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STATEMENT OF THE CASE

This case was commenced withvthe filing of a Edfm 52 (death
claim) &atéd March ié, 2015 énd filed with thé Souﬁh,Carolina‘
Workefs' Compeﬁsation Cgmmissibn alieging that Mr. Dillon
sustained a work-related injury by accident on February 23,
2015, and passed away aé a result of his injuries from the
.accident on February 27, 2015 (WCC Form 52 3/19/52). A
resbbnsive Form 53 denying that Mr. Dillon sustained compensable
injury by‘accident on February 23, 2015 was filed with the
‘Commission (WCC Form 53 4/9/15). After discovery and an impasse
at mediation pursuant to the Commission Regulatiéns, fifteen.

" (15) months after filing, this matter was‘set for hearing
_originaily on June 10, 2016 and was then reset for hearing and
heard-on August 30, 201e6. (Hearing.Note 4/26/16 and Reset
.6/8/16). The Claimant and the Defendants filed their Pre-
Hearing Briefé and APA Submissions prior to the June hearing
date with the Defeﬁdants filing an original Pre-Hearing Brief
and APA Submissions on May 31, 2016, an Amended Pre-Hearing
‘Brief filea on June 6, 2015 (untimely) with additional APA
Submissions and a Second Amended Pre-Hearing Brief and APA
Submissions (untimely) filed prior to the initial hearing on
June 7, 2016.'(Claimant's PHB/APAs 5/25/16; befendant's PBH/APA
5/31/16, Amended PHB/APAs 6/6/16, and Second Amended PHB/APAs

6/7/16). Discovery had included 'a Subpoena for all records



including all investigative records issﬁed on August 24, 2015.
(Subpoena 8/24/15).

At the reset hearing on August 30, 2016, in éddition to the
APA Submissions placed into evidence and testimpny that was
taken th§£ day, the depositions of Dr. Michael Sribnick, MD and
of Dr. Jacob Vahdersteeﬁhoven, MD were made a‘part of the
Record. (Depo. Dr. Scribnick, MD, JD 6/9/16; Dr.
Vandersteenhoven, MD, 8/16/16; Hearing Tr. p. 4, 1. 25 - p. 5,
gl. 15). . Memorandums of Law from both Claimant’s counsel and
Defense counsel were also submitted and made a part of the
:Record. (Mémds,.Claimant and Defendant 8/30/16). The
Commission file was also made a part of the Record with the
exception-of self-serving declarations and unstipulated medical
reports. (Tr. 8/30/16, p. 5,‘ll.'12—15). Finally,'at the
héaring,'thé Defendants objected to pp. 48-57 of the Claimant’s
. 'APA Submissioné which consisted of an expert report fromrDonna
A Crider( Registered Nurse and Legal Nurse Consultant, which
was excluded from evidence but which was proffered for the
Record by Claimant’s counsel, (Tr. 8/30/16, p. 5, 1. 1-8).

On September 20th, the Hearing Commissioner issued his Notes
for Decision aﬁd réquested a Proposed Order denying the claim.
(Requést'fbr Proposed Order 9/20/16). The‘Hearing Commissioner
then filed his‘Decision on February 2, 2017 which was noticed to

the parties only by electronic mail with Certificate that same



day. (Decision 2/7/17). (Note: there is no statutory authority
for electronic service: see SC Code §42-17-40 and §1—23—350), A
Form 30 Request for Commission Review was timely filed on
February 15, 2017 (Form 30 2/15/17) and the matter was set for
CqmmissiOn review. Briefs were filediby both the Claimant as
Appellant and the Defendants as Respondents, (Claimant’s FC
Brief 4/17/17; Defendants FC Brief 5/2/17), and a Full

. Commission Review héariné was held on May i6; 2017. A request
irfor a Proposed Decision and Order from the Commission Panel
taffirming the Decision of the Hearing Commissioner with

- amendments ‘was forwarded to counsel for the Defendants on June
13, 2017 (FC Transcript 5/15/17; Request for Order 6/13/17). A
Proposed Order, drafted by the Defendants, was issued as the

Final Decision and Order of the Workers’ Compensation Full

"Commission Hearing Panel on September 18, 2017. (Full
“Commission Deciéion'9/18/17). (NOte, SC Code §1-23-340 requires
‘>the Commission to prepare the Décision). From the Decision of

'the:Fﬁll'Commission’affirming the Hearing Commissioner, a timely
Notice of Appeal with the grounds for Appeal to this Court was

timely filed/served on October 12, 2017.



STATEMENT OF FACTS

The uncontradicted evidence/facts, in the Record as to what
happened in thé.fall came from only one witneés,;that'being the
Claimant} Who lived to tell his story which makeé this case
compensable as a mattér of law and fact. This fact, that the
Claimant lived long enocugh to tell what happened, élso makes it
distinguishable from éll other factually alleged.“idiopathic
fall” death cases where there wés only circumstantial evidence
to rely on as to what happened. The direct evidence from the
EMS.drivers, the nurses and the attending physician from Mr.
Dillon immediately after and the 12A issued four days after the
accident all establish the undisputed evidence as to what
happened and the only objective evidence of his condition:

EMS Report:

EMS arrives at 11:11 a.m. and at 11:16 a.m. records:

Neurological Report:

Level of Consciousness: Alert.
Neurological Present: Normal.
Mental Present: Normal.
- Pupils? Size - left and right normal;
Reactive - left and right reactive.
Motor and Sensory: Normal.
Glasgow Coma Scale: 4/5/6 15 (totally normal).
(Claimant, APA, p. 10 and 11; Defendant p. 63-64).

EMS Report:
(All of this information was taken from the

Claimant).




Injury Details:

Reason for Encounter: Injury/Trauma.
Fall Height: 6.

Fall Surface: Hard.

Landed on: Head.

Work-Related: Yes.

Mechanism: Fall.

_(Claimant APA, p. 11; Defendant p. 64).

EMS Report:

Activity:

“He (Claimant) did not wish to go to
hospital but supervisor convinced him he needed
to go.”

EMS Report:

Times:

Left scene at 11:19 a.m. and arrived at
hospital at 11:30 a.m. (Claimant APA, p. 10;
Defendant APA p. 63), (emp. added).

Mr. Dillon arrived via ambulance at the hospital at 11:30

a.m. EST and at 11:35 a.m. EST, Nurse Jennifer Watson recorded

the following:

Per EMS, “patient tripped and fell ... MD at bedside

. (Claimant APA, p. 30,31).
Dr.. David T. Ford, MD at 16:07 (4:07 p.m. EST) dictated the
history Dr. Ford had taken from Mr. Dillon at 11:35 a.m. EST.,

as to what Mr. Dillon’s condition was and what he said happened.

That history is as follows:

“HISTORY OF PRESENT ILLNESS: ‘This is a 56-year-old

male presenting after he fell. States he slipped and
fell, hit the back of his head. Says he wanted to go
back to work, but his firm would not let him. Patient
states that he has non-tender felt well over the last
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several days, has not been eating well and did notice
that his skin has changed colors, but attributed this
to that. States that he had had vomiting and diarrhea
and just not felt well but that today he had a
mechanical fall, did not have syncopal symptoms.
Denies any headache, chest pain or any shortness of
breath. He has an abrasion to his back. Patient
denies any weakness, any abdominal pain or other
complaints. ...

The doctor further recorded:

EMERGENCY DEPARTMENT COURSE: Patient was
seen upon arrival, full history and physical exam
performed. Work-up was obtained as stated above and
throughout his stay in the ER he continued-to have
progressive decline in his mental status ...”
(Claimant APA, p. 35,36; Defendant p. 117).%*

. *[The Claimant would also specifically ask the Court to

7 note that at the time this history was taken and recorded,

" Claimant’s GCS' (Glasgow Coma Scale) remained totally normal at
15. (APA as referenced above). Whereas, two hours later, ‘it
was noted to haVe,deteriorated to 'less than 8, (Defendant APA,
p. 123).1 . o -

Also, not only was Dr. Ford in attendance but also a
Resident by the name of Dr. Emily Mackey with whom Dr. Ford

concurred and recorded that he and M.D./Resident Mackey spent

over 32 minutes with Mr. Dillon. . (Defendant APA;'p. 119).

In addition to the EMS personnel’s reports: (1) of what Mr.
Dillon told3them;'(2) and thé emergency_room’nursé; and (3) the
Resideht and thg emergency room doctor(s), as.to_what Mr. Dillon

_told them that: “he slipped and fell.”, the 12A Filed Four Days

After Accident on February 27, 2015, which was admitﬁed’without

objection stated:

" He was leaving his car headed toward the building when

he tripped and fell hitting his head, knocking him
6




unconscious as witnessed by customer John at (803)272-
7497 (APA p. 93Aand Tr. p. 45).1
There were also pictures of the scene of the fall introduced a
belated witness, Mr. Josiah Fludd, first knownth have been
contacted five--{5) months after the accident on July 15, 2015,
who .that day, July-SW, signed a typed written statement for
"Defendants created by Defendant’s,agent. " (CL"s APA p. 42, iﬂw2—
- 10) .- Mr. Fludd partially and.as a sideshow/ indirectly
witnessed part of Mr. Dillon; and part of his fall.'
Two of the.pictures found in Defendant’s APA Submissions,
"p. 840 and p. 842 show the approximate location Qhere the
Claimant was seen to fall and show an unmarked curb cut directly
adjacent to the fall site and to where Mr. Fludd’s truck was
. parked and-his view through his truck.
As to the conditions; as to what part of the Claimant Mr.

Fludd‘obserﬁed;'énd'as to the fall and hiS‘ability to obsefve

' what bccurred}:and as to what he was doing when he observed this

-fall,.Mf. Fludd testified in deposition as follows:

0. I called you after I saw this Affidavit. -

A, Yes.
Q0. ' Correct? And'you'and'I spoke for a few moments on the
phone. ' Is that correct?

1 This constitutes both an admission against interests and creates an
inference that if this witness (company employee who recorded this) is under
the control of the company were called as a witness to testify that the
witness wpuld'confirm»this statement. Ducksworth v. First National Bank 254
SC 263, 176 5C2d 297 (1970).

9



A. Yes, sir.
Q. And I believe you told me then, and you just told us

now, that you were loading and unloading your truck?

A, Yes, sir.

Q.v I believe you were at the frpnt!of.the FleetPride
entrance.

A. Yes, sir.

Q. . It had been raining fhat day.

Aﬁ Yes,_sif. |

Q. The ground was wet.

'A.  Yes, sir. (Dep. Fludd, p. 13 1. 11-p. 14, 1. 1).

0. And tell me what you actually saw, in your own words.

A. Well, I was loading my truck. I was putting the
4paperWork in my truck to keep ffom getting wet.
0. Sure.
- A. And turned to walk back towards the building. And
that’s when I saw Mr; Ed just stood there and just basically

fell over.

0. Okay.
A. That’s what I saw.
Q. And in our discussion, you told me —-- and you stop me

if I'm wrong.

A. Okay.



Q.

That - all you saw was him from just below the waist up.

Is that correct?

A, Yes, sir.

Q. And ﬁhat you couldn’t say if he siipped or if he
didn’t

A.  Right.

Q. Ydﬁ'just didn;t kﬁow. "Right?

A. No;'éir.

Q. Okay. Is that correct?

A. Yes.

0. Okéy; So you don’t know if he did slip. Right?"

A. I didn’'t see any of his bottom movement.

Q. Okay. So you don’t know whether he slipped or not.
Correct?

A. Correct.

Q. Okay. You -- to your knowledge, you have no idea why
he fell. Do you?

A. No, sir.

0. And youAdon’t know if 'he passed out or what happened.
Right?

AL No, sir.

Q. Okay.  So I am correct in that?

A. Yes, sir. (Deposition p. 14 1. 7 - p. 15 1. 13).

Q. Okay. But you were obviously busy with what you4were

doing. Correct?




A. Yes. (Deposition p. 20 11. 17-19)

Qﬁ ,fOkaY’ Were you actually watching him for that full

minute?

A. No. How I was putting paperwork inside my truck had

" me looking that direction.

Q. Okay. So you were just kind of looking in that

general direction?

A, Yes, sir.

Q. Oh, okay. And I assume the motion is what caught your
eye?

A, Yes..

Q. The motion of the:fall?

A. ZEE.-J(Deposition p. 21 1., 4, 10; 1. 17-21).
Four'daysrafter the accident, the witness, qohn, told the
'employer Mr. Dillon “tripped and fell” (Cléimant’s APA p. 93).
£ (note:fJohnliéﬁéither a separate witness or is Josiah Fludd).
Mr. Dillon was not found on his back as if he had fallen
.backwards without ﬁrying.to breakwhis fall as the Defendants
wanted to léad the Commission to believe-but. was found by Mr.
Mogridge lying on his EEQEE side with blegding above his right
ear and in his opinion, -“I figured that’s the side that hit.”

(Tr. p. 33 1..15 - p. 34 1. 10).

10



The Defendants submitted a Records Review Opinion Report -
from Dr. Jacob Vandersteenhoven,-MD, a pathologist and medical
examiner (autopsies) who stated:

“In my view and to a reasonable degree of medical
certainty, his underlying medical conditions either
singly or in combination, indicated the syncopal
episode that Mr. Dillon experienced on 2/23/15 which
led to his demlse - (Emp. Added). (Def. APA, p.
‘-798) - o

'However}:inihis‘deposition after testifying he graduated from
medical school thirty (30) yeérs ago and was a pathologist and
medical éxaminer testified:

Q. And my question to you is thls, when is the last time you
treated a live patient?

A.  ©Oh, I'd say as a &enior medical student.
Q. So, that was how many- years ago?
“A.  That was 30—sdmething years ago.
Q. Okay. And what’s the impoxrtance of the patient’s inpﬁt in

- terms of dlagn051ng the problem or the etiology of their current
problems?

A, It’svvery important. (Emp. .Added) (Dep. Dr.
.. Vandersteenhoven, p. 10, 11. 12-21). : -

He further testified factually contrary to his opinion:

Q. ~ Well, didn’t Mr. Dillon deny any loss of consciousness
"according to hlS history as taken by both the EMS and the
emergency room°

A. He denied a loss of consciousness but Mr. Fludd and other
people recognized he had beén unconscious. Or at least Mr.
Eludd had recognized he was unconscious at the time.

Q. Okay. But there is nothing in the Record of ...so your

testimony is that it’s Mr. Fludd who said he went ...that he was
unconsqious. Now, was that before the fall or after the fall?

11



A. . After the fall. (Dep. p. 23, 11. 8-19). (Emp. Added).

Q. ...1s it true, isn’t it, that there is no objective
evidence in the medical records you have reviewed other than the
1994 Kershaw County medical records of the existence of a
syncopal episode that preceded the fall~?

A. No, there is objective medical evidence to say that he had
a syncopal episode. '

Q. Okay. Prior to the fall. Within the, within the short
time span of the fall?

. A. I'm not sure I understand the question, rephrase that,
- please.
Q. Okay. Isn’t it true that there’s no objective medical

--evidence in the Record to suggest that Mr. Dillon had a syncopal

‘. episoder that - within one hour of his preceding his fall?

A. That’s correct. (Dep. p. 24, 11. 6-21). (Emp. Added).

ARGUMENTS
I THE COURT SHOULD REVERSE THE COMMISSION DENIAI OF BENEFITS

,:BASED'ON THE UNDISPUTED EVIDENCE AS TO WHAT OCCURRED AND BASED

'ON THE MISAPPLICATION OF THE LAW AS ESTABLISHED BY OUR APPELLATE

*COURTS. —_—

Counsel for both parties presented Memorandums of Law to

% the Hearing Commissioner. Defense Counsel’s Memorandum, while a

basically accurate review of the idiopathic fall line of cases,
cited that line of case law as the defense to this claim as it
is°in every case liké ‘this one.where the.Claimant dies, does not

remember or cannot state exactly the, “cause”, of the fall.

This worn out idiopathic fall defense has been specifically
discredited and rejected_byvthe Supreme Court. Eu;ther, as part
of the defense,. the Defendants-point tovthe:faqts'inwthOSe;cases

that are similar to Mr. Dillon’s case but point away from or
12



ignore the facts in those cases that are totally different from
those in this case; and specifically ignore the facts in this

case that are on all-fours with the facts in Nicholson v. South

Carolina Deparfment of Social Services, 411 SC 381, 769 S.E.2d

1. (2015) and Barnes v: Charter Oné Realty, 411 SC 391, 768
S.ﬁ.?d 651 (2015) whefé the Supreme Court debuﬁkedlﬁhis defense.
%écts &ersﬂs surmiséfare_the.difference.' As this writer is
§ainfully.awéie;‘eveh in an unexpléinedvdeath siﬁuétioh,
évidenée of accidental means versus a.natural condition. See

Jennings v. Chambers Development Co. 335 SC 249, 516 S.E.2d 453

(SC App. 1999); and Buff v. ‘Columbia Baking Co. 215-SC 41, 53

S.E.2d 879 -(1949) versus Packer v. Corbett Canning Co. 238 SC

431, 120°S.E.2d 398 (1961), i.e., evidence of electrical shock
~versus no evidence of electrical shock (accidentai means) .

As in allmdaéés before the Commission where the Defendants
assert the idiépathicrdefense} they harkin back to and rely on a

Gase decided in 1955, BagWell-§;'Ernest Burwell, Inc., 377 SC

444, 88 S.E.2d 611 (1955). In Bagwell; two witnesses saw Mr.
Bagwell standing at a counter when he fell backwards without
attempting to catch himself or break his fall; and specifically

and partiéulérly as Compared'to_this case:

Q. - Could you see his ehtire'body?

A. Yes, sir.

Q. Did you see whether or not he slipped in any‘'way or hit
anything?

13



A. He did not slip - N
Then quoting the Court:

There is no evidence that the deceased while standing
at the desk slipped or lost his balance, nor any
showing that his fall was caused by any hazards of his
employment. An examination of the floor shortly after
the ‘occurrence, disclosed no evidence of grease.or
other foreign substance. The floor was dry.”. 227 SC
at 449-450. S - o

Tn addition to the factual difference to this case, in using'
that case as a basis tdvapply the idiopathic fall concept, the
‘Defendants always overlook one very important fact; Mr. Bagwell

died without saying a word about what happened.

In Bagwell, after reminding the Bench and Bar that the
Commission is required to consider “the evidence most favorably

from the Claimant’s standpoint”, the Court distinguished the

.facts in Bagwell from the case where there is direct evidence
" from the Claimaht, as to what happened but theré are casual

indirect witnesses of the accident and circumstantial evidence,

citiﬁg Cagle v. Judson Mills 195-SC 346, 115 2d 376 (1940);'In
ggélgj it was égreed that the weave room was excessively hot and
- that he fainted and the basis for the claim was whether he had
sustained a heat stroke. Mr. Cagle lived long enough to say and
tell his story;_thét “I felt a little weak” and “I wonder how
come I did that.” He made no statement related to being
6verheatéd‘ahd?based on his statements, there was: no basis for
findiﬁg_aﬁ'accideﬁtvrelated to being overheated._:Mru Caglg

related no problems associated with heat stroke to and the
.14 '



2

doctor who treated him found none. The doctor who performed the

autopsy testified there, “would,” be objective-evidence of heat

stroke and testified that he found none. In reversing the
Commission’s Award, the Court stated:
“We have Carefully studied the Record in this case-in

the hope that we could find some evidence which would
sustain the award made ..."- :

,butAﬁhe Court found none. However, in this: case, the direct
“evidenice is I ﬁtripped and fell” (remember the curb) and the
”Cobjective medical evidence is that Mr. Dillon was totally normal

" per EMS and when he arrived at the hospital and no evidence of

syhcope before falling.

“The Defendants also refer to Miller v. Springs Cotton

Mills, 225 SC 326, 82 S.E.2d 458 (1954) which was also

. 'specifically distinguished by Barnes v. Charter One Realty,

-supra; In Miller, the Supreme Coﬁrt specifically noted that the

# internal breakdowh caused the near fall and nbt that the near

fall caused the breakdown based ‘on Ms. Miller’s testimony and

specifically néted that Ms. Miller, based on her testimony, was

not doing any of her job functions but was in the cafeteria
eating-lunch and was not ‘involved in any work activities at the

tlme ‘tHat“her knee gave out on her. 1In other words, the Supreme

Court’é'decisién in Miller is based on her testimony as it was

in this Court’s decision iﬁ'Crosby v. Walmart, 330 SC 489, 499

S.E.2d 253 (SC App. 1998).
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In, Barnes v: Charter One Realty, supra, the Supreme Court

specifically debunked this line of argument in reference to the
identical>type of facts that we have in this case i.e., where

" there was evidéncé from the Claimant about what happened. After
. ététing in Barﬂesithat idiopathic félls are an exception and

that, “as an exception to workers’ compensation coverage, the

'idioﬁéthié doctrine shoﬁid be stridtly construed ...” the Court
went thtbughAthé distinguishing facts fhat arelthe same
‘%distinguishing facts that exist in this case. Quoting from
ZgBarnes in reference to the Crosby decision, the Court held:

“In finding the unexplained nature of Barnes fall
rendered it idiopathic, the Appellate Panel relied on

~ the ‘Court of "Appeals Opinion in Crosby v. Walmart
Store, Inc. (citation omitted). 1In Crosby, the Court
~affirmed the finding that the Claimant’s fall was
idiopathic, basing its conclusion on the fact that the

~fall was-a result of an internal failure or breakdown
in the knee. (Citation omitted). - The Court:
specifically referenced testimony of another employee -
that Crosby had indicated her leg gave out to support
this finding: (Citatioh omitted). Thus,.in Crosby, the
Court did not find the cause of the fall was unknown,
but found it was in fact occasioned by an internal and
personal condition spec1f1c to Crosby and was

- therefore idiopathic in nature. :

Even in Crosby; ‘and while that ‘decision was overturned by the
Supreme Couit'ih'Barnes, the Commission’s decision was based on

the “Claimant’s own testimony” which eStablished.thét the

Claimant did not know the reason for the fall.
The idiopathic fall concept/doctrine is anféxcéption to the
ihjur§“by aééideﬁt'defiﬁition and’aS'anAéxception it is to be

narrowly app¢1ed and strlctly llmlted in 1ts appllcatlon as
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5ein§ a5h$fréh£ﬁt6 fhe fundamehtél priﬁciéies‘of'Wofkeis
compensation. :The Supfeme court has held speéifically'that it
is\not to be agplied whére_there is_any causalvconnection to a
.wérk activity.? Theréfbre, the distinguishihg characteristic
-ée#ﬁeéﬁ.thié éasé-an& all of.the cases the Defendants cifed to
ithé Coﬁmission waé that:the.decision to eitherrgrant-beﬁefits to

+a Claimant or Eo‘deny benefits to a Claimant was based upon the

rftestimdnyvthat~was presented and where the Claimant presented

i evidence in the form of statements and/or testimony from other

Qewitnesses, as to what the Claimant said, the Commission relied

t%bﬂ thattspQCific direct -evidence cbncerning,the“injury[ Ms.

"Miller testified to an internal breakdown; Mr. Cagle stated he -

just got weak; Ms. Crosby stated that she knew of nothing that

~caused her fall;iMrﬁ Bagwell was dead and did not state what
ihappéﬁed:beforé"he’died. Whereas, ‘in both Barnes and Nicholson,
?sMs. Ba;nes'and'Ms. Nicolson testified that they tripped and fell
& and the'Court found their iﬁjuriéSﬁwere-not idiopath&c?
Thé.undispUted.testimony and evidence in this case is that
lTMf;‘Dillonzzglﬁ both the ‘EMS workers (“tripped and fell”) and
his:treating.déctOr.upon:arrival'at"the emergency room in the

preSenéélof the “treating nurse and a Resident that he had,

fﬁslipped:aﬁ&.féll} and hit the back of his head.” As in all
other_daséS de¢ided by ‘our appellate courts, where the Claimant
.Haéltéstified,,or stated to witnesses what happened; in every

‘Qﬂé Of;thasé} the Claimant would submit that this Court has’
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‘awarded benefits or has denied benefits based on the-testimony'

.and statements.of the Claimant where those were available.

ThoseAwere available in this case and Mr. Dillon, who was
.ﬁotaIIychheyeﬁf_at the time.tha£.he made those statements,
fﬁtatedSthétfhéOﬁripéed ér sliﬁpéajénd feli. The cifcuﬁsténtiél
_;évideééé WaéAthatIhe wasfneaf_a curb cut and it Qgé ;aining and
;the;groqnafwasNQet Whén}ﬁe.fgll; Mrf FIudd,wés duite honest and..
l;;ié hé;;o#Id:ﬂé# sééiMf. DIIloﬁ.f;Qm-ﬁheuwéiét dowg} that the

ﬁiground_was wet and that he was putting his paperwork into his

{?atruck.Wﬁén:Mr.LDiIlqn’s “fall”, “drew” his attention and he
ivgould'hot say7®hethe£ or notrhe'élipped or tripped or what"
.‘Causéd'his fall.' This Court should review this undisputed
.ﬁiréétveVidénéé'and apply the law as established by the Supreme
ﬁégﬁftiandfré&éfée'ahd remand for an award benefits on this basis
v:élQnéIééiarmgttér of law.
. THE COMMISSION ERRED AS A MATTER OF LAW BY NOT APPLYING THE

-,LAW AS ESTABLISHED BY THE SOUTH CAROLINA SUPREME COURT IN
NICHOLSON "AND BARNES S : :

‘,_‘
RPN S =4

- As}set‘forth ‘above, the,unContested.direCt'evidence is that
"ﬂMr..DilIOH'tfipped or'slipped’and-féll. ‘In hiS'Conélusions of
iaﬁ}3thé?heafing Cbmmiésiéner did not properly apply the
‘decisions of:the Supremé.Court*in"reference'to'Nichdlsoﬁ‘and
" BarneS specifically in that after those decisions, the
»ididpathic fal¥ éXcepéion should be applied only where there is
ho évidence “6f' a causal relationship or only -evidence of an-

unrelatéd cause.
-18f



:The-Defeédants.s#bmittéa and miésta£éd tﬁe iaﬁAﬁo tﬁé
heagihg CommiséioﬁerACausing him to.misunderstana this case to
bé-;n idiobafﬁi; fall type case wherein it is not an idiopathic
fall because the cause of the fall is known in that Mr. Dillon’s
uncontested sté;ements.weré thaf he tripbed d: slipped and fell.

As in Nicholson and Barnes, he 1is nqt‘fequired to further prove

- the reason that the trip or slip and fall occurred.

Further unlike cases involving the unexplained, unwitnessed

s.injury or death presumption and an allegation of an idiopathic

'« fall either causing death or injury and where the Commission and

this Cogrt'mQSt rely on Circumstantial evidence to substantiate

thatitheAinjurygarOSe.out of the work activities and was

..accidental-'in nature, in this case, there is direct testimony

from the Claimant presented through the testimony and evidence
from other witnesses as to what occurred.

- In this case, there is specific evidence as to what

- occurred and as Mr. Dillon stated repeatedly to numerous people

and as one other witness within four days of the day of the

accident recorded; he “tripped and fell” and the Commission was
wrong and committed an error of law by applying the Bagwell

standard versus the standard of Barnes and Nicholson. This case

should be awarded based on the uncontradicted direct testimony
and evidencé'from the Claimant alone, but without gquestion based
on, as the Supreme Court has stated, “considering the evidence

most favdrably?from the Claimant’s standpoint”.
' 19 .



'III. THE COMMISSION ERRED AS A MATTER OF LAW BY EXCLUDING THE
"EVIDENCE PRESENTED FROM THE LEGAIL NURSE. ' o

The Claimaﬁt submit£éd évidénce from a régiste;ed nﬁrse
certified in the afeas of pathology and leégal analysis. She
eXpressed the Qpinion with a reasonable degree-of certainty as a
re§i$£eréd hufSe, legal nurse and pathologist; thét there was
nothing, bésedlon hér Reéord’s fe&iew, that Mr; Dillbn had any
defiﬁiti?e medical condition that éaused'him to faint énd/or
:féil but instead he died as a direct result of the fall
fsustained while at his place of employment.

'While‘?dm;tting a records review from the:Defendants’
eXéerﬁ aﬁaNfr5ﬁ'the Ciéiméﬁﬁ;§ éxper£,Athe Commiésioner excluded
this expert e&idence. There is simply no basis ‘in law or fact
for excluding this expert évidehéé-rendered‘by, as ‘uncontested,
a ;egigtEréd“ﬁurse‘who has a background and experience and is
'credehtialed'and trained and who is a board certified in the
~areas of patholbgy} nursiﬁg and legal nursing'analysisf The
fCommié$ion ¢ited no basis fdr ité:eXClUSion. ‘The ‘admission of
expert-bpinioﬁ”iéfwithiﬁ the ‘sound discretion of the Commission
but it is an abuge of discretion where the ekclusion has no

evidentiary  support or where there is an error of law. Gooding

§;'Sti.Francis’Xavieerqsp. 317-'SC 320, 454 S:E.2d 328 (SC App.
1994):affirmed in part, reversed in part- 326 SC-248,°487 S.E.2d
"596 {1997). ' Thére is' no basis set ogt in either ‘the Record or-:
the‘Commiésionér’s decision for the decision to exclude the
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-opipion evidenée which is thus bbth.an error of fact and of law.
If there were any defects in the nurse’s qualifications or
background, training or experience as an expert,'those go to the
.weight not theﬁadmissibility of tﬁe.nurse»expe;t’s opinion. A
nurse_and othg%vnon—medical docﬁor experts in their»area of

expertise are qualified to express even in malpractice action.

GQQding:v.iSt;'?;;néiéwké§ier Hosp.; supra. OnCeladmitted,.the
'pprése:Of expert opinion evidence is_degigned.to aid the

ﬁ?Commission in coming to the correct conclusion, and as the fact
;ffinder, the'Commission is to determine the weight and credit to

be givén'Such expert evidence. Tiller v. National Healthcare-

éentér~of*sumtér,_334*3c-333, 513 S.E.2d 843 (1999).

' Adain; there is simply no basis in law or fact to exclude
‘this evidencé ‘and based on the Commission’s findings in
réfereﬂcé‘toztbefmédical récords‘and medical records review,
{ﬁhis‘eﬁidéhéé could very well have been significant in the’
jEbeiﬁmiSsidn’.éﬁfdecision had:it'beén;submitted. This €xclusion was
j;legél error and requires reversal.
YTV THE COMMISSION ERRED A MATTER OF LAW BY FAILING TO RECITE IN

ITS FINDINGS OF FACT ANY REVIEW OF THE MEDICAL EXPERT TESTIMONY
SUBMITTED BY THE CLATMANT.

‘There Was:expert'testimony_aﬁd evidence presented by a
Bdard4certifiéaIphyéician on behalf of the Cléimant (and expert
medicalleViden¢e proffered from-a registered nurse) based on a
review of the medical ‘records from the Claimant’s

hbépitalizafioﬁ following his accident as to whether or not-
21



1

'theré was any causal relationship,establishéd between his pre-
;ekisting medical conditions aﬁd the cause of hié fall at the
_‘ﬁime4oﬁmtpe falli While there is e&idencé in ﬁhe Record to
i?stablish thap;the Claimanf héd several pre—existing conditions,
_ if*i;!ﬁﬁe:éuﬁjé§£ Qf éﬁrmiséyjéééculatioﬁ and Lﬁnuénao based on
,tﬁe ébjgcpingmedical re;ords in evidence specifically inclﬁding
 §1% Qf.ﬁhezbloéd wo;k apd other»diagnostic testing that}was
Jpgffg;med that}day,'the‘day of fhe accident, that-would
f@establish any éQndition,waS present and caused or which most
ﬁprobébly‘caused thg Claimant to fall. In fact, the Defendanfs
own medical expert testified there was no objective medical
evidéﬁcé to establish the cause of fhe Claimant’s'fali. Whereas
baséd"én“the-exéert‘medical'evidence;”there'was"a"speCffic
reviéw'of'thatfevidenCe from (a registered'nursé, which was
excluded,) a board ceftified medical doctor, that there was
,ﬁnothiﬁgwindicaﬁing or from which one could conclude based upon
fthe~objeétiVe fest'results perfofmed that day, that any of the
}pre -existing" condltlons caused the fall that day
1 “I'do not'find to a“reasonable degree that  Edmund
Dillon’s fall at work was_caused by a cqndlt;on
‘peculiar to-him. I have particularly noted in my
review of the records -... the absence of any
‘51gn1f1cant symptoms - that would lead to any ‘conclusion
that a condltlon pecullar to him caused the fall at
© work ...”™ CL APA p. 58). : :
~E§iden¢étof é7¢cndition-daﬁsingfthé fall is surmise and

speculation.
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V. WHERE THE CLAIMANT SPECIFICALLY SUBPOENAED “ANY AND ALL
INVESTIGATIVE REPORTS, FILES, STATEMENTS OR OTHER MATERIALS
‘CONCERNING THIS CLAIM, INCLUDING BUT NOT LIMITED TO, ANY
INSURANCE .INVESTIGATION” AND WHERE NONE WAS PRODUCED, THE
COMMISSION ERRED BY GIVING WEIGHT TO THE DEPOSITION TESTIMONY OF
JOSHIA FLUDD.

A Form 12A was placed in the Record, wherein the employer
and- its insurance,carrier represented to the Commission that the
ClaimgntAWaénwéiking béékﬂto his. truck whén'he'tripped~and fell,
éausiﬁg him;té.hit.hig,héaa.and being uﬁﬁonscious{ That
statemeﬁt gaﬁéuﬁﬁé'ﬁame'ofla witness, Johﬁ;-who made this report
and gavé his télephone number. A witness for the employer at
the hearing, testified that he “thought” John was Josiah Fludd.
|  Mr{“FiuddLat his deposition, which was put into evidence,
Qaéﬁpresénted‘ﬁiﬁh a'cdpy.of a typed Affidavit}:hith.whiéh he
Ha&‘bééﬁ“pgéseﬁfed five (5) monthsAafterAthe accident. Over
objection as to leading, he was then lead through that
Affidavit;‘whiéh had been signed by Mr. Fludd}:again‘over five

(5) month& after the accident. In addition, at the deposition, -

an7inquiry'wés méde'by the Claiméﬁt’s counsel és'to'who-took the
Affidéﬁit,ito which Mr; Fludd could not give an answer. He made
ho statement.iﬁ reference to being contacted within four day
‘after 'the ‘day of the accident; by.anyone, or to giving -any
statement to ‘the employer and/or its insurance carrier or any of
its agents or'representatives prior to the typed.statement
presented to him five (5) months after the accident. In

addition, contrary to the prepared Affidavit, which used the
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'word;‘“collapséd,ﬁ in his deposition as quoted in the Stétement
of Féots, Mi. Fludd said that he had iold the peréon that Mr.
Dillon, “fell”. He reiterated under oath, that he éaw Mr.
Dillon, “fall”.
Theie is ﬁb quésfion that Claimant’s counsel had forwarded
a subpoena ;eqﬁiring the:productioh of:
“Ahy and éli'invesfigatiQe reports, fiieé, statemeﬁts; oi
other. materials concerning this claim, including but not
limited to, any insurance investigation. Pléase provide a

-witness list with contact information for each witness.”
There ﬁs nothing in the Record that any investigative report was
ever proyided to the.Claimant, nor was one aVailable or referred
‘to, nor'wao_tho name giyen ot the deposition to M;f Fiudd as to
who_tpe inves?igator was or how the person obtained the
infoimation_o; what the source of the information was that was
setiforthiin'the Affidavit which Mr. Fludd signed.

#Mr. Fludd‘made it very clear in his deposition that the
deposiﬁion.wao;disruptive to his work aﬁd.that he was only at
the déﬁosition:because he was subpoenaed, or io‘othéf Wo:ds,“was
forced to be there, ahdjdid not want to be there. There is no
evidence in the Record, other than Claimant counsel’s cross-
examihation;‘as'to'whethérvor not the witness, “John” whose
telephone niumber appeared on the Form 123, was ever tontacted or
éoUgﬁt"to‘beicoﬁtactod*bylthé émployer'ahd its insurance

carrier.



Based on ghe subpoena and.the failure of tﬁe Defendants’ to
produce.ény inyestigative information, the Claimant waé
effecfively denied due process based on his inability to obtain
discové?y which prevented him from being able to cross—examine
witﬁeéses in admeaningful manner. The decision should be
reﬁerséﬁ aﬁd ét é-minimum remandéd for a De Novo hearingp
VI.“&ﬁElCOMMISSION ERREb‘ASuA MATTEﬁ OF LAW Bf CbNéiDEﬁINé THE
TEETIMONIAL. .EVIDENCE OE MR. JOSHIA FLUDD FROM HIS DEPOSITION
WHERE HIS, TESTIMONY AND HIS ANSWERS, AS REFLECTED IN THE

FINDINGS OF-FACT OF THE COMMISSIONER WERE ELCITED BASED ON
LEADING QUESTIONS

Iﬂ;the deposition, Mr. Fludd was shown the prepared
Affidavit, which was prepared and submitted to him for
signature, and instead of askiﬁgg»(as Claimant’s counsel did),
for Mr. Fludd"s recollection of what occirred, deféhse counsel
éftér’handiﬁg tﬂe Affidavit to Mr. Fludd, élicitéd answers based
specifically ffdm that Affidavit through the use ‘of leading
quéstibhs{'Claimant’s counsel had objected to leading during the
depgéiﬁionvéndgthbse'questiongiwepé?clearly léading:in nature -
and shggld haﬁé!been éxéludeq by the Hearing Commissigner.

(Dép: p. 8 1..25).

Tf, those: questions and answers are excluded as they should
have been, Ehefé is no basis in-evidence lawfully admitted, to
suppdtt:the*Cémmissioﬁér’s findings. Based on this error of
law and submission' of this evidence, which was highly

prejudicial to-the Claimant, this matter should be reversed.
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CONCLUSION

For all of the foregoing reasons, this matter should be
reversed based on the uncontradicted testimony‘aﬁd evidence from
_the Claimant as to the fact that he tripped and fell and‘
benefits should be awarded to his widow. At the bare minimum,
based on the errors of law; errors of the application of the
law; and erroré of fact and law, this matter should be remanded
| for a De Novo hearing and the Defendants’ should be instructed
to produce all investigative reports and records in reference to
_the;inyestigation of this claim, which were not produced in

reference to the subpoena that was issued.
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