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COUNTER-STATEMENT OF ISSUES ON APPEAL

1. Whether the Single Commissioner’s findings of repetitive trauma injuries to
the shoulders and an exacerbation of this preexisting condition in Claimant’s
shoulders due to bilateral rotator cuff tears should be upheld when it is -
amply supported by the greater weight of the evidence and applicable law.

2. Whether the Single Commissioner finding Claimant was entitled to
~ temporary total disability benefits and medical benefits under S.C. Code
Ann. § 42-9-10 must be upheld-when it is amply supported by the greater
weight of the evidence and applicable law.

3. Whether the Single Commissioner’s determination that Dr. Nahigian would
be the authorized treating physician for Claimant’s future bilateral shoulder
treatment must be upheld when it is amply supported by the greater weight
of the ev1dence and apphcable law.

STATEMENT OF THE CASE

This matter was before the Single.Commissioner R. Mlc_hael Campbell; II (Héreinaﬂer “Siﬁgle
Cor;r.lmissio.ner”)‘ on August 1‘7, 2016 in Colur‘r_lbia, :Séuth< Carolina to determine issues set forth 1n
Defendants’ Form 21».' Thé purposé,.pf the hearing was to ‘d_eté‘rr‘nim? if Defendants 'were entitled to
pay gompcnsétion to_- Claiﬁant, if D_éféridanté wiere‘ entiﬂ_ed 0 Aa ‘crédit f’o_r. ter'n;.)prérytotal disaﬁility .
benefits péid in ,e_Xcess of aw;rd, and if Claimant suffered CompenSablé répetitivq trauma injuﬁes to
her bilateral sh'(?ulders; |

| : Clair;lant contgnded she injured her nght wrist due to“pulling down on an air gun ‘while
'fw’o'rking aﬁ assembly line on October 8, 2013. Claimant also ébn,tendéd she sustainéd bilateral foftator
cuff tears‘as a result of répétitiye trauma‘ injuries caused by years of overhead assembly line work
‘while employed by Husqvarna. She sought a finding of conipensability of her right and left shoulder |
'~ injuries and a finding of entitlement to future medical treatment and r'eimbursement for past‘ medical

treatment. She further denied she had reached maximum medical improvement and denied



Defendants were entitled to stop payment of temporary total disability benefits. Claimant requested
the issue of permanency be held in abeyance until a determination of compensability was made. -
Defendants contended Claimant had been released at maximum medical improvement for
her admitted right wrist injury with restrictions to the right elbow, wrist, and hand of no repetitive
work and lifting less than one pound with the right upper extremity and that any finding of
disability should be in line with the impairment rating of 7% given by Dr. William Muirhead. The

Defendants denied cbmpensability of the alleged right and left shoulder injuries.

ARGUMENTS

1. The Single Commissioner’s finding of repetitive trauma injuries to the shoulders
and an exacerbation of this preexisting condition in Claimant’s shoulders due to
bilateral rotator cuff tears is supported by the greater weight of the evidence and
the applicable law and should be affirmed. '

Claimant has worked for Husqvarna off and on since 1994. Her position with Husqvarna
is.a machine operator. Claimant’s bilateral sﬁoulder complaints were not first brought into
question when she saw Dr. Nahigian in November 2015. In fact, the claimant made repeated
inquiries ébout her shoulders after her acute work injury in October 2013, but due to her shéulders
not beiﬁg authorized for treatment, nothing was done to address her complaints. That is, until May
13, 2015 through June 30, 3015 when Claimant attended therapy with Sports Plus Physical
Therapy where she was treated for symptoms in her right arm in addition to symptoms in both
shoﬁlders. (R. pp. 651-72). She attended regular therapy appoiﬁtments during this time and was
treated for ongoing.complaints in her shoulder. On June 30, 2015, Claimant was released from
therapy because she was not making progress on her shoulder range of motion, was not making
any functional gains from therapy, and had met her maximum rehab potential, NOT maximum
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medical improvement. (R. pp. 670-71). She was released not because there was nothing more that
could be done for her shoulders but because conservative measures had failed, and surgery was

necessary.

On Septérnber 22, 2015, Claimant presented to Dr. Buckaloo complaining of bilateral
shoulder pain for multiple years. This visit was not covered by or at the direction of Defendants.
Dr. Buckal;)o noted decreased range of motion bilateraliy in the shoulders, and he reviewed a J uly
17, 2015 MRI of the i"ight‘ shoulder and a July 28, 201'5_‘ MRI of the left shoulder that showed
various tears and degenerativé‘ is'su:es bilaterally. Dr. Buckaloo -opined these were age
- indeterminate but certainly chronic ba'sg:d on. the atrophy of the associated supraspinatus 'muscle

belly of the shoulders (R. pp. 600-04).

~On November 11,-2015, Claimént began treatment with Dr. Nahigian of Carolina Shoulder _
aﬁd Knee Specialists for her bilateral rotator cuff tears. Dr. Nahigian’s treatment riotesﬂ mentioned the
cause of injury being overhead use of air guns (R. p 163‘).‘ His physical exaaninatioh and review of
radiology reports céﬁﬁrmed rotator cuff tears, and because she had exhausted conservétive treatment,
he proceeded with right shou__lder arthfoscopy, fOtator cuff ré:pajr, distal clavicle resection, and
subacromial decompression on December 8, 201 5 R. pp. 163-65, 18v1»’-v82). |

Dr. Nahigian has provided multiple corflsiste_nf opinion sta;[ements since Mérch 2016 where he
has sltated that'CIaiman't’s bilate‘ralb rotator cuff tears are Work-relafed. On March 14, 2016, Dr.
Nahigian compléted a questiohnaire at the requeét of Charles-McCutchen, Esq. where he opined, to a
reasonabie degree of medical certainty, that the proximate cause of Claimant’s bilateral rotator cuff
tears was repetitive actions arising out of her employment. While Dr. Nahigian stated that no
additiénal medical treatment or surgerieé would be needed, and she has reached maximum medical
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improvement, he clarified during his deposition that he thought questions 3, 4, and 5 were pertaining
only to the right shoulder, which he had already repaired (R. pp. 177-78, 158-59).

On 'May 26, 2016, Counsel for Claimant sent a questionnaire to Dr. Nahigian where he
responded, to a reasonable degree of medical certainty, that Claimant suffered bilateral rotator cuff
tears due to repetitive trauma injuries and that there was a direct causal relationship between the
condition under which the work was performed and the injuries sustained. He stated that his opinion
was based on Claimant’s history and symptoms repoﬁed as well as signs shown on physical
examination. He opined that she would benefit from additional treatment (R. pp. 282-85).

On June 27, 2016, Dr. Nahigian participated inva deposition where he testified that the damage
in her right shoulder included severe changes to the right AC joint that are common with people doing

“her type of work (R. pp. 141-42, 144, 148, 155-56). Ina July 1, 2016 follow up questionnairé after
the deposition, Dr. Nahigian opined, to a reasonable dégree of medical certainty, that ‘based on the
facts and information presented at his deposition, that nothing had changed regarding his opinion from
the May 26, 2016 questionnaire he completed. Additionally, Dr. Nahigian opined that the claimant
would reqﬁire future medical treatment for her left shoulder including but not limited to an MRI,
* surgery, and therapy (R. pp. 284-85).

Dr. Nahigian’s opinion does .n(i)t»change back and forth, as Defendants claim. Dr. Nahigian
was presented with questions about Claimant having pﬁOr sﬁoulder complaints, and Defense Couﬁsel
attempted to focus on a specific date of onset and whether Dr. Nahigian could state with a reasonable
degree of medical certainty when her repetitive traﬁma injury occurred (R. pp. 123-36). This focus

on a specific date of injury is irrelevant in a repetitive trauma injury case under S.C. Code Ann. §



42-1-172, and Dr. Nahigian’s inability to state to a reasonable degree of medical certainty what
specific date her bilateral rotator cuff tears occurred on is moot.

Defendants have supplied a graph in their Initial Appellant Brief with various treatment dates
in Claimant’s past that are apparently related to her shoulder complaints. However, of the twenty-
eight visits Defendants have referenced (ana one questionnaire), nine of those visits make no mention
of shoulder complaints and another niné were after the admi_fted right wrist injury. Of the visits
Defendants have mentioned, exactly zero of those visits have a physician stating what -the cauSe'of
: Clailhant’s bilateral shoulder complaints are, except for Dr. Nahigian relating them to her work.

Dr. Bﬁckaloo’s opinion that the cause of the shoulder injuﬁes predated the October 8, 2013
right wrist injury is, first, A iﬁ direct coﬁtrav;:ntion to his medical records noting they are age-
indeterminate and, second, enonéous, as SC Code Ann. § 42-1-172(A) and South Carolina case
law nﬂake no requirement of having a precise date. Uﬁder the statute, it clearly specifies the injury
is éradual in onset. Because a repetitive trauma injury was diseaée-like inA its graduzﬁ onset does not
pf_eclude it from coverage as an injury by acéident’, and‘ a lack of definite time‘ of injury is ﬁot
‘di'spositiVe. Peev. Avin, Inc., 352 S.C. 167 (2002). Moreovgr, Defendant‘s have attempted to.rely on
Claimant complainiﬁg about shoulder pain aﬂerja motor vehicle -accident as medical evidence or
obinion that detracts from Dr. Nahi giaﬁ’é findings.

Defendants appear to make a claim of this‘.being untimely although no specific argument for
that was made during the hearin_g and should be dismissed as not pfeserved. Howev&, to addresé any
issue, it is clear that the last day of exposure is the date from which the statute of limitations would
begin rumﬁng in a repetitive trauma injury case. Schurlknight v. Cié/ of N. Charleston, 352 S.C. 175

(2002). Claimant became aware of the bilateral rotator cuff tears from July 2015 MRIs and



immediately amended her Form 50, which was well within two years.

Respondent respectfully contends fhat the Single Commissioner committed no legal or factual
error in thfs regard. Regardless of finding that the Claimant alleged an exacerbation of a preexisting
condition in the rotator cuff téars,.he has relied on the medical evidence and opinions available to find
répetitive trauma injuries that were directly caused by Claimant’s work under S.C. Code Ann. § 42-
1-172(B). Whether the injuries were repetitive trauma tears or whether there was osteoarthritis due
to years of overhead work >that culrﬁinatéd (at some point) with bilateral rotator cuff tears is
inéonseqqential, as the preponderance of the evidence shows the bilateral 'sﬁouldcr injuries are
c_ompeﬁsablez As such, »the‘.November 9,2016 Decisic;n and Order should bé afﬁr’med.;

II.  The Single Cbmmissioﬁer.properly found Claimant is entitled to temporary‘ total
~ disability benefits and medi;al benefits under S.C. Code Ann. § 42-9-10.

Employer has been unable to accommodate Claimant’s restrictions. At the time of her
release for the 'admitté;i injury, a _dispute arose as to whether the Ciaimant’s biIateral shoulder
‘injuries were ,éompensable-, which has led to this extended period of continued temporary total
disébility benefits. .To date, Defeﬁdants have not offered any alternative work, and Claimant has
only sporadically been able to work a few days sitting; with an elderly person. There'iS‘eVidence‘
througﬁ her hearing testimon& that she has been unable to work. Claimént has atterhpted to
complé:te vocational rehabilitation, but due to her injuries, she has been unéble to- maintain
competitive employment.

Throﬁgh the medical evidence and opinions presented abqve, Claimant clearly r‘het.her
bufden of proof to show she haé suffered compensable injuries that preclude her-from working,

and there is no evidence that she was offered alternative duty or that she has maintained subsequent



employment. As such, Respondent respectfuli? contends that the Single Cémmissionér committed
no legal or factual error in thjé regard and the November 9, 2016 Decision and Order should be
affirmed. . | |
III.  The Sihgle Cofﬁmissioner propérly deferm_ined Dr. Nahigian would be the avutho‘rierd 7
treating physician for Claimant’s future bilatgral shoulder treatmgsnt.
Defendants’ failure to .provide medical éare under S.C. Code Ann, § 42-1 5-60(a) forée& :
Claimént to seek treatment on her own. Claimant’s desire to return t%) work és soonias possibleled to .
a referral to Dr. Nahigian for the tféatmeﬁf of he'r shoulder injuries. Defendants effectively created
an emergency for Claiméﬁt in needing to repair her shdulders; so she could return to work. If Claiman.t
had delayéci the necessary surgical repéir,of_ her compensable shdulder injuries, Defendants coﬁld be .
* -arguing she delayed recévéfy in an attempt to stay 4out of work and would not be 'entitled to benefits.
Défendants héve relied upoh McKinney v.\ Kimberly Cldrk Corp., 658 S.E.Zd 112 (Apb. 2008)
to érgu'g 'the“ Sihgle Commissioner does not havé fhé authority té name a treating physician. Howevér,
thé “fécts of McK;'nney :différ from our case, }as':th-e claimant 1n McKinney‘sh'ought trea_tmént fbg injuries
from a .chiropra&or that excve’eded $48;000. and retroac‘;ivély wén;[ed‘ that pfovider :appoi-nted‘sov the
employer/carrier had to cbvér the Billv. Hefé, AClaimar'lt. sought treatmerit -from a 'board-éértiﬁéd
‘orthopaedic surgeon, th Defendanfc’s co-counsel e\‘/én admitted 'thaf he had‘ (ead an unnémed
number of vrep-orts frbm pfésumably related to prior .Workers’ Cbmpénsation claims, which is further
testarr-lerit' té his knowledge and ﬁrowess (R.p-113). Defehdants Wiil not face prejudice in any regard
related to the future cést of treaﬁnentz as it will be paid under the fee schedule and would be thé sarﬁe

regardless of the -surgeon. Fortunately, Defendants will also not face an unnecessary burden in



reimbursing past medical treatment under Dr. Nahigian either, as Claimant’s outstanding balance with
Dr. Nahigian’s office was only $676.68.

The case relied upon by the claimant in McKinney sets the precedent here, as the appellate
panel in that case designated a treating physician, and the defendants in that case refused to pay for
additional treatment and sought further to have the claimant evaluated by another physician. Risinger
v. Knight Textiles, 353 S.C. 69, 577 S.E.2d 222 (Ct.App.2002). McKinney has clearly stated S.C.
Code Ann. § 42-15-60 and § 42-9-10 (1976) do not give a unilateral right to claimants to select their
treating physician, but it also does not state that the Commissioner does not have the authority to order
a treating physician. Dr. Nahigian has already begun treatment for her bilateral shoulder complaints
with a repair of the right shoulder, and there is no reason for Claimant to be required to switch to a
new surgeon in the middle of her treatment.

As such, the Single Commissioner is afforded the authority to appoint a treating physician.
Respondent respectfully contends that .the Hearing Commissioner committeci no legal or factual error

in this regard, and the November 9, 2016 Decision and Order should be affirmed.

CONCLUSION
Respondenf respectfully contends tﬁe Single Commissioner’s findings and conclusions that
Respondént sustained compensable bilateral shoulder injuries is supported by the gréater weight of
the evidence and the applicable law. Therefore, Respondent seeks a full affirmation of the November

9, 2016 Decision and Order.
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