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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Pickens County, ) _
) Docket No. 16-ALJ-07-0164-CC
Petitioner, ) '
)
vs. ) RESPONDENT MRR PICKENS, LLC’S
) - NOTICE OF MOTION AND MOTION
South Carolina Department of Health ) TO DISMISS
and Environmental Control and MRR ) , :
Pickens, LLC, / )  RULES 11,19 & 38 SCALCR and RULE
) . 12(b)(1) SCRCP
S Respondents. )
)

TO: GARY J. POLIAKOFF, ESQUIRE, ATTORNEY FOR PETITIONER PICKENS
COUNTY, AND ETTA R. WILLIAMS LINEN, ESQUIRE, ATTORNEY FOR
RESPONDENT SOUTH CAROLINA DEPARTMENT OF HEALTH AND
ENVIRONMENTAL CONTROL
YOU WILL PLEASE TAKE NOTICE‘. that Respondent MRR i’ickens, LLC (“MRR

Pickens™), by counsel and pursuant to South Carolina Administrative Law Court Rules 19 and

38, Rule 12(b)(1) of the South Carolina Rules of C1v1l Procedure (:SCRCP") and S.C. Code

Ann. §§ 44-1-60(A)-(E) (Supp. 2015), and, will move before the Admlnlstratlve Law Court

(“ALC” or “Court”) as soon after servic¢ hereof as couﬂéel may be heard, for an Order

dismissing with prejudice the Request for a; ‘Contested Case Hearing filed in this matter on I/VIay

19, 2016, by Petitioner Pickens County ("Petitioner" or "Pickens County"). The grounds for

dismissal are as follows: (1) the Court lacks subject matter jurisdiction because the Petitioner

‘did not file its Request for Final Review to the Board of the South Carolina Department of

Health and _Environrﬂental Control (“DHEC Board™) within the statutorily required fifteen day

time frame; and (2) the Court lacks subject matter jurisdiction because the Petitioner failed to

serve its Request for a Contested Case Hearing on Respondent MRR Pickens within thirty days

. of actual or constructive.notic,_e as requi‘réd by Rule 11 of the SCALCR. In support of its Motion

/
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to Dismiss, Respondent MRR Pickens respectfully refers the Court to MRR Pickens, LLC’s

J
Memorandum in Support of Motion to Dismiss filed contemporaneously herewith.

WHEREFORE, Respondent MRR Pickens respectfully requeésts that the Court e'r;;ér an
.Order dismissing Petitioner Pickens County’s Request for a Contéstzea Case Hearing with
prejudice, thereby upholding the modification issued by the f)epaxtment to MRR Pickens for its
Cléss 2 Solid Waste Permit (“DHEC Permit LF2-00003”) on August 10, 2015. Furthermore,
MRR Pickens requests this Court stay all discovery until a decision on this Motion can be issued.

Respectfully submitted, this the‘l? day of July, 2016.

g

Jessica J. O. King, Esquire
jkingl@williamsmullen.com
Allen K. McAlister, Esquire
kmcalister@williamsmullen.com
‘Williams Mullen
o - Post Office Box 8116

' - Columbia, South Carolina 29202
Telephone: (803) 567-4600
Fax: 803-567-4601 "

Robert Goings; Esquire
rgoings@goingslawfirm.com
Goings Law Firm, LLC

914 Richland Street, Suite A-101
Columbia, South Carolina 29201
Telephone: (803) 350-9230
Facsimile: (877) 789-6340

Attorneys for Respondent MRR Pickens, LLC

Columbia, South Carolina
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

"%

Pickens County, ) R
) Docket No. 16-ALJ-07-0164-CC
Petitioner, )
)
VS. ) RESPONDENT MRR PICKENS, LLC’S
) MEMORANDUM IN SUPPORT OF
South Carolina Department of Health ) MOTION TO DISMISS
and Environmental Control and MRR ) A
Pickens, LLC, )
) ’
Respondents. )
)

Respondent MRR Pickens, LLC ("MRR_Pickené") by counsel, and pursuant to Rules 11,
19, and 38 and of the Admiqistrative Law Court Rules _(SCALCR), Rule 12(b)(1) of 'tl;e Soqth
‘ CaroiinéL Rules of Civil Procedure (“SCRCP”), andSC Code Ann. §§44-1-60(A)-(E), moves-for
dismissal with pfejudice of Petitioner Pickens County’s Request for a Contested Case Hearing on
the grounds the Court lacks subject matter jurisdictioh because: (1) the Petitioner did not file its
Request for Final Revie.\'v.fto the Board of the South Carolina Department of Health anci‘
| Environmental Control '(“DHEC” or the “Department”) within the statutorily required fifteen day
time frame; and (2) the Petitioner failed to serve MRR Pickens with its Request for a Contested
Case Hearing within thirty days of actual or :qonstruciive notice of the DHEC Board’s Final

Agency Decision as required by Rule 11 of the SCALCR.

FACTS

A. Class 2 Solid Waste Permit LF2-00003

On November 3, 2008, the Department issued Solid Waste Permit LF2-00003 to MRR

Pickens to construct and operate a Class 2 Landfill on property located at 2180 Greenville
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Highway, Liberty, South Carolina, Pickens County (the “Highway 93 Landfill”). On March 30,
2015, MRR Pickens applied for a modification to Permit LF2-00003 for the option to install a
liner and associé’c‘ed leachate collection system. [Exhibit A; Highway 93 Landfill Applic;tion
i’ér Minor Permit Modification (Mar’ch 30, 2015)]. On August 10, 2015, the Department staff v
issued a “Minor Modiﬁgation” to Permit LF2-OOOO3, allowing MRR Pickens the option to install
a liner and assqciated leachate collection system in the Highway' 93 Landfill (the “Minor Permit
Modiﬁc?tion Decision™). [Exhibit B; Minor Perniit Modification (August 10, 2015)].

Prior to issuing the Minor Permit Modification Decision, the Department did not .providé
for public notice or a comment period on iﬁs decision because DHEC detennined that.the !
requested modification qualiﬁed as “minor”; public notice and comment are only required for
“Major” modifications per Reg. 61-107.19, Part I, B;-4§& [Exhibit C; Initial Staff Response to
Request for Review, .p.' 1 (April 16, 2015)]. 'DHEC ‘mailed the Minor Permit Modification
Decision to. MRR Pickens as the applicant on August 10, 2015. Id DHEC staff did not mail the
Minor Permit Modification Decision to Petiti(;;ler on August 10, 201‘5.; Id. Prior to the
Department’s issuance of the Minor Permit Modification, Pickens County had not requested in
writing via certified mail, electronié mail or by any other method, to be notified by the
Department of any decisions relating to Permit No. LF2‘-00003. Id. at pp. 1-2. |

B. Pickens'Cqunty’s Knowledge of the Permit Modification Decision

Pickens County had actual knowledge of the Minor Permit Modification in December of

2015 and received a copy of it in January of 2016, as follows:

¢ In December of 2015, Pickens County filed a Freedom of Information Act request with

the Department for the MRR Pickens permit file and requested a meeting to discuss
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Permit No. LF2-00003 [Exhibit D; Affidavit of Gerald Wilson, CA No: 2016-CP. 39-
100 (Feb. 17, 2016)];

. Oﬁ “FDecember 15, 2015, DHEC staff met with Pickens County representatives and
discussed the August 10, 2015 Minor Modification Permit Decision [/d. and Ex-:hibit C-

 Att. 4, Affidavit of Joan F. Litton (April 15,2016); -

e On January 11, 2016, DHEC sent Pickens County a éopy of the Minor Permit
Modification Decision via Electronic delivery to Gerald Wilson [Exhibit E; Electronic
Mail from Tim Eleazer of DHEC to Gerald Wilson of Pickens County (Jan. 11, 2016)]; |

e On January 11, 2016, Pickens County issued a Land Use Approval Termination Leﬁer to
MRR Pickens and informed it of its knowledge of the Minor Permit‘ Modification
Decision. [Exhibit F; Letter from Pickf:sns..County to MRR Pickens (January 11, 2016)];

¢ On February 17; 2016, Gerald Wilson, an employee of Pickens Coun'ty signed a 's§v6m
affidavit used as an exhibit in a Ci\‘ril Action in the Court of Common Pleas for the
Thirteenth Judicial District; CA No:;’20-1 6-CP-39-100 (Feb. 17, 20165 [Exhibit D]; alnd,

. Qn February 18, 2016, Pet\iﬁoner attached a copy of the August 10, 2015, Minor Permit -

* Modification Decision as Exhibit 12 to‘a pleading in CA No: 2016-CP-39-100 [Exhibit-
G; Pickens County’s Response to Requesj for Emergency Preliminary Injunction; List of
Exhibits and Exhibit 12 Minor Permit Modification Decision (FeBruary 18, 2016)(Other

Exhibits Excluded]. ' B

Therefore, Petitioner had actual and constructive notice of the Minor Permit Modification
Decision on December 15, 2015; Jaﬁuary 11, 2016; February 17, 2016; and at the latest, on

February 18, 2016 (the date it used the Minor Permit Modification Decision as an Exhibit in a
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State court proceeding). DHEC electronically mailed the decision to Pickens County employee

Gerald Wilson on January 11, 2016.

C. _Procedural History
i. Petitioner’s Request for a Final Review Conference to the DHEC B.oard
Pgtitioner ﬁléd.with the DHEC Board its Request for Final Review (“RFR”) of the
DHEC staff Minor Permit Modification Decision on March 23, 2016. On April 16, 2016, DHEC
staff submitted Initial Staff Response to Request for Review with the DHEC Board setting forth
its positi‘on tﬁat the request was untimely. | [Exhibit C]. The DHEC Bbard sent its

Acknowledgment of the RFR to Petitioner and also to MRR Pickens to the attention of

Christopber Roof, MRR Pickens, LLC, 5842 Faringdon Place, Suite 1, Raleigh, NC 27609 ,(the

~“Faringdon Raleigh Address™) on April 6, 2016. {Exhibit H; DHEC Board Acknowledgement

Qf RFR-& Cert. of Service (April 6, 2016)]. The DHEC Board denied the RFR by letter dated
Ap-f.il’21, 2016, making the Minor Permit Modification Decision the “Final Agency Decision.”
Tﬁéi Clerk of the DHEC Board served a copy of its decision\denying Petitioner’s RFR for
Pickens C:ounty. by sending it Certified U.S. Malil to, Garsl W. Poliakoff, Esq. as counsel for
| Petitioner and on Respondent MRR .Pickens, by sending it U.S. Mail to Christopher T Roof,
MRR Pickens LCC at the Faringdon Raleigh Address. [Exhibit ¥; DHEC Board Denial of RFR
- and certificate of Service \(April 21, 2016)] MRR Pigkens received the DHEC Board’s Final
Agency Decision denying the RFR on April 25, 2016 [Exhibit J; Affidavit of Christopher T.
Roof.] The Faringdon Raleigh Address is the address listed on the cover page of the August 10,

2015, Minor Permit Modification [Exhibit B].
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ii. ' Petitioner’s Request for a Contested Case Hearing

On May 19, 2016, Petitioner mailed its Requg'ét for a Contested Case Hearing to the
ALC. [Exhibit K; Pickens Coimty’s Request for Contested Case Hearing (Ma}} 19, 2016)].

Petitioner, through its counsel Gary R. Poliakoff, Esq., used the ALC Request For Contested
. y -
Case Hearing Form to file its appeal and completed and signed the Proof of Service section as

_follows: :

P

“I hereby certify that on the date and place listed above, I served a copy of the foregoing
Request for Contested Case Hearing on all other parties o this matter by depositing the

same in the United States Mail, postage paid, and addressed as follows (use the reverse

side for any additional names):

Name and/or Agency Name: S.C.D.HE.C

- Address: c/o Etta R. Williams Linen, Esq.
2600 Bull Street '
: Office of General Counsel
City, State and Zip: . Columbia, SC 29201
Name and/or Agency Name: MRR Pickens, LLC \ )
Address: 11743 Trails End Lane ' ”
City, State and Zip: Charlotte, NC 28078."
Id,p. 1 . )

Petitioner thus purported to serve its Reduest for a Contested Case Hearing on
Respondent MRR Pickens by mailing it to 11743 Trails End Lane, Charlotte, North Carolina
28078 (“the Trails End Charlotte Address”). The Trails End Charlotte Address is not and has not
beeﬁ associated with MRR Pickens since 2008. [Exhibit J] MRR Pickens does not havé an
office at the Trails End Charlotte Address nor does its affiliated company, MRR Southern, LLC
have an office there. Id. A former employee of MRR Pickens, Rc;nald Gilkerson, u;ed to own the

parcel identified as 11743 Trails End Lane, Charlotte, North Carolina and he worked from that

address for a short period of time in 2008. 1d.; Exhibit L, Mecklenburg County, NC Real Estate
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lookup (July 27, 2016); Exhipit M, Mecklenburg C()unty,/ NC Tax Bill Search for Years 2008-
2014)]. Ronald Gilkerson has not been employed by either MRR Pickens or MRR Soufhem
since 2008. Id. MRR Pickens LLC’s registered agent is listed on the South Carolina Seéretary of
State’s website ;s Corporation Service Company, 1703 Laurel Streef, Columbia,( SC 29201.
[Exhibit N; Secretﬁy of State Corporation Regi;uation for MRR Pickens (July 27, 2016)]
" To date MRR Pic_kéris has not been served with Petitioner’s Request for a Contested Case

Piearing in this maﬁer. [Exhibit J] The first time that MRR Pickeﬁs received notice that the
Request for a Contested Case Hearing had been filed Jwith the Administrative Law Court was
upon receipt of the ALC Notice of Assignment, mailed to MRR Pickens by the clerk of tﬂe ALC
at the Faringdon Raleigh Address and received there on May 31, 2016. [Exhibit J] The récord
reflects MRR Pickeﬁs,wgs not represénted by counsel at any time during the Board RFR process
and thefefore, Petitioner attempted to serve the Request for a Contested Case hearing on MRR
Pickens directly. ‘ |
.  ARGUMENT | .

" L - PETITIONER FAILED TO TIMELY FILE ITS REQUEST FOR REVIEW OF
THE STAFF DECISION WITH THE DHEC BOARD PURSUANT TO 44-1-60(E) -

N \

Section 44-1-60 of the South Carolina Code provides the exclusive procedure for
bﬁnging a contested ca;e regarding permitting‘ or licehsing actions taken by “DHEC”. A.O.
Smith Corporqtion vs. SCDHEC /and Town of McBee, 2016 WL 2771749, (S.C.ALC (May 5,
2016)); S.C. Code Ann. § 44-1;60(A) (Supp. 2015). A DHEC staff decision on a permit becomes
the “final agency decision” fifteen calendar days after it has been mailed to the permit applicant
aj;d other affected persons who have properly requested notification, unless an RFR is filed \;vith
. ‘the DHEC Board within that time frame. S.C. Code Ann. § 44-1-60(E)(1)-(2). If an RFR is filed,

N
the Board has three choices: (1) decline in writing to review the staff decision, (2) do nothing and

6 -
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let the sixty day time frame to hold a review conference lapse; or (3) hold a conference and/or
issue its ov;ﬁ decision in the matter. S.C. Code Ann. §44-1-60(F). Where the DHEC Board'w'?
declines in writing to conduct a final review conference, tﬁe applicant or other affected persoo
has thirty calendar days ‘from receipt of the DHEC Board denial to file a conte;fed case with the
ALC.S.C. Code Ann § 44-1-60(G)(1)(Supp. 2015). “The exclusive process established by
Section 44-1-60 is the statutory equivalent of the judicial doctrine of exhaustion of
administrative remedies...Under the statute, unless the steps prescribed are followed, beginning
with the initial decision of the Department, a party may not bring a contested case before [thé
ALC];” 4.0. Smfth Corporation, 2016 WL at 277174, *2; citing Ward v. State, 343 S.C. 14, 18-
19,538 S.E.2d 245, 247 (2000)(“The general rule is that while there are severalAexc.eptions that
may be applied to the judicially-imposed exhaustion requirement, thosel that apply to a statutory
reqpirement are few.”) |

Petitioner. may argue that it should have been notified by: DHEC staff of the Minor
Modiﬁcation::i)ecision at the time i{t wés; made back on August 10, 2015, either by (1) Ioailing
' the decision di;ectly to the Petitioner; and/or (2) by publicly noticiﬁg' the decision through |

publication in a newspaper of general circulation.

A. DHEC Was l\Vot Required to Mail the Minor Modification Décision to Petitioner
because Petitioner is not an “Affected Party” who Requested Such Notice

MRR Pickens will first address Option 1: notice by direct mailing of the staff decision to
Petitioner. Section 44-1-60(E) requires a party, such as Petitioner, to notify the Departmeﬁt in
writing by certified, U.S. or electronic mail, that it is an “affected person” and wisﬁc;s to be
notified of any subsequent decisions relati1<1g to a permit. Since MRR Pickens was first issued
Class 2 Permit LF2-00003 in 2008, Petitioner has never requested in writing that the Department

B

notify it of any decisions relating to the permit. [Exhibit C, Att. 4; Affidavit of Joan Litton;

7
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Para. 4 (April 15, 2016)]. Petitioners were aware - since 2008 - that Respondent MRR Pickens
intended to operate a Clas; 2 'Landfill in Pickens Coﬁnty. In fact, as stated in Petitioner’s
Prehearing Statement ﬁledwiin this case, in 2008 'PetitiOI;ér and Respondent MRR Pickens
‘ exécuted a ﬁeveloprnent Agreement to allow MRR Pickens to use the property for that purpose.
See Petitioner’s Prehearing Statement (July 5, 2016). Since 2008, Petitioner has never notified
DHEC it wanted to be treated as an “affected pefson” and be notified of any future staff
decisions on the permit. It does not allege that it made such a request in its filings in this case
becauée it simply did not happen. Therefore, DHEC was not required to notify Petitioner directly
by mailing of the 2015 DHEC Minor Permit Modification Decision.

This Cou;t has addressed this exact iséue in a similar situati;)n where a party did not
request DHEC provide notice of subsequent decisions on a previously issued .pefrnjt. Hubbard et
al. v. SCDHEC aﬁd Shavon’s Purple Lotus Body Art Boutigue, 2008 WL 2300351
(S.C.ALC)(May 2, 2008). In Hubbard, the Court held where notice was not requested.of futuré
stéff decisions after an initial license or permit was 'i.ssvued, ti;e Depamnenf was not r¢q1!1ired to
) give subsequént notices of renevygls or otherwise £reat- them as an “affected party.” The Court
further held that a Petitioner cannot claim ignorance to avoid the requirement that it notify
DHEC of its “affegted .paxty’v’ status to trigger future; noﬁﬁcatjons of permitting decisions.
| “Petitioners argué they were unaware that, pursuant to § 44-1-60(E), they had to notify the
Department by certified mail, retum receipt requested’, that they were affected persons
concerning the Department's de:cisibn. This argument lacks credibility; all citizens in this state

are presumed to know the law.” Id. at * 6; citing Morgan v. S.C. Budget and Control Bd., Op.

No. 4356 (S.C. Ct. App. filed Mar. 13, ‘2008) (Shearouse) Adv. Sh. No. 12 at 56, 62) (“[C]itizens

' Certified mail is no longer required for notification of redueSts for decisions. However, notification still must
be in writing and by electronic, U.S. or Certified Mail. S.C. Code Ann. § 44-1-60 (EX)).

8

456/865



are presumed to know the law and are charged with exercising ‘reasonable care to protect [their]

interest[s].”)

“A pa;Ty who .};;as exhéusted all administrative remedies available within the agency and
~ who ié 'aggrieved by a final decision in a contested case is entitled to judicial revieW.” S.C. Code
Ann. § 1- 23-380(A). Because Petitioner failed to timely exhaust its administrative remedies
through a timely RFR to the DHEC Board, it cannot now ask the ALC to hear its appeal. Id at
*8 (holding the doctrine of exhaustion of administrative remedies genefally rgquires a person
seeking relief from the action of an administrative agency to pursue all available administrative

remedies before seeking such relief from the courts. Hyde v. S.C. Dep't of Mental Health, 314

S.C. 207,208, 442 S.E.2d 582, 583 (1994).

B. Even if this Court finds Petitioner is an “Alffeéted Person” Requiring Notice,
Petitioner failed to file its RFR within 15 Days of DHEC’s Mailing of Notice to
Petitioner. ' ‘

The seminal case on notice and timeliness of DHEC RFRs is S.C. Coastal Conservation
League vﬁ S.C. Dept. ofHealth' & Envtl Control and S.C. State Ports Authority,! 390 S.C. 418
(S.C.S.Ct. Nov. 15, 2010)). In that case, the South Carolina Suprerﬁe Court intérpreted the
requirements set forthin S. C. .Code Ann §44-1-60(E). In the S.C. Coastal Conservation League
case, the Petitioners argued that the fifteen day time frame to file an RFR with the DHEC Board
does not run until the “affected party” receives notice of the DHEC staff decision on a permit,'
not when notice of the staff decision is mailed to the applicant, as held by the lower courts in that
case. The South Carolina Supreme Court disagreed and held that the fifteen day time frame

begins to run on the day the notice is mailed to an “affected party” that has requested to be

notified of the staff decision. Id at 252 (2010) (holding that in situations when DHEC fails to
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N

simultaneously notify the applicant, permittee, licensee, and affected‘ persons, the latest date of
mailing controls when the fifteen-day period begins to run).

Here, Petitionef does not qualify as an “affected party”, entitled ton;nailing and notice of the
DHEC staff Minor Permit Modification Decision. However, in the alternative and with(()ut
waiving any arguments, even if this Court were to rule Petitioner is an “affected party”, it clearly
missed the fifteen day deadline of filing its RFR to the DHEC Board. Using the time frarﬁe of
fifteen days after the later of mailing to the applicant and “affected party” set forth in the Coastal
Conserﬁaﬁon League case, DH;EC staff ‘maiied a copy of the Minor Permit Modiﬁca‘;ion to MRR
Pickens as applic;mt on August 10, 2015. [Exhibit C] DHEC staff later emailed a c;)p’y of the
Minor Permit Modiﬁcation to Petitioner on January il, 2016. [Exhibit E]. Pickens Coupty did

not file its RFR until 72 days after DHEC provided it with a Writtcn'copy of the Minor Permit

Modification. Therefore, no matter what date you use, Pickens County exceeded the fifteen day

| filing deadline after mailing and thus failed to exhaust its administrative remedies.” Thus,

!
Petitioner cannot now ask this Court hear its review because the Court lacks subject matter

l

jurisdiction over the appeal. See Grand Bees Dev., LLC v. SCDHEC, 2012 WC 10841840, at *1
(S.C.Ct.App. (May 23, 2012)); citing Great Games, Inc, 529 S.E2d 6, 7 n. 5; Allison v. W.L.
Gore & Assocs., 714 S.E.2d 547, 54950 (2011) (noting it is a general rule “that an appellate

body‘may not extend the time to appeal”).

2 In fact, Petitioner had actual and constructive notice of the Minor Permit Modification Decision on December 15,

. 2016. [Exhibits C & D]. Petitioner waited ninety nine (99) days after it met DHEC and discussed the modificatiorn,

seventy two (72) days after it received a copy of and notified Respondent MRR Pickens of its knowledge of the
modification, 32 days after it signed an affidavit in Court of Common Pleas attesting under oath to its knowledge of
the contents of the Minor Permit Modification Decision, and 33 days after it used a copy of the Minor Permit
Modification Decision as an Exhibit in a civil proceeding in South Carolina.

10 s
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C. DHEC was Not Required to Public Notice the Minor Permit Modification but Even
if it Was, Petitioner had Actual and Constructive Notice of the Decision in
December of 2015 and failed to File its RFR Within 15 dgiy's of Mailing and Receipt

- of Notice. Therefore the Minor verse Major Legal Determination is Moot.
MRR Pickens will now address notice Option 2: notice by public notice and comment

period back in 2015. Petitioner may try to cloud the timeliness and jurisdictional issues by

arguing the Minor Permit Modification should have been treated by the Department as a “Major

" Modification”, thus requiring public notice and comment period under 61-107.19. Although the

evidence supports a finding that MRR Pickens’ modification reQuest was properly treated by
DHEC as a minor one, the Court need not address this issue for the sake of ruling on Respondent

MRR Pickens’ Motion to Dismiss. Simply put, Petitioner was personally emailed a copy of the

‘Minor Permit Modification Decision on January 11, 2016, Petitioner had actual and constructive

notice of the Minor Permit Modification Decision on December 15, 2015 (at the latest), and
Petitioner failed to file a Request for Review of the decision within the fifteen day deadline
required by 44—56—60(E). Therefore, this Court lacks subject matter jurisdiction to decide -.

2

whether the Minor Permit Decision should have been publicly noticed; the issue is moot.

~ L]

II. PETITIONER DID NOT SERVE ITS REQUEST FOR THE CONTESTED CASE
HEARING ON RESPONDENT MRR PICKENS WITHIN 30 DAYS OF NOTICE
OF THE DHEC BOARD DECISION. ' :
To date, Petitioner has failed to.serve Respondent, MRR Pickens, with its Notice of a
Request for a Contested Case Hearing. [Exhibit J]. As stated ‘above, Pickens County’s counsel,
Gary R. Poliakoff, Esquire, filed an ALC form Certificate of Service with the'Court on the date it

filed its request. On the Certificate of Service, Petitioner swore to serving the Request for a

Contested Case on MRR Pickens as a necessary party at the Trails End Charlotte Address, an

11
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address that has not been associated with MRR Pickens for approximately eight (8) years. Rules
11(B) and (C) of the SCALCR state:
“11.B. Service of Copies of the Request. A éopy of a request must also be served on

each party and on the affected agency or county official, in accordance with Rule 5.-
Proof of service must be included with the request.

11.C. Time for Filing. Unless otherwise provided by statute, a request must be filed
and served within thirty (30) days after actual or constructive notice of the agency’s
determination.”

- SCALCR, Rules 1 1>(B) and (C)(2015)(emphasis added).

Rule 5 of the SCALCR states:
5. Service. Any document filed with the Court shall be served upon all parties to the
proceeding. Service shall be made upon counsel if the party is represented, or if there is
no counsel, upon the party. Service shall be made by delivery, by mail to the last known

address, or as otherwise approved by the Court through administrative order. Service is
deemed complete upon mailing.”

SCALCR, Rule 5 (2015)(emphasis added).

- Under no circumstances can Petitioner argue that at the time. of filing »the_ Request for
| - Contested Case Hearing, if believed MRR Pickens’ last known address to ‘be the Trails End
Chmloﬁc Address. -First, Petitioner had possession Qf ﬂge) Minor. Permit Modiﬁéation Decision
‘mailed to MRR Pickens at the Faringdon Raleigh Address and with that address on its covér
page. [Exhibit B] Second; Petitioner had the Board’s denial of the RFR and final agency |
decision addresséd to all parties, including MRR Pickens at the Faringdon 'Raleigh Address, as
evidenced by the Certificate of Ser\;ice attached thereto. [Exhibit I]. Furthermore, Petitioner is
_ represented by éxperienced counsel, Gary R. Poliakoff Esq., and he is aware of MRR Pickens
‘current address as evidenced by his use of the Faringdon Raleigh Address on a recent IiIotice of
Deposition for Christopher Roof in tﬁis matter dated July 20, 2016. [Exhibit P; Notice of

Deposition (July 20, 2016)]. Therefore, Petitioner cannot plead ignorance of the last known

address of Respohdent MRR Pickens for purposes of proper service.

-

12
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This Court has consistently held that failure to serve a Request for a Contested Case
Hearing on a party within the 30 da;' time frame required by Rule 11 of the SCALC strips this
Court of jurisdiction and requires dismissal. See Jacek v. S.C. Department of Employment and
Workforce, 2015 WL 3822553 (SCALC) (June 12, 2015); Brian T ollik;'on v. S.C. Departhént of
Employment and Workforce, 2014 WL 2918182 (SCALC), (June 25, 2014); Leslie J. Landeros v.
S.C. Department of Employment and Workforce, 2013 WL 2455855 (SCALC), (May 31, 2013);
.?’al Gandolfo v. S.C. Department of Employment and Workforce, 2013 WL 1120298 (SCALC),
(March SV, 2013); Sonya Oliver v. S.C. Department of Employment and Workforce, 2013 WL
1395689/(SCALC), (April 4, 2013); Scott J. Willis and Pamela VP. Willis vs. Horry County

Assessor, 2011 WL 2413180 (SCALC), (June 10, 2011); Felicia Blocker vs. Richland County

' School District One, 2010 WL 2604805 (SCALC), (May 25, 2010); and Aimee C. Bemis vs. S.C.

Department of Employment and Workforce, 2012 WL 1077693 (SCALC), (March 14, 2012). -

The Court cannot fix or ignore failure to serve within a timeframe required by its own Rules of

1

Procedure to allow jurisdiction. The facts are Vnot in dispute in this case: (1) _Petitibner recetved
notice of DHEC’s Final Agency Decision on April 21, 2016; (2) Pickens County filed its -

Request for a Contested Case Hearing with the ALC on March 19, 2016; (3) Pickens County, by

" its own admission, attempted to serve Respondent MRR Pickens at the incorrect address despite

| having actual knowledge of the “last known address” as indicated on the cover of the Minor

Permit Modification, the cover letter Certificate of Service of the clerk of the DHEC Board in

. issuing the Final Agency Decision, and Petitioner’s own Notice of Deposition. Respondent MRR

Pickens was not served with Petitioner’s Request for a Contested Case Hearing at its last known

address — the Faringdon Raleigh Address by the 30 day deadline and to date, has not been served

13
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at that address or to any other address currently associated with MRR Pickens, LLC. [Exhibit J].

Therefore, this Court must dismiss this/ca_sé with prejudice.

. CONCLUSION

This Court does not have jurisdiction to hear this matter for the following reasons: (1)
Petitioner Pickens County failed to timely file its Request for Final Review of the DHEC staff
Minor Modification Decision with the DHEC Board pursuant to Section 44-1-60(E) of the South
Carolina Code and thus, Petitioner did not exhaust ifs administrative remedies; (2) Petitioner
failed to timely serve the Request for a Contested Case Hearing on Respondent MRR Pickens by
~mailing to MRR Pickens’ last known address within 30 days éf actual or constructive notice of
the DHEC Board Final Agency Decision. F or the reasons set forth above, MRR Pickens request

the Court dismiss with prejudice Petitioner Pickens County’s Request fér a Contested Case

Hearing.

RespectfuIIy submitted,

Jesé ca J. O. King, Esquire (SC Bar #11202)
jkihg@williamsmullen.com
All¥n XK. McAlister, Esquire
kmcalister@williamsmullen.com
Williams Mullen
: Post Office Box 8116
N : Columbia, South Carolina 29202
Telephone: (803) 567-4600
Fax: 803-567-4601

Robert F. Goings (SC Bar # 74855)
rgoings@goingslawfirm.com
Goings Law Firm, LLC

914 Richland Street, Suite A-101
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Columbia, South Carolina 29201
Telephone: (803) 350-9230
Facsimile: (877) 789-6340

‘ Attorneys for Respondent MRR Pickens, LLC
Columbia, South Carolina :
July 29, 2016
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Application for Permit to Construct a Solid Waste Management System
Bureau of Land and Waste Management
Submit to: Division of Mining and Solid Waste Permitting, Bureau of Land and Waste Management
SC Department of Health and Environmental Control, 2600 Buli Street, Columbia, SC 29201-1708
{Please Print or Type)

L.

Vi.

vil.

- type of solid waste management project (describe):

VIHL

. Highway 93 Landfill - Minor Permit Modification
Name of project: :

Physical location (Directions to project - use street names, county road numbers, etc.):

(
2180 Greenville Highway, Liberty, SC 29657 County: Pickens

Latitude and longitude (nearest 15 seconds) or UTM coordinates:
34°47'50% North and 82°40'30" West / N

In accordance with Title 44, Chapter 96 of the Code of.LaWs of South Carolina,- 1976, as ar;nended. I hereby make
application, on behalf of the parly(ies) whose name(s) appears below, for a permit to construct and operate the following

Construction, Demolition, and Land Clearing Debris Landfill

Highway 93 Landfill, 2180 Greenville Highway, Liberty, SC

Facility name, mailing address:
29657

Telephone number:

~ . . MRR Pickens, LLC
Operator's name, mailing address (if different from name of facility owner): Tokens

5842 Faringdon Place, Suite 1, Raleigh, NC 27609 (919) 436-3570
- ' Telephone number: . -

Landowner's name, mailing address (if different from name of facility or operator): same

i, _ Telephone number:

1 have placed my sngnalure and seal upon the documents submitted with this applic {w él"”}&{ ,;hat l accept
responsibility for the information and/or design contained therein. Additional subrrkk qﬁrg ,gdo;nll also bear
my signature and seal, signifying that | accept responsibility for the information a cf f a"t;]erem

M

upu

Engineer's name (print): Scott L. Brown, PE Signaturds IS Mo 25587 -.'.'.
| = RN O A A
25687 £ Rigistered Professyon@Engmeer
S.C. Registration No: : ‘% & s
%, S S

I have read this application and all attached documents. | agree to the requnrementé’q;@b’o;}dlw& X { are contained in
it. Also, | agree to the admission of properly authorized persons at all reasonable hourd) {Unthamurﬁose of sampling and.
inspection.

7 . — L
Name of FacilityRepresentative(print),[ V/”/Ir"’,'édri{»«/ /<0.,‘,"’ Signature: %/W-/ /é’/\.

Facility Representative's tille:éfn/ﬁ:’-.t’ L ////,’-"//9}’/:44- Date:___ = / 2.2 //«J 2

Name of Operator Representative (print): _ Signature:
(If different from facility representative)

Operator Representative’'s title: : Date:

Name of Landowner (print): Signature:
(if different from facility or operator representative)

Date:

DHEC 1932 (07/1997)
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Respondent MRR Plckens
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Cathesioe B. Heigel, Disecor
Promoting avd protecting the bealtls of the public and the envirorment

OFFICE OF ENVIRONMENT. AL QUALITY CONTROL
BUREAU OF LAND AND WASTE MANAGEMENT

CLASS 2 LANDFILL
PERMIT No. LF2-00003

Date of Issuance: November 3, 2008

Date of

Modification: _August 10. 2015
Permission is hereby granted to: -
Neame of Facility:  Highway 93 Class 2 Landfill
Permittee: MRR Pickens, 11.C
Address: 5842 Faringdon Place, Suite 1

Raleigh, NC 27609 :
Supervisor; : Mr Christopher T. Roof
Phone: {219 4@6-2519

1

for the operation of 2 Class 2 landﬂll et 2180 Greenville nghway, in Plckens Oounty located off
Highway 93 near the City of Liberty, SC 29657 ’ ' _

This. permit is issued pursuent to Sections 44-96-10 et seq., and 25A S.C. Code Regulation
61-107.19. The authority granted hereunder is subject to the requirements of the aforementioned
laws and regulations and the attached conditions.

Ji//{&&b

Kent M. Coleman, Director

Division of Mining and Solid Waste Management
Bureau of Land & Waste Management
: _ ,

Peemit No. LF2-00063 P

Auguet 10, 2015
Poge [of 4

SOUTH CAROLINA DEPARTMENT OF HEALTH'AND ENVIRONMENTAL CONTROL

GEONR Il st & CnTreraliin COGRANT o T . AN OAG O rO0y -
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MRR PICKENS, LL.C
CLASS 2 LANDFILL
PERMIT No. LF2-00003

A.  SPECIAL CONDITIONS

1. 'The Permittce shall adhere to the approved design specifications, and construction plans
received November 30, 2007; revised August 26, 2008, and last revised August 5, 2015,
unless permit conditions state otherwise.

2. This permltlshmltedto the disposal of the items listed in Appendix I of R.61-107.19 and
any other waste approved by the Department for disposal in: & Class 'I‘woLandﬁl!
pursuant to R.61-107.19, Part IV, Section C2.

3. The allowable rate of disposal for this facility is seventy thousand five hundved (70,500)
tons per fiscal year (July 1 to Jun30). Information concerning the facility’s previous
Fiscal Year’s waste receipts is due on the form of an anmual report to the Depertment no

- later than September 1* of each year, as required by R.61- 107 19 Part IV. smm C.16,

to the attention of:

Mansger, Solid and Hmrdom Waste Compliance Section
. SC DHEC Bureau of Land and Waste Management

2660 Buli Street

Celumbisa, South Carelina 29;.«1 '

4. Al Appmdtx-l accepteble westes nmost be covered at least once every thirty. (30) days
with a minimum of six (6) inches of clean soil, except for asbestos-containing material,
which must be covered with & minimnm of gix (6) inches of clean soil immediately upon

. placementmthelandﬁll

5. Thetomlsurfaccamamthmﬂlepmut?zdwastedlsposal ﬁ)otpnntﬂzatbasmtbeen
deemed closed by the Departinent is limited to five (5) acres. Foranarentnbe }
considered closed, t!\efollowmg items shal[becomplcted : ‘ ;

Ofﬁcml certification from a mew«nonal Engincer registered in the State of South
Carolina that the area has been closed in accordance with final cover requirements
L "pursuanttoRegulmOnGI -107.19, Part IV, Subpart F.1. o

Coa

“b.  The area shall be mxmcted and deemed closed by Department staff.

On or before July 1 of each year, the Permittec shall submit to the Department’s Solid
and Hazardous Waste Compliance Section certification from a Professional Engineer
registered in the StaieofSouﬂaCamlinathatﬁletotalsurfaceareawithinthcpennitted
waste disposal footprint that is not deemed officially closed by the Department pursuant
to Special Condition No. § (gbove) is equsl to o1 Jess than five (5) acres (at the time of
the certification). The certification shall be completed within sixty (60) days of submittal
to the Department, The Department may, where circumstances warrant, require that any
documentation deemed necessary to make such certification be submitted to the

Department for review,

o

- Peomit No, LF2-00003

Auguzt 10,2015
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7. On or before July 1 of each year, the Permittee shall submit to the Department’s Solid .
and Hazardous Waste: Compliance Section certification from a Professional Engineer
registered in the State of South Cerolina that enough soil is currently available to use for
final cover (16,133 yd® of soil for 5 acres with 2° thickness). The certification shall have

~ beon completed within the last sixty (60) days of submittal to the Department. The
Department may, where circumstances warranf, require that any documentation deemed
necessary to make such certification be submitted to the Department for review.

8.  Sixty (60) days prior to starting constraction of the Class Two landfill, the Permittee shall
notify the Department of their selection between Option 1 (traditional Class Two landfill
design), or Option 2 (alternate liner design). If the financial assurance mechanism needs
to be increased, this shall be done prior to the acceptence of weste into the landfill.

B. . GENERAL PERMIT CONDITIONS
1, If the landfill should become immdated with water, all water shall be removed before
continuing disposal of waste. . _ . ©
€. ENVIRONMENTAL MONITORING PERMIT CONDITIONS -
1. GROUNDWATER DETECTION MONITORING SYSTEM
a) The Pemmittec shall maintain a groundwater detection momumng sjétem consi‘stent ’
‘ with theé most recently approved Groundwater Sampling and Analysis Plan and as
required in R.61-107.19, Part IV, Section E. The groundwater defoction monitoring
" system shall consist of monitoring wells as designated in the most recently
approved Groundwater Sampling end Analysis Plan and any other monitoring welis -
specified by the Department. Modifications to the current groundwater detection
monitoring system shall be in accordance with the requirements of R.61-107.19,
- Part IV, Section E. o C ,

b) The Penmittee shall perform all groundwater sempling activities in accordance with

- the most recently approved Groundwater Sampling and Analysis Plan and in

accordance with the requirements of R.61-107.19, Part IV, Section E, along with

any subsequent modifications deemed necessary by the Department to uphold the

intent of this permit. The Permittee shall evaluate analytical results in accordance

"with the most recently approved Groundwater Sampling arid Analysis Plan and any
subsequent modifications required by the Department. _

¢)  The Permittes must determine during each sampling event the groundwater

clevation in each well relative to mean sea level (MSL) to the nearest one-

" hundredth of a foot. All elevations should be determainsd on ihe same day. The
Permittee shall determine the total depth of each well on an annual basis.

d) Groundwater samples shall be analyzed by a laboratory cextified by the State of
South Carolina. ,
bl

Pemit No. LF2-00003
Ausmat 102015
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2. ASSESSMENT OF GROUNDWATER IMPACT

If the Penmittee determines that a grouudwaler protection standard has potentially been
exceeded for one or more constituents for routine at any monitoring well at the relevant
point of compliance, then the Permitice shall perform any necessary groundwater
assessment actions in accordance with the requirements of R.61-107.19 Subpart E 3,

3.  REPORTING

a).  The permitice shall submit fo the Department the result of the groundwater
monitoring program as specified in the most recently approved Groundwater

) Sampling and Analysis Plan, in accordance with the following schedule:
Sampling Schedule Resuits Due
November/December January 1S (Semi-Annual)
May/Jupe .- July 15 (annual Report)

.b) The Permittee shall submit a properly bound apnual report signed by a South
: Carolina qualified professional summarizing the semi-annnal determinations of
groundwater flow rete end divection. In addition, the report shall make a
. determination as fo whether the monitoring well network continues: to meet

‘ mqlmemantsofpmnooncﬁumCla. ,

c) The groundwater data collected by the implementation of the groundwater
monitoring program as specified by this Permit shall be submitted -to the
SCDUEC Bureau of Land aad Waste Management, Division of Mining end Solid
Wastc Management, Solid Waste Ground water Section, snd to the Solid Waste
Consultant in Upstate;Region BEHS Greenville.

4.  METHANE MONITORING

In accordance with R.61-107.19, Part IV, Subpart C, methane monitoring is not required
at the time of issuance of this permit. However, should the Department determine that
metheane is of concern af this Facility; theFacﬂxtymaybcrequn'edtocomplymﬂlR.Gl-
107.19, Part IV, Section C.21.

Pecait No. LE2-0003
Augyst 10. 2015
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| Exhibit C
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: FPROTECT PROSPER Cierk Board of Health
wi Cacheclne E. Heigel, Direcror and Eavironmental Control
Promoting and protecting the bealth of the public and the environmens
BEF ORE THE BOARD OF HEALTH AND ENVIRONMENTAL CONTROL
INIT IAL STAFF RESPONSE TO REQUEST FOR REVIEW

Requestor: Pickens County

Docket No. 16-RFR- 15 — Decision dated August 10, 2015, to approve a modification to Perrmt
No. LF2-00003, Highway 93 Class 2 Landfill - Pickens County.

Officc of General Counsel (“OGC”) Number: 22666
I SUMMARY
a) Type of Decision and Descnptlon of Program

On August 10, 2015, the South Carolina Department of Health and Environmental
Control (“DHEC” or “the Department”) issued a Department Decision (Attachment
1) approving a minor permit modification application from MRR Pickens, LLC
(“MRR”) to modify its Class 2 Permit for their Highway 93 Class 2 Landfill
(“Landfill”), by adding a liner system to the Landﬁll

The Landfill is located at 2180 Greenville Highway, leerty, South Carolina, in an
unincorporated area of Pickens County. O November 3, 2008, the Department issued
Permit No. LF2-00003 to MRR for the operation of a Class 2 landfill. ’

p :

On March 30, 2015 the Department received an application from MRR for a minor
permit modification to allow the installation of a liner and associated leachate
collection system for a portion of the existing permitted landfill area. On August 6,
2015 the Department received a revised copy of the minor permit modification
application from MRR and on August 10, 2015 the Department approved the
apphcatlon and issued the permit modification.

Because the Department determined that the application met the regulatory definition
of a minor permit modification, a public notice and comment period was not required
prior to issuance of the permit modification by the Department. (R.61-107.19 Part I,
B.48.a). The Solid Waste regulations require public notice of all applications for new
construction and major modifications of Class 2 landfills, but does not include
applications for minor permit modifications. (R.61-107.19 Part I D.2.c.(1); Part IV1.2))

This Departmment decision was issued on August 10, 2015, in accordance with the
requirements of 8 S.C. Code Regs. 61-107.19, SWM: Solid Waste Landfills and
Structural Fills, Parts I and IV, and became the final Agency Decision 15 days after
the decision was mailed to MRR. Pickens County did not request to be notified of
Department decisions as an affected person and did not file a timely request for review -

SOUTHCAROLINADEPARTMENTOF HEALTH ANDENVIRONMENTAL CONTROL
2600 Budl Street * Coltunbia, SC 29201 » Phonc: (803)898-3432 « www.scdhecgov
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by the DHEC Board (“Board™) prior to the expiration of the statutory 15-day period.
Further, even after being given actual notice of the Department decision some time
after the decision was issued to MRR, Pickens County waited 99 days after obtaining
notice of the decision before it filed, on March 23, 2016, its Request for Review .
(“RFR”) with the Board. Because the RFR was not timely filed, the Board does not

have jurisdiction to hear the RFR. |
b) Parties

The applicant for the landfill permit modification is MRR Pickens, LL.C. The requestor
is Pickens County, who has a Host and Development Agreement with MRR Pickens.

¢) - Location

The Landfill is located on the south side of SC'Highway 93 near its intersection with -
. Clardy Road. The property is located in an unincorporated portion of Pickens County.

d) Relevant Chronology

November 3, 2008 — DHEC issued the original permit to MRR Pickens, LLC for the
Highway 93 C&D Landfill — Permit No. LF2-00003 (Attachment 2).

March 30, 2015 - The Department received an. application for a Minor Permit
Modification to add a liner system from MRR Pickens. :

June 12, 2015 — The Department sent a draft comment letter to MRR Pickens via e-
mail. ' ' '

" July 8, 2015 - The Department sent additional comments to MRR Pickens via e-mail.

August 6, 2015 — The Department received a revised copy of the application for a
Minor Permit Modification from MRR Pickens.

August 10, 2015 — The Department approved the application and issued a modified
permit to add a liner system to MRR Pickens.

December 15, 2015 — Department staff met with representatives of Pickens County to
discuss the Department’s decision of August 10, 2015.

. January 11, 2016 — Pickens County informed DHEC via a copy of a l\étter
(Attachment 3) to MRR Pickens, that it had suspended MRR Pickens, LLC’s land use
permit because of the changes made to the Landfill permit.

April 15,2016
- MRR Pickens Hwy 93 Class 2 Landfill - RFR Staff Summary Response
Page 2 of 8
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March 23, 2016 — Pickens County filed a Request for.Review with the DHEC Board
of the Department’s decision 1ssued to MRR on August 10, 2015.

e) Decision

S.C. Code Ann. Regs. 61-107.19, Solid Waste. Management: Solid Waste Landfills
and Structural Fill (“Regulation™), is the Regulation that establishes the requirements
for a Class 2 Landfill; defines a minor and major permit modification; and provides for
public notice and comment for new construction and a major permit modification. The
Department determined that the application from MRR was for a minor permit
modification, and issued a Department decision approving the requested permit
modification.

II. RELEVANT LAW

S.C. Code Ann., Section 44-1 -60, (Supp. 2014), Appeals from department decisions
giving rise to contested case procedures; specifically (E)(1)&(2).

8 S.C. Code Ann. Regé 61-107.19, SWM: Solid Waste Landfills and Structural Fills
(“Regulation™), specifically, Part 1(B)(48)(a)&(b), which defines a minor and major
perrmt modification. _

III. JURISDICTIONAL ISSUES

Because Pickens County has not timely filed this Request for Review as outhned :
below, the DHEC Board does not have Junsdwtlon to hear this matter. 2

IV. RESPONSE TO EACH GROUND STATED IN THE REQUEST FOR REVIEW

Timeliness of the Request for Review

Pursuant to S.C. Code- Ann., Section 44-1-60(E)(1)&(2) (Supp. 2014)), Pickens
County’s Request for Review (“RFR”), submitted to the DHEC Board on March 23,
2016, should be dismissed because the RFR was not timely filed. The Department was
not required to provide notice to Pickens County of the approval of the minor
modification to MRR’s Landfill permit. However, the facts show that the County
received actual notice of the modification approximately ninety-nine (99) days before
it filed its RFR with the Department. .
~ The approval for the Landfill’s minor permit modification application was issued on
» August 10, 2015, Therefore, the approval for the modification became the
Department’s final agency decision on August 25, 2015, 15 days after notice of the
department decision was mailed to MRR. (See S.C. Code Ann., Section 44-1-
60(E)(1)&(2) (Supp. 2014)). The statute provides as follows:
April 15, 2016
MRR Pickens Hwy 93 Class 2 Landfill - RFR Staff Summary Response
Page 3 of 8
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(1) Notice of a department decision must be:sent by certified mail, returned
- receipt requested to the applicant, permittee, licensee, and affected persons
who have requested in writing to be notified. Affected persons may request
in writing to be notified by régular mail or electronic mail in lieu of certified
mail. Notice of staff decisions for which a department decision is not
required pursuant to subsection (D) must be provided by mail, delivery, or
other appropriate means to the applicant, permittee, licensee, and affected
persons who have requested in writing to be notified.

(2) The staff decision becomes the final agency decision fiftéen calendar

days after notice of the staff decision has been mailed to the applicant,

unless a written request for final review accompanied by a filing fee is filed

with the department by, the applicant, permittee, licensee, or affected

person.” (S.C. Code Ann., Section 44-1-60(E) (Supp. 2014)).
Notice of a Department Decision is required to be sent to the “. . affected persons who
have requested in writing to be notified.” S.C. Code Ann., Section 44-1-60(E)(1).

. Pickens County never requested that the Department provide notice of any department

decision pertaining to the Highway 93 Class 2 Landfill (see Joan Farver Litton’s -
affidavit, Attachment 4). :

Even though the Department did not provide formal notice to Pickens County at the.
same time that it informed MRR of the approval, the County knew as early as December
15, 2015, of the Department’s decision regarding the permit modification. During a
" meeting with the County on December 15, 2015, Pickens County was informed of the
permit modification. (Also see Joan Farver Litton’s affidavit, Attachment 4). The
County had then obtained actual notice of the permit modification decision that was
issued by the Department. “Actual notice means all the facts are disclosed and there is
. nothing left to investigate.” Strother v. Lexington County Recreation Com’n, 332 S.C.
54, 504 S.E.2d 117 (1998) citing, Government Employees Ins. Co. v. Chavis, 254 S.C.
507, 176 S.E.2d 131 (1970). “Actual notice may be shown by direct evidence or
inferred from factual circumstances.” Jbid. citing Southern Railway-Carolina Division
v. Homne Investment Co., 233 S.C. 440, 105 S.E.2d 527 (1958). Even after the County
received actual notice of the Department decision on December 15, 2015, it did not
request reéview of the decision until March 23, 2016. Even given Pickens County’s
argument that 44-1-60€(1) should not strictly apply, after Pickens County received
actual notice of the Department decision on December 15, 2015, it would have had
until December 30, 2015, to file its RFR with the Department. However, Pickens
County waited over 90 days after it had obtained actual notice of the decision to file its
RFR with the DHEC Board.

Pickens County failed to file the RFR within the 15 days statutory requirement and did
not file until 99 days after obtaining actual notice, on December 15, 2015 of a permit
April 15,2016

MRR Pickens Hwy 93 Class 2 Landfill - RFR Staff Summary Response
Page4 of 8
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modification to the Landfill. Thereforé, this RFR should be denied for lack of
timeliness resulting in the DHEC Board having no jurisdiction to hear this matter.

Major Mod_iﬁcation vs, Minor Modification

The application submitted by MRR was a minor permit modification as defined in
R.61-107.19, Part I B. 48. A “modification” is defined as changes to a solid waste
landfill that can be either “minor” or “major.” A “minor modification” is defined as “a
change that keeps the permit current with routine changes to the facility or its
operations, or an administrative change.” A “major modification” is “a change that
substantially alters the facility or its operations, e.g. tonnage increase above 25%, any
volumetric capacity increase, alternate designs that vary from the design prescribed in
this regulation.” Inclusion of a liner is not considered a major modification for the
following reasons: 1) addition of a liner is not an alternate design of the required design
ccriteria; (2) addition of a liner does not substantially change the operations of the
‘landfill; and, (3) the addition of a liner does not allow the facility to accept additional
waste types (i.e., Class 3 waste) or quantities of waste. Likewise, the minor permit
modification does not change the existing landfill from a Class 2 to a Class 3 landfill.

In.accordance with R.61-107.19, Part IV, Section D.1, the deésign criteria for a Class 2
Landfill requires a 2-foot separation between the landﬁll base grade and the seasonal
high water table. If an applicant wanted to reduce the 2-foot separauon requirement,
then it must request an alternate design in lieu of the 2-foot separation, which would be
considered a major modification. The Department does not consider the installation of -
the liner and associated leachate collection system an alternate dCSIgIl that would be a
major modification requiring a publi¢ notice because the 2-foot of groundwater
separation is being maintained. The ihstallation of a liner would be- voluntary and is
considered an upgrade from the prescribed regulation. :

Lack of Notification to the County

As stated above, since the permit modification was considered a minor modification,
no notice of the application was required, and Pickens County had not requested to be
notified of decisions regarding the Landfill. In addition, the Department is not required,
by statute or regulation, to notice receipt of reports.

‘Solid Waste Management Plan

A. Prohibits Class 3 Landfills

The MRR Pickens, LLC Landfill is not permitted as a Class 3 Landfill, nor is
there a proposal in place to modify it to a Class 3 Landfill. Therefore, the
Department has not done a consistency review of the Pickens County Solid
Waste Management Plan (“Pickens County Plan™) for a new Class 3 Landfill. .

April 15,2016
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B. Prohibits Special Wastes

The Plckens County Plan states that a Class 3 Landfill is demgned to accept
certain wastes, including incinerator ash. The Pickens-County Plan does not-
address coal ash specifically. Furthermore, the Act does not authorize a county
to include language in their Solid Waste Management Plan prohibiting -wastes
from a given class of landfill. The Department, through its regulations, can
determine acceptable wastes for a given class of landfill. The Department does
not consider disposing of a specific waste to be inconsistent with a County Solid
Waste Management Plan.

Demonstration of Need

The addition of a liner does not change a Class 2 Landfill to a Class 3 Landfill. It also
does not change the types of waste allowed in the Class 2 Landfill. The Department
would require a new application for a Class 3 Landfill to comply with all permitting
requirements listed in R.61-107.19, Parts I and V and meet all requirements of R.61-
107.17, Demonstration of Need. .

Contrégts ‘ABetv\'/een'ﬂle County and MRR

‘Contracts between a County and a permit applicant are not a part of the Department’s
consideration when reviewing or issuing a permitting decision. The Department’s
responsibility is to follow apphcablc statutes and regulations in making permitting
decisions. .

Misrepresentations by MRR to Pickens County

The Department is unaware of the content of representations between MRR Pickens
and the County.

Land Use Approval

Prior to issuing a penmt for a new landfill or the expansion of an existing landﬁll the
Department must perform .a consistency determination reoardxng local ordinances,

including zoning. The Department determined that this Landfill was consistent with
all local ordinances and issued the original permit on November 3, 2008. The approved
minor modification did not require a consistency determination by the Department.

Pickens County Has Not Issued a Letter of Consistency for the Modlﬁcatlon

Pursuant to a South Carolina Supreme Court case, counties no longer issue Letters of
Consistency for any Department permitting dec151ons “DHEC's practice has been to
Aprll 15,2016

MRR Pickens Hwy 93 Class 2 Landfill - RFR Staff Summary Response
Page 6 of 8
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delegate to the counties the authority to determine consistency through the counties'
issuance of LOCs:#We conclude this delegation of authority is impermissible.”

(Southeast Resource Recovery, Inc. vs. SC Department of Health and Environmental '

Control, 358 S.C. 402, 595 S.E.2d 468 (2008)). Therefore, permitting dec151ons are
made by the Department and by the Department only.

On November 3, 2008, when the original permit was issued, the Department
determined that the Landfill was consistent with the Pickens County Plan. The
approved minor modification did not require a consistency determination of the Pickens
County Plan by the Department.

Modification Was lssued in Vlolatlon of the 1999 State Solid Waste Management
Plan -

* Prior to issuing a permit for a new landfill or the expansion of an existing landfill, the
Department must perform a consistency determination regarding the State Solid Waste
Management Plan (State Plan). The Department determined that this Landfill was
consistent with the State Plan in 2008 and issued the original permit on November 3,
- 2008. The approved minor modification did not reqmre a consmtency determmanon
of the State Plan by the Dcpartment :

A%

Allowance of Coal Ash Would Violate Act 138 of 2016

The Landﬁﬂ is not currently permitted to accept coal ash. If MRR Pickens requests to
dispose of coal ash in this landfill, the Department will require MMR Pickens to comply

with Act 138 of 2016 and all other applicable statutes and regulations.
\

Auowance of Coal Ash Would Violate US EPA Regulations and Guidelines

The Coal Combustion Residual Rule (CCR Rule) is a federal rule that became effective -

Octoyber 19, 2015, and requires CCR generated by electric utilities to be disposed in a
* landfill with specific requirements. The permit modification issued by the Department
does not authorize the acceptance of coal ash and in no way relieves MRR of required
compliance with federal regulations.

Issuance of the Modification Is in Contravention of the Needs and Desires of Pickens
County and Its Citizens

The Department is tasked with making permitting decisions that are compliant with
applicable statutes and regulations. The Department acted in compliance with

applicable rules and regulations in issuing a minor modification of the permit for the

MRR Pickens, LLC’s Highway 93 Class 2 Landfill.

~

—
April 15,2016
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V. REQUESTED:ACTION

This Request for Review should be denied because it was not filed timely. Because
this matter was not timely filed, the DHEC Board has no jurisdiction to hear this RFR.
The Staff’s decision to issue an approval for the minor permit modification to MRR
Pickens, LLC’s Highway 93 Class 2 Landfill was made in compliance with applicable

_rules and regulations. Therefore, the Department respectfully requests that the DHEC
Board deny a final review conference to ‘Pickens County in the above-referenced matter
and uphold the Staff decision.

- ' Respectfully submitted,

%m }omef\ do e

arver Litton, Manager
Mmmg and Solid Waste Permitting,
SC DHEC

Etta R. Williams Linen, Esquire
: Asswtant General Counsel, SC DHEC

Gl frve bSh

Claire Prince, Esqulre
) ' Special Counsel, SC DHEC

April 15, 2016
MRR Pickens Hwy 93 Class 2 Landfill - RFR Staff Su.mmary Response
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Cacherine B. Heigrl, Direcoor
Promoting and protecting the health of the public aud the anvivonient

OFFICE OF ENVIRONMENTAL QUALITY CONTROL
BUREAU OF LAND AND WASTE MANAGEMENT
CLASS 2 LANDFILL
PERMIT No. LF2-00003

Date of Issuance: November 3, 2008

Dateof | |
Modification: _August 10, 2015 . f
- Permission is hereby granted to: ‘ S
Name of Facility::  Highway 93 Class 2 Landfill
Permittee; MRR Pickens, 1.1.C .
Address: 5842 Faringdon Place, Suite 1
Supervisar: - Mr. Christopher T, Roof . ' ‘ i
Phone: (919) 436-3570 ‘

for the operation of a Class 2 landfill at 2180 Greenville ngiiway, in Pickens County located oﬁ‘
Highway 93 neat the City of Liberty, SC 29657. |

This permit is issued pursusnt to Sections 44-96-10 et seq., and 25A S.C. Code Regulation
61-107.19. The authority granted hereunder is subjectto the requirements of the aforementioned
laws and regulstions and the attached conditions. A

Kjﬂ ol

" Kent M. Coleman, Director

Division of Mining and Solid Waste Management
Bureau of Land & Waste Management

Permit No. LF2-06003

Auget 10, 2015 -~
Pago lof 4

SOUTH CAROLINADEPARTMENT OF HEALTH AND I‘NVIRONMLNTAL CONTROL
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MRR PICKENS, LLC
CLASS 2 LANDFILL
PERMIT No. LF2-00003

SPECIAL CONDITIONS

The Permittee shall adhere to the approved design specifications, and construction plans
received November 30, 2007, rcv:sedAugust 26, 2008, and last revised August 5, 2015,
unless penmt conditions state otherwise.

This permit is limited to the disposal of the items hstedmAppendxxI of R.61-107.19 and

any other waste approved by the Departrent for disposal in a Class Two Landfill

pursuent to R.61-107.19, Part IV, Section C.2.

3. C The allowable rate of disposal-for this facility is seventy thousand five hundred (70,500)

tons per fiscal year (July 1 to Jun30). Information concerning the facility’s previous
Fiscal Year’s waste receipts is due on the form of an anoual report to the Department no
later than September l"ofeachyear asxequxredbyR.Gl 107.19 Part IV. SubpartCl6

tolheawenuonof

Mnmger, Solid and Hazardous Waste Compliance Section
S§C DHEC Bureau of Land and Waste: Management

2660 Bull Street

Columbia, South Carelina 29201

All Appendix-1 acceptable wastes must be covered at' least ance every thirty (30) days

~ with & minimum of six (6) inches of clean soil, except for asbestos-containing material, -
which must be covered with- ammmmnofsm(@mchaofc!eansoﬂmmedmelyupon

- placement in ﬂ:e lendfill.

The total surface area wuhm the permitted waste disposal footprint that has not been
deemed closed by the Department is limited to five (5) acres. For an atea to be
considered closed, the following items shall be completed:

a.  Official certification from a Professional Engineer registered in the State of South
Carolina that the area has been closed maccordancemthfinalcovetreqmrements
pursuant to Regulation 61-107.19, Patt IV, Subpart F.1.

b. ThemeashaﬂbemspectedanddemedclosedbyDepammstaﬁ'.

On or before July 1 of each year, the Permittee shall submit to the Depariment’s Solid
and Hazardous Waste Compliance Section certification from a Professional Engineer
registered in the State of South Carolina that the total surfece area within the permitted
waste disposal footprint that is not deemed officially closed by the Department pursuant
to Special Condition No. 5 (above) is equal to or less than five (5) acres (at the time of
the certification). The certification shall be completed within sixty (60) days of submittal
to the Department, The Department may, where circumstances warrant, require that any
documentation deemed necessary to make such certification be submiited to the
Department for review.

/

Permit No. L¥F2-00003
August 10,2015
482/865



7. On or before Jaly 1 of each year, the Permittee shall submit to the Department's Solid =
and Hazardous Waste Compliance Section certification from a Professional Engineer
registered in the State of South Carolina that enough soil is currently avsilable to use for
final cover (16,133 yd® of soil for 5 acres with 2° thickness). The certification shall have
been completed within the last sixty (60) days of submittal to the Department. The
Department may, where circumstances warrant, require that any documentation deemed
necessary to meke such certification be submitted to the Depamnentforrevmw

8. Sxxty(60)dayspnortostuﬁngoonstucﬁonof&eClass'I\volandﬁll,thertteesball
notify the Department of their selection between Opficn 1 (traditional Class Two landfill
design), or Option 2 (alternate liner design). If the financial assurance mechanism needs
tobemcreased,ﬂusshallbedoncpnortotheacoepeanoeofwasmmmthelandﬁll _

B. GENERAL PERMIT CONDITIONS

1. I the landfill should become inundated with water, all water skall be removed before '
oontmumgd:spoaalofwaste.

C.  ENVIRONMENTAL MONITORING PERMIT CONDITIONS

1. ‘GROUNDWATER DETECTION MONITOR!NG SYSTEM

8) lhePemimesbaﬂmmntamagandwanudmcuonmonnonngsyst@mwnsxsm
with the most recently approved Groundwater Sampling and Analysis Plan and as
‘required in R.61-107.19, Part IV, Section E. The groundwater detection monitoring
system shall consist of monitoring wells as designated in the most recently
approved Groundwater Sampling and Analysis Plan and any other monitoring wells
specified by the Depamnent Modifications to the current groundwater detection
monitoring system shall be in accordance with the wqunements of R:61- 107 19,

Part IV, Section E.

b) The Pemnittee shall perform all groundwater sampling activities in accordance with
the most recently approved Groundwater Sampling and Ansalysis Plan and in
accordance with the requirements of R.61-107.19, Part IV, Section E, along with
any subsequent modifications deemed necessary by the Department to uphold the

! intent of this permit. The Permittee shall evaluate analytical results in accordance
with the most recently approved Groundwater Sampling and Analysis Plan and any
subsequent modifications required by the Department.

©) The Permittee must determine during each sampling event the groundwater
elevation in each well relative to mean sea level (MSL) to the nearest one-
bundredth of a foot. All elevations should be determined on the same day. The
Permlmeshaﬂdetermnethetmﬂdepﬂlofeachweﬂonanannualbas:s.

d) Groundwater samples shall be analyzed by a laboratory certified by the State of
South Camlma.

Pemit No, LF2-00003 .
Awmnnt 10. 2015
: '
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2. ASSESSMENT OF GROUNDWATER IMPACT

If the Permittce determines that a groundwater protection standand bas potentislly been

exceeded for one or more constituents for routine at any monitoring well at the relevant
. point of comphance, then the Permittee shall perform any necessary undwatar

-assessment actions in accordance with the requirements of R.61-107.19 Subpart E.3.

.3. *  REPORTING

a) The pemuttee shall submit to the VIS)epartment the result of the groundwater
monitoring program as specified in the most recently approved Groundwater
Sampling and Analysis Plan, in accordance with the following schedqle: .

Sampling Schedule Results Due
November/December January 15 (Semi-Annual)
" May/Jupe ‘ July 15 (annnal Report)

b) The Permittee shall submit a properly bound apnual report signed by a South’
Carolina qualified professional summarizing the semi-annual determinations of
groundwater flow rate and divection. In addition, the report shall make a
dcteummhonasmwheﬂmdxemommnngweﬂnetwmkconhmmstomeet
requirements of permit condition C.1.a. ,

<) The groundwater data collected by the implementaﬁon‘ of the groundwater
monitoring - program &s specified by this Permit shall be submitted - to: the
SCDHEC Bureau of Land and Waste Menagement, Division of Mining and Solid
Waste Management, Solid Waste Ground water Section, and to ithe Solid Waste -
Consultant in Upstata Region BEHS Greenvﬂle

4. METHANE MONITORING

In accordance with R.61-107.19, Part IV, Subpart C, methane monitoring is not required .
at the time of issuance of this permit. However, should the Department determine that
methene is of concern at this Facility; theFacﬂxty may be required to comply with R.61-
107.19, Past IV, Section C:21. \

\

Pecruit No, LF2-00003

August 10,2015 ‘
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C. Kar] Hunter, Coramiimloner ' E ,
Promoling and pawlectivg the health of the public and the avviconseesit

\ OFFICE OF ENVIRONMENTAL QUALITY CONTROL
‘ - BUREAU OF LAND AND WASTE MANAGEMENT
CLASS 2 LANDFILL
PERMIT No. LF2-00003

Pecmit lasued Date: _November 3, 2008 Pecmit Bffective Date: _November 18,2008
‘Permission is hereby granted to:

Name of Facility: mwgwm

Permittes:

Phone:

. for the operation of & Class 2 landSill at 2180 Greenville Highway, Liberty, South Carolina, 29657 in
ﬁmmlwmmm@m%uwmmwzmmmammyof
Liberty, SC. | | o
This permit is issued pursuant to Sections 44-96-10 er uq..(Supp. 2007) and 25A S.C. Code of

Regulstions Section 61-107.19. The sutharity granted hereunder is subject to the requirements of the
aforementioned laws and regulations and the atiached conditions,

Keat M. Coleman, P.G., Director

Divigion of Mining and Solid Waste Mansgement
Bureau of Land & Waste Management

Ponmit No, LF200003
— * November 3, 2008
Pege | of 4
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MRR PICKENS, LLC
CLASS 2 LANDFILL
PERMIT No, LF2-00003 -

A.  SPECIAL CONDITIONS

1. The Permittoe shall adharc to the design specifications and construction plans reccived
November 30, 2007; and last revised August 26, 2008, unless permit conditions state otherwise.

2. This permit(is limited solely to the dispoeal of items listed in Appendix I of R.61-107.19. All

3. ‘The allowable rate of disposal for this facility is seventy thousand five hundred (70,500) tons
per fiscal year (July 1 to June 30). Information concerning the facility’s previous Fiscal Year’s
waste receipts is due in the form of an annual report to the Department no later than September
1" of each year, as required by R.61-107.19 Part IV. Subpart C.16, to the attention of

" Msnager, Solid and Harardons Waste Complisnce Section
SC DHEC RBureau of Land and Waste Management :
Cealumbis, Scuth Caroling 29201

4, AllAppmd.ix-I--lceepuhl!o'm must be covered at least every thirty (30) days with a
‘ " minimum of six (6) inches of clean scil, except for ssbestos-containing material, which must be
covered with a minimuin of six (6) inches of clean soil immediately upon placement in the

5. The total smfweareaw:thm the permitted waste disposal footprint that has not been doemed
clozed by the Department is limited to twelve (12) acres. For an gres to be considered closed,
the following items shall be completed: '

.a Official certification from a Professional Engincer registered in the State of South
Carolina that the area has been closed in accordance with final cover requircments
- pursuant to Regulation 61-107.19, Part IV, Subpart F.1. '

b The area shall be inspected and deemed closed by Department staff.

6. On or before July 1 of each year, the Permittee shall submit to the Department’s Solid and
Hazardous Waste Compliance Section cestification from a Professional Bngineer registerod in
the State of South Carolina’ that the fotal surface ares within the permitted waste disposal
footprint that it not deemed officially closed by the Department pursuant to Special Condition
No. 5 (above) is equal to or less than twelve (12) acres (at the time of the certification). The
certiﬁcan'onahaﬂhavcbealcomplaadwithinmchndny(w)da}tofmbmimﬂoﬂw
Depaﬂmcnt: The Department may, where circumstences warmrant, require that aoy
doc}mumhondeemednwumymmkemchcaﬁﬁcaﬁmbembnduedmeepmmfor
review. ,

Permit No. 1.P2-00003
November 3, 2008
Pagn2af4

486/865




i

7. OnorbofonJulylofewhym,tthmmewnﬂnnnwlheDeleSohdmd
HamdoquteComthechoncerhﬁMOnﬁmameemondﬂngmedmmadm
the State of South Carolina that enough soil is currently availsble to use for final cover (38,720
yd® of soil for 12 acres with 2 thickness). The certification shall have been completed within
the last 60 days of submittal to the Department. mnmmy,whmmmmes :
wmm,roqumdmtanydocnmamnondeqnedneceuuytnmakcnmhmﬁmbe

submitted to the Department for review,
B GENERAL PERMIT CONDITIONS

1. If the lendfill should become inundated with water, nnwatashnﬂbemovedbcﬁom
eonunmngdxlpon]ofwuﬁc.

2 Wxthmmnety(%)chysoftheeﬁ'wﬁwdaleofthmpumn.thePaunmethﬂlmhmxta
mwmmmmwmmummmmﬁ:ﬂymlym&m
regulatory requirements of R.61-107.19 thst relate to Class 2 Landfills. This Compliance Plan
mmwmmm.mﬁnmgammmmmmm
landfili post-closure carc. plan, and -a Iandfill: post-closure care cost -estimmate. Upon the
‘Depumm'amvdofmd&mpkmm&omwiﬂhwm(@mﬂub
fraplement the plan and will have & deadline for full compliance with R61-107.19 of
‘November 19, 2009,

C. ENVIRONMENTAL MONITORING PERMIT CONDITIONS
1. srm‘momummcommons ’.

Withmmnety(QO)dnysofthecﬁ‘eeuwdmdthumethermlhanmhmtbmc
" Department for review, 8 Groundwater Monitoring Design Workplan in accordance with R.61-
107.19, Part IV, Section B (Groundwater Monitoring and Corrective Action). In addition, an
WovdmmdwmmmmbemnedmdmmgmwNm
19, 2009, pursuant to R.61-107.19, Part I, Section A.6.c. Upon the Department’s approval of
the Groundwater Monitoring Dezign Workplan, permit conditions C2, C.3 and C4 will
become effective.

2. GROUNDWATER DETECTION MONITORING SYSTEM

g) The Permittee chall maintain a groundwater detection monitoring system consistent with
the most recently approved Groundwater Sampling and Analyzis Plan and as required in
R61-107.19, Part IV, Section E.  The groundwater -detection monitoring system shall
consist of monitoring wells as designated in the most recently approved Groundwater
Sampling and Analyzis Plan and any other mogitoring wells specified by the Department. -
Modxﬁcaﬁomtothecmrungmmdwntuddechmmnmmmgmunnhﬂbem
accordance with the roquirements of R.61-107.19, Paxt IV, Scction B,

b) ThePenniueelhﬂlpafmmmgromdwatasmpﬁngacﬁviﬁeainwmﬂmwdththe
. ost recently approved Groundwater Sampling and Analysis Plan snd in accordance
U with the requirements of R.61-107,19, Part IV, Section E, along with sny subsequent
modifications deemed necessary by the Department to uphold the intent of this permit.
Permit No. LF2-00003 /

November 3, 2000
Page Jof 4
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The Permittee shall evaluate snalytical results in accordance with the most recently
‘approved GmnndmeamphngandAnﬂymleandmymbuqumtmodxﬂmm
required by the Department.

c) mrmuwmmmmmmmmmmmmm
each well relative to mean sea Jevel (MSL) to the nearest one-hundredth of a foot. All
clevations should be determinad on the same day. The Permittoe shall determine the total :
depth of each well on an anmual basis, k

e Gmmdwamumpl«dnﬂbemﬂmdby:hbamywﬁﬁedbymwcofsm ,

' Caroli _ |

3. ASSESSMENT OF GROUNDWATER IMPACT
nmm«mwammmmwywm
hmamemdmmhmmunymmwucdwmlmm“

hmﬁmh?mmhﬂp«bmmymmMMqumm
mdmcmmcteqmmofk.él-lm 19Pa11VSubpanB.3

4.  REPORTING

) mmmwwwwmmammw
program -as specified in the most recently -approved Groundwater ‘Ssmpling and
Andyns?hn.inmdmewﬁhthcﬁﬂhwmgsmhnsmdﬂe:

Sampling Schodule Resgults Duc
- November/December January 15 (Semi-Annual)
e May/Tune " July 15 (Amual Report)

b) ThePemntteeMmbmtapmpdybomdmdmpmtngmdbynSuﬂhCuohm
mhﬁdmﬁmﬂm&emmdwofmnﬂmﬂow
-uts. gnd direction. In addition, the report shall make a determinztion as to whether the
monitoring well network continues to meet roquitements of penmit condition C.2.A.

) Mmmdwmdaheonmdbyﬂwmplemmnnonoﬁhemmdwmmma
program s specified by this Permit shall be submitted to the SCDHEC Bureau of Land
deasteMmganmt,DiviamofMinmgmdSodemMmamSoﬁdWm
(irntdeaSechon.mdtoﬂmSudeuteCmubntmRegmeBQC(&mwﬂe}

5. METHANE MONITORING

InaoeordmcewxﬂxR.Gl-lmw Part IV, Subpart C, methane monitoring is not required at the
time of issuance of this permit, However, should the Department determine that methane is of
EogfanatﬂnsFacﬂny,meFamhtymybemqmmdmmplym R.61-107.19, Part IV, Scctian

Pacenit No, LF!-OOOO:I
31,3008
Pagod of § .
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PROMOTE PRO I"I'.CT PROS

. C.Earl Hurnter, Commissioner
Promotingand pratecting the health of the public and theenvironuent.

November 3, 2008
CERTIFIED MAIL

Mr. Ronald C. Gilkerson, P.G.
MRR Pickens, LLC

11743 Trails End Lane
Charlotte, NC 28078

RE: (Class 2 Solid Waste Landfill Permit for
. Highway 93 C&D Landfill
Permit No. LF2-00003
Lacation: 34° 47’ 50” N, §2° 40° 30” W
Pickens County -

Dear Mr. Gilkerson:

Eoclosed is a Class 2 Solid Waste Landfill Permit for the Highway 93 Construction and
I Demolition Landfill in Pickens County. This permit is issued under Regulation 61-107.19 .Solid

Waste Management: Solid Waste Landfills and Structural Fill. Also, enclosed is the approved

landfill Engineering Report and Engmeenng Drawings, to be kept at the facility at all times. -

The financial assurance for closure of this facility is established at three hundred thousand
dollars ($300,000) at this time. A mechanism that is acceptable to the Department must be
established in the amount previously specified pror to the facility accepting waste. Please
contact Pete Stevens of my staff at (803) 896-4149 for help in estabhshmg a financial assurance
mechanism that is acceptable to the Department. ’

-

This decision of the S.C. Department of Health and Bnvironmental Control (Department)
becomes the final agency decision. 15 days after notice of the Department decision has been
mailed to the applicant or respondent, unless a written request for final review is filed with the
Department by the applicant, permiftee, licensee, or affected person. This decision may be
appealed by complying with the requirements described in the attached. Notice of Appeal
Procedure, provided as a courtesy by the Department. ,

MRR Pickens, LLC is responsible for complying with all of the conditions in the attached permit
and should review each condition carefully.

SOUTH CAROLINA DEPARTMENT OFHE ALI‘H ANDENVIRONMENTAL CONTROL
2600 Bull Street « Coluumbia, SC29201 Phonc: (803) 895-3432 = www. scdhec.go\
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November 3, 2008 letter
MRR Pickens Class 2 Landfill \
Page2 of2 o

. -

i
If you should have any questions, please contact Joan F. Litton of my staff at (803) 896-4264.
All other questions should be directed to Bill Rampey in the Region 2 — Greenville EQC Office
at (864) 241-1090. :

Sincerely,
Kent M. Coleman, P.G. Director ' 4 .

Division of Mining and Solid Waste Management
Bureau of Land and Waste Management

KMC/TME/tme

-+ Enclosures

=

cc: Bill Rampey, Region 2, Greenville EQC Office '
Keith Collinsworth, P.G. Manager, Solid Waste Groundwater Section
| Marty Lindler, Manager, Solid and Hazardous Waste Compliance
: . Jeff Herbig, P.E., B.P. Barber and Associates, Colu.mbla, sC

- BLWM Flle # 021212

N
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Notice of Appeal Procedure

The following procedures are in effect beginning July 1, 2006, pursuant to 2006 Act No. 387:

1. This decision of the S.C. Department of Health and Environmental Control (Department)
becomes the final agency decision 15 days after notice of the Department decision has been
mailed to the applicant or respondent, unless a written request for final review is filed with

the Department by the applicant, permittee, licensee, or affected person.

2. An applicant, permittee, licensee, or affected person who wishes to appeal this decision
must file a written request for fmal review with the Clerk of the Board at the following

address or by facsimile at 803-898-3393:

Clerk of the Board
SC DHEC '
* 2600 Bull Street
' ,Col‘umbia, SC 29201

3. The requcst for final review should include the following:

_ 2. the grounds on which the Department’s decision is challenged and the specific

changes sought in the decision .
b. astatement of any significant issues or factors the Board should consider in

~ deciding how to hand]e the matter
c.. a copy of the Deparlment’s decxsxon or action under review

4. In order to be timely, a requoest for fmal review must be received by the Clerk of the Board
within 15 days after notice of the Department decision has been mailed to the applicant or
respondent. If the 15th day occurs on a weekend or State holiday, the request is due to be -
received by the Clerk of the Board on the next working day. The request for final review

must be received by the Clerk of the Board by 5:00 p.m on the date it is due.

5. If a timely request for final review is filed with the Clerk of the Board, the Clerk W1II

prowde additional information regarding procedures.

6. The Board of Health and Environmental Control has 60 days from the date of receipt of a
request for final review to conduct a final review conference. The conference may be
conducted by the Board, its demgnee or a committee of three members of the Board

appointed by the chair.-

7. Ifa ﬁnal review conference is not conducted within 60 days, the Department decision

becomes the final agency decision, and a party may request a contested case hearing before
the Administrative Law. Court within 30 days after the deadline for the final review

confarence

The above information is provided as a courtcsy, parties are responsxble for complymg

‘with all applicable legal requirements,

October 31, 2006

i
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MOTE I’ROTL’FT FROBPER

C Earl Hunter, Comniissioner )
Promoting aud protecting the henlth of Uee prcdiicand the cnvivosment.

¢ OFFICE OF ENVIRONMENTAL QUALITY CONTROL
BUREAU OF LAND AND WASTE MANAGEMENT
CLASS 2 LANDFILL ~ °
PERMIT No. LF2-00003 |

Permit Issued Date: _November 3, 2008 Permit Effective Date: _November 18, 2008
) :

Permission is hereby-granted to:

Name of Facility:  Highway 93 C & D Landfill

Permitice: MRR Pickens, LLC
Addzess: 11743 Trails End Lane
: ' Charlotte, NC 28078
Contact: =~ Mr. Ronald C. Gilkerson L
Phone. {704) 94’7—6652 '

for the operation of a Cl%{ss 2 landfill at 2180 Greenvﬂ]e Highway, leerty, South Carolma, 29657 in
Pickens County located off nghway 93 at Clardy Road approximately 2,000 feet NE of the City of
leerty,'SC

This permit is issued pms;xant to'Sectlor'xs 44-96-10 et seq. (Supp. 2007) and 25A S.C. Code of
Regulations Section 61-107.19. The authority granted hereunder is S'le_)CC‘t to the reqmrements of the
aforementioned laws and regulations and the attached conditions.

ML

Kent M. Coleman, P.G., Director

| Division of Mining and Solid Waste Management
! Bureau of Land & Waste Management

~

Permit No. LF2-00003
Naovember 3, 2008
Pagz1 of 4

4

SOUTH CAROLINADEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTRQOL
9600 Bull Street * Columbia, SC29201 » Phone: (R08)898-3482 » www.scdhecgov. .
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MRR PICKENS, LLC
CLASS 2 LANDFILL
PERMIT No. LF2-00003 \

SPECIAL CONDITIONS

1.

The Permiftee shall adhere to the design specifications and construction plans received
‘November 30, 2007; and last revised August 26, 2008, unless permit conditions state otherwise.

This permit is limited solely to the disposal of items listed in Appendix I of R.61-107.19. All
other wastes, including animal carcasses, are prohibited from disposal in this landfill.

The allowable rate of disposal for this facility is seventy thousand five hundred (70,500) tons
per fiscal year (Iuly 1 to June 30). Information conceming the facility’s previous Fiscal Year’s
waste receipts is due in the form of an annual report to the Department no later than September
1% of each year, as required by R.61-107.19 Part IV. Subpart C.16, to the attention of:

Manager, Solid and Hazardous Waste C‘omplxandce Section
SC DHEC Bureau of Land and Waste Management

2600 Bull Street
Columbia, South Carolina 29201

’

All Appendix-1 acceptable wastes must be covered at least every thirty (30)'fdgys with a

' minimum of six (6) inches of clean soil, except for asbestos-containing material, which must be

covered with a minimum of six (6) inches of clean soil immediately upon placement in the
landfill. :

The total surface area within the pérmitted waste disp65a1 footprint that has not been deemed
closed by the Department is limited to twelve (12) acres.. For an area to be considered closed,

the followmg items shall be completed:

a. * Official certification from a Professional Engineer registered in the State of South
’ Carolina that the area has been closed in accordance with final cover requirements

pursuant to Regulation 61-107.19, Part IV, Subpart F.1.

‘b, The zrea shall be inspected and deemed closed by Department staff.

Permit No.

On or before July 1 of each year, the Permitiee shall submit to the Department’s Solid and
Hazardous Waste Compliance Section certification from a Professional Engineer registered in
the State of South Carolina that the total suiface arca within the permitted waste disposal
footprint that is not deemed ofﬁcxally closed by the Department pursuant ta Special Condition
No. 5 (above) is equal to or less than twelve (12) acres (at the time of the certification). The
certification shall have been completed within the last sixty (60) days of submittal to the
Departinent.  The Department may, where circumstances warrant, require that any
documentation deemed necessary to make such certification be submitted to the Department for

I CVIBW

N

LE2-80003 ' ,

November 3, 2008

Page 2 of 4
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7. On or béfore July 1 of each year, the Permittee shall submit to the Department’s Solid and
Hazardous Waste Compliance Section certification from a Professional Engineer registered in
the State of South Carolina that enough soil is currently available to use for final cover (38,720
yd? of soil for 12 acres with 2* thickness). The certification shall have been completed within
the last 60 days of submittal to the Department. The Department may, where circumstances.
warrant require that any documentation deemed necessary to make such certification be
submitted to the Department for review.

B. GENERA’L PERMIT CONDITIONS

1. I the landfill should become mundated with water, all water shall be removed before
contmmng disposal of waste.

2. Within ninety (90) days of the effective date of this penmt, the Permittee shall submit a
detailed Compliance Plan that describes ‘steps to be taken in order to fully comply with all
regulatory requirements of R.61-107.19 that relate to Class 2 Landfills. This Compliance Plan
shall include, but not limited to, the following: a groundwater monitoring design workplan, a
landfill post-closure care plan, and a landfill post-closure care cost estimate. Upon the
Department’s approval of said Compliance Plan, the Permittee will have six {6) months to
implement the plan and will have a deadline for full comphance with R.61-107.19 of

Novermaber 19, 2009.
C. ENVIRONMENTAL MONITORING PERMIT CONDITIONS
1. SPECIAL ENVIRONMENTAL PERMIT CONDITIONS

Within ninety (90) days of the effective date of this permit, the Permittee shall submit to the
Department for review, a Groundwater Monitoring Design Workplan in accordance with R.61-
107.19, Part IV, Section E (Groundwater Monitoring and Corrective Action). In addition, an
approved groundwater monitoring system moust be installed and operating prior o November
19, 2009, pursuant to R.61-107.19, Part ], Section A.6.c. Upon the Departinent’s approval of

- ‘the Groundwater ‘Monitoring Design Workplan, permlt conditions C.2, C.3 and C.4 wiil
become effective.

2. GROUNDWATER DETECTiON MONITORING SYSTEM

a) The Permitte¢ shall maintain a groundwater detection monitoring system consistent with
the most recently approved Groundwater Sampling and Analysis Plan and as reguired in
R.61-107.19, Part TV, Section E. The groundwater detection monitoring system shalt
consist of monitoring wells as designated in the most recently approved Groundwater
Sampling and Analysis Plan and any other monitoring wells specified by the Department
Modifications to the cumrent groundwater detection monitoring system shall be in

' accordance with the requirements of R.61-107.19, Part IV, Section E.

b) The Permittee shall perform all groundwater sampling activities in accordance with the
most recently approved Groundwater Sampling and Analysis Plan and in accordance
with the requirements of R.61-107.19, Part IV, Section E, along with any subsequent

, modifications deemed necessary by the Depariment to uphold the intent of this permit.
Perrmit No. LF2-00003

Navember 3, 2008
Page3 of 4
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The Penmittee shall evaluate analytical results in accordance with the most recently
approved Groundwater Sampling and Analysis Plan and any subsequent modlﬁcaixons

required by the Department.

c) The Permittee must determine during each sampling event the groundwater elevation in
each well relative fo mean sea level (MSL) to the nearest one-hundredth of a foot. All
elevations should be determined on the same day. The Permittee shall determme the total

depth of each well on an annival basis,

e) Groundwater samples shall be analyzed by a laboratory certified by the State of South
Carohna.

3. ASSESSM'ENT OF GROUNDWATER IMPACT

If the Permittee determines that a groundwater protection standard has potentially been exceeded
for one or more constituents for routine monitoring at any monitoring well at the relevant point of
compliance, then the Permittee shall perform any necessary groundwater assessment actions in
accordance with the requirements of R.61-107.19 Part IV Subpart E.3.

%

4. REPORTING

a)  The Permittee shall submit to the Department the results of the groundwater monitoring
program as specified in the most recently approved Groundwater Samplmg and
Analys1s Plan, in accordance with the followmg sampling schedule:

Sampling Schedule Results Due
November/December January 15 (Semi-Annual)
May/Fune o Tuly 15 (Annual Report)

b) The Permittee shall submit a properly bound annual report signed by a South Carolina
qualified professional summarizing the semi-annual determinations of groundwater flow
rate and direction. ‘In addition, the report shall make a deterimination as to whether the
monitoting well network contitues to meet requirements of permit condition C.2.A. '

c) The groundwater data collected by the implementation of the groundwater monitoring
program as specified by this Permit shall be submitted to the SCDHEC Bureau of Land
and Waste Management, Division of Mining and Solid Waste Management, Solid Waste

= Groundwater Section, and to the Solid Waste Consultant in Region 2 EQC (Greenville).

5. METHANE MONITORING

In accordance with R.61-107.19, Part IV, Subpart C, methane monitoring is not required at the
time of issuance of this permit. However, should the Department determine that metharne is of

_ concern at this Facility, the Facility may be required comply with R.61-107.19, Part IV, Section
C.21.

Permit No. LE2-00003
November 3, 2008
Page 4 of 4
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‘ COUNTY OF PICKENS

www.co.pickens.sc.us

, Planning Commission

BILL CATQ, District 2, Chalrman

WELDON CLARK, District 4, Vice Chalrman

BOB BALLENTINE, District1 .

JO JOHNSTON, District 3 . I
DENNIS REINERT, District § .

BOB YOUNG, District 6 o ’

January 11, 2016

MRR Pickens, LLC Delivery USPS Certified Mail
7413 Six Fork Road #358 . ' 917108 2133 2034 1312 8892

Ra!eigh. NC 27615

Re:  Land Use Approval on Case No: LU15-001 ¢
SCDHEC Class l Landfill

To MRR Pickens LLC, '

We, the Pickens County Flanning Commission (the *‘Commission”), are writing in regard to the above-
referenced tand use permit dated Januaty 12, 2015. The approval of this permit was granted after your
company appeared for a public hearing on your application for a renewal of your February 12, 2007 land
use permit for a proposed C&D (now Class Il) landfil off Highway 93 near Liberty. South Cardlina.

. In your 2007 appearance before the Commission, Mr. Ronald Gilbertson of your company characterized .
the type of waste for this project as “lumber, vinyl siding, concrete and brick,” “grass clippings, ieaves,
limbs,” and “storm debris.” He also indicated that the life'span of the project would be for *20-25 years.”
No mention was made of the disposal of coal combustion residuals (“CCR"), the need for a landfill finer, or
plans to fill up the landfill quickly. Based in part on these representauons by your-company, the Planhing

Commission granted your land use request.

in your 2015 appearance before the Commission, Mr. Dan Mocre of your company indicated that there
were "no changes' from the 2007 request and estimated that the proposed landfill would serve the
citizens of the county for “50 years or more.” ‘No mention was made of the disposal of CCR. When you
were specifically asked by a Commissioner about the need for a liner, Mr. Moore stated that no liner
waotlld-be required. Based on these representations by your company, the Planning Commission granted

your renewed use mquest

We now understand from media neporls that your company plans io dispose of CCR in the proposed
landfill. We have also learned that your filings with SCDHEC include plans for a significantly shorter life
span of the faclity (5 years) and-that-a-linerawould=be=installed=in=order~to=cormply “with-Class il
requiremenis-despite~the factmat—you repeatedly-characterized:this<andfill 8“5 "CIas$ I facility“in-all of

your communications with the Commission. ,

These are mgmﬁcant deviations from the information you provided to us in 2007 and 2015. We consider
these changes 1o be materia) alterations fo the land use approved by the Commission, and constitute
violations of your land use permit. Accordingly, pursuant to the authority granted under the Unified
Development Standards Ordinance ("UDSO") Section 1504(d) and elsewhere, the Commission hereby
suspends your land use permit for this project. You are directed {0 cease and desist any and all activities
at the proposed site until such time as you have presented sufficient information fo the Commission of
your intention lo strictly comply with our 2007 and 2015 land use approval and receive & renewal of your
permit from the Commlssion

Please be advised that Sect:on 1505 of the UDSO provides that any violation of a land use approval Is a
misdemeanor with a punishment of a fine and/or jail time for each act or omission thereof. Also note that
- each and every day of a continuing violation constitutes a separate offense.

222 McDaniel Avenuc, B-10 . Pickens, South Carolina 29671 . Telephone (864) 898-5956 . Fax (864) 898-5795
/S

1l
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MRR Pickens, LLC

January 11, 2016

Page 2'0f2

if you have any questbn§ about this stop work nolification, or about the land use permitting process,
please contact Chyis Brink, Direclor of Community Development at 864 898 5856, or Ken Roper, County

Attomey at 864 878 1577.

Wmlam Cato Chair
Pickens County Planning Commlssion
District 2

Py os
[ altontd- W“f?y
Weldon Clark, Vice-Chair

Pickens County Planning Commlsseon
District 4

Sinoerely.

A'P,ch ]
‘Robert Ballentine ,
y ‘ . Pickens County Planning Commission
: District 1-

e

Plckens County Planning Commlssion

-

Dennis Reinert ‘ /
Pickens County Planning Commission )
District 5 L~ f
Aﬁgﬁ» T
BobYoung
Pickens County Plann!ng Commission
District 6
o
Cc: Pickens County Council
Senator Larry Martin
Reprasentative Davey Hiott
SCDHEC
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AFFIDAVIT OF JOAN FARVER LITTON
Docket No. 16-RFR-15; Office of General Counsel # 22666

PERSONALLY appearedv before me, Joan Farver Litton, who being duly sworn, deposes
and says: N

1.~ I have been employed by the South Carolina Department of Health and
Environmental Control (“DHEC” or “the Department’) since February 4, 1999. |

2. I am currently the Manager for the Mining énd Solid Waste Permitting Section in
the Division of Mining and Solid Waste Management at DHEC. |

3. I am submitting this afﬁda_vit as supplemental information for the Request for
Review Staff Summary Response in the métter of Pickens County’s reéuest for the DHEC Board
to review the dcpartnient’s decision to issué an épprdval of the addition of a liner system to the.
MRR Pickeﬁs Highway 93 Class Two Landfill (“MRR Pickens™), which the Department issued to. |
MRR Pickens on August 10, .2015. . | |

4. 1 herebylafﬁrm that Pickens C'ouﬁ’q did not request to, i)e notified of permit:tingH
decisions related to MRR Pickens, LLC’s Highway 93. Class 2 La_hdﬁll, identified as Pcrmﬁ
Number LF2-00003, prior to the Department’s decisiqy of August 10, 2015, to issue a modification
for the addition of a liner system. v ) -

| 5. A meeting was held at 2600 Buﬁ Street in Room 1425 on December 15, 2015, to

discuss the Department’s decision to issue the approval for the linér system (a minor modification)
with representatives of Pickens County and their solid waste consultant. Those presént on the
County’s behalf wer; Gerald Wilson, Director of Public Works for Pickens County; Ralph

Guarino, Jr., who at the time was the acting Intertm Administrator for Pickens County; and Wesley

Hulsey, PG, President of Pickens County’s solid waste consultihg firm

Affidavit of Joan Farver Litton .
Pickens County, Requestor AN
Docket No. 16-RFR-15; OGC # 22666 - » Page 1 of 2
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Hulsey, McCormick & Wallace. Those in attendance for the Department were Justin Koon,

Permitting Project Manager; Andrea Skinner, Permitting Project Manager; David Oberly II,

Groundwater Projeét Manager; and myself, Joan Farver Litton, Manager'of the Mining and Solid

Waste Permitting Section. During the meeting, the Department confirmed that it had issued the

decision to MRR Pickens for approval of the addition of a liner system as a minor modification to

the MRR Pickens Highway 93 Class 2 Landfill; and, that decision was discussed at length during

the meeting with the representatives of Pickens County. -

I, Joan Farver Litton, hereby certify, unger pbenalty of perjury, that the above-stated facts

are'true and correct to the best of my knowledge.

)

SUBSCRIB%D AND sworn to before
me this { S day of April, 2016.

%Ww/ _@s)
Notaty, Public for South Carolin
My C ission Expires: 0'[&2;”2_,@!8

Affidavit of Joan Farver Litton |
Pickens County, Requestor
Docket No. 16-RFR-15; OGC # 22666

Page 2 of 2
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~ Respondent MRR Pickens
ExhibitD

; .
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' STATE OF SOUTH CAROLINA )  INTHE COURT OF COMMON PLEAS

- COUNTY OF PICKENS )  THIRTEENTH JUDICIAL CIRCUIT

£ MRR Pickens, LLC, Civil Action No.: 2016-CP-39-100

Plaintiff,

AFFIDAVIT OF
: GERALD G, WILSON
County of Pickens and William Cato,

Weldon Clark, Robert Ballentine, Jo
Johnston, Dennis Reinert, and Bob Young, )

individually and in their official capacity as ) ’ -
appointed members of the Pickens County ) o

)
)
)
)
)
)
)
)

)
L Defendants )

Personally appeared before me Gerald G. leson, who havmg beenduly sworn, deposes and

1. ‘That ] am over the age of 18 years and am ééﬁlpetent toissue ﬁs Afﬁ&ﬁt '

2. ThatI am the Public.- Works Director for Pickens County -and‘hgve served in that

' éapacity since 2009. Prior to thatl was the Soiid Wasfe DifectorlRecycling Cootdinator ﬁom 2002 |
“to 2009 and prior to that | was the foreman for the Solid Waste/Recycling Department. I came to |
‘work for Pickens County in February of 1992.

3. Thatthe chkens County Department of Public Works includes solid waste |ssues
with which I am most familiar. 'I have been actively involved with the proposed Highway 93 C&D -
Landfill since early discussions between MRR and Pickens County in aéproximately 2007. Iam

qualified to issue the statements and opinions contained herein.

Page 1 of 4
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" 4, That the only valid Permit for the Highway 93 C&D Landfill is the Permit issued

Novernber 3,2008, Permit No. LF2-00003. The Special Conditions of this Permit provide the following:
2. This permit is limited solely to the disposal of items listed in
Appendix T of R. 61-107.19. All other wastes, including animal
_ carcasses, are prohibited from disposal in this landfill.
(emphasis added).
S. That Appendix I of said ’Regulatiop provides for four categories of waste:
Construction and Deinolition (C&D); Land Cleaﬁng Debris (LCD); Brown Goods (furniture, etc.);
and Animal Carcasses. Thé limiting language stated above — “all other wastes - .. are prohibited
from disposal inthis landfill” - was cruciai to Piékens_County, and was developed after negotiations
" .bctween MRR vand Pickens County. _Furthe;, this limiting language is in accord with the
) Development Agreement betwéen MRR and Picicené Céunty andthe Solia Waste Management Plan
" of Pickens County. | |
. 6.  Thatin December of 2015, after hearing from sources othé_r_than MRR, that MRR had
2 intentions of depositing Coal Combustion Residuals (CCR) into this C&D Landfill, I traveled to
i bHEC and asked q\;ésﬁons. DHEC officials informed me that “minor medifications” had been
| made to the Pérmit, and since they were “minor,” neither DHEC nor MRR had notified Pickens
County of any changes or modifications to the Permit. _
7. That I made a f‘reedom of Information Act (FOIA) r\equést to DHEC for document's :
i)crtaining to these changes and modiﬁcatigns. We have only recently leamed that, without any
notice to my department or to Pickens County, that MRR submitted a variety of documents to DHEC -
in2014 and in 2015, regarding_ proposed changes and modifications, and has apparently obtained a
new Permit, dated August '10, 2015, which has major changes and major modifications to the
original 2008 Permit, including the following:

Page 2 of 4
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(A)  Changesin Pé{ggraph 2: E
(i): Eliminating.the limiting language of “all other wastes ... are
prohibited.” »
(ii) Adding:j\‘-‘. . . and any other waste approved by the Dépgrtmcnt_for
disposal ina Class Two Landfill pursuant to R. 61-107.19, Part IV,
Section C.2.” | o |
(B)  Adding provisions for a liner.
©) Changing prqvisions for final cover.

' (D)  Other changes.

8. That thé major chaﬁggs and major modifications to our 2008 Permit, asreflectedin -

- the new Pgm;it apparently issued in_2015, W¢re never approved by Pickens County.‘ -Further, such =~
changes (particularly regarding the elimination of the limitafions on types of wastes and the addition -
of “other wastes”) are in contraventionof ?ickens County’s intentions andarein direct contradiction”
tothe repre;enmﬁoné MRR made to Pickens County. |

9. That neither MRR nor DHEC provided my debartrr;ent or Pickens County with:
éngineeﬁng mpoftﬁ, documents and cbrrespondence apparently provide(i byMRR to leEC in 20 14
and throughout most of 2015, reg_arding these major changes ana major modifications. Submission

of such documénts ahd information to Pickens County is required by our Dévclopment Agfeement :

| “and our Solid Waste Management Plan Further, Mr. Dan Moore of MRR stated at the January 12,

: '2015 PlMg' Commission Meeting that sﬁch documents must be submitted tb Pickens County

* immediately.
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10. As of the tune of the signing of this- Afﬁdavxt, MRR has never subrmtted such

documents relatmg to its requwted ‘major changes and modifications, nor the 2015 Permit, to my
department or to chkens County. Nor has DHEC formally provided such documents to us; rather,
Aafter the current recent dlsagreements between MRR and Pickens County commenced, I made the

FOIA request to DHEC, and obtained documents. No formal Notice of these changes or

:modxﬁcatlons, nor the 2015 Permit, has been provided by MRR or DHEC or anyonc

’W and sul.)s‘ ibed to before me this
7

AT day of Fe TMOYY 2016, | '/V? _
Do e, G, Qindh, g -
otary Public for So Ca.r?ﬁnD Gerald G. Wilson : : '

-Print Name: \f)i’_ 0. IS )t\{ ‘

sMy Commission Expmcs gl

Page 4 of 4

507/865



/T

Respondent MRR Plckens
- Exhlblt E
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Jason Anders

From: -' Gerald Wilson

Sent: . Tuesday, March 15, 2016 3:29 PM

To: Jason Anders , - ' i
Subject: FW: Question , :

Attachments: - “Highway 93 Landfill Final Permit Mod Alt Liner.pdf ®-

Please Print (

~Gerald ' : :

From: Eleazer, Timothy [mailto:eleazetm@dhec.sc.gov]
Sent: Monday, January 11, 2016 3:39 PM

To: Gerald Wilson; Litton, Joan F.

Cc: Coleman, Kent M.; Koon, Justin; York, Karla A.
Subject: Re: Question '

Mr.. Wflson,
As requested, please fbindl-:latta,ched a copy of the August 10, 20_15 permit approval. .

. Let me know if you should have any questions.

."

Tim Eleazer S =
Mining and Solid Waste Permitting Section L
Bureau of Land and Waste Management
(803) 898-1374

‘From: Gerald Wilson <geraldW@co.pickens.sc.us>
Sent: Monday, January 11, 2016 1:26 PM

To: Litton, Joan F. ‘ ' _
Cc: Coleman, Kent M.; Eleazer, Timothy; Koon, Justin
Subject: RE: Question

Joan

Thanks for the update. | also appreciate the files that were sent over last week. While reviewing the files | could not
find the approval letter referenced in Kent’s original press release in December. Kent stated that the permit was
modified to allow the upgraded liner design on August 10, 2015. Would it be possible to get a copy of the approval
letter? ' .

Sincerely,

Gerald
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- COUNTY OF PICKENS

www.co.pickens.sc.us
Planning Commission
COMMISSION MEMBERS
BILL CATO, District 2, Chairman
WELDON CLARK, District 4, Vice Chairman i Sy :
BOB BALLENTINE, District 1 ' :O}}
JO JOHNSTON, District 3 , : l
DENNIS REINERT, District § : »
BOB YOUNG, District 6 - Z? :
. . »

January 11, 2016

MRR Pickens, LLC _ " Delivery USPS Certified Mail
7413 Six Fork Road #358 91 7108 2133 2934 1312 8892

Raleigh, NC 27615

Re: Land Use Approval on Case No: LU-15-001
SCDHEC Class Il Landfill

To MRR Pickens LLC,

We, the Pickens County Planning Commission (the "Commission”), are writing in regard to the above-
referenced land use permit dated January 12, 2015. The approval of this permit was granted after your
company appeared for a public hearing on your application for a renewa! of your February 12, 2007 land
use permit for a proposed C&D (now Class.Il) fandfill off Highway 93 near Liberty, South Carolina.

In your 2007 appearance before the Commission, Mr. Ronald Gifbertson of your company characterized
the type of waste for this project as “lumber, vinyl siding, concrete and brick,” “grass clippings, leaves,
timbs,” and “storm debris.” He also indicated that the life span of the project would be for °20-25 years.”
No mention was made of the disposal of coal combustion residuals ("*CCR"), the need for a landfill liner, or
plans to fill up the landfill quickly. Based in part on these representations by your company, tfie Planning
Commission granted your Jand use request. . B C o

In your 2015 appearance before the Commission, Mr. Dan Moore of your company indicated that there

* were “no changes™ from the 2007 request, and estimated that the proposed landfill would serve the
citizens of the county for “50 years or more.” No mention was made of the disposat of CCR. When you
were specifically asked by a Commissioner about the need for a liner, Mr. Moore stated that no liner
would be required. Based on these representations by your company, the Planning Commission granted
your renewed use request. ' . '

We now understand from media reports that your company plans to dispase of CCR in the proposed
landfill. We have also learned that your filings with SCDHEC include plans for a significantly shorter life

-span of the facility (5 years) and that a liner would be installed in order to comply with Class Il
requirements despite the fact that you repeatedly characterized this fandfill as a Class Il facility in all of
your communications with the Commission. : ’

These are significant deviations from the information you provided to us in 2007 and 2015. We consider
‘these changes to be material alterations to the land use approved by the Commission, and constitute
violations of your land use permit. Accordingly, pursuant to the authority granted under the Unified
Development Standards Ordinance (*UDSO") Section 1504(d) and elsewhere, the Commission hereby
suspends your land use permit for this project. You are directed to cease and desist any and all activities
at the proposed site until such time as you have presented sufficient information to the Commission of
your intention to sfrictly comply with our 2007 and 2015 land use approval and receive a renewal of your
permit from the Commission. :

Please be advised that Section 1505 of the UDSO provides that any violation of a land use approval is a.
misdemeanor with a punishment of a fine and/or jail time for each act or omission thereof. Also note that
each and every day of a continuing violation constitutes a separate offense.

222 McDanici Avenue, B-10 . Pickens, South Carolina 29671 . Telephonc (864) 898-5956 . Fax (864) 898-5795
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MRR Pickens, LLC K ) '
January 11, 2016 .
Page 2 of 2 :

If you have any questions about this stop work notification, or about the land use permitting process,

please contact Chris Brink, Director of Community Development at 864 898 5956, or Ken Raper, County
Attorney at 864 878 1577.

3
Sincerely,

Pickens County Planning Commission

Cc: Pickens County Council
' Senator Larry Martin
Representative Davey Hiott
SCDHEC

}
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Respondent MRR Plckens
EXhlblt G
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. STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
' )
COUNTY OF PICKENS ) THIRTEENTH JUDICIAL CIRCUIT
MRR Pickens, LLC, ) Civil Action No.: 2016-CP-39-100
)
Plaintiff, ) ‘
) - RESPONSE OF PICKENS COUNTY
Vs, ) TO PLAINTIFF MRR PICKENS, LLC’S
) MOTION FOR AN EMERGENCY
County of Pickens and William Cato, - ) PRELIMINARY INJUNCTION
Weldon Clark, Robert Ballentine, Jo ) ' :
Johnston, Dennis Reinert, and Bob Young, )
.individually and in their official capacity as )
appointed members of the Pickens County )
Planning Commission, : )
' )
Defendants. )
TO:  PLAINTIFF AND ITS ATTORNEYS: A\

v

Pickens County hereby responds to Plaintiff’s Motion for an Emergency. Pmlimiﬁary
Injunction: . / K |

MRR Pickens, LLC (hereinafter “MRR”) isnot entitlé& toanyInj uhction, :neit‘her Emergency

nor Preliminary nor any kind, for the following reasons: \

. ST A / ;

(A)  MRR has made serious material misrepresentationé to Pickens County, igcluding
willful, intentional false statements, to obtain agreements and a Permit for this landfill.

(B) MRRhas mach seri()us mafcrial m'isrcpresentatio\ns‘to this Court in the pursuit of t.h'is
Motion, including willful, intentional and false statements, in an effort to bbtain an'unwa‘rrante.d
Injunction. In particular, the two Affidavits appended to MRR’s Motion (F. Norbert Hector, Jr. And
Scott L. Brown) contain intentiohal material misrepresentations to this Court. |

- '

(C) MRR has not exhausted its Administrative Remedies with Pickens County Planning

i Commission. MRR has the right to appeal the decision in quesfion of the Planning Commission,

Page lof 11° )
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which it has not exercised. Nor can such an appeal process be deemed as futile. The Commission

has questions that MRR thus far has failed to answer, and Pickens County and the Plémning

4
S

Commission believe that an appeal process has legitimate potential to be productive.

(D)  No irreparable harm can be shown. \Plaintiff complains primarily that it may lose
income from operation of its landfill. It has sued Pickens County and the individually named
members of the Planning Commission. Pickens County has assets ar:d income and is not leaving the
state or going out of business. In the extremely unlikely event that MRﬁ sh'ould prevail in this
litigation, its c}lamages bcan be recovered. | _

(E)  MRR has-an adequate remedy at law. It has sucd Pickens County, and in the
extremely unlikely event that it should prevail in this litigation, its damages can be recovered.

(F) MRR is unlikely té) succeed. on the mé;;its of'this litigation. Pickens County agreed

with MRR, through a Host Agreement, a Development Agreement, and revision of its Solid Waste

- Management Plan, for MRR to operate a landfill limitgd io Construction and Dem/olition (C&D)and

Land Clearing Debris (LCD), as reflected in the Peﬁnit issued by DHEC on November 3, 2008.
Pickens Cour_lty is willing to honor all agreéments which reflect the above, and i)er the limitations
on waste explicitly stated-inthe Novehxber 3, 2008 Permit. Unfortunately, MRR has made material
misr;pr_gsentati_ons to Pickens County, which constitute fraud, misrepresent_;ifion and violations of
the Unfair Trade Practices Act, for which Pickens County intends to counterclaim. Furtﬁer, MRR~
has obtained an uﬁlawful Permit from DHEC, dated August 10, 2015, Which was obtained without
any Notice to Pickens County or its affected citizens, and which has never, to date, been foﬁnally

submitted to Pickens County. >
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(G)  Pickens County is appealin‘g.ft‘}ie issuance of the Permit issued August 10, 2015, by
DHEC, as it waé obtained and in violation of Statutes énd Regulations, and without any Nobtice to
‘ Piékens County; nor any' ;)éportunity for public comment and review. Pickens County 'believés that
- it will be successful in the appeal of said Permit. |

(H)  That if MRR is allowed to bring Coal Combustion Residue (CCR) into Pickens
County, the irreparable harm would be to Pickens Countjl ‘and its citizens who reside in areas near
the landfill. It is a violation of Federal and S.C. law to place CCR into a Class Two Landfill. (See
Affidavits of Avner Vengosh, Ph.D., Shelley Robbins and C. Wesley Huls.ey, P.G.? atiached).

| Further, a Class Three Landfill cannot legally be pefrnitte’d at this time in Pickens County (admitted‘
i)y MRR), due to inability to comply with Demoﬁstration of Need requirements. .‘

Pickens. Céuﬁty. responds to MRR’s numbered paragraphs as follows:

1. That all allégatiéns of MRR’s Motion ﬁpt hereafter specifically admitted or qualified
are hereby denied. .

2. Admits so much of paragraph I.as would indicate that MRR obtained a valid Permit
dated November 3, 2008, which limited types of wastes, and prohibited. other wastes, in accord with
MRR’s representations at that time. Denies that MRR lawfully obtained an'y. subsequen.t'Permit for
this 1a_ndﬁll; and Would show that the i’ermit apparently issued August 1 O,. 2015 was obtained
gnlawfully | and in y.i‘olation of Statutes and Regulations, and wés obtairged by fraud and
misreprésentation. Admits that MRR has transferred some property. Denies remainder of said

paragraph. B
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3. Admits that Planning ‘Cj(‘;.mmission issued a l;(md use approval, but would show that
- MRR obtaineél the‘.a‘ppr’oval through material misrepresentations, fraud and unfair and deceitful trade
_ _practices. Denies the remainder of said-'péragraph. i
4. Denies paragraph 3 in that the Permit apparently issued on .August 10, 2015 was -
unlawfully obtained, is illegal, and must be rendered null and void. Thé Permit issued November
3, 2008 specifically prohibits wastes other than those specifically listed in Appéndix 1toR. 61-
107.19.
S. Admits so much of paragraph 4 as would indicate that Pickens County issued a letter
-to MRR dated January. 11, 2016, which referenced MRR’s serious -deviations .from its prior
representations, and MRR’s “material alterations of the land use appfoved by -the Planning
_Cortnnission.” The letter states that “You are directed to cease and desist any and all activities at the
' proposed site until such time as you have presented sﬁﬁiéignt information to the Commission of your -
infention to strictly cdmply with our 2007 and 2015 land use apprbval and receive a renewal of yoﬁr ;':;
Permit from the Commission.” The remainder of pa:égraph 4 is denied, and Pickens County craves |
reference to the l¢tter of January 11, 2016 (see attached, Ex. 13).
. 6. Denies paragraphs5, 6 and 7 of MRR’s Motion.
7. Denies paragraph 8, and would show that MRR’s non engineering firm has repeatedly
reported to DHEC that it intends to change the design of this C&D Landfill to xﬁeet the requirements
' of a Class Three Landfill, which is prohibited in Pickens County, per DHEC and per the Pickens
'Cdunty Solid Waste Management Plan. As stated by MRR’s consulting firm CEC to DHEC:
“During recent meetings between MRR and DHEC, it was confirmed that the

modification of the Class Two Permit to meet the requirements of RegulationR. 61-
107.19 Part V Class Three Landfills would require a minor Permit modification.”

~
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(See CEC’s Work Plan for Site-Specific Hydrogeological Investigation, Aug./Sep_t:,,""'
2014; attached, Ex. 8). 4 '

8. Denies paragraph 9. Acceptance of CCR into a Cla.;,s Two Landfill violates Federal -
Law and SC Law, and a Class Three Landfill is prohibited in Pickens County.

9. Has insufficient information on which to base a decision regarding paragraph 10 and
therefore denies same and demands strict proof thereof., However, Pickens County would show that
CCR waste is prohibited in Pickens County.

 10. Denies paragraph 11 er\mtircly.
11.  Hasinsufficient information on which to base aﬂecision regardiﬁg paragraph 12 and
” 13 "and} therefore denies same and demands strict proof thereof. However, Pickens County would
shc;w t;)at CCR waste is prohibited in Pickens County. '
- 12, Denies paragraph 14 in its entirety.' Any further development of MRR’S unlawful
-efforts to bring CCR into Pi;:kens Cm_mty would‘causc irreparable harm to Pickens County.
13. Deniés para'glfaph 15 and would show that MRR’s attempts to brir;g CCRinto Pickehs
County are contrary to the material representations it has made to Pi;:kens County for years, and
deposit of CCR into a Class Two Landfill would violate Federal and State Law.

14, Denieé paragraph 16 and would‘show that MRR is not entitled to any Injunction. Any
fm_'th_erance of MRRs efforts to deposit CCR into this landfill in Pickens County would cause
irreparable harm to Pickens County and.its affected citi_zené.

15. Regarding paragraph 17, would show that MRR is not entitled to any Injunction.

FURTHER GROUNDS OF PICKENS COUNTY’S OPPOSITION

, TO MRR’S REQUEST FOR INJUNCTION

16. Pickens County reaffirms all of its earlier allegations as fully as if repeated herein.
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17. Coal Cémbustion Residuals (CCR) are extremely toxic and pose serig;;s: health risks
to people and to the environment, and gdversely affect water ‘c;luali«ty and air quality. Also, duetothe
serious risks of handling CCR, disposal into a Class Two Landfill, even with a liner, would be highly
inappropriate. (Ex. 1, Report of Avner Vergosh, Ph.D.) |

18. Deposit of CCR into a Class Two Landfill in South Carolina,'even with a liner, would
violate Federal Law and S.C. Law. (EX. 2, Report of Shelley H. Robbins; Ex. 3, Affidavitof C.
Wesley Hulsey; Ex. 4, Affidavit of Christopher Brink). )

19.  In South Carolina CCR meets the definition of “Special Waste.” Per Federal Law,
S.C. Law, “Special Waste” musf be depositéd into }a Class Three, NOT a Class de Landfill in
‘Pickens County, as no Class Three Landfill can meet the Demonstration of Need chuirements in
Pickens County (MRR concurs). Further, “Special Wasfté” is not éllo_wed in any landfill in Pickens
County, per the Pickég; Coqnty Sol-id'Waste Management Plan. (Ex. 7). (Also see Ex. 2, Report |
of Shelley H. Robbixjs;}Ex. 3, Affidavit of C. Wesley Hulsey, P.G.; Ex. 4, Affidavit of Christopher
Brink; and Ex. 5, Affidavit of Gerald G. Wilson. |

20. Per Reédation 61-107.19, Partl, A. 48.:

a. “Minor modification” means a change that keeps the permit cuﬁent with
routine changes to the facility or its opefations, or an administrative change;
and

b. “Major modification” means a change that substantially alters the facility or
its operations, e.g., tonnage increase above 25%, any volumetric capacity
increase, alternate designs that vary from the design prescribed in this

regulation. !
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When MR&;‘het witﬁ DHEC and arranged for concutrence that MRR’s changes would be “minor
modiﬁcations,’4 this purported characterization was for the purpose o‘f avoiding the requirement for
public review and public cbmment, which are necessary for “major modifications,” perR. 61-107.19,
Part IV. 1. 2 (Ex. 16). However, the changes which MRR proposed from the original 2008 Permit
are tﬁe addition of “alternate liner design” (no liner was referenced in the 2008 Permit); also changes
from Class Two to Class Three (see CEC Reports, Exhibits 8, 9, 10); eliminating the limiting
language of “all ofher wastes . . . are prohibited;” replacing the limiting language by adciing “...and

any other waste approved by the Department for disposal in a Class Two Landfill . . . ;” changing

provisions for final cover, and othei changes. (See 2008 Permit, Ex. 11, and 2015 Permit, Ex. 12).

Per any reasonable interpretation of these Regulations, these changes constitute a “major -

modification,” requiring public comment and public review and Notice to the C_ounty-. No such

Notice or public involvement occurred. The purported Permit issued August | 0,2015is invalid, and

must be réndercd» null and void. (See Ex. 2, liéportbf .'Shelley H. Robbins; Ex. 3, Affidavit of C..

Wesley Hulsey; Ex. 4, Affidavit of Christopher Brink; and Ex. 5, Affidavit of Gerald G. Wilson).

21.  That at no time was Pickens County notified that MRR was seeking these major

changes and major modifications.  To this date, neither DHEC nor MRR has prbvided formal Notice

of the purported August 10, 2015 Permit. To the cdntrary, MRR always represented to Pickens
County that this landfill would accept only C&D and LCD waste. (See Ex. 3, Affidavit of C. Wesley

Hulsey; Ex. 4, Affidavit of Christopher Brink; and Ex. 5, Affidavit of Gerald G. Wilson).

22.  That Pickens County relied on the representations of MRR, in proceeding with

agreements and plans for this landfill, particularly MRR’s repeated represeritations that only C&D

and LCD would be accepted into this landfill. (See Exhibits 3, 4 and 5).
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,23‘ That in particular, the action of the County Planning Commission approving the laﬁd
use immediately following the January 12,2015 Planning Commission was based on, and in reliance
upon, the representation of MRR at said meeting. (See Exhibits 3, 4 and 5).

24.  That it has now come to light that at the January 12, 2015 Planning Commission
meeting, MRR made serious and material misrepresentations. These misrepresentations included
the following: |
(A) No Liner- MRR claiined that it needed no liner for this Iaﬁdﬁll. (See Ex. 6,

~Transcript of Planning Commission meeting of January 12, 2015, p. 14).-

(But see Exhibits 8, 9, and 10, wherein CEC, MRRs consulting firm, was’

_r;egoti#ting with DHEC for changes to include a liner, throughout 2014 and

much of 2015).

(B) '~ No change m land use details or development details from 2007 - MRR
| claiﬁxed that laﬁd use details and developmcrgtixdt;tails “axfe juSt the same as .

 they were when we got the initial approval on the site back in 2007.” (See

Ex. 6, Transcript, p. 6). (But see Exhibits 8,9, and 10, wherein CEC, MRR’s

- consulting firm, was negotiating with DHEC throughout 2014 and much of

2015, io add a liner, and to eliminate the limiting language of the 2008

. Permit, “All other wastes . . . are prohibited,? and to add exéansive language

to allow other wastes DHEC might approve, and other changes).

(C)  Still a C&D Landfill ~exactly the same type of facility that the county is

operating - MRR stated this at the meeting. (Ex. 6, Transcript, p. 8).
Page 8 of 11 v
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(D)  Alsonote that the existing County Lgﬁdﬁll, soon to reach capacity and close,
aécepts only C&D and LCD waste. (But see Exhibits 8, 9, and 10, wherein
CEC and MRR were negotiating with DHEC throughout éOl 4 aﬁd much of
2015, for major and serious changes and additions to this landfill. Also see
Exhibit 11, the 2008 Permit; and Exhibit 12, the purported 2015 Permit).

25. Also, at the January 12, 2015 Planning Commission meeting, MRR state‘d that the

4

Development Agreement between MRR and Pickens County requires MRR to provide Pickens '

County with all documentation with DHEC:

“. .. anything we sﬁbm'it to DHEC has to be submitted fo you at the very same time -

we submit it to DHEC. Anything we get from DHEC has to be submitted to you all

... in_ a matter of a day or so. (Ex. 6, Transcx/'ipt, p.11).
(Butsee AExhibits 8,9 and 10, which are complex enginecring reports by CEC for MRR, all done for
3 the pmpose of ch_énging the design of the landfill, changing the wéstes thaf could be éccepted, and
; ; other material changes. Also see Exhibits 3,4, and 5, where in County ofﬁéials report that n;ne of
these ongoing ef_forts by MRR to make changes were shared with the County, and further, that
-neither MRR nor DHEC provided the new purported Permit of August 10, 2015 to the county.

26.  That the Affidavits attached to MRR’s Motion for Injunction contain material aﬁd
seriéus misrepresentations to this Coﬁft.

In pzirticular:
(A)  Affidavit of F. Norbert Hector, Jr., Managing Member of MRR:

Para. 18: “At the Planning Commission meeting, MRR never stated

that it was not lining the landfill or that it was planning to restrict its
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waste to Consu'uqtisn and Demolition/Lar}d Cléaring Debris
(C&D/LCD) waste.”
(B)  Affidavit of Scott L. Brown, engineering consultant for MRR:

/ Para. 9: “During the public meeting, neither I nor other
representatives of MRR Pickens stated the company was not lining
the landfill.”

Para. 10: “During the publié meeting, -neither 1 nor other
representatives of MRR Pickens stated that the company was
planning to restrict its waste in the Class Two Landﬁll to"

>

Construction and Démolition/Land ‘Clearing (C&D/LCD) waste or
County generated waste.” ’
But see Ex. 6, Transcript of Plaﬁning Commission meeting of January
12, 2015: Page 14 MRR confirms no liner. “
Page 6: MRR confirms no changes from 2007 (which limited the
waste to C&D/LCD).
Page 8: MRR confirms that this remains a C&D Landfill, “the same
type of facility that the County is operating.” tThe County’s landfill
only accepts C&D/LCD). |
The above misreprésentgtions of MRR officials to this Court are blatant, willful and material, as

t

were the misrepresentations to Pickens county.
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CONCLUSION |

Pickens Coupty craves reference particulaﬂy to Exhibits 1,2, 3,4,and 5; beix‘lg-the Reports
of Experts and knowledgeable persons, and Affidavits of County officials involved in this matter.
Pickens Couniy also craves reference to Ex. 6, the 'Tran.scn'pt of the County Planning Commission
meeting, which shows material misrepresentations méde to this Court.

| MRR is entitled to no Injunction. It has acted /with deceit and with ma;erial -

misrepresentations. It has conspired with DHEC to issué reports and obtain a new purported Permit,
through violation of Regulations. It has hidden its activity from Pickens County, the local
govémment ﬁth whom it has a Host Agreement and Development Agréemént, in violation of said
Ag/reemgnts and m \{iolation of the Pickens County Solid Waste Management Plan.

MRR'’s Motion must be denied.

‘ Respectfully submiu‘ed

Febmaryl7,2016 | /%//7 [)y ‘//2/’

Gary W. ‘Poliakoff
Spartanburg, SC ) atty@gpoliakoff.com
: ‘ POLIAKOFF & ASSOCIATES, P.A/-
215 Magnolia Street
Post Office Box 1571
Spartanburg, South Carolina 29304
(864) 582-5472

ATTORNEY FOR PICKENS COUNTY
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10.
1L
12.
13.
14.
15.
16.

EXHIBITS

Affidavit of Avner Vengosh, Ph.D., with Report and C.V.

Affidavit of Shelley H. Robbins, with Report -

Affidavit of C. Wesley Hulsey, with C.V.

Affidavit of Christopher Brink

Affidavit of Gerald G. Wilson

Transcript of Planning Commission Meeting of January 12, 2015

Solid Waste Management Plan, January 2013, excerpts

“Work Plan for Site-Specific Hydrogeologic Investigationl,” by CEC for MRR, to DHEC
- Aug./Sept. 2014, excerpts - . | ' |

) “Site-Specific Hydrogeologic Investigation Report,” by CEC for MRR, to DHEC - Dec.

15, 2014, excerpts _

“Minor Permit Modification,” by CEC for MRR, to DHEC, March/Aug. 2015, excerpts
Permit - November 3,2008 |

Permit - August 10, 2015 (inyalid)

Letter of County Planning Commission of January 11,2016 .

Letter from CEC to DHEC, August 5, 2015
Appendix I to R. 61-107.19
R. 61-107.19 Part I, 48. and 1. (major/minor modifications)

s
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ExXniBIrD

.‘ Garherlne B. Helgel, Dlt:t:ot
I’rommuq and protecting the bealt of the public and the envivnment

OFFICE OF ENVIRONMENTAL QUALITY CONTROL
- BUREAU OF LAND AND WASTE MANAGEMENT i
CLASS 2 LANDFILL :
PERMIT No. LF2-00003

" Date of Issuance: November 3, 2008
11

Date of -
Modification: Agggt 10, 2015

Permission is hereby granted to:

Neme of Fecility: ~ Highway 93 Class 2 Laudfill

Pemmittee: MRR Pid_;lem
Address: ‘ 2 Fary Pi it 1

. Raleigh, NC 27609
Supervisor: " Mz, Christopher T, Roof
Phone: {919) 436-3570

for the opecation of a Class 2 landfill at 2180 Greenville nghway, in Pickens County lacated off
Highway 93 near the City of Liberty, SC 29657.

This permlt is issued pursuant to Sections 44-96-10 et seq., and 25A.8.C. Code Regulatton
61-107.19. The authority granted hereunder is subject to the wquxrcmcnts of the aforementioned

laws and regulations and the attached conditions.

(L

Kent M, Coleman, Director

Division of Mining and Solid Waste Managemeat
Bureau of Land & Waste Management

Perniit No. LF2-00003
August 10, 2015
Page lof 4
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MRR PICKENS, LLC
CLASS 2 LANDFILL
- PERMIT No. LF2-00003
3

SPECIAL CONDITIONS

The Permittee shall adhere to the approvéd design specifications, and construction plans
received November 30, 2007; revised August 26, 2008, and last revised August S, 2015,

unless penmnit conditions state otherwise.

This permit is limited to the disposal of the items listed in Appendix { of R.61-1 07. 19 and
any other waste approved by the Department for disposal in a Class Two Landfill
pursuant fo R.61-107.19, Part IV, Section C2.

The allowable rate of disposal for this facility is seventy thousand five hundred (70,500)
tonspor fiscal year (July 1 to Jun30). Information concerning the facility’s previous
Fiscal Yearswastereoetptsisduconﬁxefonnofanannualmgaorttothe!)cpamnmtno
later than Septeniber l of each year, s xeqmmd by R.61-107.19 Past IV. Subpart C 16,

totbcaumuonoﬁ

Manager, Solid snd Hazardous Waste Compliance Section
SCDKEC Bureau of Land and Waste Mamgement o
Colunbh, South Cnmlina 29201

All ‘Appmdtx-l -acceptable wastes must be oovetod at least once every thirty (30) days
with a minimum of six (6) inches of clean soil, except for asbestos-containing material,
which must be covered with a minimum of six (6) inches of clean soil immediately upon
placement in the landfill.

The total surface area within thc permitted wastc disposal footprint that has not been
deemed closed by the Department is limited to five (5) acres. For an arca to be
considered closed, the following items shall be completed:

a. - Official certification from a Professional Enginecr registered in the State of South
Carolina that the area has been closed in accordance with final cover requirements

pursuant to Regulation 61-107.19, Pari IV, Subpart F.1.
b. The area shall be inspected and deemed closed by Department staff.

On or before July 1 of each year, the Permittee shall submit to the Department’s Solid
and Hazardous Waste Compliance Section certification from a Professional Engineer
registered in the State of South Carolina that the total surface area within the permitted
waste disposal footprint that is not deemed officially closed by the Department pursuant
to Special Condition No. S (above) is equal to or less than five (5):acres (at the time of
the certification). The certification shall be completed within sixty (60) days of submittal
to the Department. The Depattment may, where circumstances warrant, require that any
documentation deemed necessary to make such centification be submitted to the

Department for review,

Anaust 10. 2018

\
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7. On or before July 1 of each year, the Permittee shall submit to the Department’s Solid
and Hazardous Waste Compliance Section certification from a Professional Engineer.
registered in the State of South Carolina that enotugh soll is currently available to use for
final cover (16,133 yd® of soil for § acres with 2° tiickness). ‘The cartification shall have
been completed within the last sixty (60) days of submittal to the Departmeat. The

- Department may, whese circumstances warrant, require that any documentation deemed
necessary to make such certification be submitted to the Department for review.

8.  Sixty (60) days prior to starting construction of the Class Two landfill, the Permittec shall
notify the Department of their selection between Option 1 (traditional Class Two landfill .
design), or Option 2 (ulternate liner design). If the financial assurance mechanism needs
to be increased, this shall be done prior to the acceptance of waste into the landfill.

B. GENERAL PERMIT CONDITIONS

1. - X the landfill should become inundated with water, all water shall be removed before
continuing disposal of waste.

C. MONWAL MONITORING PERMIT CONDATIONS
1. GROUNDWATER DETECTION MONITORING SYSTEM.

8) The Permittee shall maintain a groundwater detection monitoring system consistent
with the most recently upproved Groundwater Sampling and Analysxs Plan and s
required in R.61-107.19, Pat IV, Section B. The gxoundwater detection monitoring
system shall coosist of monitoring wells as designated in. the most receatly
approved Groundwater Sampling and Analysis Plan and any other monitoring wells

" specified by the Department, Modifications to the cunent groundwater detection
monitoring system shall be in accordance with the requirements of R.61-107.19,
Pact IV, Section E. ' j

b) The Permittee shall perform all groundwater sampling activities in accordance with

the most recently approved Groundwater Sampling and Analysis Plan and in

~ accordance with the requirements of R.61-107.19, Part IV, Section E, along with

any subsequent modifications deemed necessary by the Department to uphold the

intent of this permit. The Permittce shall evaluate analytical results in accordance

with the most recently approved Groundwater Sampling and Analysis Plen and any
subsequent modifications required by the Department. - =

<) The Permittee must determine during each sampling event the groundwater
clevation in each well relative to mean sea level (MSL) to the nearest one-
hundredth of a foot. -All elevations should be determined on the same day. The
Permittee shall deteninine the total depth of each well on en ennual basis.

d) Groundwater samples shall be Ianalyzed by a laboratory certified by the State of
South Carolina,

Pemiit No. LF2-00003
Ausonud 10 2018
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2. ASSESSMENT OF GROUNDWATER IMPACT

If the Permittee determines that 2 groundwater protection standard has potentially been
exceeded for one or more constituents for routine at any monitoring well at the relevant
point of compliance, then the Permittee shall perform any necessary groundwater
assessment actions in accordance with the requirements of R.61-107.19 Subpart B.3.

3. REPORTING

a)  The permittce shall submit to the Départment the result of tho groundwater
monitoring program as specified in the most recently approved Groundwater
Sampling and Analysis Plan, in accordance with the following schedule;

Sampling Schedule Results Due
November/December January 15 (Semi-Annual)
May/June July 15 (annual Reporf)

b) The Permittee shall submit a propecly bound emmual réport signed by-a South
" Carolina qualified professional suminarizing the semi-annusl determinations of
groundwater flow rate and direction. In addition, the report shall make a
-detérmination as to whether the monitoring well - notwork continues to meet
‘requirements af permit condition C.1.a. .

¢) . The groundwater data -collected by :the imgplementation of the groundwater
monitaring program as specified by this Permit shall be submitied to the
SCDHEC Burcau of Land and Waste Mansgement, Division of Mining and Solid
Waste Mmagcmcm, Solid Waste Ground water Section, and to the Solid Waste

Coasultant in Upstate Region BEHS Greeaville.
4. METHANE MONITORING

In accordance with R.61-107.19, Past IV, Subpart C, methane monitoring is not required
at the time of issuance of this permit. However, should the Depariment determine that

methane is of concer at this Facility; the Facility may be required to comply with R.61-
107.19, Part IV, Section C.21. : Y

Pesmlt No. LF2-0000)
Awend 10} 2018
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_ ‘Respondent MRR Pickens
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ROARD: E BOARD
Allen Amiler - R Kenyon Wells
Chairman =

Y Charles M. Joye 11, PE.

Mark S. Loz

Vice Chairman

L Clsrence Bants, 1.

1 PROSPER Lo
sy Juhn O Hotto, St. MD
~arl E. Heigel. Direct : .
icherine cigel. Ditector Willin Lee Hewid, 111

Ann R. Kirol, DDY

Secretary ,
Poonoting oid proteciing the headil of r/u pachiic audd the enivessient

South Carolum Bourd of Health and Environmental Control
2600 Bull Sureer, Cohunbia, South Caroling 29201 - Telephone: (803} 898-3309 - Facsimile. (803) 898- 3393 lisa longshoretadhec.sc.gov

ACKNOWLEDGMENT OF REQUEST FOR FINAL REVIEW ~.

TO: Pickens County, Requestor -
Gary W. Poliakoff, Attorney for Requestor

MRR Pickens, LLC, Applicant
Etta R. Williams Linen, Attorney for Department
FROM: Lisa Lucas Longshore, Clerk

RE: Docket No. 16-RFR-15, Hwy 93 C&D Class 2 Landfill - Modification of Permit
No. LF2’~00003

DATE: ' April6, 2016

A Request for Final Review of the above-referenced decision was filed on March 28, 2016. A copy
of the request is attached. The Board of Health and Envxronmental Contro] will notify you by mail as
to whether it will conduct a final review conference in this matter.

The Board has 60 days from the date of receipt of a Request for Final Review to conduct a final
review conference. If a final review conference is scheduled, all parties wxll be given at least 10
calendar days® written notice of the conference. :

Procedures for final review conferences and requesting further review are provided in S.C. Code
Section 44-1-60. Additional information on procedures will'be provided to you after the Board
decides whether to conduct a final review conference in this matter.

The above information is proy l([< d s a courtesy: parties are rosponsible for complving with all applicable legal
requirements.
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BOARD: BOARD:
Allen Ansles ‘R Kenyon Wells
Chairn

hainman Charles M. Jove L1, PE
Mark 5. Lutz {.. Clarence Baus, Ju.

Vice Chairman

L Johin O, Huo, Se, MD
A"" B. Kirol. DDS Catherine E. Heigel. Director - . )
Secretary ) . = : ) William Lee Hewite, (1)
. 4 ) Fromicasi aind frueteciing the heulels af ihie /w///l} wuied e cneiroving it
South Caraling Board of Health and Environmental Control )
2600 Bull Street, Columbia, South Carolina 29201 Telephone: (803) 898-3309 - Fucsimile: (803) 8965-3393 - lisu. longshoretwdhec.sc.gov

CERTIFICATE OF SERVICE S

I, Lisa Lucas Longshore, Clerk, S.C. Board of Health and Environmental Control, with the South
Carolina Department of Health and Environmental Control, hereby certify that I have this 6" day
of April 2016 served the foregoing Acknowledgement of Request For Final Review and Notice of
Procedures — Docket Nos. 16-RFR-15 upon all parties and/or counsel of record by placing a copy .
of same in an envelope and depositing it in the U.S. Mail, with sufficient postage as indicated

below:

U.S. Mail

Gary W. Poliakoff, Esq.
Poliakoff & Associates
Post Office Box 1571
Spartanburg, SC 29304

MRR Pickens, LLC ,
5842 Fairington Place, Suite | ' - : -
Raleigh, NC 27609 ’
Via Interagency Mail Delivery

Etta R. Williams Linen, Esquire ' -

SCDHEC - Office of General Counsel '

2600 Bull Street \

Columbia, SC 29201

Lisa Lucas Longshore, Clerk

April 6. 2016
Columbia. South Caralina
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BEFORE THE
SOUTH CAROLINA BGARD OF HEALTH AND ENVIRONMENTAL CONTROL

In Re: REQUEST FOR
FINAL REVIEW
Staff Decision to Grant (BOARD REVIEW) | £
Permit Madification dated : R
August 10, 2015 > o
R T
. M o (<Y
Facility: Highway 93 C&D Landfill T e &
Permittee:  MRR Pickens, LLC SR 3
Class 2 Landfill ' {
" Permit No. LF2-00003
' le- Q- (S

Pickens County, an “affected person” pursuant to S.C. Code Section 44-1-60(E), hereby
reduests Final Review by the South Carolina Board of Health and Environmental Control, of the
Staff Decision to grant a Permit Modification dated August 10, 201 5.

=N

1. Staff Decision at Issue:

Permit Modification to Permit No. LF2-00003, dated August 10,2015, by Division of Min@ng
~

and Solid Waste Management, Bureau of Land & Waste Management.

-~

Attached hereto:

~+ Copy of the August 10, 2015 Permit Modification (issued contrary to law and

.which must be voided).

+ Copy of the Permit issued November 3, 2008 (which is valid and remains valid as

issued November 3, 2008).

2. Timeliness of this Request for Review:

14

(A)  Pickens County is an “affected person,” per S.C. Code Section 44-1-60(E), in that | |
Pickens County is the duly qualified and approved Host Local Government in regard to Permit No.

LF-2-00003, and based upon its Host Agreement and Development Agreement with the Permittee,

-
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and based upon the Pickens County Solid Waste Management Plan, revised‘ 1p 2013. The
Department of Health and Environmental Control is fully aware of Pickens Cobunty’s status as Host
Local Government, and is fully aware of and in possession of the Host Agreement and Development
Agreement in question.

(B)  Pickens County requests this Review on behalfof (1) Pickens Coun&, a governmental
entity duly existing and authorized to goverﬁ; and (2) on behalf of the affected public, particulaﬂy'
those members of the public who reside in Pickens County, and those members of the .;Jublic who
reside within one mile of the Landfill in quesfion in Pickens County and who will be immediz;tely
affected adversely by dust énd ash,. gropndwater contamination, air pollution, decrease in property
values, and. other resulting pro&ems an_d damages, should the purported Permit Modification of
Augu51 10, 2015 be allowed to stand.

(©) _ DCASpitC its status as an “affected person,” Pickens County has never, to this datg:,
received formal Notic.c':of the purported Permit Modification dated August 10, 2015, nor ﬁa§ the
Department ever mailed the staff decision in question, or the Permit Modification dated Augus‘t- 10,
2015, to Pickens County. Pickens County only learned of such staff decision and purported Permit
Modiﬁcatiou recently, after controversies between Pickens County and the Permittee arose. -

As no formal Notice to Pickens County ever occurred, nor any mailing of the staff
~ decision or Permit Modification of August 10,2015 by the Department to Pickens County, this
Request for Final Review is timely. | ;

To date, Pickens County has never received formal Notice or mailing of the decision in

question.

534/865




(D)  Ilegality of the Failure to Notify Pickens County

(1)

)

The Permit, validly issued on November 3, 2008, was for a C&D Landfill, ‘
and which contained the following special condition:
This permit is limited solely to the disposal of items listed in

Appendix T of R. 61-107.19. All other wastes, including
animal carcasses, are prohibited from disposal in this landfill.

The above Permit issued November 3, 2008, with the above Special

Condition, is in accord with the Pickens County Solid Waste Management

Plan, and is in accord with the agreements and. representations between
Pickens County and the Permittee.
The purported Permit Modification dated August 10, 2015 made major
modifications to the original Pem-lit, which substantially alter and change the
facility and its operations, inciuding but not li'nﬁted to:
(a) An alternate design that varies from the design prescribed in
the relevant Class 2 Regulations R. 61-107.19, Parts I_and
V).
(b) An alternate design that includes the addit@bn ofaliner, wh_i=ch
was not previously permitted (and not appro?ed by Pickens'
County).
(c) The addition of Class 3 design featgres to the Class 2 Landfill
Permit (done for the purposes of adding wastes which were

not previously approved by Pickens County, and which in fact

'
(V53
4
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(d)

(e)

0

would violate the Pickens County Solid Waste Management
Plan).

The addition of Class 3. operational features to a Class 2
Landfill Permit (also done for the purpose of adding wastes
which were not previous]y approved by Pickens County, and
which'ifl fact would violate the Pickens County Solid Waste
Management Plan).

The alternate designs of the purported Permit Modification of

August 10, 2015, as well as the changes that substantially

_ alter the facility and its operations, constitute a “Major
‘Modification,” per R.61-107.19, Part I, B. 48.

Despite  the alternate designs and the changes that

substantially alter the facility and its. operations, the

Department characterized these changes as a “minor

modification.” Such characterization was in violation of R.
61-107.19, Part I B. 48, and the result was td deprive
Pickens! .County and the public ‘o.f any Notice, any
involvement in ‘the application and in th; permitting

modification process, and of the right to comment and review.

PerR. 61-107.19, a “major modification” of a Permit requires

Notice to “affected persons” (here, Pickens County), and 1o

the public, and requires opportunity for public review and
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(h)

()

comment. The failure to provide Notice to Pickens County
and to the public was a further violation of relevant
regulations.
That, according to MRR’s engineering consultants:
During recent meetings between MRR and
DHEC, it was confirmed that a modification
of the Class Two Landfill Permit to meet the
requirements of R. 61-107.19 Part V. Class

Three Landfills would require a minor permit
modification.

(“Site-Speciﬁc' Hydrogeologic  Investigation _Report,”

prepared by MRR Pickens, LLC, by Civil & Environmental

l Cg)nsultants, Inc., d. 12-15-14, received by S.C. DHEC

December 16, 2614).

Note: The above-referenced report, and several subsequent
reports by MRR’ consu!iant, were submitted to S.C. DI—IEC'
in 2014 and 2015, without any Notice; whatsoever to Picken;
County or to the public. Only recentiy, since controversies
between Pickens County and MRR have arisen, has Pickens
County tearned of such reports.

That‘the Department and MRR apparentlj' had meetings and
discussions, regar\ding the changing of this Class Two Permit

to meet blass Three Permit features, wherein DHEC and

MRR agreed to call these changes a “minor modification”
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W)

despite the FL&%af and unequivocal true quaiiﬁcatidn as a
“major mgdiﬁcation.”

(j)n That the ap;;érent purpose of MRR and the Department
meeting, conducting discussions, and “conﬁrming” fhat this
would be a “minor modification,” was to 'avoid Notice to
Pickens County and to the public.

k) The above actions of tﬁe Department and of the Permittee

~ were in violation of relevant Statutes and Regulations, as
referenced above.

E 4)) That,I due to the failure of Notice and mailing, as required by

relevant Statu‘;es and Regulétions, Pickens County’s Request

for Review is timely.

Grounds for Rescinding the Staff Decision (Permit Modification of fguszust 10, 2015);
(A)  The Pickens County Solid Waste Management Plan, revised 2013, prohibits:

(i)  Class Ihree Landfills lin Pickens County. :(A purpose purported Permit
Modification was to add Class Three design features to a permitted Class
Two Landﬁil)‘ | |
(i) “Special Wastes” are prohibited. (Coal Ash, a/k/a Coal. Co‘mbustion

'» Reéiduals (CCR), require special handling, due to propensity to create dust,
and due to propensity to contain tc;‘xic substances,- and propensity to

contaminate - groundwater and surface water, and therefore qualifies as

“Special Wastes,” per S.C. Code Section 44-96-390, and per the deﬁni.tiqn

.
\
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N

of “Special Waste_’; l{f:ontained in the Pickens County Solid Waste
Management Plan). O

(B)  The Department has already determined, per the Demonstration of Need I){egulations, :
that no “Need” (as defined by the DON Regulations) exists for a Class Three Landfill in Pickens
County. The efforts by the Department and MRR t;) add Class Three design and operational features )
to a permitted Class Two Landfill constitute an attempt to circurnvent, and/or to render null aﬁd void,
the DON Regulations.

(C)  That Pickens County had determinéd to entef into agreements with the Permittee
MRR, »includ’in;g a Host Agreement and other agreements, for the Permittee to operate a Landfill
solely to receive Construction and Demolition (C&D) and Land Clearing Debris (LCD)wastes. The
changes and modifications to the \'2008 Permit viéléte and contravene the agreements between
Pickens County and MRR, and are in c‘ontravention of MR.R"S continued representations to Pickens
County, to the public, and to the Planning Commission.

( D) That representatives of MRR not only intentionally concealed from Pickens County
and from the public its intentions and efforts to make substantial and major alterations to the agreed-
upon Permit issued in 2008, but also made willful misreprésentations to Pickens County and to the
Pick§ns County Planning Commission, regarding the nature of the landfill facility and its operations.
The Department must not be a party to such misrepresentations, nor shoﬁld it condone, allow, ratify
or approve such misrepresentations and/or such behavior.  (Proof of suéh continuiné
misrepresentations by MRR will'b¢ submitted to the Board).

| (E) The Land Use Approval issued by the Pickens tounry Planning: Commission on or

about January 12,2015, was issued in reliance upon the material misrepresentations by MRR, which

7.
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)

the Commission discovered in early 2016 to have been false. The Pickens County Planning

N

Commission, in January of 2016, once it learned of the material misrepresentations By MRR,
rescinded the land use approval issued January 12, ZOjS. NOTE: Pickens County has clarified
repeatedly, and continues to erhphasize, that it remainsin full.aéreement for the Permittee to operate
a C&D/LCD Landfill, in accord with the conditiéns of the Permit issued November 3, 2008.
Further: the Pickens County Plénnin_g Cémmission directed the Permittee to come back Before it,

to answer questions and provide further information, which the Permittee has failed and refused to

do. Further, the Permittee failed and refuses to exhaust available administrative remedies with the

Planning Commission.

(F) -~ That neithér Pickens County nor the Pickens County Planning Corﬁmission has issued
. a Letter of Consistency reg;arding the purported Permit.Modi'ﬁcation issued August 10,2015. Both
Pickens County and the‘ Planning Commission were kept in secrecy of the application for

modification. the reports leading up to the modification, and the issuance of the modification itself.

\

(G)  The purported Permit Modification‘issued August 10, 2015 was issued in violation -

of the 1999 State Solid Waste Management Plan, .and operation of this Landfill pursuant to said
pﬁrpoﬂed Modification would violate the 1999 State Solid Waste Management Plan.

(H) | The allowance ofCoal Ash, orCCR, into thié Landfill would violate recently enacted
Act 138 of 2016, signed into law March 2, 2016, prohibiting disposal of Coal Ash into Class Two
Landfills such as the Landfill in question, in South Carolina. o | |

(D The allowance of Coal Ash, or CCR, into this Landfill would violate regulations and

guidelines of the United States Environmental Protection Agency.
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N That the issuance of the purported Modification of August 10, 2_()1—5 is in

contravention of the needs and desires of Pickens County and its citizens and of the public.

4, Significant Issues and Factors: ‘

All of the above-stated Grounds are re-emphasized. The Department has acted in violation
of relevant Statutes and Regulations by willﬁﬁly mischaracterizing a “major modification” as a
“minor.” l}The purpose of the meetings and discussions between DHEC and MRR, and the agreement
to mischaracterize t;\e modification, was no mere issue of unimpértant semant'ics. The purpose of
such mischaracterization was té deprive Pickens County and the public of Notice, and to prevent any
» input and any public comment and review. Further, as stated hereinabove, Pickens Cqunty has
'substa"ntive\ breaso_ns to opposé this purported Modification, including the violations of its Sblid Waste'
Management Plan, and the violations of its agreements with the Permittee, among other substantive
reasons and issues. | | |
The Department must rzlot participate in such violations of Statutes and Regulation‘s, and must
 not participate in efforts to deprive Counties, Host Local Governments, “éffected persons,” apd/or
the public, Qf legitimate Nofice, opportunity for input, and opportunity for publi'c comment and
review.

5. Relief Requested:

(A)  Pickens County requests that the purported Permit Modification issued August 10,

2015 be rescinded and be declared null and void. It is apprbpriate for the original Permit, issued

t

November 3, 2008, with the Conditions issued therein at that time, to remain in full force and effect.

-9-
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(B) Shg“g-l‘d the Board for any reason deny this Request for Review, Pickens County

requests that the Department issue a Notice to All Host Local Governments and to All County

Governments as follows:
‘That should any Host Local Government or County Government consider entering into a

- Host lécal Government Agreement or similar Agreement with a Landfill owner or operator, that th?

Host Local Government and/or County Government muslt be aware:

(i) That the Department may, and will, make major modifications to a Landfill |
Permit, without any Notice to the Host Local Government and/or County
Government and/or the public, and without any opportunity to be heard, or
to provide input, or to have comment or review. l

(ﬁ ) - That the Departmeﬁ may, and will, C(;nduct meetings aﬁd engage -in’
discussiops with Permittees, regarding fﬁajo_r modifications to Permits,
without any 'Not-ice to the Host Local Government’and/or County
Government a_nd/or( the public, and Without any opponunity to be ﬁe’ard,. or
to provide ihput,_ orto have comment or review.

N , - ' .

(iii)  That the Department may, and will, characterize a “major mod.iﬁcation’.’_as
‘/‘m.inor,” in violation of the Regulatiéns defining su‘ch, and that iﬁ defénée of
such violation; the Department may, and will, élaim that the Department has
the right to make permit determinations (eQen when the actions are
unequivocably iﬁ violation‘ of Statutes and Regulations), and that all parties

must give great deference to Department determinations (even those in .

violation of Statutes and Regulations).

~10-
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(iv) That the Department may, ‘and will, meet with and diécuss with Permit
Applicants and Permittees, ways and methods of deprivirig Host Local
Governments, Counties and the public, of Notice and opportunity to bg heard,
in situations in which such Notice and opportunity are appropriate and

legitimate.

Note:  The above is presented as emphasis of the inappropriateness of the issuance of the purported

. 7 Permit Modification, and of the inappropriateness of any approval of such Permit Modification by

this Board.

5.

6.

Enclosed Herewith:

Check for filing fee in the amount.of $100.00
. Copy of the Permit Modification issued August 10, 2015, which is the subject of this

Request for Review.

"« Copy of the Permit issued November 3, 2008, which is valid and should be

recognized as remaining in full force and effect.

Pickens County réquests a formal Conference and/or formal Hearing, with opportunity to

| ~

present evidence and to make arguments.

7.

Addresses: - !
Atrorneys for Pickens County:

Gary W. Poliakoff ¢
atty(@gpoliakoff.com

Raymond P. Mullman

POLIAKOFF & ASSOCIATES, P.A.

P.O. Box 1571
Spartanburg, SC 29304

(864) 582-5472 (864) 582-7280 fax
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Kenneth S. Roper, Esq. e e
ken@roperlawfirm.com +
ROPER LAW FIRM, LLC

P.O. Box 246 ,

chkens SC 29671 .

(864) 878-1577 (864) 878-1336 fax

Tom Hendricks

~ Interim Administrator
Pickens County
222 McDaniel Ave., Ste. B-2
Pickens, SC 29671

March 23, 2016 /f% b /W

Gary\W Poliakoff
Attorney for Pickens County
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PROMOTF. PROTYF.CT PROSPFR

Cadrerine E. Heigel, Direcror .
Promoting and protecting the bealth of the prbdic and the environneens
.

OFFICE OF ENVIRONMENTAL QUALITY CONTROL
BUREAU OF LAND AND WASTE MANAGEMENT
CLASS 2 LANDFILL
PERMIT No. LF2-00003

Date of Issuance: November 3. 2008

Date of ‘
Modification: © August 10,2015

Permission is hereby granted to:

Name of Facility:  Highway 93 Class 2 Landfill

Permittee: - - MRR Pickens, LLC ,

Address: ™ 5842 Faringdon Place, Suite 1
: -Raleigh, NC 27609

Supervisor: Mr. Christopher T. Roof

Phone: {919)436-3570 : - N

- for the operation of a Class 2 landfill at 2180 Greenville Highway, in Pickens County located off
Highway 93 near the (;ity of Liberty, SC 29657.

This permit is issued pursuant to Sections 44-96-10 et seq., and 25A S.C. Code Regulation
61-107.19. The authority granted hereunder is subject to the requirements of the aforemeritioned
laws and regulations and the attached conditions. ' s

o

| 2 ;"“/ /A ¥ ‘
| bk Ml

" Kent M. Coléman, Director

Division of Mining and Solid Waste Management
Bureau of Land & Waste Management

/

Permit No. 1.F2-00003
August 10,2015
Page lof 4

~

SOUTH CAROILINA f)l‘l PARTMENTOFHEALTHANDENVIRONMENTAL CONTROL
2600 Bull Street © Colinmbia, SC 20201 « Phone: {803) 898-3422 » www sedhes oan
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MRR PICKENS, LLC
CLASS 2 LANDFILL
PERMIT No. LF2-00003

A. SPECIAL CONDITIONS

1. The Permittee shall adhere to the approved design specifications, and construction plans
received November 30, 2007; revised August 26, 2008, and last revised August 5, 2015,
unless permit conditions state otherwise.

2. This permit is limited to the disposal of the items listed in Appendix I of R.61-107.19 and
any other waste approved by the Department for disposal in a Class Two Landfill

pursuant to R.61-107.19, Part IV, Section C.2.

3. The allowable rate of disposal for this facility is seventy thousand five hundred (70,500)
' tons per fiscal year (July 1 to Jun30). Information concerning the facility’s previous
Fiscal Year’s waste receipts is due on the form of an annual report to the Department no
later than September 1* of each year, as required by R.61-107.19 Part IV. Subpart C.16,

to the attention.of:-

. Manager, Sofid and Hazardous Waste Compliance Section

. SC.DHEC Bureau of Land and Waste Management ‘
2690 Bull Street: & L '
Columbia, South Carolina 29201 -

All Appendix-I acceptable wastes must -be covered at least once every thirty (30) days
with a-minimum of six (6) inches of clean soil, except for asbestos-containing material,
which must be covered with a-minimum of six (6) inches of clean soil immediately upon
" placement in the landfill.

>

5. The total surface area within the permitted waste disposal footprint that has not been
" deemed -closed by the Department is limited to five (5) acres. For an area to be
considered closed; the following items shall be completed: ‘

a. - Official certification from a Professional Engineer registered in the State of South
Carolina that the area has been closed in accordance with final cover requirements
pursuant to Regulation 61-107.19, Part IV, Subpart F.1.

b. The area shall be inspected and deemed closed by Department staff.

6. On or before July 1 of each year, the Permittee shall submit to the Department’s Solid
and Hazardous Waste Compliance Section certification from a Professional Engineer
registered in the State of South Carolina that the total surface area within the permitted
waste disposal footprint that is not deemed officially closed by the Department pursuant
to Special Condition No. 5 (above) is equalto or less than five (5) acres (at the time of
the certification). The certification shall be completed within sixty (60) days of submittal
to the Department. The Department may, where circumstances warrant, require that any
documentation deemed necessary to make such certification be submitted to the

Department for review.

Permit No. LF2-00003
August 10, 2015
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On or before July 1 of each year, the Permittee shall submit to the Department’s Solid
and Hazardous Waste Compliance Section certification from a Professional Engineer
registered in the State of South Carolina that enough soil is currently available to use for
final cover (16,133 yd® of soil for S acres with 2 thickness). The certification shall have
been completed within the last sixty (60) days of submittal to the Department. The
Department may, where circumstances warrant, require that any documentation deemed
necessary to make such certification be submitted to the Department for review.

Sixty (60) days prior to starting construction of the Class Two landfill, the Permittee shall
notify the Department of their selection between Option [ (traditional Class Two landfill
design), or Option 2 (alternate liner design) If the financial assurance mechanism needs

" tobe mcreased thxs shall bc done pnor to the acceptance of waste into the landﬁil

GENERAL PERMIT CONDITIONS

If the landfill should become mundated with water, all water shall be 1emoved before
connnumg disposal of waste.

ENVIRONMENTAL MONITORING PERMIT CONDITIONS

GROUNDWATER DETECTION MONITORING SYSTEM -

- a) The Permittee shall maintain a groundwater detection monitoring system consistent’

with the most recently approved Groundwater Sampling and Analysis Plan and as
required in-R.61-107.19, Part 1V, Section E. The groundwater detection monitoring
system shall consist of monitoring wells as designated in the most recently
approved Groundwater Sampling and Analysis Plan and any other monitoring wells
specified by the Department. Modifications to the cumrent groundwater detection
monitoring system shall be in accordance with the requirements of R.61-107.19,

Part IV, Section E.

b) The Permittee shall perform all groundwater sampling activities in accordance with
the most recently approved Groundwater Sampling and Analysis Plan and in
accordance with the requirements of R.61-107.19, Part IV, Section E, along with
any subsequent modifications deemed necessary by the Depanment to uphold the
intent of this permit. The Permittee shall evaluate analytical results in accordance
with the most recently approved Groundwater Sampling and Analysis Plan and any
subsequent modifications required by the Department.

c) The Permittée must determine during each sampling event the groundwater
clevation in each well relative to mean sea level (MSL) to the nearest one-
hundredth of a foot. All elevations should be determined on the same day. The
" Permittee shall determine the total depth of each well on an annual basis.

d) Groundwater samples shall be analyzed by a laboratory certified by the State of
South Carolina. N

Permit No. LF2-00003
August 10,2015
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2. ASSESSMENT OF GROUNDWATER IMPACT

If the Permittee determines that a groundwater protection standard has potentially been
ekceeded for one or more constituents for routine at any monitoring well at the relevant
point of compliance, then the Permittee shall perform any necessary groundwater
assessment actions in accordance with the requirements of R.61-107.19 Subpart E.3. h

3. REPORTING

a) The permittee shall submit to the Department the result of the groundwater
‘monitoring program as specified in the most recently approved Groundwater
Sampling and Analysis Plan, in accordance with the following schedule: .

Sampling Schedule Results Due
November/December January 15 (Semi-Annual)
May/June July 15 (annual Report)

b) The Permittee shall submit a properly bound annual report signed by a South
Carolina qualified professional summarizing the semi-annual determinations of
groundwater flow rate and direction. In addltxon the report shall make a

* determination as to whether the monitoring well network continues to meet
requirements of permit condition C.1.a. , .

c¢)  The groundwater data collected by the implementation of the groundwater
monitoring program as specified by this Permit shall be submitted to the
SCDHEC Bureau of Land and Waste Management, Division of Mining and Solid -
Waste Management, Solid Waste Ground water Section, and to the Solid Waste

. Consultant in Upstate Region BEHS Greenville.

4. METHANE MONITORING

In accordance with R.61-107.19, Part IV, Subpart C, methane.monitoring is not required
at the time of issuance of this permit. However, should the Department determine that
methane is of concern at this Facility; the Facxhty may be requned to comply with R.61-
107.19, Part IV, Section C 21. _
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C Earl Hunter, Commissloncr
Prowoting and protecting the heelth of the pubdic and the envirunment.

OFFICE OF ENVIRONMENTAL QUALITY CONTROL
BUREAU OF LAND AND WASTE MANAGEMENT )
CLASS 2 LANDFILL
PERMIT No. LF2-00003

Permit Issued Date: _November 3, 2008 Permit Effective Date: _November |8, 2008

/

Permission is hereby granted to:

Name of Facility:  Highway 93 C & D Landfll

Permittee: MRR Pickens, LLC

Address: 11743 Trajls Fnd Lane

Charlotie, NC 28078

Contact: - Mr. Ronald C. Gilkerson

Phone: . {704) 947-6652
/- for the operation of a Class.2 landfill et 2180 Greenville Highway, Liberty, South Carolina, 29657 in_
' Pickens County located off Highway 93, at Clardy Road appmxxmaxcly 2,000 feet NE of the City of

L1bcrty SC. ‘

This permit is issued pursuant to Sections 44-96-10 er seq. (Supp. 2007) and 25A S.C. Code of
Regulations Section 61-107.19. The authority granted hereunder is subject to the requirements of the -
aforementioned laws and rcgulanons and the attached conditions.

Z,é/z @a.\

Kent M. Coleman, P.G., Director

-

Division of Mining and Solid Wastc Management
Bureau of Land & Waste Management

Permit No. LF2-00003
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MRR PICKENS, LLC
CLASS 2 LANDFILL
PERMIT No. LF2-00003

SPECIAL CONDITIONS

1. The Permittee shall adhere to the design specifications and construction. plans rccci‘./od
November 30, 2007; and last revised August 26, 2008, unless pcrmit conditions state otherwise.

2. This permit is limited solely to the disposal of items listed in Appmdlx 1 ofR.61 107.19. All
other wastes, including animal carcasses, are prohiblted from disposal in tlus tandfill.

3. Thc allowable rate of disposal for this facility is scventy thousand five hundred (70,500) tons
per fiscal year (Ju.ly 1 to June 30). Information concerning the facility’s previous Fiscal Year's
waste receipts is due in the form of an annual report to the Department no later than September
1 ofeach year, as requnod by R.61-107.19 Part IV. Subpert C.16, to the attention of:

Manager, Solld and Hazardous Waste Complisnce Section

SC DHEC Bureau of Land ud Waste Manasgement i
2600 Buil Street

Columbia, South Carolina 29201

4. All Appcndlx-I acceptable wastes must be covered at least every thmy (30) days with a

+minimum of six (6) inches of clean soil, except for asbestos-containing material, which must be
covered with a minimum of six (6) inches of clean soil xmmcdxatcly upon plaocment in the
landfill.

5. The total surface arca within the’permitied waste disposal footprint. that has not been deemed
closed by the Department is limited to twelve (12) acres. For an area to be considered closed,
the followmg items shall be complctod

a  Official certification from a Professional Enginoer registered in the State of South
Carolina that the area has been closed in accordance with final cover requirements
" pursuant to Regulation 61-107.19, Part IV, Subpart F.1.
) B}

b. The area shall be inspected and decmed closed by Department staff.

6. On or before July 1 of each year, the Permittee shall submit to the Department’s Solid and
‘Hazardous Waste Compliance Section certification from 2 Professional Engincer registered in
the State of South Carolina that the total surface area within the permitted waste disposal
footprint that is not deemed officially closed by the Department pursuant to Special Condition
No. 5 (above) is equal to or less than twelve (12) acres (at the time of the certification). The
certification shall have been completed within the last sixty (60) days of submittal to the
Department..  The Department may, where circumstances. warrant, require that any
documentation deemed necessary to make such certification be submitted to the Department for
revicw.

Permit No. LF2-00003
November 3, 2008 -
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7.
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On or before July 1 of each year, the Permittee shall submit to the Department’s S“.olid and
Hazardous Waste Compliance Section certification from 8 Professional Engineer registered in
the State of South Carolina that enough soil is currently available to use for final cover (38,72})
yd® of soil for 12 acres with 2’ thickness). The certification shall have been completed within
the last 60 days of submittal to the Department. The Department may, where circumstances
warrant, requirc that any documentation decmed necessary to make such certification be
submitted to the Department for revicw.

B. GENERAL PERMIT CONDITIONS

1.

If the landfill should become inundated with water, all water shall be removed before .

continuing disposal of waste.

Within ninety (90) days of the effective date of this permit, the Permittee shall submit s
detailed Compliance Plan that describes steps to be taken in order to fully comply with all
regulatory requirements of R.61-107.19 that relate to Class 2 Landfills. This Compliance Plan
shall include, but not limited to, the following: a groundwater monitoring design workplan, a
landfill post-closure carc plan, and a landfill post-closurc care cost estimate. Upor.- the
Department’s approval of said Compliance Plan, the Permittce will have six (6) months to
implement the plan ‘and will have a deadline for full compliance with R61-107.19 of
November 19, 2009, _ T , :

C. ENVIRONMENTAL MONITORING PERMIT CONDITIONS

1.

J

Permmit No.

SPECIAL ENVIRONMENTAL PERMIT CONDITIONS

Within ninety (90) days, of the effective date of this permit, the Permittee shall submit to the
Department for review, a Groundwater Monitoring Design Workplan in accordance with R.61-
107.19, Part IV, Section E (Groundwater Monitoring and Corrective Action). In addition, an
approved groundwater monitoring system must be installed and operating prior to November
19, 2009, pursuant to R.61-107.19, Part ], Section A.6.c. Upon the Department’s approval of
the Groundwater Monitoring Design Workplan, permit conditions C.2, C.3 and C4 will
become effective, o

GROUNDWATER DETECTION MONITORING SYSTEM

a) The Permittee shall maintain a groundwater detection monitoring system consistent with
the most recently approved Groundwater Sampling and Analysis Plan and as required in
R61-107.19, Part IV, Section E. The groundwater detection monitoring system shall
consist of monitoring wells as designated in the most recently approved Groundwater
Sampling and Analysis Plan and any other monitoring wells specified by the Department.
Modifications to the curent groundwater detection monitoring system shall be in
accordance with the requirements of R.61-107.19, Part IV, Section E.

b) The Permittee shall perform all groundwater sampling activities in accordance with the
most recently approved Groundwater Sampling and Analysis Plan and in accordance
with the requirements of R.61-107.19, Parl IV, Section E, along with any subsequent
modifications decmed necessary by the Department to uphold the intent of this permit.

LF2-00003
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The Permittee shall evaluate analytical results in accordance with the most recantly
gpproved Groundwater Sampling and Analysis Plan and any subsequent modifications
required by the Department.

c) The Permittee must determine during each sampling cvent the groundwater clevation in
each well relative to mean sea level (MSL) to the nearest one-hundredth of a foot. All
elevations should be determined on the same day. The Penmittee shall determine the total
depth of each well on an annual basis:

c) Groundwater samples shall be analyzed by a leboratory certified by the State of South
Camlma .

ASSESSMENT OF GROUNDWATER IMPACT

If the Permittee determincs that a groundwater protection standard has potcnnally been excooded
for one or more constituents for routine monitoring at any monitoring well at the relevant pomt of
compliance, then the Permittee shall perform any necessary groundwater assessment actions in
accordance with thcthmmmcn!s ofR_61 107 19 Part IV Subpart E.3.

"REPORTING

a) . The Permittes shall submit to the Department the results of the groundwater monitoring
program as specified in the most ‘recently approved Groundwater Sampling and
Analysis Plan, in accordance with the following sampling schedule:

2

Sampling Schedule Results Due -
November/December January 15 (Semi-Annual)
May/June July 15 (Annual Report)

" b) The Permittee shall submit a properly bound annual report’signed by a South Carolina

qualified professional summarizing the semi-annua! determinations of groundwater flow
rate and direction. In addition, the report shall make a determination as to whether the
monitoring well network continues to meet requirements of permit condition C.2A.

c) The groundwater data collected by the implementation of the groundwater monitoring
program as specified by this Permit shall be submitted to the SCDHEC Bureau of Land
and Waste Management, Division of Mining and Solid Waste Management, Solid Waste
Groundwater Section, and to the Sohd Waste Consultant in Reglon 2 EQC (Greenville). -

METHANE MONITORING

- In accordance with R.61-107.19, Part IV; Subpart C, methane monitoring is not required at the

Permit No.
Novemnber
Pagec d of 4

time of issuance of this permit. However, should the Department determine that methane is of
goncern at this Famhty, the Facility may be required comply with R.61-107.19, Part IV, Section
21
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553/865




BOARD: BOARD:

- Allen Amsler R. Kenyon Wells
-3 £ N
hedcman Charles M. Joye II, PE.
Mark S. ¥
Vig Ch_,é-::;,‘ = L. Clarence Batts, In.
PROMOTE PROTECT PROSFER

. ¢ I John O. Hurto, St., MD

Ann B. Kicol, DDS * Catherine E. Heigel, Disecror - -
Secrerary William Lee Hewire, IT]

Promoting and protecting the bealth of the public and the envivonment - ‘
. South Carolina Board of Health und Environmental Control

2600 Bull Street, Columbiu, South Carolina 29201 -Telephone: (803) 898-3309 - Facsimile: (803) 898-3393 - lisa longshore@dhec.sc. oV

-

9 AL
] [ﬂélﬂfﬂ (//zg/f,()/é
April 21,2016 )

U.S. Mail — Certified

0214 8969 0099 9790 1404 5178 18 o/
Gary W. Poliakoff, Esq.

Poliakoff & Associates

Post Office Box 1571

Spartanburg, SC 29304

U.S. Mail /
Chnstopher T. Roof, Supennsor '
MRR Pickens,LLC .

5842 Fairington Place, Suite 1

Raleigh, NC 27609

AiSlectrqnicv Mail Delivery - - )
Etta R. Williams Linen, Esquire '

SCDHEC - Office of General Counsel

2600 Bull Street '

Columbia, SC 29201

RE: - Docket No. 16-RFR-15, MRR Pickens/HWy 93 C&D Class 2’ Landfill = Modification of
Permit No. .LF2-0000;§ .

Dear Counsel of Reoord and Mr. Roof®

The South Carolina Board of Health and Environmental Contro] will not conduct a Fmal Review
Conference on the above- referenced matter.

CONTESTED CASE GUIDANCE
S.C. Code Section 44-1-60 provides that if the Board declines in writing to schedule a finel

review conference, the staff decision becomes the final agency decision, and an applicant, permittee,
licensee, or affected person may request a contested case hearing before the Administrative Law

Page1of2 . ‘ |
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Court (ALC) within thirty calendar days after notice is mailed to the applicant, permittee, licensee,
and affected person that the Board declined to hold a final review conference. :

A request for a contested case heanng before the Administrative Law Court must be filed within the
time allowed and ‘in accordance with the Rules of the ALC, including payment of the ALC's fi lmg
fee, at the following address:

Clerk’s Office

South Carolina Administrative Law Court
Edgar A. Brown Building

1205 Pendleton St., Suite 224

Columbia, SC 29201

The ALC’s Notice of Request for Contested Case Hearing form and the Rules of the ALC can be
found at the ALC’s website: http://www.scalc.net. Further information on filing a request for a-
contested case hearing before the ALC may be obtained by calling the Clerk’s Office at the
Admlmstratlve Law Court (803-734-0550).

If a party files a request for a contested case hearing with the ALC, the party must 'scgve a copy of
the request on DHEC and any other parties at the same time the request is filed with the ALC. A
copy of the request for a contested case hearmg must be delivered or mailed to DHEC at the address
at the