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ISSUBS PRESEN‘I‘ED

I. Did the Beaufort Cm.nty Court of General Sessione have jurildlctlon to

entertain and and except petltxeners guilty plea. Awhen hxe 1ndictments vere
forth with by a Grand Jury pot authorized by law, and. pleeded guxlty in a

) m““@ contrary to statutory law ?-.

Hhethet eoumel gave petltioner erroneov.s adviee to plead guilty vheen

comeel failed to mveetxgate. reeeareh. end prepare a def.ense tor the aearelr
'_uarrant being Nalun Prohibitt- ?

III. nl\ether cmel _gave petltionet errcneous advxee to plead guxlty. vhen o
_counsel falled to inveetigatea teeearch. end prepare a detenee for pet:.tioners
‘ brother eonfeaemg to the crme ?

IV. Whether it was a conflxct of mterest for attorney Ian Deysach to have a

unauthorized vis:.t vith petitxcner uhen he m narried to the proeecutor ?

Av. Hhether petxtzoner's gu:lty plea wvas constxtutxonelly eound vhen it vas uot

_ a voluntary. and intelligent choxce among the alte_rnatlve courees of action
cpen to petitioner 2



STATEMENE OF B OME

Petitioner reeides at 232 Sea Side Rd.. i.n St. Helena Islmd. Petiti.oner vas
o a leg mnita:. and durmg this tine he vu imrolved in a helleeious B
'arg\nent vith his father. i

‘ro msure that no ineident vould vxolate hla libarty. Petitimer got the green
» ,lxght to visit his aieter at 944 Club Dridge Rd. in Deaufert mtil this
aituation betveen the perties cooled off.l

_v_‘occaszons. and on January 2013 a search warrant vas executed on h;s _
“'suters resxdence at 944 club Dr:l.dge Rd. . "
Cccaine vaa found m the bed rom vere peﬁ:.txoner va.s aleepmg. and petx.txoner

and hxe brother vere arrest.edo - '

: Grand Jury On December lStho Z)l4o Petxtioner appeared beiore the eourt. .
”,'Petxtioner thOught he vas coming to court for roll call. because he received

‘no not::.ce of a t,riel. Importantly. Petitioner did not vant to plead guilty.
_but felt he vee torced tp_,__do 80. Petxt:.mer pleaded guzlty. but: he did not A
appeal.. A PCR appllcanon was filed on May lSth. 2015, and a hearmg vas held
on Octoper 17thc 2016. Petztioner ves dem.ed rel.tef by wrxt;ten order dated '
" December 20th 2016, and a timely appeal vas filed.

Appellate DEFENDER I.anelle Cantey Durant submxt.ted a Johnson's Brief to the

court on behalf of t.he Pet;txoner and this brief follovs.



ARCIMENTS
(1)

_Because the !eaufort County Grand Jury convened and true billed petitioners

A »indictments at an unauthorized time, the Circuit Cour:t ot lewfort County
: lacked jurisdictxon to entertain and ad;udicate this case.

Ex Rigore Juris, the S.C. Code Ann. § 14-5-800 in relevant part states:

The courts of general sessions for leaufort COunty shall
be held at leaufort on the first Monday in March for
before the seoond Monday in July, and on the third Monday in Novemeber
' for one veek.

Insomuoh. the language on the charging mstruments “at a court of general
_mssrds. convened on [A]pril leth. 2013; the Grand Jurors of Beaufort County |
_ Present upon their: oath" id dubbed by the aftirmative statute stated. _

The Grand Jury is a constituent part of the General Sessions Court. State °vs®
Hann. 196 S c. 211 12 s E. 2d. 720 (s c. 1940). and it only has power to act
indictments in this case are preter legal, therefore the provisions of the
"'S.C. Oonstitution Article I § 11 cannot be met for the c:.rcuit court to
_acquire Jurisdiction in this case.

What is more, Petitioner pleaded guilty on December lSth. 2014. It is shocking
to the um.versal sense of Justice that Petitioner pleaded guilty in a court
without statutory Judicial power to even except the plea. _

Reality is this. the petitioner s guilty plea is not authorized by the State
l’.egislature. it is "Coram 1 Non Judice" as a matter of statutory law.

To sum this upy_ Petitioner cannot plead guilty in a Judicial proceeding not

"authorized by law. Petitioner 's 14th Amendment riQ:ts to the federal
constitution vere Violated in this case )



(11)

lecauee counsel 4did not investigate. reeearch. and prepare a defense for the
search varrant being Malum Prbhlbit\lllo counsel ~gave petltloner erroneoue
advice to plead guilty. )

Thia much ie certain, at the post conViction relief hearing. counsel was
._adamant when he stated "the search warrant was absolutely valid' ( App-!g.ss
I..14-20) On that diction by counsel, it is accurate to say that counsel did
not investigate, research. and prepare a defense for the search warrant being
‘Malum Prohibitum. |
-Let me be pellucid. the State Legislature has made. it clear that the 'SWEARH!
OF A WARRAN'I' Is PRECLUDED FROM SERVING IT'. this is hcw the S C. Code Ann. _§
22-5-180 is styled.

In this caee sub Judice. the swearer of the eearch warrant is the same person
who served the search varrant and executed it. ' ;
To be sure. here Signature ie edged in stone on the eearch varrant as the
‘,affiant and as the person who executed the varrant. 4

Given this reality. it is axiomatic that the search warrant is Malum _
Prohibitum. thus making the search incident unreasonable' and unreasonable
'searches and eeizuree are prohibited by the 4th Amendment Jurisprudence, and
""the s.C. Constitution Article I § 10.

As I see it, COunsels advice did not fall within the range of competence
,demanded of attorneys in criminal cases, McMann" "ys* Richardsom 397 U.S. i

A 759.90 s.c'r 1441 (1970) becauee hie ineptitude to discover thie defenee was
| paramount.

There is a reasonable probability that if couneel would have prepared a
defense in this matter. the eVidence could have been suppreesed. and a
reasonable probability is a probability sufficient to undermine the -

proceeding. _

'Petitioner would not have pleaded guilty and inSisted on going to trial if
counsel would have disclosed this defense, Hill "vs" Lockhart, 474 u.s. 52 1106
‘ .c'r. 366 (1985). o




( 111 )

Because Counsel did not 1nvestxgate, research. and prepare a defense for
petltxoner s brother oonfess1ng to the crime, counsel gave petxtxoner
erroneous advzce to plead guilty.

This much is certa1n, counsel vas prov1ded with a letter from petltzoner s
brother confesslng to the crimes in this case, (App.pg 59 L. 10-25 )
Acknowledgxng this, in my opxnxon it was Constxtut:onally 1ncumbent upon
counsel to investlgate, research, and prepare a defense whxch is the basxc
duty of effective advocacy. '

I must emphaslze the poxnt that when counsel recexved the letters, .and had
them in his custody and control, he d1d absolutely nothxng to develope a
defense for petltxoner (App.pg 69 L 9—23)

Inasmuch, in my opinion, there is simply no legal Just1f1cat10n for counsel
not to 1nvestzgate, research. and prepare a defense

The states ev1dence in th1s case was petxtxoners purported DNA evidence found
on the baggxes, to w1t, pet1t1oners f1nger prints. As I see it, counsel could
have gotten the DNA. evidence and the drugs suppressed in this case do to a
break in the chain of custody in this case. There is no 1n1t1al or subsequent
chain of custody documentation in this casef We know as a fact that the drugs
- were field tested, but by who ? what is more, how did the drugs get to the
pol1ce statlon ? and who recexve them at the polxce department ? leen this
realzty. it is safe to say that that is was a complete breakdown in the chain
of custody in this case.

I must po1nt out, ‘that petxtloner was a guest at at his sisters home, the
documentation in this case stating that petltloner lived at the address were
the drugs were seized is simply a factoid and a factual 1naccuracy. there for
the defense of dom1n1on and control was applzcable 1n th1s case Goldsm1th "vs®
W1tkowsk1.981 F.2d. 697 (4th C1r.1992) regardless of the alleged possessxon in
thls case.

Counsel adv1ce did not fall thh1n the range of competence demanded of
attorneys in criminal cases, McMann Supra, because he failed to excercise his
basic duties as a advocate. '

There is a reasonable probab;llty that 1f counsel would have developed a
defense in this matter, pet1txoner would not have pleaded guxlty and 1ns1sted
on going to tr1a1, Hill "vs" Lockhart, supra.

For any lawyer not to investigate a person who confesses to a crime, is simply
unjustifiable as a matter of Constitutional law.

5



(v )

Because attorney Ian Deysach was married to the prosecutor and_ne had a
unauthorized visit with petitioner, a conflict of interest Was present in this

case.

A person who does not deny admits, (Qui Non Negat Fatetur), being so, the
record in this case sub judice facilliates an understanding that attorney Ian
Deysach did not deny the fact that he visited pet1t10ner at the Beaufort
County jail (App. pg.44 L.19-25 through 45 L. 1-11), critically serious, it
must be amplified that this attorney had no legal Just1f1cat1on for even bezng
at the jail speaklng to petitioner about his case vhen he was represented by V
counsel.

Importantly, regardless of these two attorneys offices being in the same
business building, the record is devoid of any authorization for Ian to
justify this attorney visit. . \

Acknowledgxng thxs, there can be no b11nk1ng the fact that attorney Ian was
marrxed to the prosecutor 1n th1s case.

There for, factually what we have is a unauthorized attorney visit by a lawyer
who is married by the prosecutor. "' - '
This case is 51m11ar to the precedent Abney "vs" State,523 S.E. 2d. 362 (G. A.
ct. 1999), nevertheless, because the attorney visit was unjust1f1ableo

prejudlce should be presumed.
To sum this matter up, Counsel should not be 1nvolved 1n a criminal case when
his or her partner is the prosecutor, (DEFENSE FUNCTION STANDARDS 4-3. 5(F)



(v)
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Because pet1t1oner s plea was, not a voluntary and 1ntelllgent ch01ce among the
alternat1ve courses of actlon open to petltloner, Petltloner 'S -plea of gullty

was not constltutlonally sound.

In North Carollna "vs" Alford, 400 u.s. 25 (1970) the Uu.s. Supreme Lourt held

that‘"a gullty plea must be a voluntary and 1ntelllgent ch01ce .among the

alternatlve courses of actlon open to the defendant"

In th1s case at bar,_reallty 1s th1s, petltloner dldn t want to plead gullty,ZE
(App pg 8 L 6-8) . e : . -. S : _
What 1s more, Petltloner 1nformed the court that counsel was not actlng 1n hls

best 1nterest, accompanled w1th the judge threatnlng petlt;oner w1th revoklng
hls bond, and maklng h1m represent hlmself, petltloner felt llke hlS back was
agalnst the wall, (App pg 51 L.25 through 53 L. 1-5) A

It 1s obv1ous and unarguable that under these c1rcumstances that petltloners
plea was not a voluntary and 1ntelllgent ch01ce among the alternatlve courses
of actlon open to petltloner R T [ o .
Consequently, counsel dld not 1nterv1ew any w1tnesses for petltloner, was.
unaware that petltloner dld not 11ve at the re51dence,,d1d not use code .
22—5—180 to suppress the search warrant, and the drugs, d1d not use domlnlon
and control as a defense, dld not use the break 1n the chaln of custody for a.
defense, and allowed the petltloner to plead gullty 1n a court who had no..
jud1c1al power from the State Leglslature to have a Jud1c1al proceedlng.

The p01nt here 1s s1mpllst1c, petltloners gu1lty plea cannot be . ey
Constltutlonally valid when petltloner receives 1neffect1ve a551stance of \
counsel, Pennsylvanla ex rel. Herman "vs" Claudy,350 US 116,76 S.Ct. 223
(1956), Von Moltke."vs" G1111es332 US 708 68 S CT. 316 (1948) o

I must empha51ze, that "THE CHIE:EST PART OF EVERYTHING IS THE Lw:#

BEGINNING"(Cu]usque Re1 Pot1531ma Pars Est Pr1nc1p1um) and petltloner pelluc1d

1n the beglnnlng of th1s case telllng the court that he d1d not want to plead

gu1lty

" .
),.-,..

The petltloners gullty plea 1s unConstltutlonal on 1ts fac1al valldlty.



( IIT )

Because Counsel d:.d not mvest;gate, research, and prepare a defense for
pet:.txoner's brother confessmg to the cr:.me, counsel gave petxtioner
erroneous adv:.ce to plead guilty.

brother confessing to the crmes in thxs case. (App pg.59 L 10—25 )
Acknovledgmg th:.s. in my opim.on it was Constltutxonally mcumbent upon _
counsel to investz.gate. researd‘u and prepare a defense whxch is the bas:.c

duty of effective advocacy. _

T must emphasxze the pomt that when counsel rece:.ved the letters. and had
them :.n hxs custody and control. he dxd absolutely nothmg to develope a
defense for pet1t1oner (App -pg. 69 L. 9-23).

Inasmuch. in my opmz.on. there 1s slmply no legal Justxflcata.on for counsel
. not to invest:.gate, research. and prepare a defense.

N'l‘he states ev1dence in th1s case was txtz.oners purported DNA evzdence found~
on the baggxes. to th. petxtxoners xnger prmts. As I see 1t. counsel could_

have gotten the DNA ev:.dence and the drugs suppressed m thJ.s case do toa
break m the chaxn of a:stody m th‘s case. There is no mztxal or subsequent

cham of custody docunentatxo n tl is case. We knou as a fact that the drugs
_were field tested. but by whon\l:

' police station ?" and who receive tt
‘realzty. it is safe to say that t:%?t

is more. how d1d the drugs get to the

't the polxce department ? vaen this

_ a pomplete breakdown in the cham
of custody m this case. _ ..

I must pomt out, that petxtxoner \)fas a guest at at h:.s s:.sters home. the
documentatmn in th1s case statmg that petltloner lwed at the address were -
the drugs vere se:.zed is sxmply a factoid and a factual maccuracy, there for
the defense of domzmon and control was applxcable m this case Goldsm:.th vs
Witkows)u ,981 E‘ 2d. 697 (4th C:.r.1992) regardless of the alleged possessxon mA
th1s case.

Couhsel advxce d1d not fall withm the range of competence demanded of

attorneys m crimmal cases, McMann Supra, because he fa11ed to excercise h1s

basic dutxes as a advocate. )

There is a reasonable probab:.hty that 1f counsel would have developed a
defense m th1s matter, pet1txoner vould not have pleaded gu:.lty and msxsted
on gomg to trlal. H:.ll "vs Lockhart. supra.

anguaoyfimaraaot Mttarestzqahstatuetsnmmawonfesses to a crime, is smply



CONCLUSION

For the reasons stated, the judicial pronouncement of the PCR Court

should be reversed, and Petitioner given another chance to proceed to trial.

Respectfully submitted

San, 19, 201 Mibrie ot

date Melvin S. Holmes,#310276
Kershaw C.I.
4848 Gold Mine Hwy
Kershaw.S.C. 29067
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