THE STATE OF SOUTH CAROLINA
In The Supreme Court

RE CEIVE
APPEAL FROM LEXINGTON COUNTY APR 238 201;
Court of Common Pleas "
S.C.
R. Keith Kelly, Circuit Judge SUPREME COURT

Appellate (Court of Appeals) Case No. 2014-001384

FV-], Inc. in trust for Morgan Stanley Mortgage Capital Holdings L1L.C,...Respondent,

V.

Bryon J. Dolan; Lisa S. Dolan; First Citizens Bank and Trust Company, Inc.; Wells
Fargo Bank, N.A.; Branch Banking and Trust Company, Defendants,

Of whom Bryon J. Dolan and Lisa S. Dolan are the..........ccccoeveniiiecinnennne Petitioners.

/ APPENDIX - VOLUME I

Andrew S. Radeker Charles S. Gwynne, Jr.

Harrison & Radeker, P.A. Jason D. Wyman

Post Office Box 50143 Rogers Townsend & Thomas, PC
Columbia, South Carolina 29250 Post Offic3 Box 100200

(803) 779-2211 Columbia, SC 29202

Attorney for Appellants (803) 771-7900

Attorneys for Respondent



INDEX TO APPENDIX

VOLUME I

OPINION OF COURT OF APPEALS
AND DOCUMENTS REGARDING REHEARING

Court of Appeals Unpub. Op. No. 2017-UP-031 (filed Jan. 11,2017)...cccccceciiiininnnnnnn. 1
Petition for Rehearing or Rehearing En Banc..........ccccovovviieiiiiiiiniiiniiiiiiiiciieenene, 7
Order of Court of Appeals Denying Petition for Rehearing...........coccoceevvinviniinnnins 20

Letter from Clerk of Court of Appeals Enclosing Order on Petition for Rehearing......22

BRIEFS AND SUPPLEMENTAL CITATIONS

Final Brief of Appellants.........cccccovennenitene. s e 23
Final Brief of Respondent..........cco.ooueiiiniiiiiiiiniiiiiiin e 53
Final Reply Brief of Appellants.........ccocverieeeiinieniniiiieenieeiinccvin e 77
Letter from Appellants’ counsel with supplemental citation..........ccccceeevecriiiiiinnennn. 96
Letter from Respondent’s counsel with supplemental citation..............ccccooriiinnnne. 97

RECORD ON APPEAL

Cover Page to Record on Appeal.........ccccevvevviineiiiininiiiiiieiiiicicneec e 99
Index to Record on Appeal.........oocviieeiniiiiiiiiienici 100
VErdiCt FOMMuuuiiiiieieieieie ettt 104
\.
Order Denying Motion for New Trial...... .o, 105
Order Denying Motion to Reconsider...... ................................................................ 106
Order on Motion to Strike Jury Demand and Refer Case.........ccccocoeviiiiiiiinnniin. 107
Order Bifurcating ACHON. .. ... .ooieieieeieiee ettt 113
Order on Motion to Proceed with Trial and Appeal Bond Issues...........cccocoeeinnne 115



AY

Court of Appeals’ Order on Motion to Dismiss this Appeal.........ccocovevcereeiinirniennenn 128
Order Dismissing Appeal in Appellate Case No. 2014-002710.........ccceeceeieeeecrennenne. 130
Summons and CoOmMPIaINt..........cccvrerreeiniieniie et ee e et e e e envee s 131
Answer and CounterClaim.......ceevrviieiieiiriiiiieeniee et ere e eeae e ereeenns 139
Motion for New Trial......ccccoiiiiiiiii et 147
Memorandum in Support of Motion for New Trial....................ooeenel. 148
MOtiON t0 RECONSIACT .....evviiiieiieiieiie ettt 162
Attached email from Judge Kelly’s law clerk..........oooovieiinoiniiiiens 164
Attached CACH/, LLC v. MOran order........cocoereeiinieenreeeseeeeee e 165
Motion to Dismiss this Appeal at Court of Appeals Level.......ccooeeeiieiiiiiieeee 174
Transcript of Pre-Trial Hearing........cccooevieiiiniiiiiiiicececsceiecee e 178
Transcript of Trial.......ccocveeeeneene ......................................................... 202
Admission of agreed exXhibits.........ccoevviireiieiiiniiiiicii e ......... 206
Judge’s introductory remarks..........occviiiiieiiiiieie e 207
Opening statement — Dglan Defendants (Appellants).........cccooeveeerreevienenee. 215
Obening statement — Plaintiff FV-I (Respondent).......c.coceveivenveiivenienenienne 221
Bryon Dolan’s testimony — direct eXamination............ccocceeeverveveerierveneennnns 225
Bryon Dolan’s testimony — cross-eXamination.............cc.eeeveeeveereeeaneesvennnnnn 264
it



VOLUME 11

Bryon Dolan’s testimony — cross-examination (continued)........cc..ccoeceeeneenne 283
Bryon Dolén’s testimony — redirect €Xamination...........cccevveeeeerriieeeeneeeenne. 324
Bryon Dolan’s testimony — recross-eXamination..........oouveeeeeereereennneersoneeenans 329
Lisa Dolan’s testimony — direct eXamination.........coccecvevcuiivieinieniinniicnninneonn 330
Lisa Dolan’s testimony — Cross-eXamination...........ccceeeeereeerneennveensneeennennn 331

Loretta Poch’s testimony (in Dolans’ case-in-chief) — direct examination....333

FVTI’s Directed Verdict Motions at Close of Dolans’ case........c.ccceeeveecnnennn 340
Loretta Poch’s testimony (in FV-I’s case-in-chief) — direct examination......348
Loretta Poch’s testimony (in FV-I’s case-in-chief) — cross-examination.......375

Loretta Poch’s testimony (in FV-I’s case-in-chief) — redirect examination...377

Closing argument — Dolans.........c..ccoiriiiieiiiniiiicteeee 379
Closing argument — FV-L.........cooooiiiiniinnnn. RS R 386
Closing argument — Dolans’ reply.......ccccoouiveerieneniiininnieniiicniniceec 391
JULY Charge...cc.eeeeiiiii e 393
Verdict delIVETY . ...ooviiiiiiiiiiiiiciei e 404 ’
Trial EXQibits.....ccvoveiiiiiiciceeceecece e . D ............. 408
Plaintiff’s EXhibit T (Plat).......cocoouieoiiiieeeeeceeeeecee e 408
Plaintiff’s Exhibit 2 (NO1€)....c..eoieriieeiiiiieiieicieeeeeec e 409
Plaintiff’s Exhibit 3 (IMOTtage).......ccueveiiiniiiieniirieeie e .. 415

Plaintiff’s Exhibit 4 (lis pendens, summons & complaint - 09-2263)..........435
Plaintiff’s Exhibit 5 (lis pendens, summons & complaint - 09-2811)..........444
Plaintiff’s Exhibit 6 (master’s deed)........ccccooeeviviiiiiiiiiiiiiiic 452

i



Plaintiff’s Exhibit 7 (foreclosure judgment - 09-2263)..........c..ccovvivnnn 456

Plaintiff’s Exhibit 8 (plat).......cocceeiiiiiiiiiiiieeceeeeeeecee e 464
Plaintiff’s Exhibit 9 (partial release of mortgage)........ccccecvveviveicreeniinennns 465
Plaintiff’s Exhibit 10 (email printout with attachments)........cc.ccocceevuiennnnne 468

Plaintiff’s Exhibit 11 (notice from Specialized Loan Servicing, LLC).......... 471

Plaintiff’s Exhibit 12 (Saxon Mortgage Services
Customer Account ACtivity Statement)..........occveeueererierieeneenienienee e 475

Plaintiff’s Exhibit 13 (mortgage modification document)..........c.cceeveeveenennne. 489

Defendants’ Exhibit 1 (Plaintiff’s responses to Dolan Defendants’

FEQUESES 10 AAIMNIE) wooviiiiiiiiieeeiieee et eire e eeb e st e bt esbee s s e e ssbeenbe e 491
Defendants’ Exhibit 2 (notice of assignment)..........c.ccooceeveeneiicnirionieennene 495
Defendants’ Exhibit 3 (letter from Saxon Mortgage Services)........ccocveeneenee. 496

Defendants’ Exhibit 4 (letter from Saxon concerning release of property)....498

Defendants’ Exhibit 5 (email printout)..........ccooceeeiriieiiiencincnneenie e 500
Defendants’ Exhibit 6 (email printout and attachment)............cc.cccoeceeeie. 501
Defendants” Exhibit 7 (email printout).........cccccceeveeiiiniiincniiencenecniceeene 504
Defendants’ Exhibit 8 (letter from Saxon with check)........coccoceiiniininnn. 506
Defendants’ Exhibit 9 (SErvicing nOtes).........eceeveevereenienecnenceieeereneenenne 508
Defendants’ Exhibit 10 (consent order —09-2263).......cocevvvcvenineencnrcncnnen. 513
Defendants’ Exhibit 11 (letter from Saxon).......cccccoeeviinieniieecncnnieiiencn 518
Defendants’ Exhibit 12 (Saxon value reconciliation worksheet).................... 519
Defendants’ Exhibit 13 (foreclosure review sheet)...........ccoceecienieniiiiennncens 520

Defendants’ Exhibit 14 (notice from Specialized Loan Servicing, LLC)....... 522

v



Detfendants’ Exhibit 15 (notice from Specialized Loan Servicing, LLC)....... 526

Defendants’ Exhibit 16 (Specialized Loan Servicing reinstatement

FIGUIE TETET) ..ottt e 528
Defendants’ Exhibit 17 (email printout)..........cccccceevvveeeiiieeeveeeieee e 530
Defendants’ Exhibit 18 (email printout)..........ccceeeveiviveriiriiniieeieeeeeeeieens 531
Dolan Defendants’ Memorandum of Law.........cccccoovvrvuerirnenieiineereceenieeeieeveees 533
Notice of Appeal in Appellate Case No. 2014-002710.......ccoevveremercereenenenrincenene 546
FV-I’s Appellant’s Brief in Appellate Case No. 2014-002710........cccccevvevveenreennnne. 548
Certificate of Appellants’ COUNSel..........cccoeoiiieiiciiiie e 561



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

82

BRYON DOLAN - CROSS-EXAMINATION BY MR. GWYNNE

address for Saxon?

y: I do.

0. This is September 2011. You testified you had
trouble fipding an address for them in January. Why did
you have.troﬁble finding an address for them when the

address is on this document?

A. Where do you see the address at?\

Q. It's on the top right. I'm sorry if I didn't have
it. <4 |

A Okay. ' Quite framnkly, didn't even realize it was on

that document and didn't even look at that document to see
if the address was on it. I thought it was a legal
document. I wouldn't think that that's where I would look
to send a payment.

Q. Trying to make the paragraphs a little bigger. Can
you see that okay after --

A. I can.

Q. First .paragraph. It's the unnumbered one. It's
addressed to you; is that right?

A. It is. v

Q. Says, "I reviewed® -- and just so we know, it's
written by Kevin Flannigan“‘who is the vice president of
Saxon Mortgage Services, Incorporated; is that correct?

A. That's correct./

Q. It says, "I have reviewed your request for a partial

Record on Appeal 180
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( ) 1 || release of land contained in the property's legal
2 || description of the mortgage dated March 28, 2005. 1In
3 connection with the sale of the property located at 544
4 || Windham Court Point, subject to‘the satisfactioh of all
5 the conditions as described below, Saxon, on behalf of the
6 polder of the loan, consents to a partial release of the
7 || mortgage lien pertaining to 1,043 square feet of the )
8 || property as more particularly described as parcel B2 on
é the attached survey 'prepared on September é4, 2011 by
10 Survey Mapping Service of South Carolina, Incorpérated.

11 The conditions are as follows.®

B 12 So would you agree with me that this paragraph is

‘/-\\
<

13 sort of just an introductory paragraph?

~ 14 |} &. Yes, sir.
15 Q. And Kevin is writing to you about your request for
16 the partial release and references the plat we already
17 looked at with the 1043 square feet? |
18 A. Yes, sir.
19 0, And the last sentence, it says -- now it's setting
20 forth the conditions; is that correct?
21 || A. That appear to be correct, yes.
22 Q. Okay. Paragraph Number 1, "At the time of the
23 closing, the new owners of the 544 Windward Point Court

( ‘ 24 property shall accept and approve the new survey showing

25 || the ingress/egress easement to the property, which will be

Record on Appeal 181
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recorded with the Register 6f Deeds office in Lexington

County, South Carolina, and which shall be retained for

the benefit of the property. Borrower shall provide Saxon

with a recorded copy of the survey for Saxoﬁ's records.

Saxon shall prepare a partial release of lien documents."
Did I read that correctly?

A, Yeé, you did.

Q. And would you agree with me this paragraph is just

dealing with that access issue we talked about?

A. Yes.

Q. And would you agree with me that everybody complied

with that paragraph?

A Yes.

Q. You're not alleging my client did anything to breach

that particular paragraph?

A. Not at all.

Q. Second paragraph. "As consideration for Saxon's

consent to the partial £elease, the sum of $65,250 shall

be held in escrow by the title company closing the sale of

544 Windward Point Court to be wired to Saxon immediately

after the closing and funding of the transaction. Saxon's

wire instructions are attached hereto. The funds shall be

applied to the loan. Borrower shall ensure a HUD-1

delineating.these amounts shall be delivered to my

attention prior to the closing.

Record on Appeal 182
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3

"The sale of the partial release of land shall be
recorded for $65,250 as required by the buyer and the
buyer's lender of 544 Windward Court Point so as to be
added to the sales price of the purchase contract fo; 544
Windward Point Court."

Did I read that correctly?
A. Yes, you did.
Q. So this paragraph deals with the amount of money that
Saxon would receive from the closing of 544 in exchange
for releasing the 1043 square feet; is that correct?
A. That's correct.

Q. And the amount listed of $65,250, correct?

A
A. Correct.
Q. Is it correct that Saxon did, in fact, receive that

money?

A. They did receive it.

Q. And in the middle of paragraph, it says the 65,250
would be -- the funds will be applied to the loan. Do you
see that part?

A. Well, what's - what‘line down?

0. Right there. The funds will be applied to the loan.
A. Yes.

Q. And the loan -- the loan they're referring to is 544°?
A, No, five --

Q. I'm sorry?

Record on Appeal 183
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A. 540, isn't it?
Q. You're correct. The loan they're referring to is the

540, your addre?s?

A. Me and my wife's house.

Q. Now, we've already talked about that the note, the
mortgage in this document are the only written agreement

you have regarding your property with the lender, correct?

A. Correct.

Q. Is that correct, sir?

A. Yes, correct.

Q. If -- Mr. Dolan, if funds are received on your

account ana are to be applied to your loan, is it not
correct that the mortgage you signed and the note you
signed has -- the mortgage that you signed has an entire
paragraph devoted to how you apply funds to your loan; is
that\correct?

A. I'm not aware of that. I'm not saying there isn't,
but I'm not aware of it.

0. Let's look at your mortgage. This is Plaintiff's
Exhibit 3 that I already asked you about, and turn to

page 405. Do you see where it says paragraph 2, section

27

A. I do.

Q. And what is that paragraph called oxr section called?
A. Application of payments or proceeds.

Record on Appeal 184
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(f; 1 Q. So would you agree with me that paragraph 2 of the

2 || mortgage says exactly how the $65,250 was to be applied to
3 your loan?

4 i A, I'm just reading. One second.

5 Q. Well, sir, let's read it together.

6 || A. No, I agree with you. That is what it says.

7 1] Q. This talks about -- says payments or proceeds; is

8 that correct?

:

9 A. Correct.
10 || Q. And talks about the lender shall apply the

11 || following -- those payments or proceeds in the following
A
o 12 order; is that correct?

13 A, Yes.

14 Q. Or it says priorities, excuse me. It also talks
15 about if the lender receives a payment from the borrower
16 || for delinquent periodic payment, it says how it should be
17 applied; is that correct?
i8 | A. I see where it says that, correct.
19 || Q. So would you agree with me that paragraph 2 of the
20 mortgage states exactly how the $65,250 should have been
21 applied to your loan?
22 A. Yes, that says -- here's what I say. It certainly
23 gives the guidelines of how money should be applied.

( 24 Q. You don't want to give me a yes-or-no answer on that?

25 A. Well, when I read that, to be honest with you, what

Record on Appeal 185
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“ about the suspense amount for $810. That was put to
suspense. There were no more loans to apply it to, which
only applies if the loan had been paid in full and brought
“ current. I don't see where it says anywhere on there take
the undug amount that doesn't pay the loan and put it in
suspense. That's what I was looking for and reading. I
don't see that.

Q. Mr. Dolan, you brought this up with your counsel. He

made a point about some money going into suspense; is that

right?
A.  Yeah.
0. And is it your contention -- sounded like your

contention was that if a lender ever puts money in
suspense, that means his loan is current; is that right?
A. No, I'm not implying that at all. But the mere fact
that they don't say why it was put in suspense but they're
so detailed on how to apply all them other tells me that
there was money left over. It wasn't needed.

0. Isn't it true if a lender receives what's known as
partial payment, meaning a payment less than the amount
due, they put in suspense until they receive a full
payment?

A. As youtve said, I've built ten homes. 1I've worked
with five different lenders and I've never seen a payment

applied to suspense when quote/unquote more of an amount

v
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Oor not an amount was due. As the paragraph says, it's
either applied to principal or it's applied to interest.
I'm jugt telling you my experience. I've never ever seen -
that done before.

Q. Okay. I just want to be sure on that. You see the
paragraph 2 there says, "Funds shall be applied to the
loan, " correct?

A. I do see that.

Q. And you see paragraph 2 here, "Application of
payments or proceeds"?

A. Uh-huh.

Q. Those two pgrases are similar; is that right?

A. I didn't see the detail laid out in the agreement we
did on September 22nd that I see laid out here on this
document .

Q. My question to you, Mr. Dolan, is: Those two
paragraphs are similar; is that correct? Yes or no?

A, No, in my opinion --

Q. Applied, application. Those are the same words,
arentt they?

A. I just don't agree with you on that.

0. On Septembéf 22nd, 2001, when this agreement was
signed, do you know what the total amount due on your loan

was?

A. I can only go by what Xevin Flannigan told me my loan

Record on Appeal 187
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amount was to bring it current. You asked me. I'm going

by what he told me it was. We needed to come up with --
6riginally 69 and then he took it down to 65,250 because
we had to pay First Citizens.

0. Sir, that's not what I asked you. I said on
September 22nd, 2011, did you know what the amount of
money to bring your loan current is, a dollar figure?

A. Yeah, $65,250.

Q. Isn't it correct that you owed more than that on your
Joan? '

A. No, that is not correct.

Q. In fact, you owed over $100,000 loan on your loan?

A. That is absolutely incorrect.

Q. Exhibit 4 states the funds shall be applied to your
loan; is that right?

Aa. It does.

0. It does not state that your loan would be made
current with the receipt of $65,250%2

A. It is, but it doesn't say it's not current either.

Q. Now, once Saxon received the money, and applied it to

the loan, they were obligated to release the 1,043 square
feet from the mortgage; is that correct?

A. That's correct.

Q. Did Saxon, in fact, do that?

A. They did.

Record on Appeal 188
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(T\ 1|l Q. Let me show you what's been marked Plaintiff's
2 Exhibit 9. Is this the partial release of real estate for
3 the 1043 square feet?
4 A. Yes, it is.
0 And it was recorded on October 17, 2011?
6 A. Yes, sir.
o] That;s the property description for the release and
8 it references B2, 1043 square feet, correct?
9 A, Correct.
10 Q. All right. So would you agree with me that all
11 || parties complied with paragraph 2°?

12 A. Yes.

Pt
- 13 Q. Let's move on to paragraph 3. Paragraph 3 states,

14 "Borrowers" -- that's you, correct?

15 A, Yes.

16 || Q. "Shall list the property for sale with the intention

17 of the sale closing on or before December 30th, 2011.

18 || Three months from the date of the sale closing of 544

19 || Windward Point Court, which shall occur no later than

20 September 30, 2011. The sale transaction for the property

21 shall be an arms-length transaction, and borrower shall

22 retain a neutral third-party realtor to represent them in

23 the sale of the property. Saxon shall advise borrowers of
(‘) 24 the asking price to include in the listing. In the event

25 the sale of the property does not close on or before

Record on Appeal 189
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December 30th, 2011, Saxon may, in its sole discretion,
elect to extend the time frame by an additional two
months. In such event, borrower shall remit monthly
payments to Saxon of $3,000 for each month of the
two-month extension period."

Did I read that correctly?
A, Yes,lsir.
Q. So this paragraph states basically that you and you
wife agree to list your property for sale, and you have
until December 30th to close, correct?

A. To séll the property. Try to sell the property, vyes.

Q. It's required that you have an arms-length
transaction?
A. Yes.

Q. What does that mean?

A. Even though my wife was a realtor, he didn't feel
[

comfortable that was arms length, so he wanted me to get

another realtor for the sale of the home, which I did.

Q. So he essentially wanted a neutral party to sell your
property?

A. Yes, sir.

Q. Would you also agree that paragraph 3 also states

that it's Saxon's sole discretion whether to extend the
time by two months?

A. Yes, though extend what time? Extend what time has

Record on Appeal 190
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N
[

always been my question in that. But either way, yes, I
2 see what you're saying. They wanted -- they wanted sole
3 discretion of extending time by two months. Yes, that

4 says that in there, though I don't know what that really
5 || means. ‘
6 Q. Well, it sa}s, "Saxon may, in its sole discretion,
7 || may elect to extend the time frame by an additional two
8 months." You don't know what that means?

9 i &. Extend two months. So let's say they don't extend
10 two months. What does -- they don't extend two months.

11 What does that mean? Is there soﬁething that says here's

= 12 || what's going to happen if we don't?
- 13 Q. It says to extend the time frame. Isn't that
14 referencing the three-month time frame that's immediately
15 above it? |
16 A To sell the house, yes.
17 Q. Okay. So this paragraph 3 states that it's Saxon's
18 sole discretion to extend the time to sell your house by
19 || two months; is that correct?
20 A. Three months, correét.
21 Q. Correct?
22 A. Correct.
23 Q. Did the parties -- all the parties comply with this
(- 24 paragraph?
| : 25 A. I believe so, vyes.

Record on Appeal 191
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1 Q. Okay . Sa%on gave you three months to sell your
2 property; is that correct?
3 A. Yes.
4 Q. In fact, during that three/months, they dismissed the
5 foreclosure judgment against you that we already looked
6 at. They dismissed that in November; is that right?
7 It A. One that they didn't have to do, which should have
8 been in that agreement. But obviously they did something
N 9° || other than the agreement, so yes.
10 Q. Did you list your property during that three months
11 || whether -- you -- I believe you already testified it was
12 already on the market?
13 A. It was already on the market.
14 0. Did you keep it on the market for those three months?
15 A. Yes, I did.
16 || Q. Did you sell the property during that time?
17 ||A. No, I did not. )
18 Q. Did you have any offers to sell your property during
19 that time?
20 || . No, I don't believe we did.
21 Q. So you never presented a contract for sale to Saxon
22 to approve or disapprove; is that correct?
23 A, No, we did not.
24 Q. Did Saion ever tell you they would extend the
25 deadline by two months? Did they ever tell you that ig

Record on Appeal 192
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(Tﬁ 1 || writing?
2 A, In writing, no.
3 ] Q. So your testimony --
4 A, Go ahead, vyes.
5 | Q. Go ahead. I'm sorry. I didn't mean to cut you off.
6 || A. It was already there. I didn't expect it to have to

7 || be in writing anymore.
8 |l Q. Well, when the term "sole discretion" is used,
9 | doesn't that mean that one party has the sole discretion
10 to decide to do that part of the contract?
11 || &. I agree with that.
(T» 12 Q. So you have nothing in writing from Saxon saying they
” 13 |j.agreed to the two-month extension?
14 IiA. Nothing in writing, no.
15 Q. Did you have any offers on the property in January
16 and February of 20127
17 A. No, I did not.
18 Q. You didn't have any offers coming in during that time

19 || either?
20 || A. Slowest period of sales. That's correct.

21 Q. So the 2009 foreclosure was dismissed in November of

22 2011 and the current action wasn't filed until July 2012,

- 23 this action?
(;/, 24 A. Correct.

25 0. So between November of 2011 and July of 2012, did you

Record on Appeal 193
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have any offers on the property?

A. No, we actually took the house off the market once we
understood the fix was in, quite frankly.

0. Now, you mentioned this in your direct examination,
but in Jénuary, the servicing of your loan was transferred
from Saxon to SLS; is that right?

A. Right. Right at the time I'm making my payments to
them.

0. I'm going to show you what's been marked as
Plaintiff's Exhibit 11. Is this a letter from SLS to you
dated Jamuary 18th, 2012? Is that right?

a. It is.

Q. Is this -- this is a -- what's known as a hello
letter saying we're servicing your loan now; is that
right?

A. Yes, if I had gotten that letter, yes, that is what I
would have thought. But it -- go ahead. This was not the
letter that made wme even aware because I didn't get it ‘
that SLS even had wmy loan. I thought it was still Saxon
at that point.

Q. This is dated January 18th, 2012. It's addressed to
you, correct?

A. It does. -

Q. Did you receive this letter?

A. No, I did not.

Record on Appeal 194

App 297




App. 298

97
BRYON DOLAN - CROSS-EXAMINATION BY MR. GWYNNE
. (j\? 1| Q. Did SLS ever agree to extend the time frame for you
2 to sell your house by two months? )
3 A. No.
4 Q. I want to make sure I understand your testimony, -

5 || Mr. Dolan. You're saying the $65,250 was enough to bring
6 || your loan current; is, that right?
- 7 || A. vAccording to Mr. Flannigan, yes, it was.
8 Q. And you have no documents to support that; is that
S correct?
10 |} &. That's correct.’

11 Q. Only your testimony here today supports that,

—_ 12 correct?

/
{
~ 13 A, That's correct. And the documents that obviously to
; 14 me imply that that was the deal, but yes.
15 MR. GWYNNE.: Your Honor, move to strike that last
16 statement.
17 MR. RADEKER: What's the basis?
18 | MR. WYMAN: He's talking about implied agreement.
19 || The agreenient is clear on its face.
20 (Court reporter requested clarification.)
21 MR. WYMAN: The September 22nd, 2011, agreement is
22 clear on its face.
23 MR. RADEKER: I'd say -- I mean, at this point I
(;' 24 think they probably opened the door given all the

25 questioning they had about what the terms mean, as well as

Record on Appeal 195




10

11

12

13

14

15

16

18

19

20

22

23

24

25

98

BRYON DOLAN - CROSS-EXAMINATION BY MR. GWYNNE

looking at prior documents about it.

THE COURT: Okay. Here's what I'm going do. 1I'll
overrule it at this time. It's asked and answered. Just
move along.

MR. GWYNNE: Thank you, Your Honor.

BY MR. GWYNNE )

Q. Mr. Dolan, if it's your contention that this document
means that your loan would be brought current if Saxon
received $65,250, why would you list your property for
sale? Why would you agree to that?

A. First, let me correct. It's not my contention that
agreement says that my loan is brought current for $6,250
(sic). That was for the partial release. 1 agree with
that. But in addition to that, I was bringing the amount
that I was told to bring to bring the loan current. It
simply doesn't say whether it brings the loan current or
it does not bring it current.

Q. But Mr. Dolan, you're saying that the $65,250 would
bring it current; isn't that correct?

A, According to Mr. Flannigan, correct.

Q. Why would you list agree to list your property for
sale if you were bringing your loan current?

A. For two reasons: To ensure that we finally got an
amount that was agreed on anybody so I would haven't any

problem when I did sell it. As we all know, if there's an
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(N\ 1 encumbrance on the mortgage and everything else, you can't
2 even get a realtor to list or sell\the home or anything
3 else because now there's an amount as to what it takes to
4 close. So the deal is even though my wife and I lived at
5 the home didn't that mean we didn't still want to sell our
6 || home. Let's get the equity out of it, we're in‘bur 50s,
7 you know, let's get a smaller home, that kind of thing.
8 So it wasn't about we wouldn't sell our home even/
9 || after bringing it current. We could just continue to sell
10 the home and when it sold, at least we didn't have to
11 || worry about fighting this battle again later.
<:\ 12 Q. Mr. Dolan, if your loan was current, you could have
13 listed your property for whatever you wanted. But in this
14 |} agreement, you agreed to list it for what Saxon wanted; is
15 that right?
16 || A. I'm listipg it'for the fair ‘market value. That's
17 || what we did. BAnd quite frankly, Saxon was somewhat right.
18 It was $950,000, and I think we're in the ballpark with
19 {| the listing. So just because Saxon wants it listed for
20 950, if that's what fair market value is, isn't that what
21 || you're going to list your home for?
22 Q. Let's look at paragraph number 4 on the second page
23 of the document, sir. Says, "After the property is listed

24 for sale, borrowers will have the option of completing a

(—\

25 || financial package delivering the same to Saxon for review
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|‘of a potential loan modification. However, borrowers
'acknowledge borrowers may not discontinue the listing
unless and until a decision regarding a potential loan
modification has been made."

Did I read that correctly?
A. Yes, you did.
Q. So this paragraph is basically saying that if you
want to, they'll sénd you a financial‘packet. You can
provide your informatién, send it back to them to be
considered for a loan modification, correct? ‘
'A.  Correct.
Q. Mr. Dolan, if $65,250 would bring your loan current,
why would you apply for a loan modification?
A. I wouldn't. That's why I didn't take them up on the
option. They were assuming I couldn't make the payments
anymore. I could make the payment.
0. But you agreed to that paragraph? Why?
A. I have the option."Did you read what that paragraph
says? I have the option. I simply‘chose not to do an \
optioh for a loan modification. I didn't need it. I
could afford the payments that were in place at that
point.
Q. If your loan was current, sir; there would be no need
to modify it, correct?

A. For my -- no, that is not correct at all. Your loan
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N
)
[}

could b€ current but if you still can't afford the

2 |l payments, you're goiné to modify it. I didn't need to
3 || modify it. \

4 || 0. Do you remember having your deposition taken in my

5 || office back in August of 2013°?

6 A. I do.

U

7 i Q. 8ir, do you remember when I asked you why you would
8 || be -- you were -- you wbuld be considered for -- why you
9 || were thinking being considered for a loan modification,
10 || you stated, quote, Because they didn't like the interest
11 j| that I was paying, which was such a very, very low rate

o 12 under the ARM. So modifying the agreement would actually

-
i-

13 let tﬁem make more money in a new agreement?

i4 | A. I do égree with that.

15 Q. So you're saying Saxon wanted to modify your loan to
16 || increase your interest rate?

17 A. Absolutely.

18 Q. Even though your loan was current because of the

19 [} money they were receiving?

20 A, That!s correct. That's exactly what I'm saying.

21 || Q. Let's look at parggraph 5 and 6.

22 A. Paragraph 5 says, "Saxon has no further obligation to
23 release any portion of the mortgage lien against the

(; 24 || property other than as deseribed herein unless and until

25 the loan is fully satisfied."
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Do you agree with me that --

A. I do.

©

-- all sides complied with that?
A. I agree.
Q. I want to go back to paragraph 4 briefly. Do you
agree that all parties complied with paragraph 4 also?
A. Yes, it's on there. I signed it. I agree with it.
Q. No, I mean that -- I understand you signed it. 1I'm
saying did everyone comply with the terms, meaning they
fulfilled any obligation that have under it?
A. Excuse me. Yes, I believe so.
0. And you just said paragraph 5, you're not claiming my
client breached paragraph 5 either?
A, No.
Q. Paragraph 6, "Notwithstanding the foregoing,
borrowers agree that if the closing of the 544 Windward
Point Court does not occur by September 30th, 2011, this
agreement shall self-operatively be rendered null and
void.®"

Did I read that correctly?
A. You did.
Q. You‘re.not accusing wmy client of violating that
paragraph, are you? It's just setting the deadline for
the closing to occur.

A. Yes, that's correct.
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"~
=

Q. Let's look at the final paragraph. Says, "The letter
2 agreement supersedes all prior negotiations,
3 representations, understandings, or agreements, oral or

4 |l written between parties. 1In the event that borrowers fail

&}

to comply with any of these provisions, Saxon shall

6 reserve all rights and remedies afforded to it at law, in
7 equity, or otherwise. Please indicate your agreement with
8 these terms by executing this letter agreement where

9 || indicated below and return a signed copy to me.

10 Sincerely, Saxon Mortgage Service, Kevin A. Flannigan. '

11 " Did I read that correctly?
§
A

Yes.

—
e N

13 Q. Would you agree this final paragraph, the unnumbered
1]

14 |l paragraph is basically saying that this is the terms that

15 || we agreed to?

16 A. Yes,

17 || 0. And this paragraph also states that Saxon is
18 || reserving its rights, correct?

19 A, Yes,

20 || Q. Which would include foreclosing on your property if
21 your loan wasn't current; is that correct?
22 A. They certainly have that right, yes.
23 MR. GWYNNE: One moment, Your Honor.
k 24 THE COURT: Yes, sir.

25 BY MR. GWYNNE:
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é Going to change gears a little bit, 'Mr. Dolan.
Mr. Dolan, show you what's been marked Plaintiff's
Exhibit 10.
A. Okay.
Q. Mr. Dolan, just so‘everybody is clear, Plaintiff's

Exhibit 10 is very similar to Defendant's Exhibit 6 except

it has another page on it. I just want to put that on the

recoxd. b
A. Okay.
Q. This is -- so you've already discussed this e-mail

with your attorney; is that coxrect?
Al Yes, I did.
Q. This is two e-wmails, one with -- and is that your

e-mail address at the top?

A. Yes, it is.

0. So you're communicating with Mr. Flamnigan; is that
right?

AL Yes, I am.

Q. Now, Mr. Flannigan's e-mail is dated Octocber 12th,

2011; is that correct?

A. Yes, it is.

Q. And it was sent at 11:01 a.m. to you; is that right?
A. It is.

Q. Now, by this time, the closing has already occurred

on 544. Monies been sent to Saxon, correct?
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(jU 1 A. Correct.
2 || Q. Would you agree with me this e-mail was sent after
3 the money was applied to your loan?
4 || A. Yes, absolutely.
5 Q. In the e-mail, Mr. Flannigan states in the first

6 paragraph, quote, I ran the reinstatement figures for your
7 loan as you requested, and the amount to bring your loan

8 current as of 10/14/2011 is $35,603.88.

9 Is that right?
10 A. That's correct.

11 || 0. Did you request Mr. Flannigan to run a reinstatement

12 figure?

\

C

13 || A. Several times over a five-month period, yes.

14 4| O. And this is after the money was already applied?

15 || A. That's correct. Well, I'm not going to say after the
16 || money waé applied. I'm going to say after the closing

17 took place. I have no idea internally what they aid with
18 the money.

19 Q. Mr. Dolan, you were shown an exhibit that had

20 collection notes on it; is that correct, from Saxon?

21 A. Yes.

22 0. System notes? And did you go over with your attorney
23 the date the money was applied to the loan?

24 A, Did we? Yeah, may have, yeah. Keep in mind I just

N
(’.

25 saw that this last week. I've never seen that before.
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Q- Let's look at it again all together. This is
Exhibit 9, Defendant's Exhibit 9. BAnd it says that on
September 30th, 2011, monéy was posted to your account
totaling $65,250 or about that; is that correct? Do you

see that?

A. Which line item?
Q. The one on the bottom.
A. And the remainder to suspense, yes. Assuming that's

the $65,250 total.

Q. Sir, I'm jést trying to get the timeline right. So
the money is applied on September 30th, 2011, and Kevin
sends you an e-mail almost two weeks later, October 12th,
2011, saying, "Here's the reinstatement quote you
requested, " correct? |

A. Correct.

Q. Okay. But your testimony is you doﬁ't know if the
money was applied yet; is that correct?

A. Keep in mind you're showing us a document I just saw
a week later that's internal communication. On

October 12th, no, I don't know that the money is applied
yet. You've got it, but I don't know how you applied it.
Many times iﬁ my accounting career and IT career, I've
seen my staff post payments many, many times. So with

only 12 days later, yes, I have no idea exactly how you

posted it or didn't post it when this e-mail came, mind
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(i\ 1 |l you. Now looking back at the documentation -- I've seen
2 || this last week -- it appears they did post it around that
3 time.
4 |l Q. Sir, if I heard your testimony correctly, you said it

5 || was posted. You agreed it was posted September 30th and

6 || the e-mail from Kevin is two weeks later?

7 MR. RADEKER: Objection. That's not what he said.

8 MFA. I agree they got the payment. That's not what I
9 || said.
10 THE COURT: Overruled. He's on cross.
11 BY MR. GWYNNE ~
L~ 12 Q. Once again, I don't reme&ber if you answered my
' 13 question. Did you request a reinstatement quote from
14 Mr. Flannigan around October 12th, 20117
15 A, No, I think it was back around June, July, or August.
16 |l That's when I requested them originally. »2nd now all of a
17 sudden, he's sending to me.
18 |l 0. So you didn't call him on the bhone and ask him for a
19 reinstatement? .
20 A. Never, never.
| 21 || Q. So Kevin Flannigan out of the blue is sending you
22 reinstatement in October after your loan was just
23 reinstated?
( K 24 A. Amazing, isn't 1it?

25 || Q. Let's look at your reply e-mail. It's dated
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/
October 12th, 2012 at 11:08 a.m.
A. I agree.
0. Seven minutes later?
A. I agree.
Q. You must have been right at your desk, I assume?
A. I was right there programmipg away and taking care of

20 other things.
0. You respond by saying, Thanks, Kevin. Exclamation
point. I'l1l review and determine what course to take.
We've had two showings this last week on the house and was
told possible contract may be coming within the week after
the second couple spent an hour in home yesterday. I‘saw
the prequalifica;ion letter for this couple, so I know
they're capable of closing. We'll see what happens.
Thanks again for the numbers. Bryon. \

Did I read that right?
A. I agrée. i
0. It sounds like in this e-mail you're saying -- you're

telling Kevin that we're showing the house. You say,

"Thank you for the numbers and I'1l review them"?

A That's right. 1I'll review and determine what course
to take.
Q. If your loan was brought current, why would you need

to review the reinstatement quote he sent you?

A. Why would I need to review it?
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~
l._.l

Yes, sir.
2 A, He's obviously all of a sudden out of the blue giving
3 me numbers for the very first time that I hadn't even
4 remotely heard from him or been aware from anybody. So
at -- let's see. I was 51 at the time. Life taught me
6 || you jﬁst don't react. Yeah, it was a knee-jerk originally
7 when i saw iﬁ, but I thought, "No, this ain't the who;e :
8 deal. Something'is not right.“ So that's what I said,
9 I'1ll review and detérmine what course to take. Keeping in
10 |f mind, this wasn't top of my agenda at that particular day
11 when I got his e-mail. 'I'mean, I'm basically telling him
- 12 I'1l review and determine what course to take. How should
13 §I have responded?
14 0. Well, wouid you agree with me that in your reply you
15 did not state to Mg. Flapnigan that you thought your loan
16 was current?
17 || A. No, T didn't say that, and I didn'’t say that it
18 [j wasn't current either. T just simply chose to let him
19 |t know T got his e-mail is basically what that is, and
20 that's thé end oﬁ it.
21 || Q. You had the opportunity to do that here, correct?
22 A. No, I did not. I think there was a PDF attached to
23 that if I'm not mistaken. I'm going by memory. I hadn't

( 24 even had time to open the PDF to see why he would have

25 come up with those numbers yet in that seven-minute
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period. It just wasn't at the top of my agenda with all
the things I was doing that day.

0. Yeah, I believe you told your attorney you kind of
didn't react to it. You thought you would look at it
later, take care of it later; is that right?

A. Yeah, you know, around once the first payment was due
January or February whenever, because we pretty much had
an agreement intact. I knew it was nothing
earth-shattering. I think somewhere in there if I'm not
mistaken, he even makes like it's no big deal. Hey, if
the full amount, or we can't set -- we can set you up on a
repayment plan up to 12 months to repay the amount if you
want. So even in his voice, I didn't hear any ominous
anything. He was saying that, so it just wasn't an
immediate that I needed to respond to. I'm not saying
agreed to it any way, shape, or form. It just came out of
the blue.

Q. Just one more question on this e-mail. Do you
remember being deposed in my office in Aagust 20137

A.- Yes, I‘do.

0. Do you remember me shéwing this ewmail and what your
response was?}

A. I may not, but feel free to read it to me.

Q. I will, sir. You said, "Yeah, at that point, that's

when I hit the floor.®
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(" 1 {|A.  Yeah.
2 { Q. Is that you hitting the floor in your reply email to
3 || him seven minutes later? /
4 1A, My mom told me to count the ten when I was a kid.

5 " Just because you feel something does not mean you react.

6 || That has never served me well when I just react. You take
7 || it in, you chew on it a little bit, you figure out what

8 || the deal is. So yes how many time have all of us been

9 immediate want to knee-jerk, but we know that's not the

10 | way you deal with people. So I wasn't going to do that.

11 MR. GWYNNE: Your Honor, this would be a good place
- 12 for me to break if the Court -- I probably have another
- 13 || 20, 25 minutes, so...
14 ATHE COURT: Okay. Thank you. I hate to interrupt
15 lawyers, ladies and gentlemen, so we ran a little bit long
16 || here. I denerally like to break after about an hour and
17 15 minutes to an hour énd 30 minutes. We've been running
18 about an hour and 40 minutes or so. So as now indicated,
19 || this is a good time to break for lunch. TIt's about 12:30,
20 something like that, so I tell you what let's do. Let's
21 || break for lunch. You're to go to lunch on your own, enjoy
22 each other's company or be alone, whatever you choose to
23 do. Somebody might live close enough to go home to go for
(_ 24 Junch. I don't know.

25 But nonetheless, let me tell you this: If you are
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together or if you are with a friend, you're not free to
begin deliberations in this matter. This mattexr is not
over. We've not heard all of the evidence, so it would
not be proper for you to begin your deliberation process.
I tell people don't even begin to deliberate within your
own mind. I've been called out on that by some lawyers
afterwards that say, "How in the world cam you not do
that?" When I tell people, well, don't think about it,
okay? I want you to think about the baseball game or the
basketball game or the next NASCAR race or whatever it is
you like to think about besides this case. All right. So
again, please do not begin to deliberaée among yourself or
within your own mind.

Also, I'll remind you that I previously charged you
and you are under oath, but I previously charged you that
you may use your cell phones, smart phones, iPads during
the break at lunch, but you are, number oné, to leave
those in your car or at home when you return to the
courthouse. They're not allowed on the premises, and
certainly not in the jury room. But I also have charged
you previoﬁsly that you are not to use those to try to do
any research independent on anything that's in this
courtroom. It's a fundamental part of our justice system
that this case‘be decided by you from the evidence that

you have seen or heard in this courtroom, and only in this
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courtroom.

With that, Madame Forelady, we'll excuse you for
lunch. Please be back in your jury roém -- tell you what.
Be back in your jury room in an hour and be back about
1:45, and I'll intend to take the bench at 1:50, okay? If
you'll be back at 1:45, no later than that, I'll take the

bench at 1:50.

Anything from the lawyers before I release the jury?
MR. GWYNNE: ©No, sir, Your Honor.

MR. RADEKER: No, Your Honor.

THE COURT:

Okay. Madame Forelady, take the jury out

please.
(The jury left open court at 12:33 p.m.)

THE COURT: Okay. Sir, I'm going to allow you to
come off the stand and go to lunch with your wife. You
Fmay also join your lawyer if you choose, but I again
instruct you you cannot discuss the case with him
whatsoever. And when we come back at just slightly prior
to 1:50 and at your lawyer's instruction, if you would
please resume that seat so that we'll be able to go right
into it.
_ Anything from the lawyers?
MR. GWYNNE: No, sir.
MR. RADEKER:

No, Your Honor.

(A recess was taken from 12:34 p-m. to 1:55 p.m.)
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THE COURT: In the lunch recess, the Court received a
note that's now been marked as Court}s 1. A juror stated
that he did not realize it but his mortgage is serviced by
SLS. He just wanted to advise the Court of that. I got
the lawyers together in chambers, brought the juror in to
chambers and asked him in the presence of the lawyers
would that interfere with his ability to be fair to either
side. He said it would not, and the lawyers are satisfied
with that answer. Is that correct, gentlemen?

MR. GWYNNE: Yes, Your Honor.

MR. WYMAN: Yes, Your Honor.

MR. RADEKER: That's correct, Your Honor.

THE COURT: I have advised the juror he may continue
to serve. I have now made that note Court's 1 exhibit.
Anybody have anything for the recoxrd?

MR. GWYNNE: No, Your Honor.

MR. WYMAN: No, Your Honor.

MR. RADEKER: No, Your Honoxr.

THE COURT: We're ready for the jury.

(Court's Exhibit 1 was marked.)
(The jury entered the courtroom at 1:56 p.m.)

THE COURT: All right. I trust everyone had a good
lunch. 1Is everyone ready to proceed, Madame Forelady?

JUROR: Yes, Your Honor.

THE COURT: Okay. Gentlemen?
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(’\ 1 MR. GWYNNE: Yes, Your Honor.
2 BY MR. GWYNNE
3 o] Mr. Dolan, when we broke for lunch, we were talking

4 |l about Plaintiff's Exhibit 10. Do ycu recall that?
5 || 2. Actually, I don't. Would you refresh my memory,
6 || please? .

7 Q. Plaintiff's Exhibit 10 is the e-mail from Kevin

8 Flannigan in October of 2011.

9 || A. Yes, I remember.
10 Q. And you replied to it. Do you recall that?
11 A. Yes.
12 Q. Now, you never followed up with Kevin on this e-mail

7

- 13 “ correct?
14 A, No, I did not.

15 || 0. Attached to the e-mail was this letter. Do you

16 recall that?

v

17 || A. Actually, I don't recall. Was that the PDF or

18 attachment?

19 || Q. This letter was attached to the e-mail. Do you
20 recall seeing it?

21 || A. I remember there being an attachment, yes.

22 Q. Let's look. 1It's a reinstatement letter; is that

23 correct? Says, "These are the reinstatement figures for
( 24 the referenced loan." Correct?

25 A. Dated 10/14, yes.
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Q. I believe it's 10/12/2011.
A. Well, this -- okay, I'm with you.
Q. I see what you mean. It says it's good through 10/14
and it's for $35,603.88; is that correct?
A. I see that, yes.
Q. And that's the same amount that's in Mr. Flannigan's

e-mail; is that cotrrec¢t? Second line down?

A. Yes, it is.

Q. So you never followed up when you received this
quote. You never mentioned anything to Kevin Flannigan
about it; is that correct?

Aa. Not at that point, no.

Q. What do you mean “at that point"? You nevér
mentioned to Kevin Flannigan about this reinstatement
quote as being incorrect; is that correct?

A. I'l]l say that's correct.

Q. Now, the $3,000 you testified about earlier, you sent
that in on your own, correct?

A. Yes, trying to honor the agreement that we had.

Q. But nobody at Saxon ever authorized you to send that
money in, correct?

A. No, I was authorized to send it. That's why they
gave me the address there to send it to.

Q. And that money was returned to you, correct?

A. Yeah, after -- on January 23xd, it was.
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<ﬁﬁ 1 { Q. Now, my client did not breach any terms of the note

2 that was Exhibit 2; is that correct?

3 MR. RADEKER: Objéction. That calls for a legal

4 conclusion.

5 THE COURT: Overruled. He can answer if he -- go

6 || ahead. ’

7 BY MR. GWYNNE

8 Q. Exhibit 2, which is the note in this égse, are you a

9 || alleging my client breached any of the terms of note?
10 A, Yeah, I'm breaching that at their sole discretion
11 they could elect to have me send in the payments and this
12 thing continue on. They elected to do that and then

| 13 turned right around and breached it and stopped me from

14 |f doing it. ’

15 || Q. Mr. Dolan, maybe I wasn't very clear. I'm talking

16 || about Exhibit, 2 which is the adjustable rate note in this

17 case. Are you claiming that my client breached any of

18 these terms? This was the document that you signed when

19 J| you took out the loan in 2005.

20 A, Yeah, when I was with BB&T?

21 Q. Yes. Did my client breach any of these terms?

22 That's my question.

23 A. I would say no also, only in the many letters that I
( ‘ 24 did see from your client, there were interest rates and

25 amounts being charged that were not based on that LIBOR
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rate according to the adjustable rate wmortgage note which
ciearly states how inter;st payments and amounts are
supposed to be done. Those were breached several times
while your client had the note.

Q. Did my client breach any term of the mortgage

document that's Exhibit 3, Plaintiff's Exhibit 3?

A. To be honest with you, I really could not say yes or
no.
Q. Isn't it true the last ;ime you made a regular

‘monthly mortgage payment was November 1lst, 20087

A. With BB&T?

0. On this loan. '
Al That's correct.

Q. And according to the 2009 foreclosure action -- I'll
show you Plaintiff's Exhibit 4, which i1s the foreclosure
action for the property address -- 2009 foreclosure action
for the property, 5407

A. The one that was eventually dismissed, that one?

Just trying to keep track.

i

/

Q. According of the paragraph 21 of that complaint,
second line down, it says, "I thought payments received by
the plaintiff have been credited to the subject loan. The
subject was in default and due for Decewmber 1, 2008." So
you'll agreé, once again, that the last monthly wmortgage

payment you made was November of 20087
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S
(_f 1 IIA. Thereabouts, correct.

2 Q. Mr. Dolan, do you pay your county taxes on the

3 property?

4 A. Not at the this time now.

5 I Q. When is the last time you paid your county taxes on
6 the property?
7 1 A. Probably 2008.
8 || Q. What's stopping you from making your county taxes on
9 || this property?
10 || A. Well, because I'm in litigation with your client,
11 " it's in my best interests to let them pay it until we get
(, 12 this resolved. ’
h 13 Q. So it's true that Saxon and SLS have been paying your
i 14 éounty taxes?
| 15 || A. No, I'm not saying that at all. I'm saying they're
16 || getting paid. Whether SLS did, whether Saxon, whether
17 }} BB&T did, I do not know.
18 Q. Are you aware that if it matters if your loan is in
19 ’ default or not if you can walk across the parking lot and
20 i‘ga pay your taxes? Does it matter your loan is in
21 default? /
22 A. The question again, please?
23 Q. Is the fact that your 1oaﬁ is in default, does that
( l | 24 prevent you from walking across the parking lot and paying B
- 25 your county taxes?
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A. No, it does not does not prevent me from doing that.
Q. You're just letting Saxon and SLS pay your taxes?

A. While they're in litigation with me, that's correct.
Q. Okay. When's the last time you paid the hazard

insurance on the property?

A, I think in January.

Q. So you'd be surprisea to find out that Saxon and SLS
have been paying your hazard insurance since 2009? That

¢

would be a surprise to you?

A. One or two, they may have. I don't know about all of
them.
Q. Does the fact your loan is in default prevent you

from buying hazard insurance from your property?

A. Well, actually, I don't know it does but when % tried
to purchase insurance ét about $3,000 cheaper than what
your client was trying to charge me, they would not let me
do it. Thatt's all I can say about that, because I've

tried to do that. g

—
Q. You were asked somé questions by your counsel about
the value\?f your property. Will you agree with me if you
had a buyer lined up who would pay you enough money from
the property that would satisfy your loan, you would sell
the property, correct?

A. If I could satisfy the loan. That's always been the

question. You never know what was owed on the loan.
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(r\' 1 || That's been the problem from day one. It's- made up
- 2 amounts.
31 Q. I want to show you Defendant's Exhibit 13. This was

4 shown to you by your counsel.

5 || A. Can I see the date at the top of that, please?

6 Q. Sure. |

7 i A. Foreclosure dated November 30th, 2011. That one?

8 || ©. Yes. Now will you agree with me this appears to be
9 || an internal review of youf loan for possible referral to

10 foreclosure?
11 A. Yes, I would.

12 ]| 9. Okay. According to this document you were due for

N

13 March 1st, 2011; is that correct?

14 A. That's what the document says, even though I just
15 || gave them a $65,000 payment two months before. But yes,’
16 || that document says that.

17 0. And this document is dated November 30th, 2011, at
18 || the top there; is that right?

19 4. Correct.

20 Q. Now, as I stated previously this foreclosure action
21 || wasn't filed until July of 2012. Is that your

22 understanding?

23 A. Yeah, and I think this foreclosure ;eview was done

( 24 just a few days after you did me a favor releasing the

25 other foreclosure, correct? Didn't you release the
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foreclosure in November?
0. Sir, my question to you -- this foreclosure action

that we're here about wasn't filled until July 2012; is
that correct?

A I believe so.

0. So the fact this review was done in November 2011 did
not result in a foreclosure action being filed in November

of 2011, correct?

Aa. This letter here. BAsk your question one more time,
please.

Q. This letter is dated November 2011. Do you agree
‘with that?

a. That I'm look at right now, yes.

0. And there's no record any client filed a foreclosure

that month or month after that or more after that. It
wasn't until July 2012; is that correct?
a. Yes, and I don't really recall when your client

actually filed the foreclosure action.

Q. I'll represent it to you it was July of 2012. So the

foreclosure complaint we just looked at in that was filed

in 2009 states the last payment you made was

November 1st, 2008, which made you due for

December 1st, 2008. Do you .agree with me on that?

A. Okay.

\

Q. And this date here says -- now, this is dated after
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<f\ 1 || the money of $65,250 was received. Says you're due for
2 3-1-20117
3 | . That why I didn't pay even attention to this when I
4 saw it this week because it says last payment date or loan
5 || due date 3-1-11. I just two months before made y'all a
6 || $65,250 payment.

\ 7 k0. But isn't it logical to assume the $65,250 was

8 applied to your December 1st, 2011, payment?
9 || A. No, it is not.

10 || Q. February 1st, 2011, payments?

-

11 4 A. Not all not based on conversation with Kevin

. 12 Flannigan. Not at all.

- 13 MR. GWYNNE: If I could have a minute, Your Honor?
14 THE COURT: Yes, sir.
15 ] MR. GWYNNE: Your Honor, no further questions.
16 THE COURT: Redirect?
17 MR. RADEKER: Certainly Your Honoxr.
18 REDIRECT EXAMINATION ’
19 BY MR. RADEKER
20 || Q. Taking the last first, as to whether you're claiming
21 a breach of the note, you're claiming that FV-I received
22 funds to reinstatement the loan to bring it current?
23 A. To bring the loan current, that's correct.

( 24 Q. And they didn't treat it that way?

25 A, That's correct.
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Q. Now, if they had treated this as though you brought
this current, would you be willing to pay the taxes they
advanced for you?

A. Without any issue.

0. Okay. All right. Let me ask you some questions

about this document that's up here on the screen now. You

remember when -- and I think you do based on what your
answers were when Mr. Gwynne was asking you whether the
plaintiff was just doing you a favor by dismissing this
foreclosure action?

A. Right.

Q. And that was done on November 16, 2011 is when that
order was filed?

A. Yes, it was.

0. All right. BAnd the date of this document that sent
this to foreclosure is November 30, 20117

A. That's correct.

0. So you think two weeks is a realistic time span to
give you to sell your property?

A. No.

Q. All right. Ask you about something else. The e-mail

exchange between you and Mr. Flannigan that was put up
earlier, there was in that a seven-minute gap between his

e-mail saying, "This is what's necessary to reinstatement

the loan," and your response. Tell me what happened in

3
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(_. 1 || those seven minutes.

2 A, Well, I did get it. I looked at the amounts, totally
3 threw me off. Was probably perturbed about it for a

4 |l minute, if even a minute. But I had a phone call that

5 || canie in on the septic tank issue that had to be solved. I
6 || had a software guy emailing me on something that was even
7 more urgent for a deadline I had to make. &And at the end
8 of the day, I just simply wanted to let Kevin know I got

9 || this and be done with it. We would address it later.

10 That was really the extent of that exchange.

11 Q. And other than saying seven minutes, how long do you
o 12 |} think seven minutes is? A long time? Short time? Medium
\ .
) 13 time?
14 A, It's a lot longer than the ten seconds my mom told me
15 to count before I react. I mean, I thought it was a‘long
16 I time, I didn't think it was short or anything like that.
| 17 Seemed like a long time to me.
1 18 Q. And 1f we were to stand here in silence for seven
19 || minutes, how much time would you have to think about
20 things? Would it be a long time?
21 A. It would.
22 Q. Now, the September 22nd, 2011, agreement document
23 that you signed, who wrote that?
(; 24 A. Kevin Flannigan, as the attorney said.

25 Q. Okay. And that's what it says right there at the
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bottom of the document, right?

A. Right.

0. Says, "Return it to me." Signed Kevin Flannigan.
A. Correct.

0. So you didn't write it?

A. I didn't.

Q. Okay. ©Now, Mr. Gwynne asked you earlier about access
to your property, the adjoining property. To your
knowledg%, what does that have to do with the issues in
the case?

A, None whatsoever.

Q. All right. And let me ask you this: How much money

did you pocket from selling that part of your yard?

A. Zero.

Q. But you don't have that part of your yard anymore, do
you?

A. It's not mine.

Q. And that was something someone was willing to pay

$30,000 for, correct?

A. That's correct.
Q. All right. I'm going to show you something that was
also shown to you by -- it may be here. I may have

another copy. Show you a copy of Defendant's Exhibit 14.
Specialized Loan Servicing statement. Dated January 18th,

2012. You see it's addressed to you?
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A. Yes.

Q. Look at the bottom left-hand portion of it. And tell
me how much it says your payment amount is?
A, $1877.62. \

Q. And over here on the right, does it contain where it

says payment instructions? I can blow it up for you.

A. Yes. It's hard, for me to see but I guess it would,
yes.

Q. Do you see that?

A, Yes.

Q. Make check payable to Specialized Loan Serwvicing?

A. On that date, yes.

Q. Mr. Gwynne asked you earlier about having an addresé

based on the iettef, letter agreement document that Kevin
Flannigan sent you for Saxon Mortgage, right?

A, Right at the top: _I think it was on their letterhead
maybe, |

Q. In your experienée with mortgage loans, do mortgage
servicers always use the same address for different things
such as correspondence agﬁ payment process?

A. Not at all. T think over the course of this thing,
I've probably submitted things to two or three different

addresses.

Q. Thank you very much. I don't have any more questions

for you.

\
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THE COURT: Very good. Anything?
MR. GWYNNE: One moment, Your Honor.
RECROSS-EXAMINATION
BY MR. GWYNNE
Q. Verf briefly. Mr. Dolan, your attorney asked if you
received any money from the sale of your land, and you

said no; is that correct?

Aa. Meaning me directly?

Q. Yes.

A. Yes.

Q. But you do admit that the $65,250 was sent to Saxon

and applied to your loaﬂé
A. Correct. I do.

Q. So that money went to your loan to pay a debt that
you owe, partially pay a debt you owe,\correct?

Al No, it paid a loan to bring it current, not partially
pay a loan.

Q. Okay. &And just to be clear, you weren't forced to

sell this piece of land. Correct?

A. No.
0. You did it out your own free will?
A. That's correct.

Q. And just briefly, your attorney asked you about that
address on that letter from September 2011 from Saxon.

Would you agree with me that there's also a phone number
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on there you could have called to find out the address to
2 send your payment to?

3 |l A Yes, and I probably -- I don't even think that number
4 rang to where I eventually had to call to.get a phone

5 number.

v

6 MR. GWYNNE: ©No further questions, Your Honor. Thank
7 you.
8 THE COURT: Sir, you may step down. Please be

9 careful.

10 MR. RADEKER: Your Honor, we'd call Lisa Dolan to the

| )
11 stand briefly.

(— 12 _ THE COURT: Ms. Dolan come to the stand and be sworn,

~ 13 please.
14 LISA DOLAN, after being duly sworn, testified as
15 follows: ;
16 " THE COURT: Tell us who you are and spell your last
17 name.
18 THE WITNESS: Lisa Scott Dolan. D-O-L-A-N.
19 - DIRECT EXAMINATION
20 BY MR. RADEKER i
21 Q. Thank you, Ms. Dolan. Ma'am, could you tell me who,
22 if anyone, handled any communications with Saxon Mortgage
23 Services on your behalf?

(; 24 A. My husband, Bryon Dolan.

y

25 Q. Okay. Did you handle any of them yourself?

Record on Appeal 227




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Record on Appeal

130

LISA DOLAN -- DIRECT EXAMINATION BY MR. RADEKER

A. No.
0. Now, is that just a division of labor in ytall's
household?

Aa. You might say I trust him to do that. He discusses
it with me, but he handles that.
Q. '~ Do you remember him saying anything inconsistent with
what he said today?
A. No.
0. Thank you. I don't have any further questions.

THE COURT: All right. Yes, sir.

MR. GWYNNE: Thank you, Your ﬁﬁnor.

CROSS-EXAMINATION

BY MR. GWYNNE
Q My nawme is Charlie Gwynne. Nice to see you again.

Is it correct that you had no personal involvemént in
drafting of the September agreement that we've been
showing on the board? ‘

A. I did not.

0. And you have no direct knowledge about any statements
made by Saxon in the lawsuit?
A. No.

Q. So any information you have about that agreement or

about any communication with Saxon came through your

husbandg?
A Correct.
228
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0. Now, you did sign that adreement?
A. I did.
Q. Okay. But correct to say you signed it without
reading it, correct?
A. That's true. I trust him to do that.
Q. At this time the agreement was signed ‘in 2011, is it
true that you were a licensed real estate agent?
A. Yes. ’
~
Q. So you're familiar with how to buy and sell real
estate?
A, Yes. \
Q. Per the terms of that agreement we looked at, you and

your husband were requiréd to list the property for sale
for a certain time frgme. Do you agree with that?

A. Yes.

Q. And was the property listed for sale?

A, Yes, it was.

0. Was it listed into 2012 for a time?

A You know, I'm bad at dates so I couldn't really tell
|ﬁyou. And I haven't look at the documentation in a long
time. ;

Q. Well, did you ever receive a offer on the house?

A, Not that I recollect.

MR. GWYNNE: Thank you, Your Honor.

THE COURT: Sirx?
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MR. RADEKER: Thatis all.

THE COURT: Ma'am, you may be excused.

MR. RADEKER: Aﬁa finally, Your Honor, we'd call
Loretta Poch to the stand.

LORETTA POCH, after being duly sworn, testified

as folloﬁs:

THE WITNESS: My name is Loretta Poch, P-0-C-H.

DIRECT EXAMINATION

BY MR. RADEKER

Q. Ms. Poch, you work for Specialized Loan Servicing?

A. Yes, I do.

Q. And they're a servicer for the plaintiff in the case?
A. Yes.

0. They weren't always the servicer for plaintiff in the
case?

A. That's correct.

0. Servicer before that was Saxon Mortgage Service?

A. Right.

MR. WYMAN: Objection. These are all leadiﬁg
questions. Just make sure she's not being treated as a
hostile witness.

THE COURT: She's not being treated as a hostile
witness. He's her witness. He called her.

MR. WYMAN: Just making sure, Your Homnor.

THE COURT: I just took that to be preliminary.
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(ii 1 || BY MR. RADEKER

2 || 0. Let me ask you about that. You're here to testify
3 for the plaintiff in this case, right?
4 A. Yes.
5 | Q. All right. ©Now, how long have you worked for
6 || Specialized Loan Servicing?
7 A. Seven years.

-8 |l Q. Seven years. All right. Have you ever worked for
9 || saxon Mortgage Service?

10

No.

A.

11 |l 0. All right. Have you ever worked at BB&T?
A
Q.

(;‘ 12 No.
- 13 Kevin Flannigan, he worked at Saxon Mortgage Service,

14 didn't he?
15 [[a.  ves. )
16 || 0. And at Specialized Loan Servicing?
17 A, No.
18 || Q. So he did not work at Specialized Loan Serviciné?
19 A, No. {
20 || Q. Where does he work?
21 || A. Morgan Stanley. -
22 Q. Morgan Stanley. &And what's the name of the plaintiff
23 in this case?

(' 24 A. FV-I in trust for Morgan Stanley.

25 Q. So that's his involvement?
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N

1 A. Yes.

2 Q. Now, Saxon serviced the loan in this case during part
3 of the previous foreclosure action on this loan; is that

4 correct?

5 A. Yes.

6 Q. At the end of that case?

7 A, Of the 2009 case?

8 || 0. Yes, ma'am.

o] A, Yes.
10 Q. All right. And Saxon served both loans?
11 A. I don't know what their servicing is. N
12 Q. Okay. There's more than two, xright? Cj
13 A. I really don't know.
14 Q. You really don't know?
15 A. I really don't know.
16 0. Okay. So do you know how -- what Saxon's procedures

17 were?

i8 a. I know that they match industry standard procedure.
19 0. So you know they match industry standard procedures,
20 but you don't know how many locans are serviced?

21 A. That's correct.

22 Q. So you doﬁ't have any idea?

23 A. No, sir.

24 Q. So do you go their offices and see how they did their iw’

25 thing?
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(W3 1 ||A. No.

2 Q. And how fair would it be to say that anything you
3 know about what Saxon did concerning this loan or any loan
4 just comes from looking at documents. Pretty fair?
5 || 2. That is fair, yes.
é Q. All right. FV-I in trust for Morgan Stanley, they've
7 got a few loans don't they?
8 A, I don't know.
g || Q. You don't know? So when did Specialized Loan
10 Servicing become the servicer for this loan?
13 A. January 24, 2012.
P 12 Q. And so any information that Specialized Loan
13 Servicing has about this loan from before that comes from
14 some prior service servicer's records, right?
15 A. That's right.
16 MR. WYMAN: Objection, leading.
~ 17 ‘ THE COURT: Rephrase.
18 BY MR. RADEKER
19 || Q. All right. Ma'am, where does any information that
20 || specialized Loan Servicing has about this loan before it
21 tock over servicing of it come from?
22 A, All the records are transferred electronically for
23 servicer to servicer. We go through a lengthy process

<~ 24 that spans 30 days before a loan goes live on our system

25 where we receive data transfer of all the records, the
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payment history, the note history, and the loan documents.

And it goes through a rigorous process to ensure accuracy
in one group and then a second -- another entire group of
people re-review all of that information to ensure
accuracy again. Then -- this is 30 days prior. Thén 15
days prior, we get updated financial figures, and then
three days prior, we get updated financial figures again,
and it goes through tﬁe same rigorous process through
these two groups.

Once it's passed all these reviews, then it's
boarded -- we call it boarded, meaning loaded into our
system and it goes into live data on the date we begin
servicing transfer the loan. But it can't get to that
point until we've ensured all the accuracy. Once it's
boarded into our system, then the prior service records

become our servicing records.

0. So you said they become your servicing records?

A. That's correct.

0. Y'all didn't wmake them?

A. No.

0. Okay. BAnd now these groups, these are Specialized

Loan Servicing people in these groups?

A, Yes.
0. Not people from the prévious servicer?
A. No.
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. u

(w* 1|9. So if there's something that's just not in the
2 records, Specialized Loan Servicing, would they know about
3 that? -
4 A. If everything didn't match these business rules, this
5 rigorous testing, then it would become apparent something

6 || was missing.

7 || Q. But if there wasn't anything this records to show

!

8 || what happened, you wouldn't know that, would you?

s || A. That's right. If it never existed, we wouldn't
3 10 know -- it wouldn't be there.
11 | Q. All right. Is testifying part of your job?

}

- 12 A. Yes, it is.

13 Q. In fact, you were just in Florida yesterday
14 f} testifying; is that right?
15 A. No, I wasn't.

16 So where were you?

18

Q

17 A, Here.
Q You were here?
A

1% Here, yes.

20 || Q. All right. When is the last time you testified in

21 court?

22 || A. Last week. >
.23 Q. Last week?
(v 24 A Ckay.
) 25 Q. I'm sorry, where was that?
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A. In Florida.

Q. In Florida. So how many times a year do you
typically testify as part of your job?

A. It really varies. I would say from two times a week
to five or six times a week.

Q. And you work for Specialized Loan Servicing?

>

Yes, I do.

Q. All right. That's who writes your paychecks?
A

Yes.
Q. And that's who you're doing your work for when you
| testify?
A, Yes.
Q. Thank you. I don't have any further questions for
you.

THE COURT: Gentlemen?

MR. WYMAN: Your Honor, we don't have any
cross-examination. We reserve the right to call her in
our case-in-chief as far as our defense.

THE COURT: You can do that. Nothing further? Ma'am
you may step down. .

Yes, sir.

MR. RADEKER: Your Honor, that cohcludes our case.

We rest.
THE COURT: Okay. Madame PForelady, ladies and

gentlemen of the jury, the Dolans have now rested their
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' 1 ]l case, what's known as their case-in-chief, which means
2 that's the only evidence they intend to put up. Before we
3 hear from FV-I, there's matters that would be necessary

4 || for me to take up outside your presence. I don't

5 anéicipate this being very long whatsoeﬁer, but

6 || nonetheless, it would be improper for you to be here. So
7 || with that, Madame Forelady, I'm going to ask you take the
8 jury to jury room. We'll probably be a good ten minutes

9 || or thereabouts. Do not begin to deliberate. The case is

10 not over. With that, we excuse you from the courtroom.

11 (The jury left the courtroom at 2:29 p.m.)
i 12 THE COURT: All right. Motions?
L;‘ 13 MR. RADEKER: I was just going to say Mr. Dolan asked

14 I if he could use the restroom if you don't have any problem
15 || with that. We don't heed him here to argue the motions.
16 THE COURT: That would be fine. Yes, sir.

17 MR, WYMAN: Move for a motion for directed verdict on
18 || both causes of action, Your Honor. What would you like me
19 || to address first? I think the UTA claim probably easier
20 to address. I don't see any evidence that's been

21 || presented to satisfied the public interest requirement

22 showing repetition. This appears to be very similar to

23 the Robertson versus First Union National Bank, case with

(~ 24 a private wrong -- an alleged private wrong between two
e

25 parties and that's just not sufficient to satisfy the
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requirements of the Unfair Trade Practices Act.

THE COURT: I read the same case. Let me hear from
you, Counsel.

MR. RADEKER: All right. Thank you, Your Honor. 1I'd
say what we've got here is more than a private wrong.

This conduct is capable of repetition. Further, our court
has said many times that how you show potential for
repetition or even how you show impact on publig¢ interest
is not limited to any particular method. One could show
impact on the public interest even without showing
potential for repetition.

But here certainly these companies did servicing for
banks, Morgan Stanley. They have a chance to repeat such
behavior or behavior like it in the future. BAnd simply to
misrepresent to someone what the amount is to bring the
loan current is repeatable behavior. All one has to
demonstrate in orxder to satisfy the public interest
prong -- which I understand is the only prong they're
arguing we haven't satisfied -- is potential for -
repetition. It's capable of being repeated.

THE COURT: I don't think that's his argument at all,
but I'll be happy to hear more. Go ahead. I'll hear more
from you, I don't think that's what he said.A

MR. WYMAN: Your Honor, that's not what I'm saying.

MR. RADEKER: All right. Well, Your Honor if simply
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(ﬁ“ 1 || because there were a breach contract there could be no
) 2 || Unfair Trade Practices Act, we can tell that's not true
3 because we can look at cases that are decided between
4 || parties where there was a breach of contract, and the
5 court allowed Unfair Trade Practices Act cause of‘Fction,
6 such as the Wright versus Craft case and Singleton versus
7 Stokes Mazda case, I think, case that decided in
8 || memorandum. Were the law that simply because it's a
9 contractual relationship between the parties means you can
10 || never have Unfair Trade Practice BAct cause of action, the

v

11 || Act would be gutted. Totally meaningless.\

12 That's not the law. Those cases focus on the
- 13 typical, isolated nature of a breach of contract. They

14 don't stand for the proposition that simply because
15 there's a contract between the parties, there can't be an
16 || Unfair Trade Practices Act cause of action.
17 THE COURT: Yes, sir.

% 18 MR. WYMAN: Your Hono¥, I agree with his previous

j 19 representation of the case law, but that was not my

20 || intention as far as my only argument. This is a unique
21 set of facts. He's presented absolutely no evidence to
22 satisfy that this is -- has been -- occurred in the past

23 or there has the potential to be occurring in the future.

(. 24 Simply because there are loans serviced in South Carolina

25 by different lenders, that does not lead to a viable cause
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of action for the Unfair Trade ﬁractices Act. And as Your
Honor said, the Robertson versus First Union case is on
point. This is a conduct which only affects the parties
of the transaction here. This is between the plain;iff
and the defendants, Dolans, and that just does not give
rise to a.Unfair Trade Practices Act claim, and we should
be awarded a directed verdict because there's only one
reasonable inference.

THE COURT: The Court, at this stage of the
proceedings, is concerned only with’a scintilla of
evidence at the directed verdict stage and must look at --
the Court must ldéok at the motion in the favor -- in the
light most favorable to the nonmoving party. However,
there does have to be a scintilla of evidence, and this
Court has heard nothing that would rise to a scintilla of
evidence in this matter so that directed verdict motion is
gmmmd. Next cause of action?

MR. WYMAN: Thank you, Your Honor. BAnd as t6 the
breach of contract, Your Honor, we would argque they have
failed to present -- there's only one reasonable inference
from the evidence that's been presented thus far, that my
client did not breach the contract at issue. Mr. Gwynne
through the cross-examination of Mr. Dolan point by point
by point through that September 2011 agreement, and he

stated that he complied with all terms of that agreement
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( B 1 and said there's no breach of the note and there was no
. 2 || breach of the mortgage. Without a breach or unjustifiable
3 failure to perform the contract, they cannot satisfy their
4 burden of proof on the breach of contract action.
5 Furthermore, Your Honor, we would argue they have not
6 || presented any proof of damages in this case at all. The
‘ 7 $3,000 was sent; the $3,000 was returned. That's the only
8 || thing that really is evident in the case is that the
9 September 30th, 2011, agreement was complied with by my
10 client, and as well the Dolans, but there's simply been no
11 breach at all.
- 12 As to the fact there could have been -- if thexe's

13 some other oral agreement, we would argue that's been

7
{

14 || barred by the parol evidence rule. fhere would not be a
15 binding contract as to that, so they would not be able to
16 || satisfy the cause of action there.

17 “ THE COURT: Yes, sir.

18 . MR. RADEKER: Thank you, Your Honor. On this one, I
19 || would say I have an easier row to hoe than the other one.
20 I know first of all, got a couple places where there may
21 || be breaching, and certainly where the Court is looking at
22 the existence of evidence and not its weight, I think we

23 get past the directed verdict on the breach of contract

24 claim.

\/‘\

25 First of all -- and we'll come to another one that
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could stand totally independent of this. The September
22nd, 2011, agreement, testimony was Saxon extended the
deadline on behalf of the plaintiff. Mr. Dolan sent in
the first $3,000 payment. They turned around and sent it
back. That's a repudiation. That's a breach.

As to whether there's damages here, there's at least
a jury question as to whether this amount was sufficient
to bring this thing current. Look at the way that the
plaintiff behaved after they received the money. They
dismissed the foreclosure action. Banks don't dismiss
foreclosure actions when you haven't reinstated the
mortgage. /And then they turned around and treated it as
though it wasn't reinstated.

THE COURT: 1I'm going to disagree with you on that,
but go ahead.

MR. RADEKER: Well, in any event, it's at least some
evidence that they have reinstated, because dismissal of
the foreclosure action is consistent with reinstatement.
Further they submit -- "they" being -- you know, Saxon was
running the show at that point -- submits an order to the
court that says the note and mortgage are hereﬁy
reinstated. They move for that to be made an order, and
it's done. So they're saying it's reinstated. They
continue to treat it as though it's not. Mr. Flannigan

represented to the Dolans the amount necessary to bring it
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(’“, 1 || current and they paid that.
2 We're talking here about whether there's a scintilla
3 || of evidence of breach. Here there most certainly is. We
4 got enough to get past the rather low hurdle that it is to
5 || get past directed verdict on this point.
6 As to whether there's damages here, if the money
’ 7 || wasn't properly applied, there's certainly damages, \
8 because that's what caused there to be this big tab they
] say that they've got now, some $168,000 on this. Also, as
10 || part of this transaction here, the first transaction that
11 I spoke about in this argument, the September 22nd
12 transaction, that there's certainly evidence that the
13_|| plaintiff breached under that. The Dolans parted with a
14 |l piece of land that someone was willing to pay $30,000 for.
15 They don't have that now. They don{t have the money.
16 I They didn't make any money off the transaction and they
17 |} got no benefit from it at all.

, 18 And so we'd note that there's a scintilla of evidence
19 || on each point. But the points are: 1Is there breach and
20 did it ca;se damages? You know, We've got a contract -- I
21 don't think there's any doubt that there's two. There's
22 note and mortgage contract and there's the September
23 22nd agreement. : And there's a scintilla of evidence of
24 breach on each point. All the Court is concerned with on

25 damages at this point is some evidence tending show they
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existed:

THE COURT: All right, sir.

MR. WYMAN: Your Honor, as to the damages briefly,
the testimony is that $30,000 -- it's my understanding
Mr. Dolan's testimony is what he's claim his damages, the
$30,000. He was not required to sell that land. He -- I
simply do not see how that can be his actual damages as a
result of a breach, Your Honor. Our position is clearly
there's been no breach. Mr. Dolan testified point by
point that all terms were complied with as far as the
September 22nd, 2011, agreement. He had the opportunity
to say that they weren't, but they were.

MR. DOLAN: And I did.

THE COURT: Well, again -- and the Court not doing
the weight of the evidence. The Court is only being asked
to view the scintilla of evidence and he has testified to
his understanding of what the agreement was, and I'm not
weighing that evidence as that being heavy or light. I'm
just saying that was his understanding that he's testified
to. So the Court finds that is at least a scintilla of
evidence and that would go to the finder of fact, that
being the jury. So I'm going to deny your motion on that
cause of action.

MR. WYMAN: Thank you, Your Honor.

THE COURT: Other motions?
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(ﬁﬁ 1 MR. RADEKER: Not from me.
_ 2 THE COURT: Ready for the jury? We'll take a break.
3 MR. GWYNNE: Your Honor, could I...
4 (A recess was taken from 2:39 p.m. to 2:46 p.m.)
5 (The jury entered the courtroom at 2:46 p.m.)
6 THE COURT: All right. Madame Forelady, any matters
7 from the jury?
8 JUROR: No, sir.
9 THE COURT: No matters? Okay. We're ready to go.
10 MR. GWYNNE: Thank you, Your Honor. The plaintiff
11 || calls Ms. Loretta Poch to the stand.
_ 12 THE COURT: I remind you you're undér ocath. You

- 13 remain under oath.
14 DIRECT EXAMINATION
15 BY MR. GWYNNE
16 || Q. Ms. Poch, what company do you work for?
17 || A. Specialized Loan Servicing.
18 Q. And where is the physical location of your office?
19 A, Highlands Ranch, Colorado, which is a suburb of

| 20 Denver.

21 § 0. What is your job title?
22 |} A. High-risk analysis.
23 Q. And what are some of your job duties with SLS?

- 24 A, I work on contested foreclosures and service liaison

25 to local counsel, and I testify at foreclosure trials and
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in depositions.

Q. And this has come out before, but what is SLS's role
in the case?

A. We're a mortgage loan servicer. We collect payments,
disburse escrow. If the loan goes into default, we work
with borrowers on loss mitigation. If we're unable to
reach a resolution, we refer to the matter to foreclosure
and work with foreclosure counsel to have the property
foreclosed and sold.

Q. So would borrowers typically interact with your
company for their loan?

A. Yes, they would.

Q. And who is SLS servicing the Dolans' loan for?
A. FV-I in trust for Morgan Stanley.
0. Now, is it common practice in the mortgage loan

industry for a lender to use a loan servicer to handle
those type of operations?

A, Yes, it's very com