Qb MW
STATE OF SOUTH CAROLINA M c O
IN THE SUPREME COURT o
S
s
Certiorari to Greenville County
Robin B. Stilwell, Circuit Court Judge
Opinion No. 5428 (S.C. Ct. App. Filed 07/20/2016)
2013-GS-23-9298, 2014-GS-23-5445, 5446, 5490 |
THE STATE,
RESPONDENT,
V.
ROY L. JONES,
PETITIONER
APPENDIX
'LARA M. CAUDY - ALAN WILSON
Appellate Defender 1 Attorney General
DAVID ALEXANDER t  DEBORAH R.J. SHUPE
Appellate Defender '; Senior Assistant Deputy Attomney General
, Rembert Dennis Building
South Carolina Commission on g 1000 Assembly Street, Room 519
(ndigent Defense Columbia, SC 29201
Division of Appellate Defense § (803) 734-3727
.P.O. Box 11589
Columbia, SC 29211-1589 . W. WALTER WILKINS, Il
203) 734-1330 Solicitor, Thirteenth Judicial Circuit
(803) 734-133 Greenville County Courthouse
' 305 E. North Street, Suite 325
ATTORNEYS FOR PETITIONER | Greenville, SC 29601

(864) 467-8282

ATTORNEYS FOR RESPONDENT




»‘% <0 A 1&3\%
STATE OF SOUTH CAROLINA ot ¢ OO
IN THE SUPREME COURT et
. S
5 G-
Certiorari to Greenville County
Robin B. Stilwell, Circuit Court Judge
Opinion No. 5428 (S.C. Ct. App. Filed 07/20/2016)
2013-GS-23-9298, 2014-GS-23-5445, 5446, 5490
THE STATE,
RESPONDENT,
V.
ROY L. JONES,
PETITIONER
APPENDIX
LARA M. CAUDY ALAN WILSON
Appellate Defender Attorney General
South Carolina Commission on Indigent DEBORAH R.J. SHUPE
Defense Senior Assistant Deputy Attorney General
Division of Appellate Defense Rembert Dennis Building
PO Box 11589 1000 Assembly Street, Room 519
Columbia, SC 29211-1589 Columbia, SC 29201
(803) 734-1330 ' (803) 734-3727
~ ATTORNEY FOR PETITIONER W. WALTER WILKINS, III

Solicitor, Thirteenth Judicial Circuit
Greenville County Courthouse

305 E. North Street, Suite 325
Greenville, SC 29601

(864) 467-8282

ATTORNEYS FOR RESPONDENT



COURT OF APPEALS OPINION No. 5428 (FILED JULY 20, 2016) ........cccocveu...

PETITION FOR REHEARING (FILED AUGUST 4, 2016) ..ccconuvvvvrmmmmnerersseeenes

ORDER DENYING PETITION FOR REHEARING (FILED AUGUST 18, 2016)

| L]



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State, Respondent,
V.
Roy Lee Jones, Appellant.

Appellate Case No. 2014-001639

Appeal From Greenville County
Robin B. Stilwell, Circuit Court Judge

Opinion No. Op. 5428
" Submitted June 1, 2016 — Filed July 20, 2016

AFFIRMED

Appellate Defender Lara Mary Caudy, of Columbia, for
Appellant. :

Attorney General Alan McCrory Wilson and Senior
Assistant Deputy Attorney General Deborah R.J. Shupe,
both of Columbia, and William Walter Wilkins, III, of
Greenville, all for Respondent.

WILLIAMS, J.: Roy Lee Jones appeals his convictions for one count of first-
degree criminal sexual conduct (CSC) with a minor, one count of second-degree
CSC with a minor, and two counts of lewd act upon a child. Jones argues the
circuit court abused its discretion by allowing the State's witness to testify as an
expert in child sex abuse dynamics because the subject matter of her testimony was
not beyond the ordinary knowledge of the jury, the State failed to prove the



reliability of the substance of her testimony, she improperly bolstered the victims'
credibility, and her testimony was highly prejudicial. We affirm.

FACTS/PROCEDURAL HISTORY

During the period of sexual abuse, from 2004 to 2009, Jones lived with his
longtime girlfriend (Mother) and her two daughters (Older Sister and Younger
Sister) in different homes in Greenville County, South Carolina. Older Sister was
fifteen years old and Younger Sister was ten years old when Jones first began
molesting them.

On June 24, 2014, a Greenville County grand jury indicted Jones on two counts of
first-degree CSC with a minor, five counts of second-degree CSC with a minor,
and two counts of lewd act upon a child. The case was called for a jury trial on
July 16, 2014, ’ :

Prior to trial, Jones informed the circuit court he intended to object to the
admission of testimony from the State's proposed expert, Shauna Galloway-
Williams, on the ground that her testimony would improperly bolster the victims'
credibility. The court indicated it would hear Jones's objection prior to the
proposed expert testifying at trial. Subsequently, during jury qualification, the
court asked if any of the jurors had been a victim, or had a close relative who had
been a victim, of a sex crime. No jurors responded to the question. The court
further asked if any jurors had been personally accused—or had a close relative
who had been accused—of a sex crime and, again, no jurors responded.

At trial, Older Sister and Younger Sister (collectively "the Victims") described
various incidents of abuse that started with Jones making inappropriate comments
and fondling them, but eventually progressed to oral and vaginal intercourse.
Older Sister testified that, when she tried to stop Jones, he would physically force
her to comply, threaten to harm her and her family using witchcraft, and frequently
offer her gifts and money to keep her from reporting the abuse. Older Sister stated
Jones sexually abused her over one hundred times. In 2012, the Victims' aunt
confronted Older Sister after Younger Sister disclosed that Jones had been
molesting her. Following this conversation, Older Sister went to the police and
reported that Jones had sexually abused her as well.

Younger Sister testified that Jones started sexually abusing her when she was
going into the sixth grade. Jones's molestation began with fondling and progressed
to vaginal intercourse, and Younger Sister ultimately contracted a sexually
transmitted disease from him. After Jones beat Younger Sister for refusing to have



sex with him, she told Mother that Jones had been molesting her. Mother,
however, allowed Jones to continue living in the home and the molestation
continued. Younger Sister also testified that Jones would give her money and then
take it back after sexually abusing her. To prevent Younger Sister from reporting
the abuse, Jones physically abused her and threatened to harm her family with
witchcratft.

Subsequently, Mother testified regarding her relationship with Jones as well as the
circumstances under which the Victims reported the molestation to her. According
to Mother, Jones denied the reports when she confronted him, and she wanted to
believe Jones because she loved him. Mother was also concermed the Victims
would be taken away from her if they went to the police. In September 2008,
though, Mother took Younger Sister to a doctor's appointment and learned
Younger Sister had contracted a sexually transmitted disease. The doctor asked
Younger Sister if she was sexually active, and she just looked at Mother "asking if
she should say." Later, when Mother confronted Jones at home, the two got into
an argument and she left the house. Mother indicated she finally kicked Jones out
of the home in 2010.

The circuit court then held an in-camera hearing during which the State proffered
Galloway-Williams as an expert in child sex abuse dynamics to testify regarding
delayed disclosures, the disclosure process, and behavioral characteristics of
nonoffending caregivers. Galloway-Williams, the executive director of the Julie
Valentine Center, testified as to her extensive training and qualifications in the area
of child sexual abuse. On voir dire, Galloway-Williams was unable to recall
specific citations to studies or articles addressing the reliability of delayed
disclosure issues, but she indicated she could provide them and stated all of her
training included the studies and articles as the basis of fact. Moreover, Galloway-
Williams explained the textbook she uses to teach a class at'the University of
South Carolina Upstate referenced articles about delayed disclosures and
nonoffending caregivers. In addition, Galloway-Williams confirmed that these
issues are researched and published in articles in professional journals, subjected to
peer review, and uniformly accepted and used by experts and professionals in_
counseling and treating child sex abuse victims.

Jones objected to Galloway-Williams testifying as an expert in child sex abuse
dynamics, arguing the substance of her testimony was not beyond the ordinary
knowledge of the jury or reliable. Jones further contended her testimony would
improperly bolster the Victims' testimony and was highly prejudicial. The circuit
court overruled Jones's objection, finding the proffered expent testimony is



4

.admrssrble in child sex abuse cases of this nature,and the:subject matter. of
Galloway- Williams' testimony is outside the common- knowledge of the publlc as
wellas theJury pool in- pamcular # : :

Thereafter the crrcurt court qualrﬁed Galloway-erlrams as an expert m chrld sex
abuse dynamrcs over Jones's obJectron and she testified before the j jury. Durmg her
direct testimony, Galloway-Williams testified in general terms regarding delayed
disclosures, the disclosure:process, and-the responses:of nonoffendmg caregivers.
Nevertheless;: Galloway Williams' did-riot: specrfrcally reference the Victims or-
Mother. ‘On cross-examination; Galloway-Williams;stated she never met with any
of the ‘witnesses in’ this case, 1nclud1ng law‘enforcement, and her only knowledge 4
of the case came from drscussrons with the solicitor's office one month prior to -
trral ' :

After the crrcurt court demed Jones s motron fora. d1rected verdrct he took the )
stand-in his owndefense and. denred molestmg the Victims. Jones testified that he
was a large ﬁnancral prov1der for the, fam1ly -and would g1ve them all ofhrs ‘money.
Jones claimed he eventually "got t1red of" paying all the bills, with, the rest ofthe
family failing to contribute, and decrded to move out of the home. After Jones’
moved out, he stated Mother and the V1ct1ms still vrsrted h1m often Accordlng to
press charges agarnst Older Srster for stealmg money from h1m On Ccross-
examination; Jones admitted to-a prior conviction. for second- degree CSC .-

stemmmg from an incident durmg his: prevrous marrrage

At the concluS1on of tr1al ‘the | Jury found_vJ ones. gullty of one count of ﬁrst degree
CSC with:a «nor one count of secon; degree CSC wrth a mmor and two counts
of lewd act:upon a. child. The jury; however,
1nd1ctments _ollowrng the verdrct tvhe cire it entenced Jor
withiout-parole f for first--and second- degree CS( wrth a mrnor and ﬁfteen years
imprisonment, to run concurrently, for each count of lewd act ‘upon a chrld Thrs
appeal foll”’wed

STANDARD OF REVIEW

"In cr1m1nal cases, the appellate court Sits to réview errors oflaw only." State V.

: l’) S C 643 650, 773 S. E 7d9 6 909 (’7015) "Generally, the

! Prior to. tnal the S:t} te served Jones with notice of'its mtent 10 seek life wrthout
paro;le due tohis 1 85 conviction for second-degree CSC.' '




admission of expert testimony is a matter within the sound discretion of the
[circuit] court." State v. Cope, 405 S.C. 317, 343, 748 S.E.2d 194, 208 (2013)
(quoting State v. Whaley, 305 S.C. 138, 143, 406 S.E.2d 369, 372 (1991)). This
court will not disturb the circuit court's admissibility determinations absenta .
prejudicial abuse of discretion. State v. Adkins, 353 S.C. 312,326, 577 S.E.2d 460,
468 (Ct. App. 2003). "An abuse of discretion arises from an error of law or a
factual conclusion that is without evidentiary support." State v. Irick, 344 S.C.
460, 464, 545 S.E.2d 282, 284 (2001). "A [circuit] court's ruling on the _
admissibility of an expert's testimony constitutes an abuse of discretion whe(n] the
ruling is manifestly arbitrary, unreasonable, or unfair." State v. Grubbs, 353 S.C.
374,379, 577 S.E.2d 493, 496 (Ct. App. 2003). To show prejudice, the appellant
must demonstrate "a reasonable probability the jury's verdict was influenced by the
challenged evidence or the lack thereof." Fields v. Reg'l Med. Ctr. Orangeburg,
363 S.C. 19, 26, 609 S.E.2d 506, 509 (2005).

LAW/ANALYSIS

Jones contends the circuit court abused its discretion by allowing Galloway-
Williams to testify as an expert in child sex abuse dynamics because the subject
matter of her testimony was not beyond the ordinary knowledge of the jury, the
State failed to prove the reliability of the substance of her testimony, she
improperly bolstered the Victims' credibility, and her testimony was highly
prejudicial. We disagree. :

"[f scientific, technical, or other specialized knowledge will assist the trier of fact
to understand the evidence or to determine a fact in issue, a witness qualified as an
expert by knowledge, skill, experience, training, or education, may testify thereto
in the form of an opinion or otherwise." Rule 702, SCRE. The circuit court must
consider the following three-prong test before allowing the jury to hear expert
testimony:

First, the [circuit] court must find that the subject matter
is beyond the ordinary knowledge of the jury, thus
requiring an expert to explain the matter to the jury.
Next, while the expert need not be a specialist in the
particular branch of the field, the [circuit] court must find
that the proffered expert has indeed acquired the requisite
knowledge and skill to qualify as an expert in the
particular subject matter. Finally, the [circuit] court must



evaluate the substance of the: testxmony and determine
R whether it is. rel1able :

Watson v. FordMotor C'o 389 S C. 434, 446 699 S E ’7d 169 l75 (7010)

"Expert testlmony may be used to help theJuIy determme a fact in‘issue: based on

the expert S spec1ahzed knowledge ‘experience, or skill‘and is necessary in cases in
which the SU.b_]CCt matter falls out31de the realm of ordmary ldy knowledge." [d at’
445, 699 S E 7d at 175 ,

"Expert testlmony dlffers from lay testlmony in that an -
expert is perritted to state an. opxnlon based on. facts not:
- within his firsthand knowledge or'may:base his.opinion.
on information made available before the hearing solong - .
as it is the type of information that is reasonably relied-
upon in the field to make opinions. On the other hand, a
lay witness may only testify as to matters within his =
. personal knowledge and, may_ not offer, op1n1on testlmony
~_ which requires speC1al knowledge Sl(lll experlence or
| ..tralnmg ;

[d at. 445 46 699 S.E.2d at 175
"[B]oth. expert testlmony and behav1oral ev1dence are admissible as- rape trauma
evidence to prove a sexual offense occurred whe[ ] the probative value of such
evrdence outweigh: s its preJud1C1al ‘éffect." State'v. Weaver ling, 337 8. C. 460 474,
‘ 94 (Ct App 1999) (alteratlon in orrgmal) (quotlng State'v: -
.C. 502, 506 435 S. E 7d 859 862 (1993))

~Expert testimony- concerning ’common b\_ehavnoral '
characteristics of sexual assault victims and the range of
responses to sexual assault encountered by experts is
admissible: Such testxmony is relevant’ and’ helpful in
explamlng to theJury the typlcal behavior patterns'of
adolescent v1ct1ms of sexual assault. It assists the j Jury in
}}understandmg some of the aspects of the behavior of
“victims and prov1des 1n51ght into the abused chlld s often
strange demeanor | RN A AR

[d at474— 73 v J'SE7d at&794

i?rf\’:



render them unable to effectively articulate" incidents of criminal sexual abuse. Id.
at 414-15, 605 S.E.2d at 544.

More recently, in State v. Brown, 411 S.C. 332, 768 S.E.2d 246 (Ct. App. 2015),
cert. denied, (Aug. 6, 2015), this court addressed whether it was proper for an
expert to testify regarding child sex abuse dynamics and stated the following:

[T]he circuit court . . . found that, based on the jurors'
qualifications and their responses to questions during voir
dire, the empaneled jury "would not have any prior
knowledge from family members or otherwise as to sex
abuse directly." At trial, Appellant cross-examined the
minor victims extensively regarding their delays in
disclosure as well as the varying accounts of the abuse
they gave authorities. Indeed, the minor victims delayed
disclosing the abuse for almost three years, were unable
to recall specific days or dates on which they were
abused, gave varying accounts of certain instances of
abuse, and divulged more facts each time they spoke
about the abuse. Such behavior undoubtedly became a
fact at issue in this case, raising questions of credibility
or accuracy that might not be explained by experiences
common to jurors. Accordingly, we find Galloway-
Williams' specialized knowledge of the behavioral
characteristics of child sex abuse victims was relevant
and crucial in assisting the jury's understanding of why
children might delay disclosing sexual abuse, as well as
why their recollections may become clearer each time
they discuss the instances of abuse.

Numerous jurisdictions considering this issue have
similarly concluded it is more appropriate for an expert to
explain the behavioral traits of child sex abuse victims to
ajury. We believe the unique and often perplexing
behavior exhibited by child sex abuse victims does not
fall within the ordinary knowledge of a juror with no
prior experience—either directly or indirectly—with
sexual abuse. The general behavioral characteristics of
child sex abuse victims are, therefore, more appropriate
for an expert qualified in the field to explain to the jury,



so long as the expert does not improperly bolster the
victims' testimony.

411 S.C. at 34142, 768 S.E.2d at 251.

In arguing Galloway-Williams' expert testimony regarding delayed disclosures and
child sex abuse dynamics was not beyond the ordinary knowledge of the jury,
Jones essentially mounts a direct challenge to this court's decision in Brown. We
are not persuaded by his argument. Galloway-Williams' testimony on these topics
was substantially similar to her testimony in Brown, and the record indicates the
jury in this case likewise had no experience, either directly or indirectly, with
sexual abuse. Therefore, we decline to depart from our holding in Brown on this
settled question of law. See id. at 342, 768 S.E.2d at 251 (stating "the unique and
often perplexing behavior exhibited by child sex abuse victims does not fall within
the ordinary knowledge of a juror with no prior experience—either directly or
indirectly—with sexual abuse" and, therefore, holding it is "more appropriate for
an expert qualified in the field to explain to the jury").

We further find Galloway-Williams' testimony regarding the ways in which
nonoffending caregivers respond to sexual abuse was outside the realm of lay
knowledge such that it was more appropriate for an expert to explain to the jury.
The State argues, and we agree, that "caregivers' actions seem counter-intuitive to
people who have never experienced the horror of sexual abuse." In our view,
without having any direct or indirect experience with the circumstances
surrounding sexual abuse, a lay juror would not understand the reasons why a
nonoffending caregiver may not act immediately to protect a child from sexual
abuse occurring in the home. See generally Watson, 389 S.C. at 446, 699 S.E.2d at
175 ("Expert testimony may be used to help the jury determine a fact in issue based
on the expert's specialized knowledge, experience, or skill and is necessary in cases
in which the subject matter falls outside the realm of ordinary lay knowledge.");
Weaverling, 337 S.C. at 474-75, 523 S.E.2d at 794 (stating "[e]xpert testimony
concerning common behavioral characteristics of sexual assault victims and the
range of responses to sexual assault encountered by experts is admissible"); see
also State v. Tierney, 839 A.2d 38, 46—47 (N.H. 2003) (holding a police officer's
testimony was "erroneously admitted as lay testimony" based upon the conclusion
that he could not testify regarding the level of knowledge of a nonoffending adult
in a child sexual assault case because such testimony "required specialized

- training, experience[,] and skill not within the ken of the ordinary person").
Accordingly, we hold the circuit court properly admitted Galloway-Williams'
expert testimony because nonoffending caregivers' behavior in sexual abuse



cases—Ilike delayed disclosures and child sex abuse dynamics—is a subject
beyond the ordinary knowledge of the jury.

Turning to the final prong of the Watson test,” we disagree with Jones's argument
that the State failed to prove the reliability of Galloway-Williams' testimony and,
more specifically, whether it was subjected to peer review. "All expert testimony
must satisfy the Rule 702 criteria, and that includes the [circuit] court's gatekeeping
function in ensuring the proposed expert testimony meets a reliability threshold for
the jury's ultimate consideration." White, 382 S.C. at 270, 676 S.E.2d at 686. In
State v. Chavis, our supreme court concluded the testimony of child abuse
assessment experts is nonscientific. 412 S.C. 101, 106, 771 S.E.2d 336, 338
(2015). As the Chavis court noted, our courts do not follow a formulaic approach
in determining the foundational requirements of qualifications and reliability of
nonscientific evidence. Id. at 108, 771 S.E.2d at 339; see also White, 382 S.C. at
274,676 S.E.2d at 688 ("The foundational reliability requirement for expert
testimony does not lend itself to a one-size-fits-all approach, for the Council
factors'! for scientific evidence serve no useful analytical purpose when evaluating
nonscientific expert testimony.").

Jones primarily relies upon Chavis to support his argument that Galloway-
Williams' testimony was unreliable. We find Chavis distinguishable, however,
because the expert found to be unreliable in that case was qualified as a forensic
interviewer and testified regarding the conclusions she reached after using the
RATAC method to interview the victims. In contrast, Galloway-Williams testified
in general terms as to child sex abuse dynamics, focusing on delayed disclosures
and the responses of nonoffending caregivers. Therefore, we must determine—
based upon the record before us—whether the circuit court properly discharged its
gatekeeping function in determining the admissibility of Galloway-Williams'

2 Because Jones does not contest Galloway-Williams' qualifications as an expert,
we decline to address the second prong of the Watson test. See Brown, 411 S.C. at
340 n.1, 768 S.E.2d at 250 n.1 (declining to address the second prong of Watson
because the appellant failed to challenge the expert's qualifications).

3 See State v. Council, 335 S.C. 1, 19, 515 S.E.2d 508, 517 (1999) (stating that, in
determining whether scientific evidence is admissible, a court should look at "(1)
the publications and peer review of the technique; (2) prior application of the
method to the type of evidence involved in the case; (3) the quality control
procedures used to ensure reliability; and (4) the consistency of the method with
recognized scientific laws and procedures").
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testimony by answering the threshold question of reliability. See generally White,
382 S.C. at 274, 676 S.E.2d at 688 (declining to offer a "formulaic approach that
will apply in the generality of cases" because our supreme court "d[id] not pretend
to know the myriad of Rule 702 qualification and rehablllty challenges that could
arise with respect to nonscientific expert evidence").

Initially, we reject Jones's argument that "Galloway-Williams could not identify or
name a single publication or study" to support her testimony or explain whether
any of the studies she relied upon had been peer reviewed. A review of the record
reveals Galloway-Williams did, in fact, identify a publication in support of her
research. The following colloquy is instructive as to this point:

Q:  Let's focus on delayed disclosure as it relates to
child victims. You said that this information has
been peer reviewed. Can you tell me, or can you
give me specific examples of studies, or studies
that have looked at this evidence as reliable?

A:  Idon't have any here with me, but I could give you
articles and studies that directly relate to delayed
disclosure with the full citations. It would take me
a little bit of time to gather that up. I didn't bring
any of that with me. But during all of the training
that I've been to, including the 160 hours of skills
training and the other CEs that I have obtained
those articles are on the basis of fact.
Additionally, the text that I use for teaching the
course on child maltreatment includes information
about delayed disclosure and non-offending
caregivers that reference these articles as well.

Q:  What text is that?

A:  The text is called Child Maltreatment and it is
written by Stefanie Keen and I can't remember the

second author. Dr. Keen is one of the professors at
USC Upstate.

(emphasis added).

Galloway-Williams testified that her methods were published in articles.in
professional journals and trade publications, subjected to peer review, uniformly
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second author. Dr. Keen is one of the professors at
USC Upstate.

(emphasis added).

Galloway-Williams testified that her methods were published in articles in
professional journals and trade publications, subjected to peer review, uniformly
accepted and recognized within the area of child sex abuse experts-and
professionals, and relied upon for sexual abuse counseling and treatment.
Galloway-Williams further testified that the Julie Valentine Center applies the
same principles she explained in her testimony, and she has given multiple
presentations on delayed disclosures and the role nonoffending caregivers play in
the dynamics of child sexual abuse. Likewise, Galloway-Williams confirmed that
these types of principles were being used by counselors across the United States.

In light of Galloway-Williams' testimony regarding her methods, we are unable to
conclude the circuit court abused its discretion in finding Galloway-Williams'
testimony reliable. See, e.g., State v. Rinehart, 819 P.2d 1122, 1126 (Haw. Ct.
App. 1991) (finding an expert's "testimony that her training and expertise are
acceptable in the field of sexual abuse, and that the characteristics exhibited by a
sexually assaulted child are acceptable to and relied upon by experts in the field"
gave rise to "a reasonable inference that [the expert]'s opinions were based upon an
explicable and reliable system of analysis" and, thus, the defendant's argument
"that the showing was inadequate” was not sufficient to demonstrate "the lower -
court abused its broad discretion in admitting [the expert]'s testimony"). In our
view, the court adequately performed its gatekeeping function in ensuring the
foundational requirements of her expert testimony were met in this case. See
White, 382 S.C. at 274, 676 S.E.2d at 688 (noting "[t]he foundational reliability
requirement for expert testimony does not lend itself to a one-size-fits-all
approach"). Therefore, we find no reversible error as to the reliability issue.

Likewise, we reject Jones's argument that Galloway-Williams improperly bolstered
Mother and the Victims' testimonies. "[E]ven though experts are permitted to give
an opinion, they may not offer an opinion regarding the credibility of others."

State v. Kromah, 401 S.C. 340, 358, 737 S.E.2d 490, 499 (2013). "The assessment
of witness credibility is within the exclusive province of the jury." State v.
MeKerley,397 S.C. 461, 464, 725 S.E.2d 139, 141 (Ct. App. 2012). Consequently,
"it is improper for a witness to testify as to his or her opinion about the credibility
of a child victim in a sexual abuse matter." Kromah, 401 S.C. at 358-59, 737
S.E.2d at 500.
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Jones cites several cases in:support of his argument that Galloway-Williams'
testimony was unnecessary and only offered to improperly bolster Mother and the
Victims' testimonies. See State v. Anderson, 413 §.C. 212, 219, 776 S.E.2d 76, 79
(2015) (holding the circuit court committed reversible error by quahfymg the
State's w1tness "as an expert 1n child sex‘abuse assessment and in forensic
1nterv1ew;1ng A avuse the expert "vouched for the minor when she testified only to
those characterrstlcs wh1ch she observed in the mmor") KI omah 401 §:Ciat 356,
358,737 S. ,E 2d at 498—99 (ﬁndmg a foren51c interviewer's testrmony regardmg a
"'compellmg ding' of physrcal child abuse" problematrc and stating €xperts"may
not offer an. :opinion regardmg the cred1b1hty of others") State'v. Jennmgs 394
S.C. 473, 480 716 S.E. 2d 91, 94 (701 l) ("For an expert t6 comment on'the * " -
veracrty ofa chrld's accusatrons of - sexual abuse is: 1mproper "); Smith v. Srate 386
S.C. 562, 569 689 S. E.2d 629, 633 (7010) (ho dmg "[ Jhe’ foren31c interviewer's
hearsay testrmony 1mperm1351bly corroborated the [v]ictim's idertification of [the
defendant] as the assailant, and the forensic interviewer's subsequent opinion -
festimony: 1mproperly bolstered the [ ]1ct1m S credlblllty") State. v. Dawkms, 297
S.C. 386,.393-94,.377 S. E. 7d 798 30’7 (1989) (concludmg the. testlmony ofa
psychlatrrst who treated the vrctrm was 1mproper because the psych1atrlst answered

observatlons of the v1ct1m he was of the 1mpressron that [the v1ct1m s] symptoms
[were] genume") McKerley, 397 S C at 465 /75 S. E 7d at "14’7 (notmg the crrcu1tv

afﬁrmatlvely wh'en asked l‘llS opmlon as to whether the chlld's symptoms of sexual
abuse were: genume‘”) :

In Brown, h .
1nvolvmg experts who themselves conducted the forensic interview from cases

involying independent . mental health experts who addressed general behav1oral

rviewer, prepare a report for her testrmony, or express an oplmon or belref
regardm the credlbrllty of the Vrctlms allegatrons in: thrs case Importantly




13

Thus, we find the cases Jones cited are factually and legally distinguishable from
the instant case. In our view, Brown is directly on point and, therefore, we analyze
Galloway-Williams' expert testimony within the confines of that decision.

Because Galloway-Williams never commented on the credibility of Mother or the
Victims, but rather offered admissible expert testimony regarding the general
behavioral characteristics of child sex abuse victims and nonoffending caregivers,
we find her testimony did not improperly bolster their testimonies. The fact that
her testimony corroborated some of the Victims' reasons for delaying disclosure of
the abuse, or Mother's failure to act when she became aware of it, does not mean
Galloway-Williams' testimony improperly bolstered their accounts. See Brown,
411 S.C. at 345, 768 S.E.2d at 253 (stating "[t]he fact that [the expert's] testimony
corroborated some of the minor victims' reasons for delaying disclosure of the
abuse does not mean her testimony improperly bolstered their accounts"); see also
Weaverling, 337 S.C. at 474, 523 S.E.2d at 794 ("An expert may give an opinion
based upon personal observations or in answer to a properly framed hypothetical
question that is based on facts supported by the record." (quoting State v. Evans,
316 S.C. 303,311, 450 S.E.2d 47, 52 (1994))). Galloway-Williams merely offered
reasons why children might delay disclosing instances of sexual abuse, as well as
why a nonoffending caregiver may have an unusual reaction upon learning of the
abuse, to assist the trier of fact's understanding of the complex dynamics of sexual
abuse cases. Accordingly, we find the circuit court properly admitted Galloway-
Williams' expert testimony because she did not improperly bolster the Victims'
testimony, or Mother's testimony, at trial.

Finally, we reject Jones's argument that Galloway-Williams' testimony was highly
prejudicial and cumulative. Under Rule 403, SCRE, relevant evidence "may be
excluded if its probative value is substantially outweighed by the danger of unfair
prejudice . . . or needless presentation of cumulative evidence." "Improper
corroboration testimony that is merely cumulative to the victim's testimony,
however, cannot be harmless, because it is precisely this cumulative effect which
enhances the devastating impact of improper corroboration." Jolly v. State, 314
S.C. 17, 21, 443 S.E.2d 566, 569 (1994) (emphasis omitted). Nevertheless, "both
expert testimony and behavioral evidence are admissible . . . whe[n] the probative
value of such evidence outweighs its prejudicial effect." Weaverling, 337 S.C. at
474, 523 S.E.2d at 794 (quoting Schumpert, 312 S.C. at 506, 435 S.E.2d at 862).

Based upon our review of the record, we find Galloway-Williams' testimony was
not cumulative because she did not restate or improperly corroborate Mother or the
Victims' testimonies. Moreover, we find the high probative value of her testimony
outweighed any prejudicial effect on Jones's case. See Rule 403, SCRE. As in
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Brown, "Galloway-Williams' testimony was relevant to help the jury understand
various aspects of victims' behavior and provided insight into the often strange
demeanors of sexually abused children." 411 S.C. at 347, 768 S.E.2d at 254; see
also Weaverling, 337 S.C. at 474, 523 S.E.2d at 794 (noting expert testimony
"assists the jury in understanding some of the aspects of the behavior of victims
and provides insight into the abused child's often strange demeanor"). Her
"testimony was also crucial in explaining to the jury why child sex abuse victims
are often unable to effectively relay incidents of criminal sexual abuse." Brown,
411 S.C. at 347, 768 S.E.2d at 254; see also White, 361 S.C. at 414-15, 605 S.E.2d
at 544 (noting "[t]he inexperience and impressionability of children often render
them unable to effectively articulate the events giving rise to criminal sexual
behavior"). Further, her testimony assisted in explaining the various reactions a
nonoffending caregiver may have when learning about sexual abuse occurring in -
the home. :

As noted above, Galloway-Williams did not repeat Mother or the Victims'
allegations, vouch for their credibility, or make any statements that improperly
corroborated their testimonies. Further, she was not qualified as an expert in
forensic interviewing. Thus, as this court stated in Brown,

the concerns our supreme court expressed in Kromah
regarding forensic interviewers testifying as experts in
child sexual abuse cases are inapplicable to the instant
case because the danger of prejudice—which could
result from the jury giving undue weight to the expert
testimony of a forensic interviewer who interviews the
victim and expresses an opinion as to the child's
credibility—is simply not present here.

411 S.C. at 348, 768 S.E.2d at 254. Accordingly, we find the circuit court properly
admitted Galloway-Williams' expert testimony because her testimony did not
improperly corroborate Mother or the Victims' testimony, was not cumulative, and
its probative value substantially outweighed any prejudice Jones experienced from
its submission to the jury.

CONCLUSION

Based on the foregoing analysis, the circuit court's judgment is



AFFIRMED.’

LOCKEMY, C.J., and MCDONALD, J., concur.

> We decide this case without oral argument pursuant to Rule 215, SCACR.

15
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On July 20, 2016, this Court affirmed Appellant’s convictions for one count of first
degree criminal sexual conduct (CSC) with a minor, one count second degree CSC with a minor,

and two counts of lewd act upon a child. State v. Jones, Op. No. 5428 (S.C. Ct. App. Filed July

20, 2016). Pursuant to Rule 221(a), SCACR, APpellmt respectfully petitions this Court for

rehearing in light of the significant points overlooked and misapprehended by this Court.
Although Galloway-Williams was qualified as an expert in “child sex abuse dynamics,”

the law governing forensic interviewing is applicable here. There is simply no field of study

regarding “child sex abuse dynamics” and the real job of Galloway-Williams is to conduct
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forensic interviews. Although the solicitor tried to take her testimony outside the ambit of
forensic interviewing by creating a fictitious area of expertise, Galloway-Williams is simply a

forensic interviewer as revealed through her testimony and our state’s case law.

In State v. Kromah 401 S.C. 340, 737 S.E.2d 490 (2013), the South Carolina Supreme
Court proclaimed: “‘[W]e étate today that we can envision no circumstance where [a forensic
interviewer’s] qualification as an expert at trial would be appropriate.” Id. at 357, n.5, 737 S.E.2d
at 499 n.5. Moreover, in State v. Douglas, 380 S.C. 499, 502-503, 671 S.E.2d 606, 608 (2009),
our Supreme Court held the trial court erred in qualifying a forensic interviewer as an expert
because the testimony simply did not require expert qualification.

In Watson v. Ford Motor Co., 389 S.C. 434, 699 S.E.2d 169 (2010), the Supreme Court

specified the following three-prong test that must be considered by the trial judge before

allowing the jury to hear expert testimony:
First, the trial court must find that the subject matter is beyond
the ordinary knowledge of the jury, thus requiring an expert to
explain the matter to the jury. Next, while the expert need not be a
specialist in the particular branch of the field, the trial court must
find that the proffered expert has indeed acquired the requisite
knowledge and skill to qualify as an expert in the particular subject
matter. Finally, the trial court must evaluate the substance of
the testimony and determine whether it is reliable.

I1d. at 446, 699 S.E.2d at 175 (emphasis added).

Galloway-Williams’s testimony, which focused on delayed disclosure and the response
of a non-offending caregiver, was not beyond the ordinary knowledge of the jury. The reason
that it is unnecessary to qualify a forensic interviewer as an expert or to qualify someone as an
expert in the fictitious field of “child sex abuse dynamics” is because the information imparted

by such a witness is within the jury’s knowledge. Even without having any direct or indirect

experience with the circumstances surrounding sexual abuse, a juror can understand that a victim
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of sexual abuse may not disclose immediately for a variety of reasons. Likewise, a juror can
understand why a non-offending caregiver may not act immediately to protect a child from
sexual abuse. The jury did not need expert testimony to explain this subject matter as it did not
involve scientific, technical, or other specialized knowledge. See Rule 702, SCRE.

This Court must have overlooked Older Sister and Younge\r Sister’s testimony which |
provided an explanation as to why the now adult women delayed in disclosing and what
eventually led each to disclose. For example, Older Sister and Younger Sister both claimed
Appellant made repeated threats and told them no one would believe them if they told. Younger
Sister also said she was afraid she would be taken away from her mother if she disclosed.

Furthermore, Mother explained why she reacted the way she did when her daughters
disclosed to her. Specifically, Mother stressed her disbelief in the truth of the allegations, her
love for Appellant, and her fear of losing custody of her children to the Department of Social
Services if the allegations surfaced.

Older Sister, Younger Sister, and Mother had explained their thoughts and actions to the
jury. Expert testimony was not required for the jury to understand why the women delayed in
disclosing and why Mother responded the way she did. Again thege subjects did not involve
scientific, technical, or other specialiied knowledge, and the jury was capable of deciding
whether it believed the women’s explanations for why they delayed in rcpﬁrting their allegations
and Mother’s reasons for failing to immediately act. Galloway-Williams’ testimony as an
“ei(pert” was simply not needed, and it was improper bolstering.

Tumning to the third prong of the Watson test, the state failed to show Galloway-Williams’

testimony was reliable. Recently, in State v. Chavis, 412 S.C. 101, 771 S.E.2d 336 (2015), our

Supreme Court held that State v. White, 382 S.C. 265, 676 S.E.2d 684 (2009) should apply in
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qualifying child abuse assessment experts because their testimony is non-scientific. “Under White,
two threshold determinations must be made. First, the qualifications of the expert must be
sufficient, and second, there must be a determination that the expert’s testimony will be reliable.”
Chavis, 412 S.C. at 106-107, 771 S.E.2d at 339 (citing White, 382 S.C. at 273, 676 S.E.2d at 688).
The Supreme Court held the trial court improperly qualified the child abuse assessment “expert” in
Chavis because there was no evidence that her conclusions or impressions taken from the forensic
interviews she coﬁducted were accurate and her only peer review was another interviewer reviewing
her work to ensure she was using the RATAC protocol. Id. at 108, 771 S.E.2d at 339. The Court
further noted that although there is “no formulaic approach for determining the foundational
requirements of qualification and reliability in non-scientific evidence,” “evidence of mere
procedural consistency does not ensure reliability without some evidence demonstrating that the
individual expert is able to draw reliable results from the procedures of which he or she consistently
applies.” Id. (emphasis added).

Like the “expert” in Chavis, there was no evidence that Galloway-Williams’ conclusions
and claims were accurate or reliable. She testified about her experience and research, but provided
no specific information about what the research consisted of, whether it involved peer-reviewed
studies, or whether the underlying research had been found to be reliable.

As defense counsel pointed out, Galloway-Williams could not identify or name a single
study that supported her conclusions or opinions nor did she state whether any of the articles,
publications, or studies she relied on had been peer reviewed. This Court apparently found the fact
that Galloway-Williams named a publication, Child Maltreatment, which she explained is a
textbook that discusses delayed disclosure and the response of non-offending caregivers, as

evidence of her individual reliability. Appellant fails to see how her ability to name a textbook is
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evidence that her opinions and conclusions are reliable. Galloway-Williams maintained that this
textbook references articles about delayed disclosure and rnon-offending caregivers, but she never
named these articles, stated whether they had been found fo be reliable, nor indicted whether the
articles had been peer reviéwed.

Because there was no evidence of the reliability of Galloway-Williams® conclusions and
opinions, this Court should have held the trial court failed to properly execute its gatekeeping
function by qualifying her as an expert in “child sex abuse dynamics.”

The only purpose of Galloway-Williams’ testimony was to improperly bolster Older

Sister and Younger Sister’s testimony. See Kromah, 401 S.C. at 358, 737 S.E.2d at 499 (“It is

undeniable that the primary purpose for calling a ‘forensic interviewer’ as a witness is to lend

credibility to the victim's allegations.”). This Court held in State v. McKerley, 397 S.C. 461,

464, 725 S.E.2d 139, 141 (Ct. App. 2012), that it is improper for a witness to bolster the

testimony of other witnesses. See Smith v. State, 386 S.C. 562, 569, 689 S.E.2d 629, 633 (2010)

(finding a “forensic interviewer’s . . . opinion testimony improperly bolstered the Victim’s
credibility™).

In McKerley, the trial court allowed a witness to testify as an expert in “forensic
interviewing and child abuse assessment.” 397 S.C at 463, 725 S.E.2d at 141. The “expert” had
interviewed the alleged victim twice and concluded that both interviews were compelling for
sexual abuse. She also determined that the victim’s statements were consistent with other
information she had received about the case. Id. at 466, 725 S.E.2d at 142. This Court
determined there was no other way to interpret the language used in the expert’s testimony other
than to mean she believed the victim was being truthful. It further held, “In light of [the

expert’s] extensive inadmissible testimony bolstering the credibility of the victim . . . we cannot
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say the erroneous admission of [the expert’s] testimony did not contribute to the jury’s decision,”
therefore finding harmful error. Id. at 467, 725 S.E.2d at 143.

Our Supreme Court has also held that it is improper “for an expert to comment on the
veracity of a child's accusations of sexual abuse.” State v. Jennings, 394 S.C. 473, 716 S.E.2d 91

(2011); see State v. Dawkins, 297 S.C. 386, 393-394, 377 S.E.2d 298, 302 (1989) (holding

therapist indicating he believed victim's allegations were genuine was improper); see also State
v. Dempsey, 340 S.C. 565, 571, 532 S.E.2d 306, 309 (Ct. App. 2000) (holding therapist's
testimony children were being truthful in ninety-five percent of instances in which sexual abuse

was alleged was improper vouching for child); see also Kromah, 401 S.C. 340, 737 S.E.2d 490

(holding testimony by forensic interviewer of victim that victim had given a “compelling finding”
of child abuse was inadmissible).

In Jennings, Shauna Galloway-Williams, the same witness at issue in this case,
interviewed the three alleged victims of sexual abuse and issued a separate report for each child
that was admitted into evidence. She concluded in her reports that each child provided a
compelling disclosure of abuse by the defendant and that the children provided details that were
consistent with the background information received from their mother, the police report, and the
other children. 394 S.C. at 476-481, 716 S.E.2d at 92-95. Our Supreme Court held that the
conclusions in the reports improperly vouched for the children’s veracity and, thus, the trial court
abused its discretion by admitting the repohs into evidence. It further held the error was not
harmless because there was no physical evidence presented at trial and, therefore, the children’s
credibility was the sole issue in the case. d. at 94-95, 716 S.E.2d at 480.

It is clear from the record that the state in this case attempted to circumvent recent case

law by presenting a witness who had not met with Older Sister and Younger Sister, but who was



22

familiar with the case, and presumably the women’s testimony and specific allegations, as a
result of discussions with the solicitor’s office. While Galloway-Williams did not meet with the
Older Sister and Younger Sister, the state still used her to indirectly comment on their
credibility and provide greater weight to their testimony.

Galloway-Williams’ testimony was very likely interpreted by the jury to express that they
should believe Older Sister and Younger Sister because their behavior is typical, expected, and
complies with the behavior of the majority of other victims of sexual abuse. Her testimony
strongly implied that because the women acted in the same manner as other victims of sexual
abuse they must be telling the truth. Therefore, qualifying her as an expert and allowing her to
testify was error for “[t]he assessment of witness credibility is within the exclusive province of
the jury.” McKerley, 397 S.C. at 464, 725 S.E.2d at 141 (citing State v. Wright, 269 S.C. 414,
417,237 S.E.2d 764, 766 (1977)).

Not only was Galloway-Williams’ testimony used to bolster the complainants’ testimony,
it was also highly prejudicial to Appellant and cumulative. Under Rule 403, SCRE, relevant
evidence “may be excluded if its probative value is substantially outweighed by the danger of
unfair prejudice . . . or needless presentation of cumulative evidence.” Because Older Sister and
Younger Sister had already testified as to why they disclosed when they did and what caused
them to disclose, among other details, Galloway-Williams’ testimony was merely cumulative. It
was used solely by the state to reinforce and reiterate the reasoning for the women’s actions and

behavior. See Jolly v. State, 314 S.C. 17, 21, 443 S.E.2d 566, 569 (1994) (“Improper

corroboration testimony that is merely cumulative to the victim’s testimony, however, cannot be
harmless, because it is precisely this cumulative effect which enhances the devastating impact of

improper corroboration.”) (emphasis in original).
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Galloway-Williams’ testimony was also prejudicial to Appellant because there was no
physical evidence presented in the case and the sole issue was the credibility of Older Sister,
Younger Sister, and their mother. Because the witnesses’ credibility was the most critical
determination of this case and Galloway-Williams’ testimony was used solely to bolster their
credibility, Appellant was clearly prejudiced and should be granted a new trial. See Jennings,
394 S.C. at 480, 716 S.E.2d at 94-95 (“Because the children’s credibility was the most critical
determination of this case, we find the admissibility of the [forensic interviewer’s] written
reports was not harmless.”).

Respectfully, Appellant also urges this Court to reconsider its decision in State v. Brown,

411 S.C. 332, 768 S.E.2d 246 (Ct. App. 2015), as it applies to this case. Brown, which this Court
relied on heavily when rendering its opinion in this case, reads Kromah too narrowly. The intent of
Kromah and the line of cases that preceded it was to limit opinions vouching for the credibility of
witnesses. The state has simply renamed forensic interviewers as experts in spurious fields like
“dynamics of child sexual abuse.” This testimony does not aid the trier of fact, but instead it
invades the province of the jury.

Further, this Court erred by relying on the now outdated cases of State v. Weaverling, 337
S.C. 460, 523 S.E.2d 787 (Ct. App. 1999) and State v. Schumpert, 312 S.C. 502, 435 S.E.2d 859
(1993). Both Weaverling and Schumpert were decided long before our Supreme Court’s opinions

in Watson v. Ford Motor Co., 389 S.C. 434, 699 S.E.2d 169 (2010) and State v. White, 382 S.C.

265, 676 S.E.2d 684 (2009), both of which emphasized the important gatekeeping role of trial
courts in determining the admissibility of expert testimony under Rule 702, SCRE. Significantly,
Schumpert was decided before the Rules of Evidence were even adopted in South Carolina.

Moreover, Weaverling and Schumpert were also decided before Kromah and the line of cases that
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preceded it, including State v. McKerley, 397 S.C. 461, 725 S.E.2d 139, (Ct. App. 2012), M
Jennings, 394 S.C. 473, 716 S.E.2d 91 (2011), and Smith v. State, 386 S.C. 562,.689 SV.E.Z.d 629
(2010), were published. -

In light of ‘the factors listed above that were overlooked and misapprehended by this
Court in reaching its opinion, Appellant respectfully requests this Court grant rehearing, hold the
trial court abused its discretion by qualifying Galloway-Wi]lianw as an expert, and reverse his

convictions and sentence.

Respectfully submitted,

Lara M. Caudy -
Appellate Defender

ATTORNEY FOR APPELLANT

* This 4th day of August, 2016.
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