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STATEMENT OF ISSUES ON APPEAL 

1 DId Judge Early err m dismIssmg Appellants' claims and requmng them to pay costs and 
attorneys fees to Respondents because Appellants dId not dIsclose pnvIleged 
commumcatIOns wIth theIr attorneys, thereby requmng reversal and vacatIOn of hIS order 
of Apnl 6, 2010, as well as pnor orders upon WhICh It IS based? In thIS regard, (a) dId 
Judge Early err m holdmg that Appellants, merely by filmg theIr complamts, put at Issue 
the statute ofhmitatIOns and waived theIr attorney-chent pnvIlege concernmg that Issue? 
and (b) dId Judge Early err m holdmg that language mother complamts filed by other 
htIgants m other countIes put at Issue the statute of hmitatIOns m thIS case and Waived 
theIr attorney-chent pnvIlege concernmg that Issue? 

2 DId Judge Early err m Imposmg the sanctIOns of dIsmIssal of Appellants' claims and 
requmng them to pay costs and attorneys fees to Respondents for alleged deficIencIes m 
theIr dIscovery responses, thereby requmng reversal and vacatIOn of hIS order of Apnl 6, 
2010, as well as pnor orders upon WhICh It IS based? 

3 Was Judge Early legally quahfied to accept and/or retam the assIgnment to preSIde over 
thIS case? SpeCIfically, (a) DId Judge Early vIOlate the duty to fully dIsclose to ChIef 
JustIce Total and to Appellants and theIr counsel the full and complete nature of the long­
term relatIOnshIp between hIm and members of hIS famIly WIth Respondents' counsel, 
EllIS Johnston, and members of hIS famIly? (b) DId Judge Early vIOlate the contInuIng 
duty to fully dIsclose to ChIef JustIce Total and to Appellants and theIr counsel the 
addItIonal relatIOnshIps between hIm and members of hIS famIly WIth Elhs JOhnStOD and 
members of hIS famIly WhICh developed followmg hIS acceptance of the aSSIgnment of 
thIS case, as well as the full and complete nature of any such relatIOnshIps InvolVIng 
attorneys Anne Ross Rosen and Marvm InfrInge after they became counsel of record? 

4 DId Judge Early err m faIlmg to recuse hImself and vacate hIS pnor orders? 

5 DId Judge Early fall to msure that the Appellants' claims were bemg lItIgated m a fair and 
ImpartIal forum, thereby depnvmg them of theIr nghts to due process of law under the 
ConstItutIOns ofthe State of South Carohna and the Umted States of Amenca? 

STATEMENT OF THE CASE 

The complaInt m thIS case was filed m the Beaufort County Court of Common Pleas on 

October 13, 2005, allegmg seven causes of actIOn at law for damages, mcludmg, Inter aiza, a 

claim for breach of fidUCiary duty, and three (3) causes of actIOn for eqUItable rehef (R, pp 

587 -608) Respondents answered on January 17,2006, settmg forth a general demal and twenty-

two affirmatIve defenses mcludmg, Inter aiza, the statute ofhmitatIOns, thIS defense speCIfically 
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dId not mclude any of Appellants' claims subsequent to 1999 (R, pp 611-644) Pnor to the 

filIng of thIS case, a sImIlar lawsUlt had been filed agamst the Respondents m the Beaufort County 

Court of Common Pleas m 2003by the lImIted partners m ParkvIew Apartments LImIted 

PartnershIp ("ParkvIew") One of the Appellants m thIS case, Rhoda G Rentz, IS also an 

Appellant m the ParkvIew case, Appellants' counsel m thIS case IS also counsel for the Appellants 

m ParkvIew F ollowmg the filmg of the ParkvIew case, counsel for the partIes agreed to postpone 

any dIscovery m that case, as well as the filIng of thIS and other related cases, m order to pursue 

a unIversal resolutIOn for all cases mvolved Counsel agreed to Jomtly employ an mdependent 

appraiser to establIsh faIr market values for each of the propertIes mvolved, and then to mediate 

any dIsputed values The appraiser dId not complete the appraisals withm the time frame 

reqUlred, and the mediatIOn was canceled Thereafter, m 2005, SUltS were filed m Beaufort, 

Charleston and Orangeburg countIes agamst Respondents on behalf of the lImIted partners In thIS 

and two other affordable housmg proJects/partnershIps, 1 e, Palmetto Apartments, Orleans 

Gardens Apartments, and Roosevelt Gardens Apartments 1 On March 7, 2006, South CarolIna 

Supreme Court ChIef Justice Toal assIgned all five cases to CIrCUlt Judge Doyet A Early, III ("the 

Judge") "to hear and decIde all pre-tnal motIOns and other matters pertaining to these cases, 

mcl udmg the tnal and post -tnal motIOns" (R, pp 31-32) 

Between the time of hIS appointment and the present appeal, the Judge held heanngs on 

vanous motIOns filed by the partieS, mcludIng hearings on October 4,2006, November 19,2007, 

July 1,2008, December 9,2008, July 6, 2009, August 24,2009, January 14,2010 and March 29, 

2010 As a result of these heanngs, as well as pertment motIOns under Rule 59, SCRCP, the 

Judge Issued orders dated August 18,2008, December 17,2008, March 3,2009, June 2, 2009, 

1 See Appellants' bnefs m the related pendmg appeals 
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June 16,2009, July 28,2009, Apnl6, 2010, September 16,2010, October 7, 2010, October 22, 

2010, and December 11,2010, from whlCh thIS appeal IS bemg taken The heanngs and orders 

ImtIally mvolved Respondents' motIOns for dIsmIssal and change of venue, but then mcluded 

dIscovery Issues, and eventually evolved mto rulmgs by the Judge requmng dIsclosure of 

pnvileged commumcatIOns between Appellants and theIr counsel m thIS case, as well as the four 

related cases on appeal Appellants retamed other counsel and sought mtenm rehef m thls Court 

and also m the Court of Appeals, WhICh was demed 2 

F ollowmg thIS actIOn by the Appellate Courts, the Judge Issued hIS order of Apnl6, 2010, 

dismIssmg Appellants' claims m all cases, as part of the sanctIOns whIch he Imposed 

Appellants' Amended NotIce of Appeal was served on January 28,2011 By Order dated March 

9,2011, these appeals were certIfied for reVIew by the Supreme Court and transferred from the 

Court of Appeals 

STATEMENT OF THE FACTS 

The facts and CIrcumstances mvolvmg Pmewood Park Apartments LImIted PartnershIp 

("Pmewood") have several cntical dIfferences from those m the four related appeals One 

pnmary dIfference IS that Respondents' counsel m thls case was also representmg the hmlted 

partnershIp m connectIOn wIth the very matters that are at Issue m thIS case, thIS dual 

representatIon occurred both pnor and subsequent to the filmg of thIS case Durmg the course of 

theIr dual representatIOn, neIther Respondents nor theIr counsel made full dIsclosure to Appellants 

concernmg theIr respectIve roles, as reqUIred of fiducianes under the law of thIS State 

2 

On November 19,2009, thIS Court demed Appellants' PetItIOn for wnts of prohIbItIon and 
certIOran, on December 1,2009, the Court of Appeals dIsmIssed Appellants' appeal 
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Appellants are lImIted partners m Pmewood ThIs lImIted partnershIp ongmally consIsted 

of CarolIna Realty Company, whIch was both a general partner and a lImIted partner, and Carson 

R Rentz, the sole mdIVIdual lImIted partner The ongmal partnershIp was formed m 1971m 

order to construct and operate Pmewood Park Apartments, an affordable housmg project for low­

mcome cItIzens m Allendale, South Carolma (R, pp 552-553 ) Through amendments, Carolma 

Realty remamed the sole general partner, and Alfred E Rawl, Jr , James B Jackson and Whaley 

R Hmnant Jomed Rentz as lImIted partners In 1975, It was amended to mclude the Respondents 

and/or theIr predecessors as general partners, CarolIna Realty Company, together wIth Messrs 

Rawl, Rentz, Jackson and Hmnant became lImIted partners (R, pp 547-549) A detailed 

hIstOry of thIS partnershIp IS set forth m the affidaVIt of DaVIS dated Apnl 7, 2010, (R, pp 3525-

3526) Appellants mcorporate by reference herem the statements contamed m such affidaVIt 

Ongmal partners Rawl and Rentz are deceased TheIr wIdows, Appellants Mary Gasser 

Rawl and Rhoda G Rentz, acqUIred theIr mterests m Pmewood from the estates of theIr late 

husbands, Mrs Rawl has a twenty five (25%) percent mterest and Mrs Rentz has a ten (10%) 

percent mterest (R, P 547) Appellants Jackson and Hmnant each own a twenty-five (25%) 

percent mterest (R, P 548) Appellant Carolma Management CorporatIOn of Beaufort 

("Carolma Mgmt") owns a ten (10%) percent mterest, havmg acqUIred It from Carolma Realty 

Company (R, pp 545-546) The remammg five (5%) percent ownershIp mterest IS held by the 

Respondents Tuck ("Tuck") and AIMCO, eIther dIrectly or through ItS SUbSIdIary, AmReal (R, 

pp 549-550) The presIdent of Carolma Mgmt IS Laurance H DaVIS, Jr, who IS also an 

appellant m the Parkvlew, Palmetto and Roosevelt cases The Appellants are elderly, m theIr late 

70's and 80's, many have sIgmficant health Issues (C/, Rentz Aff, R, P 3767, DaVIS Aff R, 

P 3722, Hmnant Aff R, P 3772) 
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FollOWIng the InclUSIOn of Respondents Tuck and US Shelter as general partners In 1975, 

the Appellants had httle Involvement In partnershIp affaIrs, as these were handled by the general 

partners WhIle Mr Tuck remaIned as IndIVIdual general partner, the corporate general partner 

changed through a senes of mergers and acqUIsItIons whIch are descnbed more fully In the 

complaInt, ultImately, Respondent AIMCO, through one or more of ItS subsidIanes, 1 e , 

Respondents AmReal and/or ISTC CorporatIOn, acceded to the role of corporate general partner 

(R ,pp 549-552) In 1984, Respondents notIfied Appellants that they had contracted to sell the 

apartment complex to Management ASSIstance Group, Inc ("MAGI") for the sum of 

$1,320,00000, plus Interest (R, pp 555-556) The terms of the sale called for a small amount 

to be paid up front but the maJonty of the sales pnce was to be In a balloon payment, WIth 

accruIng Interest, In 1999, In the amount of$1,730,000 00 (R, pp 556-557) Although told 

by the general partners that they had vetted the purchaser's abIhty to pay, the hmited partners later 

dIscovered that the sale was actually made to a newly formed hmited partnershIp WIth no assets 

other than the property beIng acqUIred (R, pp 558,3728-3729,3773) 

Pnor to 1999, Respondents adVIsed Appellants of the potentIal for a problem WIth the 

final balloon payment, but made repeated assurances that they would make every effort to protect 

the partnershIp and to recover any assets due to It (R, pp 557-561, 3728-3729, 3773-3774) 

Appellants repeatedly Informed Respondents of the IncreaSIng value of the apartment complex 

In hght ofthe then-eXIstIng real estate market and requested that Respondents pursue retneval of 

the property In the event the note was not paid (R, pp 561, 3728-3729) In 1999, the purchaser 

defaulted, and Appellants began to make InqUIrIes of Respondents, as theIr general partners, 

concernIng the status of any efforts bemg made to recover the assets of the partnershIp 

Respondents proVIded no substantIve mformatIOn to Appellants (R, pp 571,3728-3729) As 

a result, Appellants consulted legal counsel to InvestIgate the status of the momes due to the 

Page 5 of 50 



partnershIp (R, pp 3729-3730,3773) When theIr counsel was unable to obtam mformatIOn 

from the general partners, Appellants called for a specIal meetmg of the hmited partnershIp to 

dISCUSS avaIlable optIOns, mcludmg replacement of any general partners who were unwIllmg to 

pursue recovery of the partnershIp assets The specIal meetmg took place m Beaufort at the office 

of attorney Joel D BaIley on September 14, 2000 The general partners sent AIMCO employee 

George Buchanan to the meetmg to proVIde mformatIOn to the hmited partner.;; Mr Buchanan 

was not famihar WIth all of the detaIls of the transactIOns, and It was agreed that a subsequent 

meetmg of the partnershIp would take place whIch would be attended by other agents of the 

general partners possessmg more knowledge (R, pp 3731,572-575,1250-1313) 

The subsequent meetmg occurred at AIMCO's office m GreenVIlle, South Carohna on 

October 24, 2000 ThIS meetmg was attended by general partners N Barton Tuck, Jr and 

AIMCO VIce presIdent Patnck J Foye Appellants dIscussed WIth Mr Tuck and Mr Foye 

numerous optIons aVaIlable to the partnershIp, mcludmg pursumg potentIal sale of the past-due 

note to thIrd partIes, as well as legal efforts to recover momes due under the past-due note or, 

alternatIvely, recovery of the apartment complex (R, pp 4741-3732,577-580,2502) It was 

agreed that counsel would be hued for the partnershIp for thIS purpose Appellants expressed a 

wIllmgness to receIve the apartment complex m heu of payment of the note, and Respondents 

assured Appellants that they would agam explore thIS possIbIhty Both Mr Tuck and Mr Foye 

mdIcated, however, that they would not WIsh to remam as general partners m the event the 

apartment complex was retneved by the partnershIp Years later, as part of the dIscovery 

undertaken m thIS case, Appellants would learn the real reason why the general partners were 

unwIlhng to remam m that pOSItIon If the apartment complex was retneved (R, pp 3771-3772, 

1315-1486 ) 
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By letter of November 10, 2000, Respondents mformed Appellants that attorney Arthur 

L Howson, Jr had been retamed on behalf of the partnershIp (R, P 2502) On December 8, 

2000, Mr Howson wrote to Mr Max Perry of Los Angeles, CahfornIa, the general partner of the 

purchasmg hmited partner created by MAGI to hold tItle to the property Mr Howson's letter, 

wrItten on behalf of Respondent AmReal, stated, "We hereby wIthdraw any authonty to take 

any actIOn disposmg of any partnershIp property or assets" (R, pp 2507-2508) ThIs mdicates 

that Respondents had preVIOusly gIven the defaultmg purchaser authonty to dIspose of the 

partnershIp property' ThIS fact had not been dIsclosed to Appellants Furthermore, Mr 

Howson's letter asked for "recommendatIOns" from the defaultmg purchaser "WIth regard to the 

dISpOSItIOn of the assets" (R, p 2508) Respondents provIded Appellants' counsel wIth a copy 

of thIS letter, and It was referenced m the letter from Appellants' counsel to Mr Howson on 

December 15,2000 (R, pp 2511-2512 ) At thIS pomt m tIme, Appellants were operatmg under 

the assumptIOn, based on Respondents' representatIOns at the October, 2000 meetmg, that the 

Respondents were takmg appropnate actIOn to protect the partnershIp assets 

In 2002, Respondents mformed Appellants that the HUD reserve account for Pmewood 

exceeded the mortgage balance, and that the defaultmg purchaser was wIllIng to return the 

apartments, Appellants then mformed Respondents that they wanted to explore thIS offer, and 

requested mformatIOn concernmg the amount of money m the HUD reserve account (R, P 582) 

Respondents then mformed Appellants that they dId not want to accept the return of the property, 

and would reSIgn as general partners, provIded Appellants paid compensatIOn and released them 

from all lIabIhty (R, pp 582-583) Appellants requested finanCIal mformatIOn as to the 

property, mcludmg, Inter alza, venficatIOn of the amount of the HUD reserve account, the 

eXIstence and amount of any hens on the property, and HUD's pOSItIOn as to any reconveyance 

to the partnershIp Respondents never proVIded thIS mformatIOn or documentatIOn (R, p 583 ) 
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Through the mvestlgatIOn of our counsel and, years later, through dIscovery m thIS and the related 

cases under appeal, Appellants would learn that MAGI and ItS pnncipal, Dean Earl Ross, had 

been the subjects of federal cnmmal proceedmgs m Cahfornia concernmg management fee 

kIckback schemes on affordable housmg projects, and that Respondents had also been the subject 

of a cnmmal mvestlgatIOn mvolvmg a kIck-back scheme for management fees assocIated wIth 

many of theIr propertIes Appellants also dIscovered that Pmewood was one of the propertIes 

mvolved m the kIckback schemes Respondents had negotlated wIth HUD and the Umted States 

Department to pay a $5,000,00000 fine to end the cnmmal mqUIry (R, pp 3739-3740,3780-

3781 ) 

Followmg the filIng of the complamt m ParkvIew m Apn12003, Respondents' counsel, 

EllIS M Johnston, II, ("Johnston") wrote to Appellants' counsel, advlSlng that he represented the 

general partners ofPmewood, mdicatmg Respondents' OppOSItIOn to havmg the property returned 

and seekmg Appellants' consent to the resIgnatIOn of the general partners If that occurred (R, 

pp 5805-5806) Between June 2003 and September 8, 2003, counsel for the partIes exchanged 

varIOUS commumcatIOns pnmanly relatmg to mformatIOn sought by Appellants m order to 

evaluate Respondents' proposals concernmg return of the propertIes, Johnston mdicated m hIS 

correspondence that there was a "tolhng agreement" m place concernmg these matters (R, pp 

5805-5816) Johnston dId not, however, mdicate that Respondents would pursue htlgatIOn 

agamst the defaultmg purchaser, hIS correspondence related only to negotIatIOns wIth the 

defaultmg purchaser On September 8,2003, Johnston filed a laWSUIt agamst the defaultmg 

purchaser m the GreenvIlle County Court of Common Pleas on behalf of the Pmewood 

partnershIp m order to collect "the sum of $1,045,520 00, together wIth mterest at the rate of 

10 25%, compounded annually, and for attorney's fees and costs" (R, pp 3907-3908, 5747-

5800) Johnston wrote Appellants' counsel that same day, mdicatmg hIS mtent "to obtam an 
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addItIOnal extensIOn ofthe Tollmg Agreement," but never mentIOned the filIng of the SUIt (R, 

P 5816) ThIS lawsUIt dId not become known to Appellants untIl 2007 

Between September and December 2003, Johnston mformed Appellants' counsel that the 

defaultmg purchaser wIshed to "purchase" the apartment complex for $300,000 00 

Notwlthstandmg the ObVIOUS mconslstency of purchasmg property WhICh they already owned, 

Appellants' counsel expressed concerns that the "purchase pnce" bemg offered was 

approxImately 113 of the apprazsal o/the property which had been conducted by Respondents 

(R, pp 5817-5819,584-586) On Apn119, 2004, unbeknownst to Appellants, the GreenvIlle 

County Clerk of Court mformed Johnston that the lawsUIt WhICh he had filed for Pmewood was 

about to be dIsmIssed because Johnston had never provIded proof of servIce The lawsUIt was 

dIsmIssed for lack of proof of serVIce by order dated July 26, 2004, whIch was sent to Johnston 

Appellants were not mformed of thIS actIOn Johnston, however, re-filed the lawsUIt under a new 

CIvIl actIOn number by complamt dated May 11, 2004 Johnston was notIfied by the GreenvIlle 

County Clerk of Court on October 24, 2005 that the second Pmewood lawsUIt was up for tnal 

durmg the week of November 7, 2005 On October 27,2005, the GreenvIlle County Clerk of 

Court agam mformed Johnston that the case would be dIsmIssed for lack of servIce On 

November 7, 2005, Johnston filed a "StIpulatIOn of DIsmIssal", certlfymg that the case had not 

been served and that dIsmIssal was appropnate (R, pp 3907-3908,5747-5800) Johnston dId 

not mform Appellants or theIr counsel of any of the facts relatmg to the second lawsUIt (R, pp 

587, 3907-3908) Notwlthstandmg that the stIpulatIOn dlsmlssmg the lawsUIt was "wIthout 

preJudIce," the effect ofthe dIsmIssal under South Carolma law was exactly the OpposIte m hght 

of the dIsmIssal of the first SUIt, dIsmIssal of the second SUIt operated "as an adjudIcatIOn upon 

the ments" Rule 41(a)(l), SCRCP Accordmgly, Johnston's faIlure to prosecute the SUIt 

effectIvely ehmmated the opportumty for subsequent SUItS to recover the property or the sums due 
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under the note 

Less than a month pnor to the second dIsmIssal of the GreenVIlle County smt agamst the 

defaultmg purchaser, Appellants had filed theIr smt agamst the Respondents, as noted above 

From the tIme thIS case was filed, the pnmary agenda of the Respondents and theIr counsel was 

to prevent Appellants' claims from ever bemg heard on the ments Respondents were 

unsuccessful on two (2) pnor attempts before two (2) separate Judges m the ParkvIew case to 

have the claims dIsmIssed, and thus aVOid a determmatIOn on the ments Once the remammg 

cases were filed and aSSIgned to Judge Early, SImIlar motIOns to dIsmISS were made by 

Respondents These motIOns were based on the defense of the statute of hmitatIOns and were 

hmited to Palmetto, Roosevelt and Orleans As shown above the statute of hmitations defense 

m Pmewood IS hmited to Respondents' conduct pnor to November, 1999 The defense, as 

asserted, was never apphcable to events occurrmg after that tIme Therefore, no legItImate 

argument could be presented for the proPOSItIon that the Pmewood case was barred by the statute 

of hmitatIOns as to any acts or omISSIOns by Respondents subsequent to November, 1999 

Accordmgly, when Respondents subsequently moved for summary Judgment, based upon the 

statute of hmitatIOns defense, theIr motIon dId not mclude Pmewood 

The summary Judgment motIon of Respondents, made WIth respect to Palmetto, Orleans 

and Roosevelt, was denIed (R, pp 38-39) ThIS was the last tIme that the Judge dechned any 

request for substantIve rehefby counsel for Respondents many of these cases Instead, he began 

to Impose a double standard on the partIes, holdmg Appellants to a SIgnIficantly hIgher standard 

than Respondents He ordered Appellants to produce pnvIleged commUnICatIOns WIth theIr 

counsel m thIS case and the related cases, and threatened to dIsmISS theIr claims If they faIled to 

do so Appellants were thereby put m the untenable pOSItIOn ofhavmg to gIve up theIr nght to 

pnvileged commUnICatIOns WIth theIr attorney m order to comply WIth the Judge's order and 
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preserve theIr claIms NotwIthstandmg the detaIled nature of Appellants' dIscovery responses 

and numerous supplements thereto, the Judge adopted the argument of Respondents ' counsel that 

the responses were deficIent ThIs IS partICularly Important m thIS case, as dIscovery m 

Pmewood, by agreement of counsel, was held to a mmImum because of the numerous dIfferences 

between It and the other cases (R, P 3776) The dIfferences were so sIgmficant that Pmewood 

was not even mcluded m the medIatIOn whIch occurred m March 2008, m fact, no medIatIOn has 

ever been held m Pmewood (R, pp 3776-3777) Appellants sought mtenm appellate rehef, 

whIch was demed Appellants declmed to produce the pnvIleged documents and were unable to 

satIsfy the Judge as to theIr dIscovery responses ThIs led to hIS dIsmIssal of theIr claIms m each 

of these cases ThIs course of events, and Appellants' efforts to aVOId the dIsmIssal of theIr 

claIms, are heremafter dIscussed m greater detaIl 

ARGUMENTS 

GIven the tIme and space constramts apphcable to these appeals, It IS ImpOSSIble to 

IdentIfy and dISCUSS each abuse of dIscretIOn by the Judge over the past five (5) years he has 

preSIded over these cases, as he repeatedly made ruhngs WhICh were not supported by the 

eVIdence or were controlled by errors of law The arguments m thIS appeal, therefore, seek to 

address the more ObVIOUS and egregIOUS rulmgs and conduct on hIS part 

1 Judge Early erred m Imposmg the sanctIOns of dIsmIssal of Appellants' claIms and 

reqUIrIng them to pay costs and attorneys fees to Respondents for Appellants faIlure to dIsclose 

pnvIleged commumcatIOns WIth theIr attorneys, therefore, hIS order of Apnl6, 2010, as well as 

pnor orders upon WhICh It IS based, should be reversed and vacated (Issue 1, Orders dated 12-

17-08,3-3-09,6-2-09,6-16-09, 7-28-09, 4-6-10, 9-16-10, 10-22-10, 12-11-10) DIsmIssal of 

Appellants' claIms, whIch had been sought from the outset by Respondents' counsel, was the first 

and only sanctIOn Imposed or even senously conSIdered by the Judge for what he perceIved to be 

mIsconduct on the part of the Appellants DIsmIssal of Appellants' claIms, coupled WIth an 
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award of attorneys fees and costs, was the harshest sanctIOn short of mcarceratIOn that the court 

could Impose, Appellants contend that It should not have been utilIzed gIven the facts of thIS case, 

and that the Judge abused hIS dIscretIOn m domg so ThIS IS partIcularly true m lIght of the facts 

that (1) less draCOnIan alternatIves were aVailable, (2) Appellants offered to submIt to lesser 

sanctIOns and took extraordmary steps to aVOId the dIsmIssal, (3) the Judge repeatedly adopted 

arguments of Respondents' counsel as eVIdence for the factual baSIS to support hIS deCISIOn, and 

(4) the Judge repeatedly deVIated from the law of thIS State m order to effect the dIsmIssal 

"When the court orders dIsmIssal, or the sanctIOn Itself results m dIsmIssal, the end 

result IS harsh medlcme that should not be admInIstered lIghtly The movmg party must show 

bad faIth, wIllful dIsobedIence or gross mdifference to ItS nghts to Justify the sanctIOn" Grzffin 

GradmgandClearmg Inc, vs Tlre Servlce Equzpment Mig Co Inc 334 SC 193,511 SE2d 716 

(Ct App 1999) (stnkmg of pleadmg as dIscovery sanctIOn reversed) "The sanctIOn Imposed 

should be reasonable, and not go beyond the neceSSIties of the SItuatIOn to foreclose a deCISIOn 

on the ments of a case The sanctIOn should be aimed at the specIfic mIsconduct of the party 

sanctIOned The sanctIOn should be a nfle shot, not a shotgun blast" The Balloon Plantatzon, 

Inc vs Head Balloons, Inc, et ai, 303 SC 152, 399 SE2d 439 (Ct App 1990) (tnal court's 

dIsmIssal for failure to comply WIth dIscovery order reversed, callmg the sanctIOn "a hydrogen 

bomb") DIsmIssal has been held an mappropnate sanctIOn where "any number oflesser, more 

narrowly tailored sanctIOns would have sufficed " Karppl v GreenVille Terrazzo Co Inc 327 

SC 528, 489 SE2d 679 (Ct App 1997) The record m thIS case IS clear that the Judge dId not 

comply WIth the law of thIS State, as CIted above, m Imposmg sanctIOns m thIS case 

The Judge dIsmIssed Appellants' claIms on Apnl 6, 2010, ("DIsmIssal Order") findmg 

that Appellants' were m contempt for faIlmg to abIde by hIS orders of March 3, 2009, ("DIscovery 

Order") requmng them to prOVIde "adequate responses to dIscovery requests" and July 28,2009 
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("Pnvilege Order") requmng them to produce pnvIleged commUnICatIOns wIth theIr counsel On 

Apn122, 2010, Appellants moved to alter or amend the DIsmIssal Order (R, pp 3830-3881 ) 

The judge denIed thIS motIon on September 16, 2010 (R, pp 146-147) A reVIew of the 

DIsmIssal Order neceSSItates a reVIew of the two underlymg orders The present dIscussIOn 

concerns the PnvIlege Order, the DIscovery Order IS dIscussed m detaIl under Issue 2 

Rule 26(b)(1), SCRCP, excludes pnvileged matenals from documents and mformatIOn 

normally subject to dIscovery "PartIes may obtam dIscovery regardmg any matter, not przvlleged, 

whIch IS relevant to the subject matter " (Id, EmphaSIS added) The exemptIOn of pnvIleged 

matenals from dIscovery, partIcularly those protected under the attorney-chent pnvIlege, rests 

upon the histoncal and sOCIetal value attnbuted to that pnvIlege As thIS Court has stated 

The attorney-chent pnvIlege IS based upon a pubhc pohcy that the best mterest of socIety 
IS served by promotmg a relatIOnshIp between the attorney and the chent whereby utmost 
confidence m the contmumg secrecy of all confidential dIsclosures made by the chent 
withm the relatIOnshIp IS mamtamed The attorney-chent pnvIlege belongs to the chent 
and not the attorney, and may be waived only by the chent Wilson v Preston, 378 SC 
348,662 SE2d 580 (2008), cItmg State v Doster, 276 SC 647, 284 SE2d 218 (1981) 

"The attorney-chent pnvIlege also apphes to commUnICatIOns ongmatmg from the lawyer rather 

than from the chent" Marshall v Marshall, 282 SC 534, 320 SE2d 44 (Ct App 1984) "The 

tnal court must determme the questIOn of pnvIlege wIthout first requmng dIsclosure of the 

substance of the commUnICatIOn" Wzlson supra In thIS regard, the "tnal court should not 

reqmre dIsclosure of attorney-chent commUnICatIOns to other partIes wIthout first determmmg 

whether the commUnICatIOns are pnvIleged by mqumng mto all the facts and CIrcumstances of 

the commUnICatIOn" Ibid As shown m the followmg dISCUSSIOn, the judge dId not do thIS 

Both SIdes sought dIscovery from attorneys, however, there was a substantial and cntIcal 

dIfference m theIr posItIOns Appellants sought mformatIOn relatmg to attorneys hIred by 

Respondents to represent the izmlfed partner~hlp m separate proceedmg~, osten~Ibly to recover 
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partnershIp assets Two attorneys, Mr Howson and Mr Brown, were hsted as wItnesses by 

Respondents m theIr mitIal dIscovery responses The role of these attorneys was a cntical 

component of Appellants' actIOn, partIcularly wIth respect to theIr claim for breach of fiducIary 

duty (R, pp 3613-3614) 

Mr Howson was hued to represent the partnershIp followmg the October 2000 meetmg 

Appellants were unaware at that tIme of the tremendous conflIct of mterest on the part of 

Respondents, whereby theIr role as general partner dIrectly conflIcted wIth theu own selfmterest 

m aVOIdmg cnmmal prosecutIOn The mstructIOns gIVen to the attorneys by Respondents 

concernmg the nature and scope of theIr retentIOn were clearly relevant, Respondents, however, 

asserted a claIm of attorney-chent pnvIlege to keep thIS mformatIOn from Appellants 

Appellants served dIscovery requests and deposItIOn notIces relatmg to the mvolvement 

of these attorneys wIth respect to theIr representatIOn of the izmIted partnershIp they dId not seek 

InformatIon concernIng any commUnICatIOns between Respondents and theIr counsel In thIS case 

When Respondents asserted the attorney-chent pnvIlege, Appellants filed a motIon to compel 

Appellants' posItIOns were m keepmg WIth the eXIstmg law of thIS State, and mcluded, Inter aiza, 

(1) Appellants were members of the partnershIp "chent", and therefore withm the persons 

entItled to share pnvileged commumcatIOns, (2) Respondents had Waived the pnvIlege by 

provIdmg Appellants WIth commumcatIOns generated by these attorneys and mVItmg Appellants 

to commumcate duectly WIth the attorneys, (3) Respondents were reqUIred as fidUCIarIes to make 

full dIsclosure to Appellants, mcludmg commumcatIOns WIth counsel for the partnershIp, and (4) 

the eVIdence of fraud resultmg from the Respondents' conflIct ofmterest was suffiCIent to place 

Appellants withm the "cnme-fraud" exceptIOn to the attorney-chent pnvIlege ~ The Judge 

3 

For a detailed dIscussIOn of these arguments whIch were presented to the lower court, see 
Appellants' Memoranda dated 11-19-07, R, pp 2268-2297 and 1-16-09, R, pp 3096-3099) 
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rejected these arguments at the urgmg of Respondents, and ruled that, not only were Appellants 

not entitled to thIS mformatIOn, but that every document lIsted on the 71-page PnvIlege Log of 

Respondents was pnvileged and not dIscoverable (R, pp 42-43), he made thIS rulIng WIthout 

ever seemg a smgle document, notwithstandmg that Appellants had specIfically asked hIm to 

conduct an m-camera reVIew of those documents Furthermore, he receIved no mformatIOn 

concernmg the pnvileged nature ofthese documents other than from Respondents' counsel, by 

way of argument or statements m theIr memoranda Therefore, there was no proper eVIdence to 

support hIS findmgs m thIS regard Hlggms v MUSe, 326 SC 592, 486 SE2d 269 (Ct App 1997) 

(" factual statements of the attorneys, whether made dunng argument or m wntten bnefs or 

memoranda may not be consIdered by the court ") LIkewIse, he clearly dId not mqUIre "mto 

all the facts and CIrcumstances ofthe commUnICatIOns," as reqUIred by Wzlson supra, and Tucker 

v Honda ofSC Mfg, Inc 354 SC 574, 582 SE2d 405 (2003) Accordmgly, there was a clear 

abuse of dIscretIOn, as the order was not supported by the eVIdence and was controlled by an error 

of law, the order of December 17, 2008 should be vacated 

Conversely, Respondents sought documents relatmg to Appellants' pnvIleged 

commUnICatIOns WIth theIr attorneys m thiS ca5e ThIS dJd not occur untIl August, 2008, even 

though many of these documents had been lIsted by Appellants on theIr Pnvilege Log smce 2005 

Respondents claimed that the documents were dIscoverable because they were relevant to the 

statute of lImItatIOns Issue It IS Important to note that the commUnICatIOns whIch Respondents 

sought were commUnICatIOns between Appellants and theIr counsel m thiS lztlgatlOn The 

pnvileged nature of the commUnICatIOns between Appellants and theIr counsel, and the duty of 

counsel to protect such commUnICatIOns from dIsclosure, was acknowledged by counsel for 
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Respondents as early as 2007 4 

In an attempt to get around thIS obstacle and the prohIbItIon of Rule 26(b), Respondents 

claImed that Appellants had Waived theIr attorney-chent pnvilege and work product protectIOn 

"The definItIOn of Waiver, approved by thIS court m many cases, IS 'the mtentIOnal relmqUIshment 

of a known nght ' It may be eIther express or Imphed If claimed to have been express, It must 

appear to have been a clear uneqUlvocal and declslve act shOWing such a purpose If claimed 

to have been Imphed, It must appear that the opposlfe party has been mlsled to hls prejudlce mto 

the honest behefthat such wazver was Intended or consented to (EmphaSIS added) W S Gray 

Cotton Mills v Spartanburg County Mills 139 SC 223, 137 SE 684 (1927) As herem dIscussed, 

Respondents faIled to prove that Appellants waIved theIr attorney-chent pnvIlege 

There was no express Waiver by Appellants, as they had asserted from the outset that theIr 

commUnICatIOns WIth theIr counsel were pnvIleged Therefore, Respondents advanced the theory 

that Appellants had lmplzedly Waived theIr pnvilege and protectIOn through what they called an 

"at Issue" Waiver Under Respondents' theory, Appellants, merely by filing their complaint, had 

put the statute of hmitatIOns "at Issue" and thereby Imphedly Waived any claim of pnvIlege or 

protectIOn as to any documents or mformatIon whIch mIght be relevant to that Issue Appellants 

repeatedly pomted out to the Judge that there was absolutely no support for such a pOSItIOn under 

the law of thIS State and that, m fact, South Carohna law was exactly the OppOSIte - the statute of 

hmitatIOns IS an affirmatIve defense under Rule 8(c), SCRCP, and must be affirmatIvely pled or 

It IS Waived ThIS reqUIrement was clearly recognIzed by Respondents, and IS confirmed by theIr 

own Answer, WhICh asserts the statute of hmitatIOns as an affirmatIve defense Furthermore, 

4 

In argumg agamst Appellants' request for mformatIOn and documents concernmg attorneys hIred 
for the partnershIps, Mr Johnston stated to the Judge, "Clearly Mr Bailey IS not gomg to tum over 
what he sent to hIS hmited partners and what they sent to hIm " (R, P 849,11 22-24) 
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Respondents never made any showmg that they had been mIsled to theu prejUdICe mto believmg 

Appellants had mtended or consented to any Implied Waiver C/ W S Gray, supra 

Nevertheless, the Judge agam adopted the argument of Respondents' counsel and held 

that, merely by filmg their complamt, Appellants had put the statute of hmltatlOns at Issue and 

lmphedly Waived any pnvllege or protectlOn concernmg any documents whIch mIght be relevant 

to that Issue (R, pp 108, 137) The DIscovery Order states that the findmg oflmphed waIver 

was denved exclUSIvely from Respondents' memorandum and theIr argument concernmg the 

statute of hmltatlOns ThIS rehance upon arguments of counsel IS contrary to the laws of thIS 

State C/ Hlggms, supra The DIsmIssal Order states, "The factual bases for the Court's rulmgs 

on the pnvllege Issues have not changed" (R, P 137) ThIs order states that the Judge 

"conSIdered at length" the arguments and memoranda of Respondents' counsel, that he 

"dIsagrees" WIth Appellants' arguments showmg the factual and legal errors m the Pnvllege 

Order, and concludes, "Once przvllege was wazved as to the documents (by mere fibng a/the SUltS 

and/or by reasons a/the aliegatlOns m the Orleans and Roosevelt complamts) they were subject 

to discovery m all five cases" (R, p 137, emphaSIS added) There IS no law m thIS State to 

support such a findmg, the Judge abused hiS dIscretIOn and the order should be vacated 

The DIsmIssal Order does not quote language from the Orleans and Roosevelt complamts 

whIch It references, the reference apparently relates to Respondents' assertIOn, m thezr 

memoranda, that certam language m the complamts m the two cases lmphedly put at Issue the 

statute ofhmltatlOns These two complamts refer to the partIes' agreement to forgo dIscovery and 

the filmg of addItIonal lawsUlts m order to appraIse the propertIes and medIate all claims, and 

allege that Respondents mIsled Appellants, thereby resultmg m a delay oftheu ablhty to recover 

theu damages A faIr readmg of these two complamts reveals that the statute ofhmitatlOns IS not 

mentlOned at all, and that the allegatIOns only serve to proVIde the baSIS for Appellants' claims 
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I 

for damages resultmg from the delay occasIOned by the Respondents' mIsuse of the appraIsal and 

medIatIOn process It does not meet the test for ImplIed waIver under South CarolIna law The 

ImplIed WaIver must be "reasonably mferable" from the conduct of the party Canal Insurance 

Company v Caldwell, 338 SC 1, 524 SE2d 416 (Ct App 1999), It must mvolve " 

CIrcumstances indIcating an Intent to wazve " (EmphasIs added) Bonnette v State, 277 SC 17, 

282 SE2d 597 (1981) "WaIver wIll not be ImplIed from doubtful acts" Zeller v Cumberland 

Truck Sales, 272 SC 558, 253 SE2d 111 (1979) The language m the two complamts does not 

meet thIS cntena for WaIver, to mterpret the allegatIOn concernmg delay and resultmg claIm for 

damages as mjectmg the Issue of the statute of lImItatIOns so as to ImplIedly waIve any attorney-

clIent pnvIlege wIth respect to such Issue IS a gross dIstortIOn of the language of the pleadmgs, 

represents a devIatIOn from the law of thIS State and constItutes an abuse of dIscretIOn by the 

judge IncredIbly, the judge adopted Respondents' arguments and held that such language 

JustIfied hIS findmg that Appellants had waIved theIr nght to claIm pnvIlege or protectIOn even 

though the complaint In thIS case does not contain the language referenced and relzed upon 

The dIsmIssal of Appellants' claIms and ImpOSItIOn of monetary sanctIOns based on the 

ImplIed WaIver arguments demonstrates a clear abuse of dIscretIOn "An abuse of dIscretIOn 

occurs when the declSlon of the tnal Judge IS unsupported by the eVIdence or controlled by an 

error oflaw" Austin v Stokes-Craven Holding Corp, 387 SC 22, 691 SE2d 135 (2010) The 

judge's relIance upon arguments of counsel, as set forth m theIr oral arguments, memoranda and 

proposed orders, m order to establIsh a factual baSIS for hIS declSlon, shows that hIS orders of July 

28, 2009 and Apnl 6, 2010 conflIct WIth HIgginS supra they were not supported by proper 

eVIdence, and were clearly controlled by errors of law Accordmgly, they should be vacated 

Respondents' argument that Appellants had WaIved theIr attorney-clIent pnvIlege, so 

readIly adopted by the judge, had prevIOusly been rejected by the Honorable Gary E Clary, who 
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was appomted as SpecIal Master for the specIfic purpose of exammmg thIS Issue The judge, 

confronted wIth Appellants' request for an m-camera reVIew of all documents claImed to be 

prIvIleged by eIther party, acknowledged that he dId not "have the tIme and the resources to go 

through all of the attorney-chent documents," and referred the prIvIlege Issue to Judge Clary, 

mcludmg documents concernmg the lawyers hIred to represent the partnershIps (R, pp 1016-

1028, quote at p 1026,11 17-19,44-48, 77-78 ) The partIes were reqUIred to share equally the fees 

charged by Judge Clary for hIS servIces as SpecIal Master 

Judge Clary spent several days reVIewmg the documents Respondents reasserted theIr 

arguments concernmg ImplIed waIver, Judge Clary rejected these arguments (R, p 82) Judge 

Clary also ruled that certam documents WhICh Respondents claImed to be prIvIleged were not 

prIvIleged and were dIscoverable by Appellants (R, p 92) DUrIng Judge Clary's reVIew, 

Appellants' counsel dIscovered that counsel for Respondents had, for several months, been m 

posseSSIOn of documents from the Bryan Cave law firm, whIch Appellants had sought m theIr 

prIor dIscovery requests Respondents had not dIsclosed that they were m possessIOn of thIS 

eVIdence Once these documents became known to Appellants, Respondents ImmedIately sought 

to mclude them on theIr growmg PrIvIlege Log The Issue oftheIr "prIvIleged" status was added 

to the task of Judge Clary He determmed that many of these documents were not prIvIleged, and 

ruled that they were subject to dIscovery by Appellants 

When the judge adopted Judge Clary's rulmgs per se (R, pp 100-101), Respondents 

moved that Judge Clary's rulIngs be altered m order to remstate the protectIOns earlIer gIven by 

the judge They also asked that the judge reject Judge Clary's findmgs concernmg the prIvIleged 

nature of Appellants' commumcatIOns WIth theIr counsel (R, pp 3158-3166) Appellants also 

noted sIgmficant errors m Judge Clary's findmgs, mcludmg, mter aha 
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(1) hIS adoptIOn of Respondents' "dIvergence" theory whIch IS not recogmzed m 
South Carolma and whIch matenally alters South Carolma law as to fidUCIary 
dutles, Cj,Anthonyv Padmar Inc 320 SC 436, 465 SE2d 745 (Ct App 1995) 
(general partners owe fidUCIary dutIes to lImIted partners, and VIOlate such dutles 
when they fall to dIsclose all known mformatIOn that IS sIgmficant and matenal, 
especially m transactIOns m whIch they have a pecumary mterest), Beck v 
Clarkson, 300 SC 293,387 SE2d 681 (Ct App 1989) (partners' fidUCIary duty 
IS contmuous, and extends even past dISsolutIOn of the partnershIp) (R, P 3614), 

(2) hIS rejectIOn of the "common mterest doctnne" concernmg pnvileged 
commumcatIOns, findmg Appellants' Waiver of the attorney-clIent pnvIlege 
concernmg commumcatIOns made to persons possessmg a cornmon mterest WIth 
Appellants The judge's adoptIOn of Judge Clary's rulmgs conflIct WIth the law 
of thIS State Cf TobaCCOVille USA, Inc vs McMaster, 387 SC 287, 692 SE2d 
526 (2010) (common mterest doctnne adopted by Supreme Court under facts 
presented "The cornmon mterest doctnne protects the transmISSIOn of data to 
WhICh the attorney-clIent pnvilege or work protect protectIOn has attached when 
It IS shared between parties WIth a cornmon mterest m a legal matter The 
mqUIry IS whether or not the matters dIscussed m the allegedly pnvileged 
documents are matters of common mterest So long as the documents at Issue 
were covered by an applIcable pnvilege, when created, that pnvIlege contmues 
untIl Waived When the common mterest doctnne applIes, It creates an exceptIOn 
to any potential Waiver of pnvIlege ") 

Agam, based on nothmg but the arguments of Respondents' counsel, the judge modIfied 

hIS Order of June 2, 2009 to accommodate the requests of Respondents' counsel and deny the 

relIef sought by Appellants By Order of July 28, 2009, he altered Judge Clary's rulmgs, 

provIdmg Respondents WIth the protectIOns they sought whIle requmng Appellants to produce 

commumcatIOns WIth then counsel whIch Judge Clary had protected as pnvIleged 5 The PnvIlege 

Order dId not prOVIde for any redactIOn of counsel's ImpreSSIOns or any other protectIOns, If 

obeyed, It would render meanmgless theIr attorney-chent pnvilege, and place Appellants m the 

pOSItIOn of provIdmg Respondents WIth then "game plan" for thIS IItlgatIOn (R, pp 3614-3615 ) 

Furthermore, the order applIed to all lImIted partners m all five cases, even though the ParkvIew 

Pnor to the entry ofthe 7-28-09 order, Appellants' counsel objected to It on the baSIS that Rule 
53, SCRCP, prohIbIted the judge from altenng the rulmgs of the SpeCIal Master ThIS Issue was 
addressed m Appellants' pnor PetItIOn for Wnt ofProhibitlon and the arguments stated therem 
are adopted and mcorporated mto thIS bnef See also Bailey AffidaVIt, R, P 3618 
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Appellants were clearly m a dIfferent posItIon than those m the other cases, havmg filed then case 

as early as 2003 

Appellants made several attempts and efforts to find some alternatIve to the dIlemma 

occasIOned by the PrIvIlege Order These mcluded, mter aha 

6 

(1) Fnst, they sought to have the order amended under Rule 60, SCRCP, m order to 
correct mIstakes of fact and law At the urgmg of Respondents' counsel, thIS 
motIon was demed by the Judge (R, P 145) 

(2) Appellants were concerned that a partIal productIOn of theIr commumcatIOns wIth 
theIr counsel could constItute a total Waiver of theIr attorney-clIent prIvIlege, m 
lIght of the declSlon m Marshall supra (dIsclosure to a thIrd party "waives the 
attorney clIent prIvIlege not only to the specIfic commumcatIOn dIsclosed but also 
to all commumcatIOns between the same attorney and the same clIent on the same 
subJ ect") (R, P 1022, I 17- P 1023, I 7) The Judge's rulmg also began to 
cause Appellants to aVOId commumcatmg wIth then counsel, adversely affectmg 
then representatIOn m thIS case (R, pp 3743-3744, 3623, 3762, 3785, 3768, 
3794,3789-3790 ) 

(3) At the urgmg of Respondents' counsel, the Judge threatened to dIsmIss then 
claims If Appellants WIthheld theIr prIvIleged commumcatIOns Appellants urged 
the Judge to consIder lesser sanctIOns, mcludmg a contempt CItatIOn whIch would 
entItle them to an ImmedIate appeal (R, P 3619) ThIS request was opposed by 
Respondents' counsel and, agam, the Judge acceded to theIr WIshes, and prepared 
to dIsmISS theIr claims ThIS placed Appellants m the untenable pOSItIon of eIther 
(1) complymg WIth the order, whIch would destroy theIr attorney-chent prIvIlege 
and gIve Respondents unrestrIcted access to then confidentIal commumcatIOns 
WIth theIr counsel, or (2) declmmg to comply WIth the order, whIch would put 
them at rIsk of havmg then claims dIsmIssed and deprIve them of a trIal on the 
merIts 

(4) Through mdependent counsel, Appellants then sought relIef m the appellate 
courts, as documented above SImultaneously, Appellants asked ChIef JustIce 
Toal to transfer then cases to the Busmess Court, but theIr request was demed 

(5) Appellants filed a motIon for protectIOn on February 22, 2010, requestmg that the 
Judge consIder other optIOns, mcludmg permIttmg them to submIt then attorney­
clIent documents under seal for an m-camera reVIew The Judge demed thIS 
request (R, pp 3590-3593, 154-157 )6 

Although the Judge demed Appellants' request to submIt documents under seal for m-camera 
reVIew, he earlIer granted Respondents' request to submIt documents to hIm under seal for m­
camera reVIew as part of theIr efforts to aVOId the ruhngs of Judge Clary (R, pp 114-115) 
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On Apnl6, 2010, the Judge executed the order prepared by Respondents' counsel, findmg 

Appellants m contempt of court and Imposmg the harshest sanctIOn possIble dIsmIssal of theIr 

claims and reqUInng them to pay attorneys fees and costs to Respondents As shown above, thIS 

amounted to an abuse of dIscretIOn, It IS not supported by the eVIdence m the case, and IS 

controlled by numerous errors of law Cf Grosshuesch v Cramer, 377 SC 12,659 SE2d 112 

(2008) (tnal court erred m holdmg party m contempt for faIhng to respond to dIscovery requests 

whIch would have reqUIred party to Waive pnvIlege agamst self mcnmmatIOn) If It IS allowed 

to stand, thIS declSlon wIll affect not only the htIgants m thIS case, but htigants m all future cases 

SpecIfically, future htigants, merely by filing complaints, wIll be deemed to have put at Issue the 

statute of hmitatIOns and Imphedly waived theIr attorney-chent pnvIlege as to that Issue, they 

may be deemed to have waIved theIr attorney-chent pnvIlege because of language mother 

complamts filed by other partIes m other cases Future defendants wIll no longer have to raise 

the statute of hmitatIOns as an affirmatIve defense and Rule 8( c), SCRCP WIll become a nulhty 

Future htigants standmg m a fidUCiary relatIOnshIp wIll be confronted wIth a sIgmficant change 

m eXIstmg law, as fidUCIary duties wIll no longer mclude full and complete dIsclosure of 

sIgmficant and matenal mformatIOn, mcludmg dIsclosure of conflIcts of mterest FIdUCIary duties 

wIll no longer be contmumg m nature, throughout the fidUCiary relatIOnshIp, but WIll end when 

there IS a "dIvergence ofmterest" between members withm the relatIOnshIp Appellants contend 

that these devIatIOns from eXIstmg law should not be adopted by thIS Court, as they were by the 

Judge, accordmgly, the orders dIscussed above should be reversed and vacated 

2 Judge Early erred m Imposmg the sanctIOns of dIsmIssal of Appellants' claims and 

requmng them to pay costs and attorneys fees to Respondents for alleged defiCIenCIes m then 
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dIscovery responses, thereby reqUIrIng vacatIOn of hIS order of AprIl 6, 2010, as well as prIor 

orders upon WhICh It IS based (Issue 2) (Orders dated 12-17-08,3-3-09,3-3-09 (Grantmg m 

Part and Denymg m Part) 4-6-10) Apparently recogmzmg the deficIencIes and reversIble error 

of the rulmgs m the PrIVIlege Order, Respondents sought to find a bdck-up excuse to JustIfy the 

dIsmIssals They dId thIS by accusmg Appellants of faIlmg to comply wIth dIscovery rules 

Agam, the judge readIly adopted Respondents' posItIOn, notwIthstandmg that It was not supported 

by proper eVIdence or eXIstmg law 

In the DIsmIssal Order, and at the request of Respondents' counsel, the judge found 

Appellants m contempt of court for faIlure to comply wIth hIS prIor order of March 3, 2009 

(DIscovery Order), and dIsmIssed Appellants' claIms m all five (5) cases as the sanctIOn for the 

contempt He further ordered that Respondents were entItled to "receIve a monetary award to 

compensate them for the reasonable costs and attorneys fees mcurred m connectIOn wIth theIr 

MotIOn to Compel DIscovery and theIr two MotIOns for SanctIOns" Appellants contend that the 

rulmgs of the judge m thIS regard result from and are tamted by the bIas and prejUdICe heremafter 

dIscussed, and eVIdence the judge's ImposItIOn of a double standard concernmg dIscovery 

The findmg of contempt and the ImposItIOn of sanctIOns also result from an abuse of 

dIscretIOn on the part of the judge and should accordmgly be vacated, as these are unsupported 

by the eVIdence and controlled by errors of law AustIn supra The factual findmgs m the 

DIsmIssal Order and the DIscovery Order were taken from the memoranda supphed to the judge 

by counsel for Respondents As prevIOusly noted, It IS Improper for a judge to use the unsworn 

statements of counsel, whether m argument or m a memorandum, to estabhsh factual findmgs 

Cf, HiggIns supra The factual findmgs of both orders SImply parrot the arguments of 

Respondents' counsel and the language of theIr memoranda 
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In order to understand the deficIencIes m the DIsmIssal Order, It IS necessary to examme 

the underlymg DIscovery Order upon whIch It IS based The DIscovery Order followed a motIon 

to compel filed by Respondents, WhICh was heard on December 9, 2008 The motIon was 

accompanIed by a memorandum contammg Respondents' arguments, WhICh was filed the day 

before the heanng The DIscovery Order mIrrors the memorandum and references seventeen (17) 

answers to mterrogatones and forty three (43) responses to productIOn requests WhICh the Judge 

found to be "mcomplete and madequate" ThIS findmg IS not supported by the eVIdence An 

exammatIOn of Appellants' dIscovery responses clearly shows that they met or exceeded the 

reqUIrements of the South Carolma Rules of CIvIl Procedure, and certamly exceeded the 

dIscovery responses proVIded by counsel for Respondents ThIS Court IS respectfully requested 

to examme these responses m determmmg whether the Judge abused hIS dIscretIOn concernmg 

then adequacy Appellants' dIscovery responses are addressed m the affidaVIt of Thomas A 

PendarvIS, (R ,pp 3882-3905) Due to the volummous nature of the responses, It IS ImpOSSIble 

to dISCUSS each ofthem, however, the Court IS dIrected to the followmg examples 

7 

1 On July 14,2005, Appellants responded to Respondents' mltlal dIscovery requests 
m thIS case The responses were based upon the mformatIOn and documents m 
the posseSSIOn of Appellants or theIr counsel at that tIme, and mcluded, Inter alza 
(a) valuatIOn for the Parkvlew apartments, (b) eleven pages lIstmg persons havmg 
knowledge or mformatIOn concernmg the facts of the case and a summary of theIr 
testImony, (c) seven pages lIstmg genenc categones of WItnesses, as the speCIfic 
mdlvlduals were then unknown, (d) twenty four pages speCIfically Identrfymg 
documents m Appellants' posseSSIOn, and enclosmg copIes of any documents not 
m posseSSIOn of Respondents, and (e) mformatIOn relatmg to the expert WItness 
who had been retamed The InformatlOn produced was In addltlOn to more than 
35000 pages of documents already produced In the case 7 (R, pp 1489-1550) 

Nearly 34,000 pages of these documents came from one source, 1 e, Gary HedIger d/b/a HedIger 
Enterpnses, Inc Although less than 5,000 pages of these actually related to the five (5) propertIes 
mvolved m the cases on appeal, Appellants' counsel was reqUIred to reVIew each page m order to 
determme any relevancy to the Issues mvolved m thIS lItIgatIOn (R, p 933,11 10-24) 
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Appellants also provIded Respondents wIth a pnvIlege log for documents bemg 
WIthheld under a claIm of pnvIlege between 2000 and 2003 Counsel for 
Respondents made no complamt regardmg these responses 

2 Appellants supplemented theIr dIscovery responses on November 6, 2007 by 
addmg wItnesses and documents relatmg to msurance valuatIOns for the subject 
propertIes (R, pp 3885,3993-3998) Supplemental responses were provIded on 
numerous occaSIOns pnor to the Issuance of the DIsmIssal Order as mformatIOn 
became known to Appellants These mcluded, mter aiza, supplements IdentIfymg 
wItnesses and documents relatmg to (a) assessed values of the subject propertIes 
(R, pp 3886-3887, 4004-4013, 4278-4284), (b) a tItle hIStory for each of the 
subject propertIes (R, pp 3887, 4274-4276), and (c) appraIsed values, HUD 
rental comparabIhty studIes and subsequent sales mformatIOn for the subject 
property (R, pp 3888-3889,4381-4388) These supplements do not mclude the 
dIscovery responses by Appellants to Respondents' second set of dIscovery 
requests dated August 28, 2008 

3 In August, 2008, more than three years after the fihng of thIS case, less than one 
year before the tnal date m May, 2009, and WIthout havmg taken a smgle 
depOSItIOn, counsel for Respondents served a second set of dIscovery requests 
(R, pp 3892,4667-4687) These requests were mcredIbly vague, burdensome, 
and overly broad, and far exceeded the abuses descnbed m Oncology and 
Hematology Assoczates olSC vs SC DHEC, 387 SC 380, 692 SE2d 920 (2010) 
For example, mterrogatory #13 sought volummous mformatIOn regardmg 
accountants, finanCIal planners and adVIsers, tax adVIsers or preparers, et al WIth 
regard to each ofthe partnershIps, propertIes, notes, sales transactIOns, purchasers, 
subsequent sales, Mr HedIger, subsequent purchasers and/or the Respondents 
(R, pp 3892,4684) Interrogatory #17 reqUIred Appellants to "descnbe m detaIl 
all actIOns taken to study, assess, analyze, estImate or project the Impact of the 
changes m the tax laws dunng the 1980s on the value of, or market for, the 
PropertIes or any other low-mcome housmg or HUD-regulated propertIes" (R, 
pp 3892, 4685-4686) The mterrogatones had no tIme frames, so that they 
covered the entIre hfe span of each of the Appellants The DIscovery Order 
sanctIOned these and other mterrogatones, findmg Appellants' answers to be 
"mcomplete and madequate" (R, P 122) 

4 Respondents' requests for productIOn were no better, requestmg, for example, "all 
documents concernmg any of the propertIes, the hmIted partnershIps, the notes, 
the sales transactIOns, the purchasers, HedIger, subsequent sales transactIOns, and 
subsequent purchasers" (R, pp 3892, 4674-4675) They also requested 
documents regardmg tax mformatIOn, mcludmg estate and gIft taxes and 
mvestments (R, pp 3892, 4675) IncredIbly, although the Respondents had 
managed the respectIve propertIes, and the Appellants, as hmIted partners, had 
nothmg to do WIth them smce 1975, Respondents sought documents concernmg 
the "operatmg statements, finanCIal statements, balance sheets, rent rolls" and 
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other financIal InfOrmatIOn for these propertIes, as well as documents concernIng 
the "physIcal condItIon" of the propertIes (R, pp 3892,4675-4676), as former 
managers, Respondents already had access to these documents Respondents even 
sought all documents rejlectmg cnmmal activity or suspected cnmmal activity 
at the Properties or m the Immedzate vlcmlty of the Properties' (R, pp 3892, 
4676) The DIscovery Order nevertheless sanctIOned these requests, findIng 
Appellants' responses to be "Incomplete and Inadequate" 

5 Based on the ages and health of Appellants, some of whom are wIdows or heIrs 
of ongInal partners, Appellants responded to the best of theIr abIhty Many 
Appellants dId not possess any responsIve documents, and Appellants' counsel 
specIfically pOInted these facts out to the Judge at the heanngs on the 
Respondents'motIOns For example, on December 9,2008, counsel stated 

a "I can show you 15 supplemental dIscovery responses or better that we 
have done Every tIme we get somethIng, we pass It along to them We 
send It In IfI've got It, they've got It" (R, P 1004,11 18-21) 

b "There were 4 pnmary partners ongInally In ParkvIew Mr DavIs IS 
now almost 80 years old One was Rentz He IS dead One was 
PIke He IS dead The fourth was Hodge He IS dead The only hVIng 
creature out of that ongInal group IS Mr DaVIS We dIdn't get a lot of 
matenals from the Orleans partnershIp and dIfferent ones The reason IS 
we have asked for these documents but people are eIther dead or they're 
too old " (R, p 1007, I 24 - p 1008, I 9) 

c "In the case of ParkvIew WIdows have succeeded to theIr partnershIp 
Interests and In the case of Mr Hodge, hIS daughter has as part of the 
estate So, we have asked them - each ofthem - to go back and look and 
see what you can find Get It to us whatever It IS Go through old trunks 
Go through safe deposIt boxes Go to anythIng you can find that relates 
to thIS They have presented It to us We have turned It over We have 
turned over every document that we have been presented WIth WIth the 
exceptIOn of documents that are lIsted on our pnvIlege log It's Just that 
sImple" (R, P 1008, 11 11-22) 

Furthermore, at a later heanng on August 24, 2009, Appellants' counsel reIterated 
these ongOIng concerns to the Judge 

a "We are haVIng dIfficulty gettIng a lot of the documents from people who 
can't commUnIcate because oftheir health Issues" (R, p 1126, 11 5-7) 

b "We've had to send these people out searchIng for matenals not In theIr 
Immediate control We had our clIents lookIng for these documents" 
(R, P 1126,11 17-19,23-24) 

Page 26 of 50 



C "ThIs productIOn IS all we could do It's absolutely the best we can do 
Every tIme we've gotten new documents, we have delIvered them Some 
of the thIngs are thIngs that are Just not wIthIn the control of these 
people LIfe Insurance applIcatIOns they made back In the 60s they're 
haVIng to go back We've gotten as many of these documents as we can 
And we're gOIng to contInue to comply as we're able" " (R, p 1127,11 
10-11,1 21- p 1128,1 4) 

6 The Judge also found that Appellants' responses concernIng theIr damages were 
deficIent, the DIscovery Order and subsequent DIsmIssal Order rely upon 
Respondents' Supplemental Memorandum to support thIS findIng (R, P 127) 
NotwIthstandIng that the relIance on the memorandum vIOlates Hzgglns supra, 
the findIng IS sImply not supported by the eVIdence Appellants' InItIal dIscovery 
responses In 2005 set forth the manner In WhICh theIr damages were calculated, 
and Included the faIr market value for the ParkvIew complex as a component of 
thIS calculatIOn Appellants had nothIng to do wIth the apartments subsequent to 
Respondents' entry Into the partnershIp In 1975, and were not pnvy to many 
documents WhICh would establIsh the faIr market value As part of theIr dIscovery 
efforts, however, they were able to obtaIn a number of values for each of the 
apartments from whIch the JUry could ascertaIn the faIr market value needed to 
calculate damages, and prOVIded these to Respondents as noted above WIth the 
exceptIOn of PInewood, Appellants proVIded an ItemIzatIOn of the values for each 
apartment complex to Respondents on multIple occaSIOns, IncludIng follOWIng the 
medIatIOn In March, 2008 and agaIn as to ParkvIew In theIr ThIrd Supplemental 
Response to the August 28, 2008 dIscovery (R, pp 3508-3529) The 
ItemIzatIOns showed ranges of values for each complex The Appellants are not 
reqUIred to ItemIze the amount of theIr damages to a mathematIcal certaInty 
Holly Woods Ass vs Hzller, 392 SC 172, 708 SE2d 787 (Ct App 2011), 
Whzsenant v James Island Corp, 277 SC 10, 281 SE2d 794 (1981) ("proof WIth 
mathematIcal certaInty of the amount of loss or damage IS not reqUIred") These 
responses clearly comply WIth the rules of procedure and the laws of thIS State 

7 The Judge also found that Appellants' responses relatIng to theIr expert wItnesses 
were defiCIent The DIsmIssal Order states, "the ParkvIew PlaIntIffs' ThIrd 
Supplemental Responses fall well short of what IS reqUIred by the General 
DIscovery Order, as shown In Defendants Second Supplemental Memorandum 
at pp 9-14, PlaIntIffs In the other cases have proVIded even less" (R, p 126) 
(EmphaSIS added) AgaIn, relIance on the memorandum VIOlates Hzgglns supra, 
furthermore, the findIng IS SImply not supported by the eVIdence FollOWIng the 
hearIng In January, 2010, Appellants' counsel proVIded the Judge and 
Respondents WIth the ThIrd Supplemental Response referenced above Though 
unmentIOned In the Order, Appellants' counsel also proVIded a letter whIch stated 
that the supplemental responses were lImIted to ParkvIew In lIght of the Judge's 
comments that It was the first case scheduled for tnal The letter also expressed 
the belIef that the supplemental responses were "In complIance WIth both your 
pnor order and the South CarolIna Rules of CIvIl Procedure," and added thIS 
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sentence "If you agree, we wIll provlde SImIlar updated responses In the other 
cases" The judge dId not respond, other than to Issue the DIsmIssal Order once 
he receIVed Respondents' memorandum The supplemental responses addressed 
both the damages and expert wItness "deficIencies" about whIch Respondents and 
the judge had complamed Also, the valuatIOns by the assessors, appraisers, 
msurance brokers, et al referenced above were mcluded for Parkvlew, as well as 
a preCIse dollar valuatIOn by two (2) experts (R, P 3508-3529) In any event, 
Respondents knew the IdentItIes of all Appellants' experts smce March 2008, and 
declmed to depose them Therefore, they were not prejUdICed by any alleged 
deficIencIes m Appellants' responses Cf, Holly Woods supra, (" even If there 
was a dIscovery vIOlatIOn, we find no prejUdICe because Appellants faIled to 
depose [the expert]") 

The judge's mterpretatIOn of Respondents' dIscovery requests exceeds dIscovery 

envIsIOned or permItted under the South CarolIna Rules of CIVIl Procedure, and valIdates the 

concern of thIS Court, as expressed m Oncology supra, that "dIscovery practIce has become a 

cottage mdustry and the ments of a claIm are bemg relegated to a secondary status" Appellants' 

counsel mformed the judge that the thIrd supplemental responses were "as detailed and complete 

as I know how to make It m a wrItten dIscovery response" (R, p 3508-3509) Appellants 

belIeve that theIr responses were adequate and that then cases should not have been dIsmIssed 

based on the dIscovery responses Respondents dIscovery requests, as was the case m Oncology 

supra are "abusIve and beyond the pale" As the Court there noted," the tnal court must make 

an effort to Impose reasonable dIscovery lImIts The tnal court abuses ItS dIscretIOn by ordermg 

dIscovery that exceeds that permItted by the rules of procedure" The judge made no such effort 

and abused hIS dIscretIOn 

It IS also apparent that the judge, m order to exerCIse hIS dIscretIOn as to the dIscovery 

Issues, faIled to weIgh the factors reqmred m such undertakmgs C/, Samples v Mztchell,329 

SC 105,495 SE2d 213 (Ct App 1997), and cases CIted therem The order does not address any 

weIght gIVen to the nature of the dIscovery requests, the dIscovery posture of the case, the 

eXIstence of any wIlfulness by Appellants, or the degree of prejUdICe to Respondents ThIS 
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omISSIon, m and of Itself, IS fatal to the Judge's findmgs As stated m Samples supra 

A faIlure to exerCIse dIscretIOn amounts to an abuse of that dIscretIOn When the tnal 
Judge IS vested wIth dIscretIOn, but hIS rulmg reveals no dIscretIOn was, m fact, exercIsed, 
an error of law has occurred The mere reCItal of the dIscretIOnary decIsIOn IS not 
sufficIent to bnng mto operatIOn a determmatIOn that dIscretIOn was exercIsed It should 
be stated on what baSIS that dIscretIOn was exercIsed 

Accordmgly, there was a clear abuse of dIscretIOn on the part of the Judge, as both the 

DIscovery Order and the DIsmIssal Order were not supported by the eVIdence and were controlled 

by errors oflaw, the orders of March 3,2009 and Apnl 6, 20 I 0 should be reversed and vacated 

3 Judge Early was not legally quahfied to accept and/or retam the aSSIgnment to 

preSIde over thIS case (Issues 3, Order 3-7-06) The general rule WIth respect to a Judge's 

quahficatIOn to preSIde over matters before hIm or her IS set forth as follows 

It IS the Judge s responslblhty to dlsclose, sua sponte all mformatlOn of any potentwl 
confllct between hlmself and the partles or thelr attorneys when hlS Impartwhty mlght 
reasonably be questlOned nelfher the cllent nor hlS attorney have any obhgatlOn to 
mvestlgate the Judge s Impartwhty LItIgants have a nght to have theIr causes tned fairly 
m court by an ImpartIal tnbunal, and are entItled to the due process reqUIrement of a 
hearmg before an ImpartIal and dIsmterested tnbunal Where the Clrcumstances are such 
as to create m the mmd of a reasonable man a SusplClOn of bws, there may well be a 
baslsfor dlsqualificatlOn though m/act no bws eXlsts For thIS reason, aJudge should 
dlsqualify hlmself where grounds for dlsqualificatlon eXlst, as well as m sltuatlOns where 
hlS Impartwhty mlght reasonably be questlOned AJudge should dlsqualify hlmselfwhen 
Clrcumstances and condltlOns surroundmg the htlgatlOn are of such nature that they 
mlght cast doubt and questlon as to the Impartwhty of any Judgment 75 Am Jur, 2d, 
Trwl, §86 (EmphaSIS added) 

The quahficatIOn of a Judge m thIS State to preSIde over matters brought before them IS 

ostenSIbly controlled by the Code of JudICIal Conduct, whIch IS entIrely conSIstent WIth the 

foregomg general propOSItIOn of law The Code, adopted by thIS Court under SectIOn V of the 

South Carolma Appellate Court Rules, together WIth the pertment canons and sectIOns, IS 

"mtended to govern conduct of Judges and to be bmdmg upon them" Rule 50 I, SCACR, 

Preamble "An mdependent and honorable JUdICIary IS mdIspensable to JustIce m our socIety" 

Rule 501, SCACR, Canon IA "Although Judges should be mdependent, they must comply WIth 

the law, mcludmg the prOVISIOns of thIS Code Pubhc confidence m the Impartwhty of the 
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judlczary IS mamtamed by the adherence of each judge to this responslblhty Conversely, 

ViolatIOn of this Code diminishes pubhc confidence m the judlczary and thereby does Injury to 

the system of government under law Ibid, Commentary (EmphaSIS added) 

Whenever the term "shall" IS used m the Code, It Imposes mandatory, non-dIscretIOnary 

conduct onjudges, "It IS mtended to Impose bmdmg oblIgatIOns "Rule 501, SCACR, Preamble 

Accordmgly, "A judge shall respect and comply WIth the law and shall act at all times m a 

manner that promotes pubhc confidence m the mtegrlty and Impartzahty of the judlczary " Ibid, 

Canon 2 A (EmphaSIS added) The Commentary to Canon 2 A explams 

In It," 

PublIc confidence m the JUdICIary IS eroded by IrresponsIble or Improper conduct by 
judges A judge must aVOid all Improprzety and appearance of Improprzety The 
prohIbItIon agamst behavmg WIth Impropnety or the appearance of Impropnety applIes 
to both the professIOnal and personal conduct of a judge Actuallmproprzetles under thIS 
standard mclude vIOlatIOns oflaw, court rules or other speCIfic prOVISIOns of thIS Code 
The test for appearance oflmproprzety IS whether the conduct would create m reasonable 
mmds a perceptIOn that the judge's abIlIty to carry out JUdICial responsIbIlItIes WIth 
mtegnty, ImpartIalIty and competence IS ImpaIred (EmphaSIS added) 

Furthermore, "A judge shall be fazthful to the law and mamtam professIOnal competence 

" shall perform JudICIal dutieS wzthout bzas or prejudice," and" shall not, m the 

performance of JudIcIal dutIes, by words or conduct manlftst bias or prejudice "Ibid, Canon 

3B(2) & (5) (EmphaSIS added) As noted m the Commentary to thIS Canon, "A Judge who 

mamfests biaS on any baSIS m a proceedmg Impazrs the fazrness of the proceedmg and brmg~ the 

judlczary mto disrepute" (EmphaSIS added) AddItIonally, as a general propOSItIOn, "Ajudge shall 

not mltzate permit or conSider ex parte communicatIOns " unless such commumcatIOns are" 

expressly authonzed by law "Ibid, SubsectIOn (7) and (7)( e) (EmphaSIS added) As stated m 

the Commentary to thIS sectIOn, 'To the extent reasonably pOSSible all parties or their lawyers 

shall be mcluded m communicatIOns With a judge 

As to the Issue of qualIficatIOn per se, the Code proVIdes, "A judge shall dIsqualIfy 

hImself or herself m a proceedmg m WhICh the judge's ImpartIalIty might reasonably be 

Page 30 of 50 



questzoned, mcludmg but not izmlted to mstances where (a) the Judge has a personal bIas or 

prejUdICe concernmg a party or a party's lawyer "Ibid, Canon 3E(1) (EmphasIs added) Under 

thIS Canon, whIch Imposes an objective standard of reasonableness as opposed to a subjectIve 

standard of Impartiahty m fact, a Judge IS automatically disqualified If hIS ImpartIahty mIght 

reasonably be questIOned Nothmg else need be shown The speCIfics mentIOned m Canon 3E(1) 

are SImply examples ofmstances when aJudge's Impartiahty IS reasonably at Issue ThIS posItIOn 

IS supported by the Commentary to the Canon "Under thIS rule, a Judge IS disquahfied whenever 

the Judge's Impartiahty mIght reasonably be questIOned, regardless whether any o/the specific 

rules m Sectzon 3E(1) apply" (EmphaSIS added) 

At the tIme the Judge was aSSIgned by ChIef JustIce Toal to preSIde over thIS case, as well 

as the aforeSaId four (4) related cases, the judge was disquahfied to accept the assIgnment under 

Canon 3E At that tIme, he had a personal relatIOnshIp wIth Elhs Johnston, lead counsel for the 

Respondents, whIch was substantIally dIfferent from the pro/e<';51onal relatIOnshIp whIch he had 

wIth counsel for Appellants, and whIch went beyond the normally expected casual relatIOnshIps 

eXIstmg between members of the bench and bar HIS relatIOnshIp mvolvmg Mr Johnston 

mevitably leads to the conclUSIOn that the judge's ImpartIahty mIght reasonably be questIOned 

ThIS relatIOnshIp between the Judge and Mr Johnston mvolved members oftheu famihes and 

mcluded, mter aiza, the followmg mformatIOn WhICh was not dIsclosed by the Judge untIl years 

after these cases were aSSIgned to hIm (a) the Judge had known Mr Johnston's WIfe for 

approxImately 40 years, and she had been mamed to the judge's college fraternIty brother (R, 

P 1220,11 21-22,150), (b) the judge's son (Ross) and Mr Johnston's son (Caldwell) were close 

fnends, had known each other for at least ten (10) years, were fraternIty brothers m college, and 

had traveled together m Europe (R, P 1220, 11 13-16, 150), and (c) the Judge had a pICture of 

hIS son and Mr Johnston's son together, WhICh he keeps m hIS office (R, P 1220,11 17-20) 
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Appellants and theIr counsel were totally unaware of any personal relatIOnshIp between 

the Judge and Mr Johnston when thIS case was assIgned to the Judge TheIr close mter-famlhal 

relatIOnshIp was clearly one whereby the Judge's ImpartIahty mIght reasonably be questIOned, 

accordmgly, the Judge was automatIcally dlsquahfied from acceptmg thIS assIgnment and should 

have made that fact known to ChIef Justice Toal and to Appellants and theIr counsel At the very 

least, thIS was certamly mformatIOn WhICh was clearly relevant to the lssue of the Judge's 

quahficatIOn to faIrly and Impartially presIde m these cases, and therefore should have beenfully 

and completely dlsclosed on the record at the outset 

Pnor to acceptmg the assIgnment of these cases, the Judge had an ImtIaI duty at least to 

fully dIsclose to ChIef JustIce Toal and Appellants the full and complete nature of thIS 

relatIOnshIp wIth Mr Johnston ThIS IS true even If the Judge dId not beheve that the relationshIp 

wIth Mr Johnston would reqmre hIS dlsquahficatIon As stated m the Commentary to Canon 3E, 

"A Judge should dlsclose on the record mformatIOn that the Judge belIeves the partles or theIr 

lawyers mlght conslder relevant to the questIOn of dlsquahficatIOn, even if the Judge beheves 

there lS no real basls for dlsqualificatlOn " (EmphaSIS added) Canon 3E recogmzes that the 

mtegnty of the JUdICiary depends upon the candor of Judges not only to dlsquahfy themselves sua 

sponte as stated above, but at the very least to dIsclose on the record all mformatIOn potentially 

relevant to the Judge's qualificatIOn to presIde There IS nothmg m the record to mdlcate that the 

Judge made any such dIsclosure pnor to or contemporaneously WIth the aSSIgnment Order of 

ChIef Justice Toal In fact, the only time the Judge made any dIsclosures on the record concernmg 

hIS relatIOnshIp WIth counsel for Respondents was not untIl March 2010, and then only after 

Appellants filed a motion requestmg that he do so (R, pp 3595-3597, 1211-1249) 

AJudge's duty to dlsquahfy hImself, or to at least dIsclose on the record all mformatIOn 

whIch the partIes or attorneys mIght consIder relevant to the Issue of dIsqualificatIOn, IS not 
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temporally limIted by Canon 3 Therefore, the Judge had a contznuzng duty to fully dIsclose to 

ChIef JustIce Toal and Appellants not only the relevant mformatIOn concernmg the relatIOnshIp 

WIth Mr Johnston eXIstmg at the tIme of hIS aSSIgnment to these cases, but also any addItIOnal 

mformatIOn concernmg thIS relatIOnshIp WhICh developed subsequent to hIS aSSIgnment 

Furthermore, thIS contmumg duty reqUIred the Judge to fully dIsclose on the record all relevant 

mformatIOn concernmg the full and complete nature of hIS relatIOnshIps WIth attorneys Anne Ross 

Rosen and Marvm Infinger once they became counsel of record for Respondents m these cases 

The record m thIS case clearly reveals that the Judge VIOlated thIS duty by makmg only cursory and 

partIal dIsclosures, off the record, concernmg relatIOnshIps WIth Respondents' counsel pnor to 

hIS formal dIsclosure m March of2010 (R, pp 3608-3611 ) The record also shows that even 

the one belated dIsclosure which the Judge finally made on the record was not complete, nor was 

It entIrely accurate (R, pp 3621-3623,3706-3720) ThIS WIll be dIscussed m greater detail m 

the followmg sectIOn 

Based on the relatIOnships descnbed above and the Judge's faIlure and refusal to make a 

full and complete disclosure concernmg those relatIOnshIps, the Judge was not quahfied to accept 

the aSSIgnment of the five cases under the Order of March 7, 2006 Appellants beheve that such 

order would not have been Issued had ChIef JustIce Toal been made aware of the full extent of 

these relatIOnshIps Accordmgly, the order assIgnmg these cases to the Judge should be vacated, 

and the cases should be reassIgned to a fair and Impartial Judge 

4 Judge Early erred m faIlmg to recuse himself and to vacate hIS pnor orders (Issue 

4, Orders 8-18-08,12-17-08,3-3-09,3-3-09 (grantmg m part, denymg m part), 6-2--09, 6-16-

09,7-28-09,4-6-10,9-16-10,10-7-10,10-22-10,12-11-10) By order of October 7, 2010, the 

Judge demed Appellants' motIon for recusal On October 28, 2010 Appellants filed a motIon to 

alter or amend the recusal demal order, the motIOn was demed by the Judge on December 11, 
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2010 (R, pp 6157-6160,158-159) As noted above under the Canons, the onus for any mqUIry 

or dIsclosure concernmg ajudge's qualIficatIOn IS placed upon the judge, not the lItIgants or then 

lawyers TheoretIcally, judges who act m accordance wIth Canon 3 wIll sua sponte dIsqualIfy 

themselves Ifthere IS any potential whereby a reasonable person could questIOn then ImpartialIty, 

If the theory held true, there would never be a need for a lItigant or theIr attorney to request 

recusal of a judge In practice, however, It IS extremely rare that judges sua sponte dIsqualIfy 

themselves Therefore, It becomes even more Important that judges at least honor theIr oblIgatIOn 

to make a full and complete dIsclosure on the record of any mformatIOn whIch mIght lead a 

reasonable person to questIOn then ImpartialIty ThIS WIll at least permIt the lItigants and theIr 

attorneys to make an mformed decIsIOn as to whether or not to pursue a motion for recusal 

In the expenence of the underSIgned, motIOns to recuse judges are mfrequently made It 

IS axIOmatic that such motIOns run the nsk of alIenatmg the presIdmg judge, not only m the case 

sub judzce but mother proceedmgs as well, and most lawyers ref ram from requestmg recusal for 

that reason alone Furthermore, motIOns to recuse m thIS state are deCIded by the judge whose 

recusaiis sought, so there IS lIttle chance that such a motIOn WIll be granted It IS human nature 

for judges to resIst any Idea that they may not be fair or Impartial, so they are not lIkely to make 

a rulmg whIch, by ItS nature, must acknowledge that the possIbIhty of unfairness or partialIty 

eXIsts Fmally, our appellate court declSlons regardmg motIOns to recuse reveal that judges' 

refusals to recuse themselves are not lIkely to be overturned on appeal, so the potential benefit 

of makmg a recusal motion IS far outweIghed by the unlIkehhood of success All of these act as 

deterrents to recusal motIOns As a general propOSItion, thIS IS not necessanly bad We do not 

want our judges unnecessanly burdened WIth recusal requests from dIsgruntled lItIgants 

Unfortunately, It also creates an atmosphere whereby, as m the present appeal, judges recogmze 

the probable outcome of a recusal request and take advantage of that reahty, to the undeservmg 
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prejUdICe of htlgants wIth legItlmate grounds for recusal 

An exammatIOn of the case law m South Carohna reveals that It IS extremely rare for an 

appellate court to overturn a judge's demal of a motlon to recuse, as our courts have Imposed the 

addltIonal burden ofshowmg eVldence ofblas or prejudlce m the record ct, Lyvers v Lyvers, 

280 SC 361,312 SE2d 590 (Ct App 1984), Burgess v Stern, 311 SC 326, 428 SE2d 880 (1993) 

(Even though the tnal judge admltted to ex parte contacts wlth counsel for one of the partles, and 

even though Supreme Court acknowledged the specIfic prohlbltlons agamst ex parte 

communlcatIOns, no error found III tnal court's order emanatmg from the ex parte contact because 

court concluded "that no prejudlce resulted "), Szmpson v Szmpson, 377 SC 519, 660 SE2d 274 

(Ct App 2008) (court upheld tnal judge's subsequent refusal to recuse herself, reversmg her 

pnor declSlon to sua sponte recuse herself, agam findmg no eVldence ofblas or prejudlce), Eadze 

v Krause, 381 SC 55, 671 SE2d 389 (Ct App 2008) (court relegated dlscussIOn ofrecusal to a 

footnote, affirmmg tnaljudge's refusal to recuse hlmselfnotwlthstandmg that he was a former 

law partner of the named defendant, statmg "we do not find eVldence of blas or prejudlce 

sufficlent to warrant reversal ") 

Glven the legal talent m the South Carolma Bar, It lS rather astomshmg to find that 

vlrtually no appellant's counsel has been able to pomt to any eVldence m the record sufficlent to 

convmce an appellate court m thls State to reverse the declSlon of tnal judges not to recuse 

themselves Unfortunately, the use of the "no eVldence of biaS or prejudlce" standard by our 

appellate courts on a near unlversal basls for affirmatIOn of tnal judges' refusals to disquahfy or 

recuse themselves has resulted m the fact that there are vlrtually no gmdehnes or cntena whlch 

have been estabhshed m order to determme preclsely what eVldence ofblas or prejUdICe, or what 

degree of proof of such eVldence, would warrant dlsquahficatIOn or recusal An exceptIOn to thls, 
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however, was presented m Ellzs v Proctor & Gamble, 315 SC 283, 433 SE2d 856 (1993) There 

are three (3) pomts to be made m hght of the Ellzs declSlon 

(1) Justice Moore, author ofthe opmIOn, utIhzed language entirely consIstent WIth the 
JUdICIal Canons of EthIcs, findmg dIsqualIficatIOn should occur If a Judge's 
ImpartIalIty "mIght reasonably be questIOned" Furthermore, Justice Moore set 
the appellate standard for revIewmg dIsqualIficatIOn or recusal Issues as one 
whIch izmzts the court s abzizty to affirm a trwl Judge's fazlure to dzsqualify 
hzmself, statmg "Under Canon 3C, a Judge should dIsqualIfy hImself If hIS 
ImpartIalIty mIght reasonably be questIOned In cases mvolvmg a vIOlatIOn of 
Canon 3, thzs Court wzll affirm a trwl Judge s [azlure to dzsqualify hzmself only if 
there zs no evzdence ofJudzcwl preJudzce" Ellzs supra (EmphasIs added) 

(2) Ellzs addressed the language of Canon 3C, whIch was the predecessor to our 
present Canon 3E, prevIOusly quoted herem An Important dIstmctIOn eXIsts, 
however, between Canon 3C, under reVIew m Ellzs, and present Canon 3E the 
present language of Canon 3E uses the mandatory term "shall" as opposed to the 
dIscretIOnary term "should' cIted m Ellzs Accordmgly, under the present 
language of Canon 3, dIsqualIficatIOn by the Judge IS mandatory as prevIOusly 
stated herem If hIS ImpartIalIty mIght reasonably be questIOned 

(3) JustIce Moore's opmIOn m Ellzs IS umque m that It actually prOVIdes a small 
wmdow for determmmg the type of evzdence our appellate courts wIll deem 
sufficIent to demonstrate aJudge's bIaS or partIalIty requmng hIS recusal Even 
though the tnal Judge m Ellzs, much lIke the Judge m the present case, gave 
assurances of hIS ImpartIalIty, JustIce Moore found the followmg "WhIle we 
accord great weIght to the tnalJudge's assurance of hIS own ImpartIalIty, we find 
a Judge s zmpartwlzty mzght reasonably be questIOned when hiS factual findzngs 
are not supported by the record Accordmgly, we find eVIdence of JudICIal 
prejUdICe m thIS case" The eVIdence of prejUdICe referenced m ElliS conSIsted of 
an ex parte memorandum proVIded to the tnal Judge by counsel for one of the 
partIes Justice Moore found thIS smgle ex parte commumcatIOn suffiCIent to 
reqUIre recusal, even though the tnal Judge stated that It "had no beanng on the 
tnal court's deCISIOn," speCIfically notmg "the prohIbItIOn agamst ex parte 
commumcatIOns under Canon 3A(4) of the Code of JudICIal Conduct" 

In the present case, the record IS replete WIth eVIdence that the Judge's findmgs are not 

supported by the record, so that hIS ImpartIalIty "mIght reasonably be questIOned," thereby 

rendenng hIS dIsqualIficatIOn mandatory ThIS eVIdence mcludes not only eVIdence of bIas or 

prejUdICe agamst Appellants, but also eVIdence of partIalIty and bIaS m favor of counsel for the 

Respondents ThIS IS partIcularly true begmnmg m the Spnng of 2008, when the Judge and hIS 
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son were treated to an all-expense paid fishmg tnp m Flonda by Mr Johnston's brother, and 

when Mr Johnston, whose posItIOn as counsel for Respondents was mjeopardy, brought m Mr 

Infinger and Ms Rosen as additlonal counsel ThIs eVIdence mcludes, mter alIa 

1 In Spnng, 2008, the judge remarked that hIS son, Ross, and Mr Johnston's son, 
Caldwell, "have become fnends" ThIS gave the ImpreSSIOn that the relatIOnshIp 
between theIr sons was recent m ongm, and was the first tlme that the judge had 
made any dIsclosure concernmg any relatIOnshIp between any member of hIS 
famIly and Mr Johnston's famIly smce hIS acceptance of the aSSIgnment of these 
cases approxImately two (2) years earlIer (R, pp 3608-3609) It was not untIl 
2010, m response to a motlon by Appellants for a full and complete dIsclosure of 
the relatIOnshIps between the judge and Respondents' counsel, that the judge 
made any dIsclosure on the record, and Appellants then became aware of the 
followmg addItIonal facts whIch the judge had not prevIOusly dIsclosed 

a The judge's son and Mr Johnston's son had not just become fnends, but 
had been fnends for years, and were actually college fraternIty brothers, 
(R,p 1220,11 14-15) 

b The judge's son and Mr Johnston's son traveled together m Europe, (R, 
P 1220,11 15-16) 

c The judge's son had attended and possIbly partIcIpated m the weddmg of 
Mr Johnston's son, (R, p 1221,11 2-3 ) 

d Mr Johnston's son and hIS WIfe had stayed at the judge's beach house as 
guests of the judge and hIS son, (R ,p 1221, 11 7-10) 

e The judge kept a pIcture ofMr Johnston's son m hIS office (R, p 1220, 
11 17-20) 

Other eVIdence m the record demonstrates that the judge's dIsclosures on March 
29,2010, concernmg the relatIOnshIp between the judge and Mr Johnston and 
members of theIr respectlve famIlIes were mcomplete and/or maccurate, whIle he 
made some dIsclosures concernmg the relatIOnshIps WIth Mr Johnston's son, he 
omItted any mformatIOn relatmg to Mr Johnston's daughter In support of theIr 
motIon for recusal, Appellants produced eVIdence that (a) the judge's son, Ross, 
was also fnends WIth Mr Johnston's daughter, AnnIe, (b) both AnnIe Johnston 
and Respondents' counsel Anne Ross Rosen are lIsted as frIends of Ross Early on 
hIS Facebook page, and (c) the judge's pIcture appeared on the Facebook page of 
Mr Johnston's daughter, AnnIe (R, pp 3706-3709) The judge faIled to make 
any dIsclosure as to these addItIOnal relatIOnshIps 

2 In 2008 the judge also casually mentloned that hIS son had been mVIted by Mr 
Johnston's son to go on a fishmg tnp on a boat belongmg to Mr Johnston's 
brother, that the judge had also been mVIted on the tnp and that the judge had 
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accepted the mVItatIOn (R, pp 3608-3609) It was not untIl 2010, m response 
to Appellants motIon for dIsclosure, that Appellants became aware that the 
fishmg tnp took place m Islamorada, Flonda, at no cost to the judge, that Mr 
Johnston's brother was present, and that the judge took Mr Johnston's brother 
and hIS wIfe to dmner on two (2) separate occaSIOns dunng the tnp at the judge's 
expense (R, P 1221,11 10-13) 

3 On a subsequent occaSIOn, the judge stated to Mr Johnston that he had gone to see 
Mr Johnston's brother when he was m Georgetown and that hIS brother had 
mVIted hIm to go fishmg agam (R, pp 3608-3609) The judge dId not mentIOn 
thIS VISIt WIth Mr Johnston's brother m hIS "dIsclosure" on the record, nor dId he 
ever mdicate whether he accepted the mVItatIOn 

4 On another occaSIOn, Mr Johnston stated to the judge that he was aware that the 
judge's son, Ross, was gomg fishmg m Islamorada (Flonda) and that Mr 
Johnston thought he would "go wIth hIm" (R, pp 3608-3609) The judge 
demed Appellants' motIOn to reqUIre Respondents' counsel to dIsclose under oath 
the full nature and extent of theu assocIatIOn WIth the judge, WhICh prohIbIted 
Appellants from determmmg If, m fact, Mr Johnston ever accompamed the 
judge's son to Islamorada or to any other destmatIOn 

5 Mr Johnston also casually mentIOned on one occaSIOn that he and the judge attend 
a "whIte tIe and tails" affau each year, and also that there was an "mcident m 
Europe" mvolvmg theu sons (R, pp 3608-3609) Although the judge, as part 
of hIS "dIsclosure" on the record m 2010, made some comments concermng the 
common membershIps of hImself and Mr Johnston m the Carohmana socIal 
orgamzatIOn, he made no reference to the "mcident m Europe" Smce the judge 
demed Appellants' motIOn to reqUIre Respondents' counsel to dIsclose under oath 
the full nature and extent of theu aSSOCiatIOn wIth the judge, Appellants were 
prohIbIted from access to any mformatIOn concernmg the "mcident m Europe" 
mvolvmg theu sons 

6 At an Apn123, 2008 status conference, Mr Infinger appeared wIth Mr Johnston 
for the first tIme At the status conference, Mr Johnston stated to the judge and 
the others present that Mr HIlty, who was m-house counsel for Respondents, felt 
Mr Johnston had done "a Shitty job" at the medIatIOn the pnor month, and that 
Mr Infinger was bemg named as addItIOnal counsel for Respondents The judge 
welcomed Mr Infinger to the case, and casually remarked that he had known Mr 
Infinger for several years, and that Mr Infinger had spent the mght on one 
occaSIOn at the judge's home several years earher followmg a weddmg All of the 
above occurred off the record (R, P 3610) 

7 AddItIonally, Mr Johnston stated at the status conference that an aSSOCiate ofMr 
Infinger's, Ms Anne Ross Rosen, was also bemg assIgned as counsel of record 
for the Respondents m these cases At that pomt, the judge commented that he 
knew Ms Rosen and had, m fact, "marrIed her" He made no other dIsclosure 
concernmg Ms Rosen ThIS also occurred offthe record (R, P 3611 ) It was 
not untIl 2010, m response to Appellants' motIon for dIsclosure, that the judge 
finally dIsclosed that 
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a Ms Rosen was a natIve of the Judge's hometown of Bamberg, South 
Carolma and that the Judge had known her for her entire hfe 

b Ms Rosen's parents and the Judge moved to Bamberg around the same 
time and theIr careers grew SIde by SIde over the years 

C Ms Rosen's father was a surgeon and the Judge had been hIS patient, 
specifically, Dr Ross had performed one or two surgICal procedures on the 
Judge and had referred hIm to at least one other physIcIan for another 
procedure 

d Ms Rosen was the same age as the Judge's son, Ross and they went 
through school together 

e Ms Rosen and her fiance, John Rosen, asked the Judge to perform theIr 
weddmg ceremony and the Judge and hIS WIfe and son Ross were provIded 
wIth a room for one (1) mght at a condommmm at Fnpp Island by Dr 
Ross (R, P 1216, I 25 - P 1218, I 3) 

The record demonstrates that the Judge's dIsclosures on March 29, 2010, concernmg Ms 

Rosen were also mcomplete and/or maccurate For example, m response to a subpoena Issued 

by Appellants, the Fnpp Island Resort provIded documentatIOn WhICh contradIcts the "dIsclosure" 

made by the Judge and reveals that (1) the condommmm referenced by the Judge was provIded 

to hIm and a guest at no charge by the Ross family for two (2) mghts, not one (1) mght as stated 

by the Judge m hIS "dIsclosure," and (2) the judge's other son, Will and another guest were also 

provIded accommodatIOns on Fnpp Island a~ part ofthe Ros~-Rosen weddmg, at no charge (R, 

P 3621 ) 

All of the foregomg clearly document extrajudIcial relatIOnshIps and conduct on the part 

of the Judge requmng hIS disquahficatIOn from acceptmg and from retammg the aSSIgnment of 

these five (5) cases Had he remamed true to the language and mtent of Canon 3, he would have 

recogmzed that these extrajUdICIal relatIOnshIps create a SItuatIOn whereby hIS ImpartIalIty mIght 

reasonably be questIOned, and that the CIrcumstances are certamly such as to create m the mmd 

of a reasonable man at least a SuspICIOn of biaS Under Canon 3, thIS IS as far as the SItuatIOn 
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should have gotten Smce the judge dId not sua sponte dIsqualIfy hImself, however, he should 

have at least timely and fully dIsclosed the relatIOnshIps and CIrcumstances on the record, as 

provIded m the Canons 

Havmg faIled to dIsqualIfy hImself or to reveal any mformatIOn concernmg hIS 

qualIficatIOns on the record, the judge should have granted Appellants' motIOn to recuse There 

should be no doubt that these relatIOnshIps and CIrcumstances create an appearance of 

Impropnety, they create m reasonable mmds a perceptIOn that the judge's abIlIty to carry out hIS 

responSIbIlIties WIth mtegnty, ImpartialIty and competence IS Impaired Cf, Commentary to 

Canon 2A, supra Under these facts, whether pursuant to a sua sponte dIsqualIficatIOn or an order 

ofrecusal, the judge should have removed hImself from thIS lItIgatIOn AJudge should disqualifY 

himself where grounds for dlsqualzjicatlOn eXist as well as m sltuatlOns where hiS lmpartzaizty 

might reasonably be questlOned A Judge should disqualifY himself when circumstances and 

condltlOns surroundmg the iztlgatlOn are of such nature that they might cast doubt and questlOn 

as to the lmpartwizty of any Judgment 75 Am Jur, 2d, Trwl, §86 (EmphaSIS added) 

The record m these cases, apparently unlIke VIrtually any other case beSIdes ElliS supra, 

also demonstrates that the factual findmgs m the orders Issued by the judge, as preVIOusly shown 

herem, are not supported by the record Accordmgly, there IS eVIdence of JudICIal prejUdICe, 

requmng the dIsqualIficatIOn or recusal of the judge under the deCISIOn m ElliS Subsequent to 

the Said fishmg tnp, and followmg Mr Johnston's revelatIOn that Mr HIlty was dIssatisfied WIth 

hIS performance and the addItion ofMr Infinger and Ms Rosen as counsel of record, the judge's 

attItude and conduct toward the partIes and theIr counsel changed sIgmficantly ThIS change m 

attItude and conduct IS reflected m both hIS comments and the orders whIch he Issued from that 

pomt Although promIsmg to "feed everyone from the same spoon," (R ,p 911, 11 1-2) he, m 

fact, establIshed a double standard for dIscovery between the two partIes, WIth the Respondents 
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enJoymg a lesser and more favorable standard than that Imposed upon Appellants, thIS wIll be 

dIscussed m greater detail below Almost wIthout exceptIOn, the orders whIch he Issued were 

prepared for hIS sIgnature by counsel for the Respondents As demonstrated herem, these orders 

reflect the double standard whIch he Imposed, were often not based upon proper and credIble 

eVIdence, mIsstated or dIsregarded eXIstmg applIcable law and/or contamed factual findmgs 

whIch were not supported by the record For example 

1 Order of August 18, 2008, denymg Appellants' motIon to compel #6 Appellants 
sought certam financial mformatIOn whIch had been requested by Dr OlIver G 
Wood, Jr , an economIst and expert wItness retamed on behalf of Appellants The 
mformatIOn was needed to formulate and support hIS opmIOns concemmg the 
Issue of pumtive damages (R , pp 2809-2819) 

a Appellants' counsel presented the request to the Judge at the heanng on 
thIS motIon to compel, whIch took place July 1,2008 (R, p 939,11 6-8) 
The Judge then alluded to personal knowledge whIch he had concemmg 
Dr Wood and "hIS questIOnnaIre," and mdicated that Dr Wood's pnor 
questIOnnaIreS had not mcluded mformatIOn bemg sought m these cases 
(R , p 939,11 9-10,1 22 - p 940,1 6) The Judge referenced a pnor case 
m whIch Dr Wood testIfied, outhnmg hIS recollectIOn of Dr Wood's 
testImony (R, P 945,11 9-16) These are references to matters clearly 
outsIde and not supported by the record m thIS case 

b At the hearmg, Respondents' counsel handed to the Judge a document 
IdentIfied as "a samplmg of one 10K report" of Respondent AIMCO, 
statmg that the document was "aVailable on the SEC webSIte," and 
expressmg the opmIOn that the mformatIOn contamed was more "than I 
thmk an expert could ever use " ThIS document was not marked or 
mtroduced mto eVIdence to be conSIdered by the Judge The Judge then 
stated, "I thmk that the mformatIOn that OlIver can get out of the SEC 
ought to be enough" (R, P 941,11 13-20, p 944,11 4-6) Accordmgly, 
the record reflects that the Judge based hIS rulmg upon a document and 
mformatIOn whIch was not admItted mto eVIdence or properly part of the 
record 

c The Judge stated that, notwithstandmg hIS oral rulIng, he would reconsIder 
that rulmg or hold It m abeyance, and reqUIre productIOn of the 
mformatIOn sought under a protectIve order If he receIved an affidaVIt 
from Dr Wood statmg that he needed more mformatIOn than was 
aVailable through the SEC (R, p 944,11 7-13, p 945,113-9) By letter 
of July 30, 2008, Appellants' counsel proVIded the Judge WIth a copy of 
a filed affidaVIt from Dr Wood dated July 28, 2008, whIch speCIfically 
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stated that the Items contaIned In Appellants' dIscovery requests were 
needed "to formulate my OpInIOnS," and that "a substantzal portIOn of the 
mformatIOn! requested lS not publzcally (SIC) avazlable" The affidavIt 
further states that the InfOrmatIOn sought In Appellants' dIscovery requests 
"IS what I WIll need to prepare my OpInIOn" (R, pp 2874-2875) 
(EmphaSIS added) 

d No counter affidaVIt to Dr Wood's affidaVIt was ever submItted to the 
Judge by Respondents Instead, they prOVIded the Judge WIth a letter from 
Mr Johnston to Appellants' counsel dated July 30, 2008, together WIth a 
"Defimtive Proxy Statement" WhICh AIMCO had purportedly prepared for 
submIssIOn to the SEC ThIs InfOrmatIOn was sent to the Judge by Mr 
Johnston Via an email dated August 12,2008 NeIther the letter nor the 
"DefimtIve Proxy Statement" were ever venfied through affidaVIt or filed 
WIth the Clerk of Court as part of the record In thIS case The statements 
and InfOrmatIOn In the proxy statement, whIch was eVIdently Intended for 
dISSemInatIOn to shareholders, were not made under oath Even If these 
matters had been properly entered Into the record, eXamInatIOn of the 
proxy statement reveals that It does not proVIde the InfOrmatIOn reqUIred 
by Dr Wood, as It states nothIng concernIng Appellants' requests for 
InfOrmatIOn relatIng to (1) finanCIal InfOrmatIOn for the years 2004-2007, 
(2) profit sharIng allocatIOns, (3) speCIfic condItIons reqUIred In order for 
executIve bonuses to be paid, (4) hfe or health Insurance, (5) profeSSIOnal 
or SOCial membershIp dues, (6) reImbursement of entertaInment expenses, 
or (7) allowances for automobIle travel, etc NotWIthstandIng these facts, 
the Judge Issued hIS order on August 18, 2008, findIng "that there IS 
suffiCient InfOrmatIOn pubhcly aVailable through fihngs WIth the 
SecurItIes and Exchange CommISSIon to satIsfy thIS request " (R ,pp 40-
41) The order does not state that the Judge ever looked at any SEC 
fihngs, other than the 10k report whlch was never m eVldence or made 
part of the record SInce thIS findIng IS clearly at odds WIth the express 
statements In Dr Wood's affidaVIt, and references InfOrmatIOn whIch IS 
not part of the record, the Judge's factual findIng IS not supported by the 
record ThIS IS not cured by the fact that counsel for the Respondents 
attempted to get the InfOrmatIOn before the Judge In the form of 
memoranda, letters or oral arguments These do not constItute eVIdence 
Factual statements of an attorney, whether made durIng argument or In 
wntten bnefs or memoranda, may not be conSIdered or accepted by the 
court as proof HlggIns supra, Gzlmore v !vey, 290 SC 53, 348 SE2d 180 
(Ct App 1986) 

2 Order of March 9, 2009, contInuIng the ParkvIew tnal (R, pp 75-76) The 
subject of thIS order was the Respondents' request for a contInuance of the 
ParkvIew case past the scheduled tnal date of May 18,2009 Appellants' counsel 
was not Included In the commumcatIOn process whereby the SIgned order was 
transmItted from the Judge to counsel for the Respondents, and dId not become 
aware of the executed order untIl reCeIVIng a copy of It from Respondents' 
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counsel It IS clear that the findmgs of the Judge m the order are not only 
erroneous, but are not supported by the record 

a The order states that the matter was before the Judge "on Defendants' 
motIOn to contmue the tnal " In fact, there was no motIon by 
Respondents, and the matter was never properly before the Judge (el, 
Rule 7(b)(1), SCRCP ) 

b The order also states that the Respondents' request for a contmuance was 
granted "for good cause havmg been shown" In fact, no cause was shown 
for the contmuance, certamly, no cause was shown WhICh complIed WIth 
the rules, smce no motIon was ever made 

c The order further states that, "by pnor order of the court," the ParkvIew 
case was to be the first of the assIgned cases to be tned In fact, no such 
order was ever Issued 

All of these deficIencIes were among those brought to the Judge's attentIOn m 
Appellants' motIOn to alter or amend dated March 23,2009 The Judge demed 
thIS motIon, allowmg the defectIve order to stand 

3 Order dated October 7,2010, denymg Appellants' motlon for recusal and vacatIOn 
of orders The findmgs of the Judge m thIS order are lIkewIse erroneous and 
unsupported by the record These mclude, znter aiza, 

a The order states that the Judge "complIed" WIth Appellants' request that 
he "make a full dIsclosure of any type of relatIOnshIp he had WIth the 
defense lawyers" ThIS findmg erroneously narrows the parameters of the 
dIsclosure request, WhICh mcluded "a full and complete dIsclosure on the 
record of any and all affilIatIOns or relatIOnshIps whIch (the Judge), or any 
member of hIS famIly, presently has or has prevIOusly had WIth any of the 
Defendants or counsel of record for any named Defendants m these cases, 
as well as WIth famIly members of such counsel of record" The requested 
dIsclosure speCIfically mcluded "recreatIOnal and/or SOCial actlvitles, and 
personal VISItS and/or contacts," whether "m person, Via telephone, mall, 
electromc means or mternet sItes" The Judge clearly faIled to make a full 
and complete dIsclosure on the record relatmg to hIS mvolvement of the 
marriage of Respondents' counsel Anne Ross Rosen, as well as the 
relatIOnshIps mvolvmg Mr Johnston's daughter The findmg that the 
Judge "complIed" WIth Appellants' request for "full dIsclosure of any type 
of relatIOnshIp" IS both erroneous and unsupported by the record 

b The order states that the Judge "conSIdered the heartache and loss of 
pOSItIOn suffered by a famIly court Judge who recently refused to recuse 
herself m a case" At no tlme was the Judge presented WIth any eVIdence 
relatmg to a famIly court Judge who refused to recuse herself, much less 
any "heartache" or "loss of positlon suffered" by the unnamed famIly court 
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judge ConsIderatIOn of thIS extraneous matter IS clearly erroneous and 
patently unsupported by the record m thIS case As such, It represents 
clear eVIdence of bIas and prejUdICe under EllIs, supra 

c The order finds that Appellants' recusal effort dId not commence untIl 
"Immediately pnor to the entry of a Apnl 6, 2010 sanctIOns order, after 
almost a year of sanctlOns and contempt orders entered agamst them" 

I 

WhIle counsel for Respondents vIgorously requested that the judge sIgn 
orders holdmg Appellants m contempt and Imposmg dIsmIssal of theIr 
claims as an appropnate sanctIOn, and the judge verbally threatened to 
sIgn such an order, he dId not do so untIl he SIgned the order of Apnl 6, 
2010, the judge hImself acknowledged as of March 29, 2010 that no such 
order had been filed, I e "entered" (R, p 1236,11 16-17) The findmg 
that there have been "sanctIOns and contempt orders entered" agamst 
Appellants for "almost a year" IS totally erroneous and IS unsupported by 
the record ThIS IS another example of clear eVIdence of bIas and 
prejUdICe under EllIs supra 

d The order finds that the judge "held a hearmg oh March 29, 2010 and put 
on the record all of my relatIOnshIps wIth counsel for both parties, most of 
whIch had prevlOusly been dIsclosed m the course of htlgatlOn" As 
shown m the pnor dIscussIOn, thIS findmg IS patently false, any 
"dIsclosures" made by the judge dunng the course of the htigatIOn pnor 
to the hearmg were mmimal and cursory at best Accordmgly, thIS findmg 
IS not supported by the record and IS clear eVIdence of bIas and prejUdICe 

e The order also states, "at the hearmg PlamtIffs made an oral motIon to 
recuse me I respectfully demed It, havmg thoroughly addressed theIr 
concerns" The record clearly shows, m addItIOn to the fact that the judge 
dId not "thoroughly address" the concerns of Appellants, there was no 
oral motIon for recusal made at the March 29,2010 hearmg (R, p 1234, 
11 6 - 20, P 1236,11 9-14, 11 19-25) The transcnpt of the heanng clearly 
shows that counsel for Appellants proposed, as a pOSSIble solutIOn to the 
judge's reluctance to gIve Appellants tIme to reVIew hIS dIsclosures before 
decIdmg whether or not to make a motIOn for recusal, that a verbal motIOn 
couldbe made and marked heard The judge demed that proposed optIOn 
(R , p 1237,11 2-6) 

f The order hsts eIght "dIsclosures" WhICh the judge states were revealed 
not only at the March 29, 2010 hearmg, but "openly throughout the 
htIgatIOn" The only eVIdence m the record on thIS Issue contradIcts thIS 
findmg (R, pp 3607-3625) The only reference m the record to support 
thIS statement IS found m the Respondents' Memorandum dated Apn120, 
2010 (R, p 3805) In fact, the language used m the judge's order, m 
many mstances, IS taken verbatIm from thIS memorandum Statements of 
counsel m a wntten memoranda cannot be conSIdered by the court m 
determmmg factual findmgs Cf, Hlggms supra, GIlmore supra 
Inasmuch as the tnal judge clearly based hIS findmgs m thIS regard solely 
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on unsworn statements of Respondents' counsel set forth m a 
memorandum, and such relIance IS prohIbIted by the law of thIS State, 
these findmgs are not properly supported by the record 

g In an attempt to refute Appellants' allegatIOns m theIr motlon and 
affidaVIt, the order states that Appellants' motlon for recusal IS "made 
wlthout baSIS or JustificatIOn, WIth the sole purpose of pollutIng the record 
and IntimidatIng me mto recusal " (EmphaSIS added) The record shows 
that separate motIOns for recusal were made m thIS case and the four 
related cases All of the motIOns were supported by affidaVIts from 
numerous Appellants m each case, as well as theIr counsel (R, pp 3603-
3625, 3706-3798, 3910) These affidaVIts set forth speCIfic facts and 
CIrcumstances Justlfymg the motlon for recusal and vacatIOn of the Judge's 
orders, and amply demonstrate CIrcumstances whIch would create m the 
mmd of a reasonable man at least a SuspICIOn of bIaS, as well as 
demonstratmg that hIS ImpartIalIty mIght reasonably be questIOned WhIle 
a Judge may conSIder the legal suffiCIency of facts alleged m a motlon for 
recusal, he must nonetheless accept as true the factual allegatIOns m the 
motIOn Shaw v State, 276 SC 190, 277 SE2d 140 (1981) Where 
affidaVIts are submItted m support of a motlon for recusal, the Judge "IS 
reqmred to accept as true the facts stated m the motlon and 
accompanymg affidavIts" 46 Am Jur 2d, Judges, §214, Mallett v 
Mallett, 323 SC 141, 473 SE2d 804 (Ct App 1996) The Judge, by 
attackmg the facts stated by Appellants rather than acceptmg them, dId not 
follow the law Smce It IS obVIously controlled by an error of law, there 
IS an abuse of dIscretIOn and the order should be vacated 

h The findmg of the Judge that he had addressed the Issue of recusal 
"repeatedly" IS not supported by the record Appellants' motIOn was made 
followmg the "dIsclosures" made by the Judge and he only addressed the 
Issue bnefly at the hearmg on March 29,2010 and m the wntten order of 
October 7, 2010 ThIS IS eVIdence of bIaS and prejUdICe under ElliS 
supra, as the findmg IS not supported by the record 

IncredIbly, the Judge's order makes a factual findmg that Appellants 
"continue to harass and prod me to recuse myself " ThIS IS SImply 
untrue and totally unsupported by the record The Judge's findmg of 
harassment on the part of Appellants, most of whom are elderly and m III 
health, IS ludICrous ThIS statement IS not only unsupported by the record, 
but IS m Itself a clear mdicator of the bIaS and prejUdICe exhIbIted by the 
Judge agamst Appellants "A judge who IS presented With a motIOn for 
disqualificatIOn and who looks beyond the mere legal suffiCiency of a 
suggestIOn of prejudice and attempts to refute the charges of partzalzty 
exceeds the proper scope of his Inquiry and on that baSIS alone establzshes 
grounds for hiS disqualificatIOn" 46 Am Jur 2d, Judges, §§95 and 214 
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I 

TIme and space constramts Imposed m thIS appeal do not permIt Appellants to address 

each and every mstance whereby the judge made factual findmgs WhICh were totally unsupported 

by the record The above mstances are mcluded as examples only In addItIOn to these 

unsupported factual findmgs, Appellants dIrect thIS Court to the followmg examples m the record 

of other eVIdence mdicatmg bias or prejUdICe on the part of the judge 

a The eVIdence shows that the judge had completely abandoned any pretense of 
actmg as a fair and ImpartIal arbIter and had totally ahgned hImself wIth counsel 
for the Respondents As shown above, the orders SImply parroted the arguments 
and representatIOns of Respondents' counsel, and mcorporated them as factual 
findmgs The orders were eIther prepared by Respondents' counselor the 
language m hIS orders was taken straight from memoranda or other documents 
WhICh they submItted to hIm, He also verbally ahgned hImself wIth Respondents' 
counsel at heanngs m thIS htIgatIOn For example, on January 14, 2010 he stated 
" when they dIdn't do that, you moved for compellmg, and we sIgned the order 
of March 3, '09 And we get m here today and they still admIt they haven't gIven 
It to us (R, P 1207, 11 6-9) (EmphasIs added) The judge clearly mcluded 
hImself m the same "we" camp as Respondents' counsel, wIth Appellants and 
theIr counsel clearly bemg assIgned to the opposmg "they" camp Such comments 
and conduct create m the mmd of a reasonable man at least a SuspICIOn of biaS, 
and demonstrate that the judge's Impartiahty mIght reasonably be questIOned, 
accordmgly, they provIde eVIdence of bIas requmng hIS recusal 

I 

b AddItIOnal eVIdence of the judge's biaS and prejUdICe may be found m hIS 
comments at the "dIsclosure" heanng on March 29, 2010 The judge, referencmg 
hIS reactIOn when he first read Mr Johnston's email enclosmg the subpoena 
Issued to Fnpp Island by Appellants, stated "I got the thmg I looked at It Of 
course, you know, when you first read somethmg hke that your blood bOlls a httle 
bIt" (R, P 1235, 11 18-20) ThIS statement clearly eVIdences hIS bIas and 
prejudIce It also eVIdences anger and a "combative and defenSIve attitude" whIch 
caused "some concern" to the court m Mallett, supra, as to whether the tnal judge 
could Impartially deCIde the recusalissue 

I 

c There IS also eVIdence m the record of prohIbIted ex parte communIcatIOns 
between the judge and counsel for Respondents whIch Appellants contend would 
at least add to the appearance of Impropnety WhICh IS attendant to the judge's 
conduct m thIS matter Such eVIdence mcludes, mter aiza, 

(1) The order of March 9, 2009, prevIOusly dIscussed above Appellants' 
counsel was not mcluded m the commUnICatIOn process whereby the 
sIgned order was transmItted from the judge to counsel for the 
Respondents, and dId not become aware of the executed order until 
receIvmg a copy of It from Respondents' counsel (R ,pp 75-76), 
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(2) The email from Respondents' counsel, CalvIn T VIck, dated February 17, 
2010, whIch precIpItated Appellants' motIon for a protectIve order In an 
effort to aVOId the dIsmIssal sanctIOn ultImately Imposed by the judge (R, 
pp 3590-3593) The email IS an attempt by Mr Vick to explaIn the ex 
parte commumcatIOn ImtIated by the judge that same day, whereIn the 
judge ostensIbly Instructed Mr Vick to prepare an order holdIng 
Appellants In contempt and dISmISSIng theIr cases Although the judge 
had prevIOusly IndIcated an InClInatIOn concernIng thIS rulIng, he had 
subsequently been provIded wIth bnefs and matenals by counsel for both 
SIdes and had not announced hIS final declSlon before the ex parte 
commumcatIOn wIth Mr V Ick The practIce of dIrectIng counsel for one 
party ex parte to draft an order pnor to the judge announCIng hIS final 
decIsIOn to both SIdes IS prohIbIted under OpInIOn 2-1988, CommIttee on 
Standards of JudIcial Conduct A judge IS prohIbIted from discussmg a 
proposed order wIth counsel for one party wIthout gIVIng notIce to counsel 
for the other SIde, because failure to provIde such notIce gIves nse to an 
appearance of Impropnety (IbId) ThIs OpInIOn has been cIted WIth 
approval by our courts for many years Cj Hlggms supra 

d EVIdence of bIas and prejUdICe IS also found In the judge's ImposItIOn of a double 
standard, as prevIOusly noted Examples of thIS double standard are mter alza 

(1) Respondents' InItIal dIscovery responses of August 26, 2004, contaIned 
15 general ObjectIOns, followed by specIfic ObjectIOns and mInImal 
responses to each dIscovery requests When Appellants moved to compel 
proper responses, the judge ruled Appellants "have an oblIgatIOn to take 
the deposItIon" of WItnesses to get more specIfic InfOrmatIOn and, as to 
documents, would '['have to make your own determInatIOn as to what's 
there ," ordenng Appellants to "go take the deposItIons and ask them 
what It meant" (R, pp 917,11 12-15,935,11 9-16,1 24- P 936,1 2, 
946,11 20-23) Based upon the judge's promIse to "feed both SIdes from 
the same spoon" (R ,p 911, 11 1-2), Appellants aggressIvely undertook 
to depose WItnesses who had been lIsted by Respondents 

In respondmg to the Respondents' dIscovery requests, Appellants utIhzed 
theIr dIscovery technIque of assertIng general ObjectIOns, actually USIng 
verbatim the language employed by Respondents whIch had been 
sanctIOned by the judge When Respondents complaIned about these 
ObjectIOns, the Judge responded by dISmISSIng Appellants' claims 

(2) When Respondents sought a protectIve order prohIbItIng Appellants from 
depOSIng Respondents' officers, the judge granted theIr request, even 
though one of the officers was present at the meetIng where the "status 
quo" agreement was reached and was a matenal WItness on the Issue of 
the statute of hmitatIOns Conversely, when Appellants sought a 
protectIve order as a means of complYIng WIth the judge's PnvIlege Order, 

I 

theIr request was demed (R, p 154-157) 
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(3) When Appellants sought mformatIOn from the corporate Respondents 
relatmg to lawsmts and other claims agamst them, the judge permItted 
Respondents to re-wrlte Appellants' dIscovery requests In domg so, 
Respondents ehmmated a respondmg party, as well as the tIme frame 
encompassed by the request The effect was to protect dIsclosures 
concernmg the conflIcts of mterest whIch formed the basIs of the 
Appellants' claims Conversely, the judge approved Respondents' 
document request #48, ordermg Appellants to produce "all documents 
concernmg any htIgatIOn m WhICh any of the PlamtIffs were a party 
(plamtIff, defendant or thIrd-party plamtIff or defendant), or any person m 
WhICh any of the Plamtlffs had an ownershIp orlmanagement mterest was 
a party" DespIte the lack of any tIme hmitatIOn or showmg of relevancy, 

I 

thIS request was mcluded m those found to be defiCIent by the judge and 
used by hIm as a reason for dlsmlssmg Appellants' claims (R, pp 65-74) 

I 

(4) The judge reqmred Appellants to produce theIr confidentIal 
I 

commUnICatIOns wIth theIr counsel m thIS case, whIle protectmg 
Respondents from producmg commUnICatIOns wIth attorneys mother 
proceedmgs whIch were relevant to thIS case I 

I 

(5) The judge granted Respondents' motIon to seal certam documents for hIS 
m-camera revIew, whIle denymg rehefto Appellants (R, pp 114-115, 
154-157 ) 

Due to tIme and space constramts, Appellants dIrect thIS Court to the affidaVIt of Joel D 

BaIley dated March 30,2010, paragraph 13 (R, pp 3611-3615) for a more detaIled hstmg of 
I I 

mstances wherem the judge Imposed a double standard, and mcorporate saId affidavIt herem by 

reference GIven the abundance of eVIdence demonstratmg bIas and partIahty on the part of the 

I 

judge, he erred m faIlmg to dlsquahfy and/or recuse hImself and to vacate hIS orders The ruhngs 

of the judge result from and are tamted by the bIas and prejUdICe herem dIscussed, they contam 

factual findmgs not properly supported by the eVIdence and are eVIdencr per se of the judge's biaS 

and prejUdICe Furthermore, they are controlled by errors of law and result from abuses of 

dIscretIOn, and should be vacated on that basIs, as well 

I 

5 Judge Early faIled to msure that Appellants' claIms were bemg lItIgated m a fair 

and Impartial forum, thereby depnvmg them of theIr nghts to due process of law under the 

ConstItutIOns of the State of South Carolma and the UnIted States of Amenca (Issue 5) The 
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nght to due process of law IS guaranteed to cItIzens of thIS State by the ConstItutIOns of South 

CarolIna (ArtIcle I, §3) and the Umted States (5th and 14th Amendments) It IS aXIOmatIc that a 

faIr and Impartial forum must Include, at a mInImUm, a presIdIng judge whose ImpartIahty and 

lack of bias IS beyond questIon "Every htigate has the lawful nght to expect utter ImpartIahty 

and neutrahty In a judge who tnes hIS case" 46 Am Jur 2d, Judges, §146 "The nght to 

disquahfy a judge for bias and prejUdICe IS substantIve and It IS Included wIthIn the nght to a 

faIr tnal guaranteed by the due process clause of the Umted States ConstItutIOn" Ibid The 

constItutIOnal guarantee of a fair and ImpartIal judge and forum IS recogmzed In thIS State 

Mallett supra (" the expectatIOn of a fair and ImpartIal tnbunaiis a baSIc tenet of all chen shed 

notIOns of due process ") In determInIng the fairness or ImpartIahty of a judge or tnbunal under 

a due process InqUIry, the Umted States Supreme Court has determIned that the ObjectIve test of 

a reasonable perceptIOn of bias, referenced above In the Code of JudICIal Conduct, as opposed to 

the subjectlve "bIas In fact test" IS the proper procedure to be followed Cj Caperton v A T 

Massey Coal Co Inc, 129 S Ct 2252 (2009) The deCISIOn In Caperton has partIcular 

apphcatIOn to thIS case For example 

1 Part of the alleged bias claimed In Caperton Involved the judge's personal 
relatIOnshIp WIth a lItIgant, and hIS receIpt of personal benefits denved from that 
relatIOnshIp, Ie, donatIOns to hIS campaign for electIOn In thIS case, the judge's 
personal relatIOnshIp WIth counsel for a lItIgant IS at Issue, together WIth hIS 
receIpt of personal benefits denved from that relatIOnshIp, Ie, all expense paid 
fishIng tnps and accommodatIOns at an ocean-front resort Canon 3E(1) does not 
dIstIngUISh between "a party or a party's lawyer" where biaS IS alleged 

2 Justlce Kennedy's majonty OpInIOn, findIng a judge's refusal to dIsqualIfy or 
recuse hImself was a demal of constItutIOnal due process, specIfically relIes upon 
the language of the Code of JudICIal Conduct, IncludIng Canon 3E(1) The Court 
dIscarded the judge's assertIOns of lack of personal Interest on hIS part, as well as 
hIS assertIOn that there was no ObjectIve eVIdence of biaS Instead, the Court 
adopted the "appearance of Impropnety" and reasonableness language of the Code 
conSIstent WIth Appellants' pOSItIon In thIS case 

3 The present case amply demonstrates the concern expressed by JustIce Kennedy 
If the focus IS on proof of eVIdence to show biaS In fact, rather than a reasonable 
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perceptIOn of bIas "ThIS IS partIcularly true where, as here, there IS no procedure 
for JudIcIal fact-findmg and the sole tner of fact IS the one accused of bIaS 
ObjectIve standards may also reqUIre recusal whether or not actual bIas eXIsts or 
can be proved Due process may sometImes bar tnal by Judges who have no 
actual bIaS and who would do theIr very best to weIgh the scales of JustIce equally 
between contendmg partIes The Jazlure to consider objective standards reqwrmg 
recusalls not consistent with the Imperatives oj due process" 

The personal relatIOnshIps mvolvmg the Judge and counsel for the Respondents create an 

appearance of Impropnety, as well as a reasonable SuspIcIOn of bIas, requmng the dIsqualIficatIOn 

and recusal of the Judge under the Code of JudIcIal Conduct and applIcable laws These 

relatIOnshIps, coupled wIth the overwhelmmg eVIdence that the Judge abused hIS dIscretIOn tIme 

after tIme m favor of Respondents, demed Appellants a faIr and ImpartIal forum and VIOlated theIr 

nghts to due process under the ConstItutIOns of the State of South CarolIna and the Umted States 

CONCLUSION 

For the reasons stated herem, Appellants request that thIS Court (a) reverse and vacate the 
f 

order of March 7, 2006 assIgnmg these cases to Judge Early and the orders Issued by Judge Early 

whIch are the subject OfthIS appeal and (b) remand thIS case for a tnal on the ments before a fau, 

unbIased, dIsmterested and ImpartIal Judge 
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