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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF YORK )

‘ Case No.: 2016-CP-46-03212
Andy Lee Rayburn, )
)
Plaintiff, )
) ORDER

VS, )
)
David Dynast, )
)
Defendant. )
)

This matter came before the Court on February 28, 2017, upon Plaintiff’s request for a
default damages hearing. J. Richards McCrae represented the Plaintiff, and Caroline M. Gieser
represented the Defendant. By consent of the parties, a motion by Defendant presented at the
hearing to set aside Defendant’s default pursuant to Rule 55, SCRCP, was also heard.! Based on
the record presented, Plaintiff’s evidence of damages, and the arguments of counsel for the
parties, I make the following findings and conclusions.

FACTUAL/PROCEDURAL BACKGROUND

Plaintiff commenced this action on October 31, 2016, by filing the Summons and

Complaint. Defendant was personally scrved with the Summons and Complaint on November 5,

2016, but has failed to file an answer, or otherwise respond to the pleadings. Plaintiff filed an

Affidavit of Default and Motion for Default Judgment on December 13, 2016. Subsequently, on

December 22, 2016, the Hon. Daniel D. Hall issued an Order granting Plaintiffs Motion for

Default Judgment, and provided that damages were to be determined at a subsequent hearing.
Prior to the hearing on damages, Defendant’s oral motion to.set aside the default pursuant

to Rule 55, SCRCP, was heard.

i DISCUSSION/ANALYSIS

1. Rule 53 Motion.

Defendant’s basis for the motion to set aside the order of default was that the Court

lacked personal jurisdiction over Defendant. Defendant maintains that because the pleadings

! Defendant did not file a Motion to Set Aside the Default Judgment in this matter prior to the hearing conducted
on February 28. However, with the consent of all parties, Defendant’s motion was heard prior to Plaintiff’s damages

hearing,
e
%\

3



identiﬁedithe Defendant as “David Dynast”, when in reality his name is “David Dysart”, he has
not been made a party to the action. He asserts that, therefore, he, “David Dysarl”, has never
been properly served with the Summons and Complaint.

It is undisputed that David Dysart was duly served with the Summons and Complaint
naming “David Dynast”, as the party-defendant. It is likewise undisputed that David Dysart is
the party that was involved in the motor vehicle collision with Plaintiff that is the subject of this
action. The driver’s license number for “David Dynast” on the accident report is in fact David
Dysart’s driver’s license number.

R_élief from entry of default under Rule 55(c) must be predicated upon *good cause.”
Rule 55(c), SCRCP. “This standard requires a party seeking relief from an entry of default under
Rule 55(c) to provide an explanation for the default and give reasons why vacation of the default
entry would serve the interests of justice.” Sundown Operating Co., Inc. v. Intedge Industries,
Inc., 383 S.C. 601, 607, 681 S.E.2d 885, 888 (2009). Once that has been done, the trial court
must also consider the timing of the motion, the existence of any meritorious defense, and the
prejudice to the Plaintiff if relicf from default is granted. Id. In this case, I find and conclude
that Defendant has failed to provide a satisfactory explanation for the default. Thus, analysis
beyond that finding is not required.

As noted above, Defendant asserts that the Court lacks personal jurisdiction over David
Dysart because his name was misspelled in the Summons and Complaint.

The purpose of Rule 5, SCRCP, is to provide a defendant with notice of the action so as
to afford him the opportunity to respond to the lawsuit in the appropriate manner. “To establish
that service has been properly effected, the plaintiff need only show compliance with the civil
rule on service of process.” McCall v. IKON, 363 S.C. 646, 652, 611 8.E.2d 315, 317 (Ct. App.
2005). “When these rules are followed, there is a presumption of proper service.” /d.

The primary issuc presented by Defendant’s motion is whether the misnomer of
Defendant vin the caption of the case defeats the Court’s personal jurisdiction over Defendant,
and whether this efior entitles him to relief from the December 22, 2016, Ofder, adjudging him
to be default. Our Supreme Court first addressed this issue in 1885, and stated:

The weight of authority, . . . is that this makes no difference, and if
the writ is served on the party intended to be served, and he fails to
appear and plead in abatement, and suffers judgment to be
obtained by default, he is concluded, and in all future litigation
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may be connected with the suit or judgment by proper averments,
(Waldrop v. Leonard, 22 S.C. 118, 127 (1885).)

Following Waldrop, the Court more recently held:

. . where a defendant sued by a wrong name omits to plead in
abatement and suffers the plaintiff to proceed to judgment, though
he has never appeared to the wrong name, this Court will not
interfere to set ‘aside the proceedings.” (Tri-County Ice and Fuel
Company v. Palmetto Ice Company, 303 S.C. 237, 241, 399 S.E.2d
779, 782 (1990).)

In this case, David Dysart was duly served with the Summons and Complaint in full
compliance with Rule 5, SCRCP. The pleading adequatcly described a specific motor vehicle
collision, and Mr. Dysart knew he was a party to that collision. Secing that the pleadings
incorrectly named him as “David Dynast,”_,2 Mr. Dysart had every opportunity thereafter either to
file a responsive pleading objecting to the misnomer, or to bring a motion to dismiss the action
pursuant to Rule 12(b)(2), SCRCP. Instead, he did nothing until after Plaintiff had already
obtained an order from the Court holding him in default.

Our Supreme Court has stated:

We have never required exacting compliance with the rules to
effect service of process. (Citations omitted.) Rather, we inquire
whether the plaintiff has sufficiently complied with the rules such
that the court has personal jurisdiction of the defendant and the
defendant has notice of the proceedings. (Roche v. Young Bros.
Inc., 318 S.C. 207, 209-10, 456 S.E.2d 897, 899 (1995).)

As the Court of Appeals has noted:

A suit at law is not a children’s game, but a serious effort on the
part of adult human beings to administer justice; and the purpose
of process is to bring parties into -court. If it names them in such
terms that every intelligent person understands who is meant, as is
the case here, it has fulfilled its purpose; and courts should not put
themselves in the position of failing to recognize what is apparent
to everyone clse. (McCall v. IKON, 363 S.C. 646, 652, 611 S.E.2d
315, 317 (Ct. App. 2005). Internal citations omitted.)

Accordingly, 1 find and conclude that Defendant has failed to demonstrate that the

* The apparent source of the confusion was the fuct that the accident report pertaining to the collision, and prepared
by the investigating/responding law enforcement officer, incorrectly rendercd Mr. Dysart’s last name as “Dynast,”
This ervor was perpetuated by the misnomer of Mr. Dysart in the Complaint.

"
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previous Order of Default should be set aside for good cause and, as such, Defendant’s motion
must be denied.

2 Plaintiff’s damages.
With respect to damages, I find and conclude that Plaintiff has proved the following by a

preponderance of the evidence.

Plaintiff injured his neck, back and right ankle as a result of the motor vehicle collision
that occurred on April 14, 2016. He incurred a combined total of $10,057.69 in medical and
chiropractic costs due to the injuries suffered in this collision.

At the time of this incident, Plaintiff was employed with Comporium Communications
where he earned $19.17 an hour. He was unable to work for cight days following this incident,
missing a total of sixty-four hours. Using these factors to calculate a total, Plaintiff suffered lost
wages in the amount of $1,226.88.

Plaintiff had moderate-to-severe pain in his affected body-parts for approximately one-
and-a-half months following the collision, and his pain and discomfort did not fully resolve until
sometime in August, 2016. This coincided with the conclusion of his medical and chiropractic
treatment. Plaintiff was unable to play football with his young son or go fishing for several
months after this accident, activities which he regularly pursed and enjoyed. '

Plaintiff acknowledged that he had previously injured his neck, back and ankle in an
earlier motor vehicle collision in 2014, and bad sought chiropractic carc following that incident.
However, immediately prior to the subject accident, he was not experiencing pain of any kind in
any of these areas of his body.

Defendant did not dispute Plaintiff*s claims with regard to his lost wages. Nor was there
any evidence that Plaintiff's medical and chiropractic treatment was either unreasonable, or
unnecessary, aside from pointing out that Plaintiff had suffered similar injuries two years earlier.

Based on the evidence and testimony presented at the hearing, I find and conclude that
Plaintiff is entitled to an award of actual damages in-the amount of $25,000.00.

ORDER

Therefore, based on the record presented, and the {indings and conclusions herein, it is

ordered as follows:

1. Defendant’s motion to set aside default judgment pursuant to Rule 55, SCRCP, is

denied.
W A



2. Plaintiff is granted judgment against the Defendant, David Dysart, in the sum of

$25,000,00, actual damages, together with the costs of this action.
3. The caption of this case shall be amended to reflect the name of the Defendant as

“David Dysart”, and the appropriate records of the Court shall be amended to reflect the

amendment.
4., The Clerk of Court is authorized and directed to enter the judgment in this case

upon the judgment roll against the Defendant in name of “David Dysart.”

AND IT IS SO ORDERED.
/
March 1 , 2017 W WJ
S. Jackson Kimball ~
Special Circuit Court Judge
York County
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This matter came before me on May 18, 2017, upon Defendant’s motxon pursuant to Rule 59(e), SCRCP

McCrae for Plamtlff' and, Carrie H. O'Brien for Defendant.

The purpose of Rule 59(e), SCRCP, to alter or amend the judgment, is to request the trial judge to “.
reconsider matters properly encompassed in a decision on the merits.” Arnold v. State, 309 S.C. 157, 172, 420 S.E. 2d
834, 842 (1992) (Citations omitted). A party cannot-use a motion to reconsider, alter or amend a judgment to present
an issue that could have been raised prior to the judgment, but was not. See Johnson v. Sonoco Products Co., 381
S.C. 172, 672 S.E.2d 567 (2009); and, Poch v. Bayshore Concrete Products/South Carolina, Inc., 386 S.C. 13, 686
S.E.2d 689 (Ct. App 2009)..

Upon reviewing the record presented, and considering the memoranda and arguments of counsel, I find no
matter presented that was not addressed expressly or by clear implication in the prior order. I further find no basis for
reconsideration or amendment of the ruling rendered in the prior order.

Therefore, it is ordered that Plaintiff's/Defendant’s Motion pursuant to Rule 59(e), SCRCP, be denied.

AND IT IS SO ORDERED.
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STATE OF SOUTH CAROLINA IN'THE .COURT:OF COMMON PLEAS:

COUNTY OF YORK. CASEACTION NO.:

L

Andy:Les Raybiiri,
Plaintiff;

David'Dynast;

Nt St S S S S S N N it NN

Defendant;

ThePlaintff would respectfully show unto the: Colut that;

PARTIES & VENUE o o

1, Plaintiffisachizen and residentof the ottty 6F York, State:of'South Carolina.
2. Upon inforiiation and belief, Defendant s & citizen and resident of fhe County of
York; State of South/Carolina.,
yofthe South Carolifia Code;

3. 'Venus is proper-inithis Court pursuant o §15:7-301

LT AWE,

4. OnoraboutApdl 14,2016, Plainitiff was travelingnorthon Chamberside Diive.in
Rock: Hill; South Carolinia when; at:theiintersestion of Chismberside:diid Dave/Lyle Boulevard,
Defendant, coming from the:opposite diréstion; attempted to tiri1éft ouito Dave Lyle Boulevard,
-and, indeingso, collided inta the driver-side 6f PIaintifPs car.

8. Aethetinie of this:collision; Défendant was:required underSouth Carolina:law fo:
yield o Plamtiffs vehice.

As :result-of the-collision; Plaintiff suffered the: following injuries and damages:

6.

aY  ‘personal injuryy

11
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by pain, suffering and disconifort:

) -mental:anguish;

d)  disabilityforaperiodofitime;

€)  mioney:spent for.medical care and treatmient;

D inability e carry on dormal dctivities;
g)  emotional traimaand distress:
By lossofejoymsitof lifejand

i)y lossofearnings.

(Neghgence, Gross ‘N eghgence and.;Recklessncss)

7. Plaintiffvepeatsarid reallepes paragraphs Lithrough 6 as ifsetforth verbatinrherdin,

8  ‘Deéfendanithad s diitytoiise réasonable care and duescare:while-operatingsamotor
veliteléon the public roadways: Furthermore; Defendanthada duty to:comply-withill applicable

9. The injurdes and damages incurred. by Plaintiff were directly and proximately

‘caused by Defendant’s careless, neplisent; grossly nepligent, willful, watiton, reckless,

llawhil et iti one:or more:of thedollowing particulars:

dy  failinigto apply the brakesofthie vehicle and/ormaintaiiithiemsin proper:

wortkirig: cofidifion;
by infuilingtostseroriake dther évasive action so.aso-avoid the collision;

<€)  infailingitokeepaproperlookouts

d)  in failing fo;yield asrequited by law;
¢} dmoperafing the vehiclefoofastfor existingiconditions;

) infilingto-observe the conditionof traffic;

2
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gy  infuilingto keep'the:vehicle under proper.contrel; |

iy infailingtoreducespeedunder the circumistarices thenand there prévailing;.

j  inatempting to:make an impropér left:tir
k) i violating stite: laws -endcted 'to protect 'the Safety nd. health of the
iotorng piblicss 4sto constitute nepligenics perise;

b drfailingtoexercise that due carcas required by law that reasonably prudent

circumstances; and

Insuch-other partiouldrs asmiay be leatried fromidi
this miatier:

10:  Defenidanit’s carelass, nepligait; grossly:ficgligent, willful, ‘Watitén, réckléss and
damiges to Plaint R

1. Plaintiff isinformed:and believesitathe is-entitled tojudgtnent apainst Defendant

L

for:actual and punitive:damages'in an:appropriate amount:

,,,,,,

"WHEREFORE, ‘the Plaintiff prays for judpraent. againist. (e Defendant: for actial and

:punitive daniages in an appropriate amount tobedetermined at trial, the costsiof thisaetio;, and.

forsuchotherand fusthesreliefas the-Contt may deetijustand proper:.

13
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MORTON:& GETTYS, LI.C

Attorreyfor-the Llainfiff
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STATE OF SOUTH CAROLINA

COUNTY OF YORK

ANDY LEE RAYBURN,

PLAINTIFF,

-VS-
DAVID DYNAST,

DEFENDANT.

N’ N’ e Naa e Nt N s N Nl

BEFORE:

IN THE COURT COMMON PLEAS

2016-CP-46-03212

TRANSCRIPT OF RECORD

FEBRUARY 28, 2017
YORK, SOUTH CAROLINA

THE HONORABLE S. JACKSON KIMBALL, III

APPEARANCES:
ATTORNEY FOR PLAINTIFF:

JOHN R. McCRAE, III, ESQ.

ATTORNEY FOR DEFENDANT:

CAROLINE M. GIESER, ESQ.

15
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10
11
12
13
14
15
16
17
18
19

20

21
22

23

25

(Whereupon Plaintiff's exhibits 1 - 7 were marked for
"identification)

(Whereupon the hearing convened at 10:01 am)

THE COURT: This is case number 2016-CP-46-3212, Andy
Lee Rayburn against David -- is it Dyrast?

MR. DYSART: It's Dysart.

THE COURT: Dynast? Pardon?

MR. DYSART: It‘'s Dysart.

THE COURi: You heed to come sit up here, please, sir.

MR. DYSART: Okay. I'm sorry.

UNiDENTIFIED SPEAKER: They sent us to the wrong place.

MR. DYSART: They sent us to —-

THE COURT: Well, I think it's a little bit confused
today.

MR. DYSART: I'm soxry, Your Honor.

THE COURT: That's all right.

MR. McCRAE: Your Honor, the pleadings say Dynast. I
think Ms. Gieser ---

MS. GIESER: Gieser.

MR. McCRAE: --- Gieser, who is here today, I believe,
representing the Defendant or a Defendant, might have a
'matter to take up with the Court before we get into the
damages hearing.

THE COURT: Well, but let's get his name correct --

what is your last name?

18
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MR. DYSART: 1It's Dysart.
THE COURT: Spell it, please.
MR. DYSART: D-y-s-a-r-t.

THE COURT: D-y-s—-a-r-t. Okay. Yes, ma'am.

MS. GIESER: Yes, Your Honor. The matter we want to

bring up with the Court ---

name

THE COURT: Your name, please.

MS. GIESER: My name is Caroline Gieser. That last

is G-i-e-s-e-r.

THE COURT: G-i-e-s-e-r.

MS. GIESER: Yes, sir.

THE COURT: Caroline with i-n-e or y?
MS. GIESER: i-n-e.

THE COURT: i-n-e. Okay, Ms. Gieser.

MS. GIESER: And I only wanted to bring to the

attention of the Court —-—-

THE COURT: Now tell me who you -- tell me who -- who

do you represent?

MS. GIESER: We represent Mr. Dysart, but no Mr.

has been named in this. David Dynast has been named

this.

And to our knowledge there is no David Dynast.

We do not represent a David Dynast nor is there

insurance covérage for a David Dynast. And for that

reached out to Plaintiff's counsel and informed them

Dysart

in

any
-— we

of that

when we got this file back on February the 9th and then

19
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il

12

13

14

15

16
17
18
19
20

21

22

23

24

reminded
THE
February
lMS.

THE

THE

MS.

jurisdiction over David Dysart as he has never been sued in

this matter.

Dynast.

Mr. Dynast.

them of that on Friday, February the —--—-

COURT:

the 9th?

GIESER:

COURT:

GIESER:

COURT:

GIESER:

COURT:

GIESER:

COURT:

GIESER:

COURT:

GIESER:

COURT:

GIESER:

When you -- who is we got the file on

My office.
Okay.

And ---

Do you represent an insurer?

We represent Mr. Dysart, who ——-
But was you hired by an insurer --—-
Yes.

--— to represent ——-

Yes.

-—— Mr. Dysart?

Yes, Your Honor. Um-hum (affirmative).
Okay. Go ahead.

And so the Court has no personal

Any Jjudgment would be in the name of David

The Progressive Insurance Company doesn't insure

We don't even know a Mr. Dynast. So a judgment

would just be a piece of paper in this case.

THE

MS,

COURT:

GIESER:

Tell me how you came to show up.

So he —-- Mr. Dysart was personally served

with these papers that said David Dynast. He then

ultimately reached out to his insurance company who reached

20
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out to us. And so then we contacted the Plaintiff's
attorney's office to explain the error in this case that
there had ---

THE COURT: When did that occur?

MS. GIESER: When did we reach to the Plaintiff's
attorney?

THE COURT: Yes, ma'am.

MS. GIESER: That was February the 9th, the first time
we reached out.

THE COURT: Looking for -- hold on a second. So he
acknowledges that he was served with papers naming a Mr.
David Dynast as a Defendant --—-

MS. GIESER: Correct.

THE COURT: --—- on the 5th of November?

MS. GIESER: Correct.

THE COURT: And when did -- when did the insurer get
the paperwork?

MS. GIESER: The insurer got the paperwork in, I
believe, January it was. And then our —-- we got information
February 9th.

THE COURT: Okay. Has there béen any motion to -- for
relief from default under Rule 557

MS. GIESER: Their office has not filed a motion at
this time.

THE COURT: Why not?

21
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11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MS. GIESER: Because he hadn't been, I mean, this was
on the calendar. And so the Plaintiffs -- to come here and
defend this motion.

THE COURT: What concern —-- what -- I understand your
plight.

MS. GIESER: Um-hum (affirmative).

THE COURT: What concerns me is that nobody has --
nobody has laid the foundation for the relief you seek.
And, thﬁs, there is no -- the Plaintiff doesn't know what
he's defending. There are no -- there's no motion filed.
There's no affidavit filed in support of the motion.

And I, I mean, I understand your predicament, but I
think what ——”and what you're arguing is a‘legitimate -
raises a legitimate question, but I think it has to be the
basis of a proper motion to be heard.

MS. GIESER: Okay.

THE COURT: Now, that being said, Mr. McCrae, what's
the Plaintiff's position? I understand that this -- this
may introduce a source of payﬁent into the equation.

MR. McCRAE: May it please the Court, Your Honor?

THE COURT: Yes.

MR. McCRAE: The source of the confusion is that both
the FR-10 and the collision report ---

THE COURT: What?

MR. McCRAE: I'm sorry.
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THE COURT: Well, I'm not really asking about --
there's no question the pleading named somebody that'is not
the Defendant.

MR. McCRAE: That's correct.

THE COURT: That may or may not relieve him from
default. There's no motion. It appears to me -- it seems
like Ms. Gieser is retained by an insurer who would be a
source of payment, whereas if you get a default Jjudgment
against Mr. Dysart, the insurance company may decline to
pay.

MR. McCRAE: Your Honor, based upon my research on this
matter, I feel the case law, one, would say that any
judgment in this matter against Mr. Dysart, even if the
pleadings do identify Mr. Dynast, would still be proper and
enforceable and that undef separate case law Progressive
Insurance Company would still have an obligation to pay the
claim.

THE COURT: Okay. Now, you were going to show me
something.

MR. McCRAE: It might not be anything the Court is
particularly interested in seeing. But the source of the
confusion is that both the FR-10 and the collision report
identify the other driver in this accident as a David
Dynast. And so that}s why when we filed the lawsuit it was

filed ---
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THE COURT: Did you have a driver's license number?

MR. McCRAE: It has a driver's license number, but

typically in this stage of litigation I would not have

requested the collision -- the driving history or anything

of that nature. It identifies an address of which Mr.

Dynast reports to have lived when we served the pleadings

THE COURT: I'm sorry. That's where -- that is the

place where —--—-

MR. McCRAE: Well, ---

THE COURT: --- Mr. Dysart was served?

10

MR. McCRAE: Mr. —— Well, it's our understanding that's

where Mr. Dysart does reside. -

THE COURT: Received the papers?

MR. McCRAE: And where he was personally served with

the original summons and complaint on November 5th of this

year. That affidavit of service was filed with the court.

And, Your Honor, ---

- - . THE COURT: Let me say it this way. I would normally

-- I would normally -- obviously,

" Rule 55 motion in front of me.

I would normally have a

MR. McCRAE: Correct, Your Honor.

THE COURT: But I would normally -- because of the

circumstances I think that the -- Mr. Dysart is entitled to

some kind of a record on a motion.
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11
continue this to hear any motion properly made so that you
can properly respond to it.

MR. McCRAE: I agree, Your Honor, but I also, like the
Court's pointed out, recognize that that motion's not before
the Court.

THE COURT: It is.

MR. McCRAE: We scheduled this matter for a damages
hearing, and that's what we're here for. We think that the
argument being made by Defense counsel is merely intended to
gum up the work to prevent this damages hearing from going
forward. There's no motion before the Court that would
otherwiée prevent this matter from going forward.

THE COURT: Ms. Gieser, do you -- I'm willing to hear
it without making a formal motion if the Defendant consents
to me doing it that way.

MS. GIESER: I'm sorry, I don't think I understand ---

THE COURT: Well, I've already said there's no motion.

MS. GIESER: Right. I understand that.

THE COURT: And so I believe that the Defendant is
entitled to be heard under the circumstances, which would
normally require a motion so that -- so that the Plaintiff
is not surprised by whatever the Defendant claims. However,
I'm willing to hear all of that now if the Defendant
consents to me hearing the motion now formally without the

paperwork having been filed and served.
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MS. GIESER; Yes. We'll consent to that.

THE COURT: All right. Your argument stands, right,
Mr. McCrae? |

MR. McCRAE: Yes, sir, Your Honor. We don't think that
-- we think a motion's required and it's not properly before
the Court at this time. |

THE COURT: All right. Now, Ms. Gieser, it appears
that Mr. Dysart had actual notice of the filing of
complaint.

MS. GIESER: Yes, Your Honor.

THE COURT: He knows whether or not he was in a wreck.

MS. GIESER: Yes, Your Honor. We don'‘t éontest that,
but our argument is that the Plaintiff still is required to
properly serve and properly name the Defendant in this
lawsuit. And they also had notice that he was impfoperly

named because we -- our office informed Plaintiff's attorney
of that on the 17th.

THE COURT: Of what?

MS. GIESER: Of February.

THE COURT: Well, I'm looking at an order for default
signed by Judge Hall dated December 22nd.

MS. GIESER: Yes, Your Honor, I -——-

THE COURT: So the Defendant was held in default long
before the Plaintiff had any notice of what was going on.

MS. GIESER: Yes, Your Honor. And then prior -- but,
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13
however, once our office got this file from the insurance
company, we put Plaintiff on notice before the hearing that
there was this issue with improperly named party and that he
—- Mr. Dysart was improperly named in the suit.

THE COURT: What is Mr. Dysart's driver's license
number?

MR. DYSART: 102682555.

THE COURT: What's on the report?

MR. McCRRE: 102682555.

(Pause)

MR. McCRAE: Your Honor?

THE COURT: Yes, sir.

MR. McCRAE: If it may please the Court. At some point
I'm prepared to address the issue at hand.

THE COURT: Well, anything else, Ms. Gieser, from the
Defendant?

MS. GIESER: No, Your Honor. Just our position --—-

THE COURT: 1Isn't any question but what -- that the
papers Wéfe served on Mr. Dys;rt -- copies were left with
Mr. Dysart at his proper address.

‘MS. GIESER: Yes, Your Honor. We don't -- we don't
deny that.

THE COURT: Okay. Mr. McCrae.

MR. McCRAE: May it please the Court, Your Honor?

Under McCall v. Icon to establish that service has been
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14
properly effected the Plaintiff only has to show the
compliance with the Civil Rules on service of process. When
the rules are followed there's an assumption of proper
service. There'é no question, they don't deny that he was
served with the summons and complaint.

The purpose of the rule is to put the intended
defendant on notice of the action. The summons and
complaint clearly addresses -- it describes an accident that
Mr. Dysart that he knows he was involved with.

Regarding the fact that he was misnamed in the
pleadings, our courts going back to 1885 has said ‘that where
a defendant -- where there's a misnomer in a defendant's
name, but the summons is served on the party intended and
that party fails to appear or object to the misnomer, which
we believe would require him to file a Rule 12(b) (2) motion,
and suffers a judgment to be obtained by default, he is
concluded.

Further, the Tri-County Fuel & Ice Company versus
Palmetto Ice Company case is where a defendant is sued by a
wrong name, admits to plead in abatement and suffers the
plaintiff to proceed by a judgment, the court will not set
aside the pfdééeding.

And then finally, Your Honor, I think what the
Defendant is requiring under Rule 5 is hyper-technical

compliance, which our courts have rejected and says is, in
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fact, not required. In fact, what the courts have said is
that a suit at law is not a children's game, but a serious
éffort on the part of adult human beings to administer
justice and the purpose of process is to bring parties into
court. If it names them in such terms that every
intelligent person understands who is meant, it has
fulfilled its purpose.

And we would argue that this is a mere misnomer and
that the case law in South Carolina is clear that that does
not defeat the case or provide for grounds for relief or
default judgment. And that —— and if that motion is before
the Court, it should be denied and we should be able to
proceed forward &ith our damages hearing.

THE COURT: All right. I find that and that I agree
that the mere -- a mere misnomer of a party, then the party
cén othefwise determine -- has notice that they are the
party does not afford a reason for relief from default,
particularly when the party was, in this instance, where the
party was served in November, an order of default was issued
in December, December 22nd, and no response on thé
Defendant's behalf was made until mid February. Thus, I
deny the\motion'as we structured it pursuant -to Rule 55 for
lack of good cause to set aside the default.

The Defendant has had notice of the pleading, the

claim. And he knew what it was about. He knew he was the
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one that had a wreck. I think he had some duty not to just
sit back. So I deny the motion to set aside the default.

We will now proceed with the default damages portion of
-- so judgment will be entered by default as to the
liability. We need to now hear the damages portion. So,
Mr. McCrae, if Qou're ready to go ahead.

MR. McCRAE: Yes, sir, Your Honor. We would call Lee
Rayburn.

THE COURT: Mr. Rayburn, if you wiil come around right -
over there, please. Raise your right hand, please, sir.

MR. RAYBURN: Yes, sir. |

Andy Rayburn, being duly

sworn testified as follows;

THE COURT: All right. Have a seat. Mr. McCrae.

Direct Examination by Mr. McCrae:

Q. Mr. Rayburn, were you involved in a car accident

October 14th of last year?

A. Yes, sir.

Q. "~ Were you'injured in that wreck?

A. Yes, I was.

Q. What parts of your body were injured as a result of

that wreck?
A. My back, my neck, and my ankle.
0. All right. Were any of those body parts hurting you

before this wreck?
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A. No, sir.

Q. All right. 1In the immediate aftermath of the wreck
were all those body parts hurting you at that one time?

A. No.

Q. What was hurting you immediately after the wreck?

A. My side right here in my back.

0. All right. And then when did the other injuries'come
about?

A. Came about the next day.

Q. All right. Right after the wreck did you seek any

medical attention?

A,
Q.
A.
Q.
A.

gave

also

part

Yes, sir.

Where did you go?

Went to Piedmont.

All right. And what did they do for you at Piedmont?
They checked me out on my side and my burns. 2And they
me a little bit of pain medication.

THE COURT: Did you say burns?

Yeah. I had some burns on my arm from the airbag and
on me like -- it was like right down in here in this
of my arm.

THE COURT: All right, sir.

MR. McCRAE: Approach the witness, Your Honor?

THE COURT: Yes, sir. You don't have to ask.

MR. McCRAE: Thank you.
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ANDY RAYBURN - DIRECT EXAMINATION BY MR. McCRAE 18

Q. Hand you what's marked Plaintiff's exhibits 1 and 2.
Can you identify those two documents for the Court?
A. Yes, sir. Piedmont medical bills.
0. Those are the two bills you had from Piedmont Medical
Center?
A. Yes, sir.
Q. All right. And what amounts were they for?
A, This one's for six hundred and thirty-one dollars
($631.00). And this one right here is for -- where's it at?
I don't see it on here. I'm trying to find it. Okay. Six
twenty-seven, sixty-nine (627.69).
Q. All right.

MR. McCRAE: Your Honor, we'd like to offer these as
Plaintiff's exhibits 1 and 2.

THE COURT: Any objection?

MS. GIESER: No, Your Honor.

iHE COURT: All right. They're admitted yithout
objection.

{(Whereupon Plaintiff's exhibits 1 and 2 were admitted
into evidence)
Q. After you were seen at Piedmont did you seek any
additional medical treatment?
A. Yes.
Q. All right. And who did you go to after that, after

your first emergency room visit?
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1 A. Dr. Maxwell.
2 Q. All right. And what all did Dr. Maxwell do for you?
3 A. He did a series of l%ke, you know, patches with the
4 pain, Iso -- Isotherapy ---
5 Q. All right. What parts of your body did he treat?
6 A. Back, neck, and ankle.
7 0. All right. Was his treatment beneficial to you?
8 A. Yes, it was.
9 Q. Did it aid in your recovery in your opinion?:
10 A. Yes, it did.
11 Q. All right. I'll hand you what's marked Plaintiff's
12 exhibit 3. Can you identify that document?

/ﬁ\
13 A. This is Dr. Maxwell's bill.
14 Q. All right. Can you tell us what the total -- his total
15 charges were?
16 A. Five thousand, seven hundred and sixty-four dollars
17 ($5,764.00).
18 Q. All right.
19 MR. McCRAE: Your Honor, we'd like to offer that as
20 Plaintiff's'exhibit 3.
21 THE COURT: Any objection?
22 MS. GIESER: No objection, Your Honor.
23 THE COURT: All right.

- 24 (Whereupon Plaintiff's exhibit 3 was admitted into
25 evidence)
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1 Q. In addition to Dr. Maxwell did you see any other
2 doctors for the injuries you had from this wreck?
3 A. There was Dr. Ash also.

4 Q. Okay. And what all parts of your body did Dr. Ash

5 treat?

6 A. Dr. Ash looked at my back. And then he gave me a

7 little bit of pain medication.

8 Q. Okay. I'm handing you what's been marked as

9 Plaintiff's exhibit 4. Can you identify this document for
10 us?

11 A. It's Dr. Ash's —— well, this is Maxwell's Isotherapy.
12 0. All right. <Can ydu identify the provider?

13 A. Oh, Palmetto Physical Medicine.

14 Q. OCkay. 1Is that Dr. Ash?

15 A. Yeah, that's Dr. Ash.

16 Q. What were the total charges for Palmetto Physical

17 Medicine and Dr. Ash?

18 A. Three thousand and thirty-five (3,035).

19 Q. All right. Do you know what your total medical

20 expenses come to?

21 A. I think it's

22 THE COURT: I'm sorry, what was your response?

23 A. It's -- I think it's. ten thousand -- around that area.
24 0. Ten thousand ---

25 A. Ten thousand, five seven five (10,575), something like
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that.

Q. Would the summary of your medical and chiropractic
charges aid in your recollection of that amount?

A. Yeah. Yeah, it would.

Q. I'm handing you what's marked Plaintiff's exhibit 5.
Can you identify this document for us?

A. Ten thousand, fifty-seven ---

Q. What's the document ---

A. Oh, ——

Q. -—-~ first -—-

A. Oh, sorry. This is the cost summary involved with
everything.

Q. And what is that amount?
A. Ten thousand, fifty-seven and sixty-nine cents
(10,057.69);
Q. All right.
MR. McCRRE: We'd like to offer this as Plaintiff's
exhibit 5.
THE CObRT: Any objection?
MS. GIESER: No objection.
THE COURT: All right. Without objection.
kWﬁereupon Plaintiff's exhibit 5 was admitted into
evidence) |
Q. Mr. Rayburn, did you miss any work as a result of this

incident?
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A.

0.

Yes, I did.

How much time did you miss from work?

I missed eight days from work.

Where are you employed?

It's Comportant [sic]. |

All right. What is your position there?
I'm an installer.

Can you tell us what you were earning at the time of

this wreck in April of 20167

A.

Nineteen —— I think it's nineteen fifteen. I think

that's what it was.

Q.

Q.

All right.

THE COURT: I'm sorry. Is that an hour?
Yeah. Yes, sir.

THE COURT: Nineteen fifteen an hour?

I think it's nineteen fifteen.

THE COURT: All right.

I'm going to hand you what's marked Plaintiff's exhibit

6 and.7. Can you identify those documents for me?

A.

Yes. This is my billing -- this is billing statements.

This is my billing statements.

Q.
A.

Q.

Your ~~ I'm sorry, did you say —---—
Yeah.
——— your billing statements?

Yeah, for -- well, no, this is my actual payroll.
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1 0. Okay. Those reflect your earnings?

2 A. Yep.

3 Q. What are the dates on those two documents?

4 A. Dates on this one is 04/10/2016 through 04/23/2016.
5 And the other one is 04/24/2016 and 05/07/2016.

6 Q. Okay. And so those are the dates immediately before
7 and after this wreck?

8 A. Yeah.

9 Q. Okay. Do those documents identify what your hourly

10 rate of pay was at the time of this wreck?
11 A. Yes, it does. And it's nineteen -~ nineteen seventeen.
12 Q. Nineteen seventeen an hour?

13 A. An hour, yeah.

14 Q. All right. And you said that you missed eight days of
15 work. How many hours do you work in a daily shift?

16 A. Forty.

17 Q. I'm sorry. A daily shift?

18 A. Oh, daily shift? Eight.

19 ©. Eight.

20 MR. McCRAE: We'd like to offer these as Plaintiff's
21 exhibit 6 and 7.

22 MS. GIESER: No objection.

23 THE COURT: All right. Without objection.

24 (Whereupon Plaintiff's exhibits 6 and 7 were admitted
25 into evidence)
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Q. Mr. Rayburn, how long did you experience pain after

this car wreck?

A, All the way into August until -- until I finished my

treatment ---
Q. Okay.
A. -—— with Dr. Maxwell.

Q. All right. And at its worst can you describe what the
pain was like for you?

A. It's more like a agging [sic] feeling, like it'd come
and go on my back. And my neck, more of like a pulse type
back and forth.

Q. If you had to rate your pain on a 1 to 10 scale for
your neck what would you give it, at its very worst?

A. At its very worst, about a 7.

0. All right. What about for your back and for your
ankle?

A, My back -- my back was about a -- about a 7 also.

Q. And your ankle?

A. Ankle was around a 5.

Q. Okay. And for the period of time that that pain was a
7 for your neck and back and a five for your ankle, how long
did that period last before you began to see some
improvement on your injuries?

A. It lasted up to about August area.

Q. No, I'm sorry.
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A. Oh.

Q. Did your injuries gradually improve over time?

A. Yeg.

Q. Okay.

A. Yes, they did.

Q. And I guess what I'm asking you is when your pain was

at its very worst, how long was it at its worst?

A. At its worst? About a month and a half almost.
Q. Okay.

A, Yeah.

0. So a month and a half you had fairly bad pain and then

A. Yeah.

0. -—-— it gradually improved?

A, Um-hum {(affirmative).

Q. All right. During the period of time that you were
still treating and recovering from these injuries were there
activities that you were accustomed to doing that you
weren't able toAdo aside from not being able to work for
eight days?

A. I wasn't able to play with my son, football outside,
get him ready for football this year. Also, I like to fish.
And I wasn't able to fish at all.

Q. How long was it before you could resume either of those

two activities?
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A. It was around August, around August whenever I got to
get back.
Q. Okay.

MR. McCRBE: Your Honor, those are all the questions I
have for Mr. Rayburn.

THE COURT: Okay. Give me just a moment.

(Pause)

THE COURT: Okay. Ms. Gieser, any cross examination of
the witness?

MS. GIESER: Your Honor, would you permit a brief five
minute recess?

THE COURT: Yes, ma'am. We'll be in recess for five

minutes based on the clock on the wall.

(Whereupon court was in recess at 10:26 am)
(Whereupon court reconvened at 10:32 am)
THE COURT: Okay. Ms. Gieser.
MS. GIESER: Thank you, Your Honor.
THE COURT: Back on the record.
Cross“ﬁxéﬁinatién by Ms. Gieser:
Q. Before this accident had you ever treated with a
chiropractor before?
A. Yes, I had.
Q. And why did you treat with a chiropractor prior to the

accident?

A. I was in a -- I was in a car accident two years before
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that. Somebody rear-ended me.

Q. What injuries did you sustain in that car accident?

A. I ended up hurting -- I hurt my ankle énd also my back
and my neck also.

Q. And did you injure your ankle in this accident?

A. Yes; I did.

Q. Did you injure your back in this accident?

A. Yes, I did.

0. Did you injure your neck in this accident?

A. Yes, I did.

Q. How —- how many —- roughly how many chiropractor wvisits

did you have from the prior accident?

A. From the last one?
0. Um~-hum (affirmative).
A. I think it was almost -- it was two and a half months,

I think, something like that from the last one.

Q. And how many -- roughly how many chiropractor visits
did you have from this accident? i

A. From this one? I don't exactly know. I think it was
like three months. It was through August. So from May and
August, yeah. .
Q. What did the chiropractor do to help you?

A. He did the -- he pretty much popped my neck and stuff.
And then we did the, what is it, the electronic, I guess, I

don't know what they call that. 1It's just where they put
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the electric -- electrodes on you and let it go off.

And then they did thé little spin looking table on you.
I guess that stretches you out. And then he also did the
patches with the -- I guess the medicine they put on both
sides with the batteries or something like that.
Q. Other than the accident that brings us here today, the
prior accident where you said you were rear-ended, have you
ever been involved in any other car accidents?
A; Any other car accidents? Yes, I have.
Q. How many?

A. One. One before that.

Q. And were there any injuries from that car acbident?

A. No. I was actually -- I was really young. I was like
sixtéen.

Q. QOkay.

A. Yeah.

Q. Have you ever sought chiropractic care for anything

other than the accident that brings us here today and the
car accident where you were rear-ended?

A. No.

Q. Are you still seeking chiropractic treatment today?
A. I do -- every once in a while I do go to the
chiropractor.

0. For what?

A. Just -~ just to get my back popped and stuff ‘cause I
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do a lot of —— I coach football. So it just keeps me in —-
whenever I'm going to the gym to try to kéep in shape,

that's when I go -- go there for -- also.

.Q. And are you -- do you contend that you're still injured

today from this accident?
A. No.
Q. Are you still suffering any pain in your ankle?
A. No.
Q. Are you still suffering any pain in your back?
A. No.
Q. Are you still suffering any pain in your neck?
A. No, ma'am.

-MS. GIESER: No further questioné.

THE COURT: Any redirect?

MR. McCRAE: Just very briefly, Your Honor.

Redirect Examination by M;. McCrae:
Q. In the minutes before this accident on October 14th,
2016 were you having any pain in your neck, back, or right
ankle?
A, No, I wasn't.

MR. McCRAE: That's all I have, Your Honor.

THE COURT: .Thank you, sir. You may step down.
A. Thank you, sir.

THE COURT: Or step aside as the case may be. All

right. Anything further from the Plaintiff?
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MR. McCRAE: Just to summarize, Your Honor. You have
the medical bill summary. There's ten thousand, fifty-seven
dollars and sixty-nine cents ($10,057.69) in medical
expenses. The wage lost, if you take the testimony and do
the math, by my calculations that comes to one thousand, two
hundred, twenty-six dollars and ninety cents ($1,226.90)
for the eight days that he missed at nineteen seventeen an
hour.

THE COURT: Give me that again, please.

MR. McCRAE: One thousand, two hundred and twenty-six
dollars and ninety cents ($1,226.90).

THE COURT: That's sixty—four.times nineteen seventeen?

MR. McCRAE: Yes, sir.

THE COURT: Okay.

MR. McCRAE: You heard Mr. Rayburn's testimony
regarding the, I guess, more intense pain thét he had for
about a month and a2 half and that he -- the injury resolved
sometime in August around the time he concluded the
treatment with Dr. Maxwell and that it did affect him beyond
that and that he wasn't able to do what he would normally
have done with his young son. Wasn't able to fish. We
believe that in light of the testimony that a reasonable
judgment in this matter would be in the neighborhood of
twenty—five thousand dollars ($25,000.00).

THE COURT: All right. Anything else?
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MR. McCRAE: No, sir, Your Honor.

THE COURT: All right. Now, we had an exhibit that I'm
not sure was properly dealt with. Number 4, which was the
bill -- the statement from Palmetto -- was it Pain Center or
something like -that?

MR. McCRAE: Palmetto Physical Medicine, Your Honor.

THE COURT: Physical Medicine. Do you intend to offer
that?

MR. McCRAE: Yes, sir, Your Honor.

THE COURT: Any objection?

MS. GIESER: No objection.

THE COURT: All right.

(Whereupon Plaintiff's exhibit 4 was admitted into
evidence)

MR. McCRAE: I apologize, Your Honor.

THE COURT: All right. Ms. Gieser, in response?

MS. GIESER: Your Honor, we think in light of the fact
that he has prior injuries to the neck, ankle, and back, the
same injuries he suffered in this accident, and he sought
chiropractic care for those just as he did in'this accident
that there's not sufficient evidence to enter a default
particularly on the chiropractic charges.

Furthermore, on the Plaintiff's counsel requesting
twenty-five thousand dollars ($25,000.00), and that's

including the chiropractic for ten thousand (10,000.00), we
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would also contend that, you know, roughly fifteen thousand
(15,000.00) -- well, I guess, his lost wéges also. I'm
sorry. So specifically the chiropractic care we would
contend was not necessarily accident related.

And while we would contend that him going to the
emergency room was appropriate in this instance, we don't
deny that, that the chiropractic care was not necessary and
that it should not be compensated.

THE COURT: Okay. All right. Here's what I want to
do. Mr. McCrae, I want you to submit to me an order in Word
format with findings of fact consistent with what you stated
as well as sepafately stated conclusions of law. Do not
fill in an amount. 1I'll do that when I look through these
bills and that kind of thing. And I'll undoubtedly tweak
the order myself anyway.

MR. McCRAE: Yes, sir, Your Honor.

THE COURT: Send a copy to Ms. Gieser. And I assume
you have her email address.

‘MR. McCRAE: Yes, sir. 1I'll either get it from her
directly or ---

THE COURT: And when I get that I'll look at it and
figure out what the damages are.

MR. McCRAE: Your Honor, one more matter. I would ask
for leave from the Court to, in that draft order, address

the issue regarding the misnomer of the Defendant's name —--—-
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THE COURT: Yeah, yeah, yeah, yeah. Pleasé. I didn't.
say that, but you need to do that too, please.

MR. McCRAE: Yes, sir. Thank you.

THE COURT: Ms. Gieser, anything else?

MS. GIESER: No. I would just request the Plaintiff's

counsel to go ahead and copy Ms. O'Brien. She is the lead

attorney on the case. So be sure that you copy her on the

order as well. That's it.

MR. McCRAE: No problemn.
THE COURT: All right. Thank you. That'll conclude
the hearing.
MR. McCRAE: Thank you, Your Honor.
{Hearing Ended at 10:40 am)

(End of Requested Transcript of Record)
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Motion -- page 3.

No sworn testimony; no exhibits entered into evidence.
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THE COURT: Al1 right. First, Andy Lee Rayburn
against David Dysart or Dynast, depending on which one you
want.

The défendant, Ms. Carrie O'Brien, present; and
representing the plaintiff, Mr. Richard McCrae.

Defendant's motion to reconsider.

Ms. O'Brien.

MS. O'BRIEN: Good afternoon, Your Honhor.

This is the defendant's motion for reconsideration,

and there are a few things that I specifically would Tike

to point out.

First I would 1ike to, if I may hand up, Your Honor,

the Tunstall v. Lerner Shops case. May I approach?

THE COURT: Yes, ma'am.

MS. O'BRIEN: Thank you.

Your Honor, this is a 1931 Supreme Court case that
deals with a misnomer situation.

A1l of the cases that I am going to present to you in
the next few minutes specifically deal with misnomers, and
specifically this case stands for the proposition on page
two that a misnomer of a corporation in pleadings and
otherwise in judicial proceedings has the same affect as
the misnomer of an individual.

So I want to make sure that the Court understands that

whenever there's a corporation that has been misnamed it
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has the same effect as if an individual has been misnamed.
And of course in this case we're speaking specificé11y
about an individual.

This case also goes on to discuss the fact that Lerner
Shops, Inc. was not the correct entity. And as a result of
it not being the correct entity the Court allowed an |
amendment to substitute in the correct party. And, Your
Honor, that was done and there was no prejudice as to the
parties.

I'd also like to hand up if I may Sweenhey vs.

Greenwood. May I approach, Your Honor?
THE COURT: Yes, ma'am.
MS. O'BRIEN: Thank you.

THE COURT: Tell me though. what -- what are the

facts of the Lerner case?

MS. O'BRIEN: Sure. The facts of the Lerner case is
that there had been a party that had been misnamed. It was
not the correct entity named.
| The case was situated and had proceeded on, and the
Court allowed an amendment by the plaintiff to substitute
the correct party.

THE COURT: A judgment. This says amend a judgment.

MS. O'BRIEN: That 1s correct.

THE COURT: Okay.

MS. O'BRIEN: Okay. So in all of these cases, Your
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has the same effect as if an individual has been misnamed.
And of course in this case we're speaking specifically
about an individual.

This case also goes on to discuss the fact that Lerner
Shops, Inc. was not the correct entity. And as a result of
it not being the correct entity the Court allowed an
amendment to substitute in the correct party. And, Your
Honor, that was done and there was no prejudice as to the
parties. |

I'd also like to hand up if I may Sweenhey vs.

-Greenwood. May I approach, Your Honor?

THE COURT: Yes, ma‘am.

MS. O'BRIEN: Thank you.

THE COURT: Tell me though. what -- what are the
facts of the Lerner case?

MS. O'BRIEN: Sure. The facts of the Lerner case is
that there had been a party that had been misnamed. It was
not the correct-entity named.

The case was situated'and had proceeded on, and the
Court allowed an amendment by the plaintiff to substitute
the correct party.

THE COURT: A judgment. This says amend a judgment.

MS. O'BRIEN: That 1is correct.

THE COURT: Okay.

MS. O'BRIEN: oOkay. So in all of these cases, Your
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Honor, there has been an amendment to the pleadings to

allow the correct entity to be named.

In the Sweeney vs. Greenwood case, again, it was
Greenwood Index-Journal, Inc. that had been sued. And a
lTot of the issues that were raised were lack of
jurisdiction over the person saying it wasn't the correct
entity, insufficiency of process, insufficiency of service
of process. |

And in that case the Court held that, you know,
whenever the defendant came before the Court and stated
that there was a misnomer that they then were within the
jurisdiction of the Court.

' But, again, in the Sweeney case the Court allowed
there to be an amendment of the complaint, an amendment to
name the appropriate party. And whenever that was done,
then it was substituted in for the correct party.

Again, if I may approach, Your Honor, and hand up the
Hughes case.

THE COURT: By whom was the motion?

MS. O'BRIEN: By the plaintiff. And whether it was
made by the p1aintiff or made by the Court, it can be done

either way. wWwe have seen any time you're in trial and

luntil the close of the evidence of the plaintiff's case

you're allowed to amend.

In South Carolina amendments are freely given. There
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are some judges that take the position that until the jury
is out deliberating that if either party makes a motion to
amend that that is allowed. And so that party, again,
because the entity had been incorrectly named, they were
allowed to amend.

In the Hughes case, Hughes vs. Water world water

Slide, again, same exact situation. The corrected entity
should have been wet world, Inc. The plaintiff made a
motion to amend to allow it to relate back with respect to
the statute of Timitations, and the Court allowed that.

Your Honor, I say all and present all of these cases
because it is the defendant's position that what should be
allowed in this case is that the plaintiff or the Court,
whomever, should allow there to be an amendment to name the
correct entity. And once an amendment is made in any
proceeding at any stage under Rule 15(a) the defendant then
has an opportunity to respond to the amendment.

our position would be that if there's -- in order
to -- by Your Honor's own order he specifically is allowing
and specifically says that the name needs to be changed.
There's an acknowledgment by the Court that the name is not
correct and that there needs to an amendment to the
pleadings in order for the correct party to be named.

It would be our position that if there is going to be

an amendment that pursuant to Rule 15(a), which
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specifically says -- and, Your Honor, I will read to you
because I think it's important that whenever there is an
amendment Rule 15(a) specifically says -- and it deals with
amending pleadings, supplemental pleadings. It says --

» THE COURT: Would it be fair to say in all three of
these cases that the defendant who was misnamed appeared
and that subsequently the -- the plaintiff moved to change
the name?

MS. O'BRIEN: Correct. That is correct.

THE COURT: Okay. That's not the case here. This is
a default.

MS. O'BRIEN: Your Honor, but here is our position.

The Court has acknowledged that the correct name of
the entity -- the Court's acknowledged there's been a
misnomer.

THE COURT: That's true.

MS. O'BRIEN: So based upon the fact that there is a
misnomer there has to be an amendment of the pleadings in
order to properly correct the pleadings.

The Court cannot on its own change the name of the
pleadings without there being an amendment. And if there's
an amendment to the pleadings, then the defendant has the
ability to respond to the amendment.

THE COURT: Not if he's 1in default.

MS. O'BRIEN: Wwell, the defendant is -- but the
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problem is is that the person that's in default s
Mr. Dynast.

THE COURT: That's right.

MS. O'BRIEN: well, there is no Mr. Dynast.

THE COURT: It's Dysart.

MS. O'BRIEN: Right. So Mr. Dynast is in default.
And if the Court wants to issue a judgment as to
Mr. Dynast, the Court has the right to do that. But in
order for there to be a judgment issued as to Mr. Dysart
who is the correct person that should have been named, then
whenever there's an amendment it will allow the defendant
to respond.

THE COURT: Ms. O'Brien, is this -- was this point
raised at the first hearing?

MS. O'BRIEN: It was, Your Honor. And, 1n'féct,‘you
note in the order that the issue was with respect to the
mishomer.

THE COURT: I know that about the misnomer but not the
business about amendment, is what I'm talking about.

MS. O'BRIEN: Wwell, Your Honor, it would be our
position though that whenever it was raised that there was
a misnomer and that the correct party had not been
identifiediA_

And I will tell you it was my understanding from the

hearing -- and please correct me if I'm wrong -- that then
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sua sponte the Court said we're going to need to issue and
whenever there is a judgment that is entered make sure that
the order says that we're going to correct the proper name.
And so the order -- until that order has been drafted that
says we are going to correct the proper name, there had
been no amendment.

THE COURT: I agree.

MS. O'BRIEN: And so once there's an amendment, then
there's my motion —-- once there's an order that says we're
amending, there's my motion for reconsideration, because
we're now correcting the name of the party and there's an
amendment. And the defendant would Tlike the opportunity,
15 days, to respond.

THE COURT: A1l right.

MS. O'BRIEN: That's 1issue one.

with respect to issue two, Your Honor, under 60(b) (1)
in whether there was a mistake made, there are four factors
under --

THE COURT: Let's deal with -- let's deal with it one
by one.

MS. O'BRIEN: Sure.

THE COURT: Mr. McRae.

MR. MCCRAE: May it please the Court, Your Honor.

Plaintiff's position is that the Court's prior ruling

was in keeping with the law, the case law, that's long been
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recognized by our courts in South Caro]ina with respect to
misnomer which specifically allows for the Court to enter
the judgment against the properly named defendant.

The case law that was cited in a previous hearing,
which I don't want to rehash all of, specifically allows
for a misnamed defendant to have a judgment entered in
against them in a default situation when he should have
reasonably been able to determine that he was the actual
party in interest and to.have that judgment entered in
against his actual name. That's what the case law that was
referenced in the prior hearing provides for. And we
believe that the Court's ruling in the previous order was
on point with that.

THE COURT: Was this question of amendment raised at
the first -- in the first hearing?

MR. McCRAE: It was not, Your Honor, and that's our
second point, is that the scope and purpose of a Rule 59(e)
hearing is for the Court to consider and make a ruling upon
matters that were raised at the first hearing but not ruled
upon.

In the present case there is no such issue. A1l
questions, all Tegal issues that were raised at the first
hearing, were ruled upon by the Court and set forth in the
Court's order.

And so we would argue that, respectfully, the argument

10

59




W 00 N O v AW N

N N N NN NN R R R e e el et Rl
Vi b w N = O W N Y W N O

made by defense counsel was outside of the scope and
purpose of Rule 59(e). |

~THE COURT: Okay. I deny the motion to reconsider as
to the first ground.

Let's hear the second ground.

MS. O'BRIEN: Your Honor, and if I can also state for
the record; 1t is my understanding that it was not
discussed in the hearing as to there being an amendment of
the pleadings.

It was not until there was an order. So why would we
have raised an amendment to the pleadings when that wasn't
discussed at all in the hearing?

THE COURT: I have ruled on that.

Let's go to the next one.

MS. O'BRIEN: Okay. Wwith respect to 60(b) (1), Your
Honor, if I may hand up -- may I approach, Your Honor?

THE COURT: Uh-huh.

MS. O'BRIEN: The McClurg vs. Deaton case which

specifically stands for the principle that there are four
guidelines under which a motion for setting aside a default
may be granted.

Number one is the promptness of which relief is
sought.

The complaint in this matter was filed on

October 27th of 2016. It was served on December 13th of

11
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2016.

The order was actually signed on December 22nd of
2016, and the defendant was first noticed that there would
be a default judgment hearing sometime in February.

THE COURT: You're talking about the damages hearing?

MS. O'BRIEN: That is correct. And that was the first
notice that the defendant received.

So the defendant was not copied nor was served via

first class mail with the entry of default. The defendant

was not served via first class mail with the order entering
default.

The first time the defendant received any notice of
any matter that was going on was in February pursuant to
the notice of the hearing on February 28th of 2017.

THE COURT: When -- hold on a minute. Let me look at
these orders.

okay. It first came before me on that date, right?

MS. O'BRIEN: That is correct, yes, sir.

THE COURT: And at that time Ms. Gieser made the Rule
55 motion.

MS. O'BRIEN: That is correct.

THE COURT: Okay. Go ahead. I'm on track.

MS. O'BRIEN: All right. And so, Your Honor, the
issue for us 1is with respect to promptness, how promptly

have we addressed that we would 1ike for the motion to be

12
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set aside or -- excuse me -- or the order to be set aside
or the judgment to be set aside.

So I think Your Honor will agree that very promptly --
as soon as the defendant was first notified about the
issue -- the 1issue was then raised.

THE COURT: well, my -- my recollection is that -- and
forgive me if I'm wrong. My recollection is that the --
that the Rule 55 motion was not -- was it a -- a written
motion? I don't remember that it was.

MS. O'BRIEN: It was a written motion, that is
correct. The -- it was -- the order was signed
December 22nd of 2016. And the defendant was never served
with a copy of that order.

THE COURT: No. I'm talking about the motion to set
aside the default.

I think we -- didn't we allow Ms. Gieser to make that
motion?

MS. O'BRIEN: Yes, on February 28th.

THE COURT: It was not previously made.

MS. O'BRIEN: That is correct.

THE COURT: oOkay. A1l right.

MS. O'BRIEN: Correct.

So the first time the defendant was put on notice
regarding any damages or there being a default entered was

in February, and then we raised the issue on

13
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February 28th of 2017.

So with respect to, number one, the promptness of
which relief is sought, we believe that the defendant has
satisfied the promptness.

with respect to the reasons for the failure to act
promptly and not answer or not respond to the complaint,
Your Honor, the defendant, who has a high school education,
was, and has stated, that he did not realize that when he
was served with a complaint in a different name that there
was anything that needed to be done.

Yes. He was involved in the accident but that it was
a different name and he was not sure why he was being
served with the paperwork.

with respect to number three, the existence of a
meritorious defense, in all of the case law you will see
that is the biggest issue for the Court of Appeals and the
Supreme Court.

' Specifically in this case, Your Honor heard that there
was testimony that the plaintiff did not have his 1ighfs
on. Of course the Court can choose to believe that or not
to believe that, but that is an issue for a meritorious
defense.

The Court also heard that there were prior injuries to
the same body parts that the plaintiff is claiming as a

result of this accident; therefore there is a causation

14
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issue that can be raised before the Court. And whether he
was actually injured or -- as a result of this accident.

He may have claimed that he had injury. It doesn't mean it
was as a result of this accident.

And then, Your Honor, with respect to the prejudice to
all of the parties, which is number four, we would submit
to the Court that there's absolutely no prejudice, that
allowing the motion and allowing this case to move forward
so that a jury can make a determination as to the damages
in this case and whether this -- the plaintiff or the
defendant actually caused this accident is exactly what
this is designed for. 1It's the process that allows that.

So we believe that we have met all four of the factors
in the Deaton case, and we would request under rule 60(b)
that the motion to set aside be allowed.

MR. McCRAE: May it please the Court, Your Honor.

THE COURT: Mr. McCRae.

MR. McCRAE: Your Honor, as you may recall, what was
argued and ruled upon at a prior hearing was a motion under
Rule 55. That's what the order specifies.

"THE COURT: Right.

MR. McCRAE: In fact, after the hearing I was somewhat
unclear, and I sent an email to Ms. O'Brien. And I also
emailed you to ask for clarification. I was advised that

motion was pursuant to Rule 55.

15
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And so what would be proper for reconsideration at
this hearing would be matters subject to arguments made
pursuant to Rule 55 that were not ruled upon at the prior
hearing.

Rule 60 was not raised at the prior hearing, was not
argued at the prior hearing, so therefore +it's outside the
scope of Rule 59(e).

THE COURT: Okay.

MS. O'BRIEN: And, Your Honor, it would our position
that we request that -- and we can come back. Wwe're happy
to come back and argue Rule 60, whatever the Court -- you
know, but this issue has got to be addressed.

THE COURT: Well, I'm going to address it.

My view of it was then, and is now, that the Sundown
Operating case most clearly adopts a standard that requires
consideration of the factors that you've mentioned.
However, it also provides a precondition that the defendant
who 1is in default provide an adequate explanation for the
default.

I know there's another term used. Satisfactory
explanation of the default. And -- and my view of it was
that Mr. Dynast/Dysart didn't cross that threshold.

He was served with a complaint that clearly outlined a
wreck that he knew he was involved in. This was served 1in

strict compliance with Rule 5. And, rightly or wrongfully,

16
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I don't know what his mindset was, but he didn't do
anything, respectfully of his mindset.

So I did not get to examination of the four factors
that you're talking about, because I believe that Sundown
Operating says that the precondition to get there is that
the person must first offer a satisfactory explanation for
default. And he did not. So I'm going to deny that
motion.

MS. O'BRIEN: Your Honor --

THE COURT: Yes, ma'am.

MS. O'BRIEN: Wwell, with respect to -- there has not
been -- there has not been a judgment entered, and so it
would be our position --

THE COURT: For $25,000?

MS. O'BRIEN: There's not been a judgment that's been
entered as to the defendant. There's been an order, but I
have not -- I have not received any judgment.

THE COURT: It should have beén. And that's a good
question. I've gotten this order was filed, and which
should result in its entry, on March the 8th.

"~ MS. O'BRIEN: I have not received anything about there
being a judgment entered, and so it would our position that
we would like once the judgment is entered to address any
issues that we may need to preserve to appeal.

THE COURT: If you mean a Rule 59(e) order, I have not

17
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done that.

MS. O'BRIEN: Correct.

THE COURT: So, yes, that's got -- I mean, if that's
what you're talking about, yes. '

MS. O'BRIEN: Yes.

THE COURT: I agree.

MS. O'BRIEN: okéy.

THE COURT: That's right.

MS. O'BRIEN: Thank you.

THE COURT: Do you understand what she's saying?

MR. McCRAE: Not really, Your Honor, but I --

THE COURT: There's a judgment entered.

MR. McCRAE: Yes.

THE COURT: But the Rule 59(e) motion suspends that
until I rule on that.

MS. O'BRIEN: Yeah. I was going to point out that the
Court's prior Form Four cover indicates the $25,000
judgment to been enrolled against Mr. --

THE COURT: well, I understand it.

MR. MCCRAE: Yes, sir.

" THE COURT: But she doesn't have to appeal yet, is
what she's saying.

MS. O'BRIEN: Correct. |

THE COURT: And that's -- she's correct.

Okay. I will do -- I'm just going to do a Form Four

18
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order on
MS.
MR.
END

the 59(e) motion on both.
O'BRIEN: Thank you very much.
McCRAE: Thank you, Your Honor.
OF REQUESTED TRANSCRIPT OF RECORD
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onthe 5TH , day of NOVEMBER , 2016.

and that the deponent is not a party to this action, and is over agi:ggh'teen.

Sworn to before me this STH

P
SCOTT P. BERNARD
PROCESS SERVICE
, BERNARD INVESTIGATIONS, LLC
BRIy P 3 : y PO BOX 16 »
' . ROCKHILL, SC 29731
My Commission Expires_JANUARY 19, 2026

\

70




STATEOF SOUTH CAROLINA:

COUNTY"QF YORK

Andy LeeRayburn,

" Plaintft;.
V8

DavidDywiast,

CASENO.: 2016-CP-41
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ATE OF SOUTH CAROLINA. IN'THE,COURT OF COMMON PLEAS

COUNTY OF YORK:

C.ANo: 2016-CP-46-03212

AndyTee Raybutt;
Plairiniff]

David Dy,

AN N Nt Sl oot e Nk R Rt S S itV

Defendant.

X ABPEARED BEFOREME, J Richards MeCrae, I, who, first being diy

Sworn, saysithiat heis the avteriey for-the: plaintiff in this seton;, and fhat the Summons and

Complaint Were-duly sérved on thie Defénidatit:ot Noveirber 5, 2016 (Afhdavit.of Service: 1§

aftachied herewith). Furthermore; more:than:thirty (30) daysias elapsed-since the service of the

appearance in this astion; and; aflerd hearing pursuant fo-the provisions'of Rule:S5 of the

Caroling Riles o

aroling 20731

Rock Hill, Soiith-Cafoliia.
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STATE OF SOUTH CAROLINA %\f \\“E}:} ) IN THE COURT OF COMMON PLEAS
- ¢y W . QQ ) JUDICIAL CIRCUIT
COUNTY OF YORK §%°  _ og T°° )
VY U5 g ) CASENO.:2016-CP-46:03212
f&\ : RS - Rv - )
Andy Lee Rayburn 'z-»-:%"f}\' ’ (l E ;) MOTION AND ORDER INFORMATION
TGS S OAPlaintiff, ) FORM AND COVERSHEET
vs, qORD v )
)
David Dysart )
Defendant. )
Plaintiff’s Attorney: Defendant’s Attorney:
J. Richards McCrac, 11, Bar No. Carrie Hailman O'Brien Bar No. 683540
Address: : Address:
Fountain Park Place 6701 Carmel Road, Suite 475
331 E Main St Suite 300 Charlotte, NC 28226
PO Box 707 . Phone: (704) 247-9679 Fax (704) 544-1719
Rock Hill SC 29731 E-mail: chobrienf@wilaw.net Other:
Phone: (803) 366-3388 Fax (803) 366-4044 :
E-mail: Richards. McCrac@mortongettys.com Other:

XIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and HT)
[ JFORM MOTION, NO HEARING REQUESTED (complcte SECTIONS IX and 1Y)
[IPROPOSED ORDER/CONSENT ORDER (complete SECTIONS 1 and 1Y)

SECTION I: Heariag Information
Nature of Motion: Mation for Reconsideration
Estimated Time Needed: 20 mins Court Reporter Needed: [ J[YESIX] NO

SECTION II: Motion/Order Type
[ Jwritten motion attachced
[_JForm Motion/Order
1 hereby move for relief or action by the court as set forih in the attached proposed order.

Signaturc of Attorney for || Plaintiff /[X] Defendant Date submitied

SECTION III: Motion Fee
PAID ~ AMOUNT: $__ 25,00
[ EXEMPT: [] Rule to Show Cause in Child or Spousal Suppori
(check reason)  [_] Domestic Abuse or Abuse and Neglect
[J Indigent Status  [] State Agency v. Indigent Party
[ 1 Sexually Violent Predator Act  [_] Post-Conviction Relief
o Motion for Stay in Bankruptcy
O Motion for Publication [T Motion for Execution (Rule 69, SCRCP)
[ Proposed order submitted at request of the court; or, reduced to writing from motion made in
open court per judge’s instructions
Name of Court Reporier:
] Other:

JUDGE’S SECTION
[ Motion Fee 10 be paid upon filing of the attached order. JUDGE CODE
[ other:

Date:

CLERK’S VERIFICATION
Collected by:____ Date Filed:
[T MOTION FEE COLLECTED: §
] CONTESTED - AMOUNT DUE: $

SCCA 233 (11/2003)
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STATE OF SOUTH CARQLINA } IN THE COURT OF COMMON PLEAS
)
COUNTY OF YORK )
) Civil Action No.: 2016-CP-46-03212
)
)
Andy Lee Rayburn )}
Plaintiff, )
) DEFENDANT’S MOTION FOR
VS. ) RECONSIDERATION
)
)
David Dynast )
Defendant. )
)
)
)

COMES NOW Defendant by and through counsel and moves for reconsideration of

Deferidant’s Rule 55 Motion to Set Aside Entry of Default.

Defendant moves for reconsideration on the grounds that neither Defendant nor counsel
for the Defendant know of a David Dynast, Counsel| for Defendant represents David Dysart, and
there is no known liability insurance coverage in the name of David Dynast. Any and all Liability

insurance coverage relevant to the claims at issue is in the name of David Dysart.

In the alternative, if this Court will not reconsider Defendant’s Rule 55 Motion to Set
Aside Entry of Default, Defendant respectfully moves for reconsideration on the démagés award

of $25,000 on grounds that this award is excessive in light of the injuries suffered.
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THIS THE 14TH DAY OF MARCH, 2017.

Wlllson Jones Carter & Baxley, P.A.

. 1/{)/,
///m/(/{*\/ Ce/ %/ f’&%/‘ CHO
Carne Hailman O'Brien
S.C. Bar No.: 68540
Email: chobrien@wjlaw.net
6701 Carmel Road, Suite 475
Charlotte, NC 28226
(704) 247-9679 (phone)
(704) 544-1719 (fax)

ATTORNEYS FOR DEFENDANT
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CERTIFICATE OF SERVICE

1 certify that a copy of the forcgoing document, Defendant’s Motion For Reconsideration

was served upon all counsel of Record:

B as an attachment to an clectronic correspondence
by depositing a copy of the same in an official depository of the United States
mail in a postage-paid envelope
O via facsimile, or
g by hand delivery
addressed as follows:

J. RICHARDS MCCRAE, 111, ESQUIRE

MORTON & GETTYS

FOUNTAINPARK PLACE

331 EMAIN ST SuiTe 300
PO Box 707
Rock HiLL, SC 29731
(803) 366-3388/(803) 366-4044 (F)
ATTORNEY FOR PLAINTIFF
ANDY LEE RAYBURN

This the 14TH day of MARCH, 2017.

(a

LANTAMAL T

o 328 fi :9.
e },M —iin
L

':w‘iﬁ{::z wy

Carrie Hailman O'Brien
S.C. Bar No.: 68540

Email: chobrien@wjlaw.net
6701 Carmel Road, Suite 475

Charlotte, NC 28226
(704) 247-9679 (phone)
(704) 544-1719 (fax) -

3
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM YORK COUNTY

Court of Common Pleas

S. Jackson Kimball, I1l, Special Circuit Court Judge

Casc No. 2016-CP-46-03212 S

Sy 6 NP L1az

.........................................................................................................

Andy Lee Rayburmn

........................................................................................

David Dynast

NOTICE OF APPEAL

David Dysart appeals the Order of the Honorable S. Jackson Kimball, III, dated May 23, 2017, in
case number 2016-CP-46-03212, captioned Andy Lee Rayburn v. David Dynast. The order
denied Appellant’s motion for reconsideration of default judgment. The Honorable S. Jackson

Kimball, IIT had entered a default judgement on March 7, 2017. In the corresponding order to
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the March 7, 2017, default judgment, the Honorable S. Jackson Kimball, III requested that
Attorney for Respondent change the case caption on the order from Andy Lee Rayburn v. David
Dynast to Andy Lee Rayburn v. David Dysart. Appellant then filed-a motion for reconsideration
on March 17, 2017. The motion for reconsideration was heard on May 23, 2017, and the
Honorable S. Jackson Kimball, 111 entered an order denying the motion for reconsideration based

upon Rule 59(c) of the South Carolina Rules of Civil Procedure.

June 16, 2017

Carrie H. O’Brien

Willson, Jones, Carler & Baxley, PA
S.C. Bar No.: 68540

6701 Carmel Road, Suite 475
Charlotte, North Carolina 28226

(704) 2479679
chobrien@wilaw.net

Attorneys For Appellant

Other Counsel of Record:

J. Richards McCrae, 111, Esquire
Morton & Gettys

Fountain Park Place

331 E Main St Suite 300

PO Box 707

Rock Hill, SC 29731

(803) 366-3388/(803) 366-4044 (F)
Richards.McCraef@mortongettys.com

Attorneys For Respondent
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing document, Notice of Appeal, was served upon all

counsel of Record:

d as an attachment to an electronic correspondence

by depositing a copy of the same in an official depository of the United States

mail in a postage-paid envelope
O via facsimile, or

O by hand delivery

addressed as follows:

SE:THY 61N LI0Z

J. RICHARDS MCCRAE, 11, ESQUIRE
MORTON & GETTYS
FounTain PARK PLACE
331 EMamNSTSUITE 300
PO Box 707
Rock HiLL, SC 29731
(803) 366-3388/(803) 366-4044 (F)
ATTORNEY FOR PLAINTIFF
ANDY LEE RAYBURN

This thJéﬁay of JUNE, 2017.

LAY

Carrie Hailman O'Brien
S.C. Bar No.: 68540
Email: chobrien@wjlaw.net
6701 Carmel Road, Suite 475
Charlotte, NC 28226
(704) 247-9679 (phone)
(704) 544-1719 (fax)

ATTORNEYS FOR DEFENDANT
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WILLSON JONES CARTER & BAXIEY, P.A.

ATTORNEYS AT LAW

GREENVILLE CHARLESTON COLUMBIA CHARLOTTE RALEIGH ATLANTA

Carrie Hailman O'Brien

Direct (704) 247-9679 6701 Carmel Road, Suite 475
Fax (704) 544-1719 Charlotte, NC 28226
chobrica@wilaw.net www.wicblaw.com

June 27, 2017

The Honorable Jenny Abbott Kitchings
South Carolina Court of Appeals
Post Office Box 11629
Columbia, SC 29211
Re:  Andy Lee Raybum vs. David Dynast

Case No.: 2016-CP-46-03212

Claim No.: 16-1818683
Dear Ms. Kitchings:

Enclosed please find the correspondence between my office and the court reporters who
transcribed the two hearings in this case in the York County Court of Common Pleas on February 28,

2017 and May 18, 2017. I am submitting this correspondence as proof that a transcript from these
hearings has been requested pursuant to the South Carolina Rules of Appellate Procedure.

Thank you for your time and attention to this matter.

‘WILLSON JONES CARTER & BAXLEY, P.A.
/s Carvie Hailmow O Brievv
Carrie Hailman O'Brien

CHO/acw

Enclosures

cc: J. Richards McCrae, IIl (w/enclosures via mail)
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Caroline M. Gleser

From: Caroline M. Gieser

Sent: Monday, June 26, 2017 8:23 AM

Ta: ‘Moffitt, Linda D.'

Sublect: RE: Requesting A Transcript to Be Sent to the SC Court of Appeals - Andy Lee Rayburn

vs. David Dynast 16-1818683:

Linde,

We would like to request a transcript. A PDF version is fine. We will send a check upon recelving the bill. Thanks so
much for all of your help.

Thank you,

Caroline Gleser

' Caroline M. Gieser, Attomey

6701 Carmel Road, Suite 475
Charlotte, North Cargling 28226
Phonea: (704) 247-9634

Fax: (704} 544-171%
gﬁ_c_b_!gw.mm

Thas message may be protected by the @ttomeylcﬂem privilege, aftomoy wnrk product or other privilages. If you received this message in
_ ervor, pleass send a reply, delste the messags immediately and do not forward this message to any other person..

From: Moffitt, Linda D. [mailto:LMoffltt@sccourts.org]

Sent: Sunday, June 25, 2017 7:42 PM

To: Caroline M. Gieser <cmgieser@wijlaw.net>

Subject: Re: Requesting A Transcript to Be Sent to the SC Court of Appeals - Andy Lee Rayburn vs. David Dynast 16-
1818683:

Caroline, in reference to your email, the ti‘anscn'pt will need to be requested from me. An email is fine, I send
the transcript to you along with a bill. It is $3.25 per page. Then you would provide it to the court of appeals
with your appeal. I can'send you either a printed copy or PDF. Thanks, Linda Moﬁ'i@t

From: Caroline M. Gieser @mgleser@x_yjlaw net>

Sent: Friday, June 23, 2017 1:07 PM

To: Moffitt, Linda D.

Cc: Allie Wallace

Subject: Requesting A Transcript to Be Sent to the SC Court of Appeals - Andy Lee Raybum vs. David Dynast
16-1818683:

Linda,

I am requesting a copy of the transcript from a hearing to be sent to the South Carolina Court of Appeals. [
1
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spoke with Michelle Owens in the Court Administration Office, who pointed me in your direction. She told me
that I should provide you with an email listing the name of the judge, the county, the date, and the name of the
case. I have provided that information below. If I need to take any further steps to order the transcript, please let
me know.

Name of Judge: The Honorable S. Jackson Kimball, IIT

County: York County

Date: May 18, 2017

Name of Case: Andy Lee Rayburn v. David Dynast [Note that it may also be listed as Andy Lee Rayburn v.
David Dysart, but the civil action number is 2016CP4603212 either way)

Thank you,

Caroline Gieser

[cid:inape001.pne@01DOD364.F1915BD0]

Caroline M. Gieser, Attomey

-cmpieser@wilaw.net<mailto:cmgieser@wilaw.net>

6701 Carmel Road, Suite 475
Charlotte, North Carolina 28226
Phone: (704) 247-9694

Fax: (704) 544-1719

wjcblaw.com<htips:/uildefénise.proofpoint. conx/vzlurl"u-h"
3A www.wjcblaw.net &d—DwMFAg&c—YGva_

This message may be protected by the attorney/client privilege, attorney work product or other privileges. If you
received this message in error, please send a reply, delete the message immediately and do not forward this
message to any other person.

~~~ CONFIDENTIALITY NOTICE ~~ This message is intended only for the addressee and may contain
information that is confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate

2
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1

this message or any attachment. If you have received this message in error, please contact the sender
immediately and delete all copies of the message and any attachments.

Totsl Control Panel

To: ginglesarfAwilaw.net
From; . o ,
prys=534971a20a=Imoffit@scconntsote

You received this message because the domain sccourts.org is on the enterprise allow fist, Please contact your administrator to block messages
from the domain sccourts.org
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Caroline M. Gieser

From: Mandy B. Given

Sent: Monday, June 26, 2017 11:04 AM

To: ‘Hudgins, Susan W.'

Subject: Andy Lee Rayburn vs, David Dynast 16-1818683:

Good Morning Susan,

Regarding the below, we will need an invoice and a W9 in order to process payment. Can you please forward to me
today so we may get this taken care of.

Thank you,

- Mandy Given, Paralegal to Lawrence M. Baker and Ashlee B. Poplin
abdiven@wilaw.inet
6701 Carmel Road, Suite 475
" Chariotte, North Carolina 28226
Phone: (704) 247-5687
Fax: (704) 544-1719
wichiaw.com

This message may be protected by the attomey/client privilege, attorney work produd or other privileges. if you teceived this message in
error, please send a reply, delete the message immediately and do not forward this message to any other person.

From: Hudgins, Susan W. [mailto:SHudgins@sccourts.org]

Sent: Friday, June 23, 2017 3:21 PM

To: Caroline M. Gieser <cmgieser@wijlaw.net>

Subject: Re: Ordering A Transcript to be Sent to the SC Court of Appeals - Andy Lee Rayburn vs. David Dynast 16-
1818683:

?Hi Caroline,

I was the court reporter for that hearing. Court reporters send the transcripts to the requesting party or attorney,
not to the Court of Appeals. I have done that before for a party and it was sent back to me telling me that the
party was supposed to submit it. So I don't know about all the rules for that.

I have estimated that transcript to be approximately 50 pages at a rate of $3.25/page for a total of approximately
$162.50. Please send a check for that amount to me at the address below and it will then be placed on my
docket. I have 60 days {from the receipt of payment to produce the transcript. If I have underestimated that
amount, the remainder will be due when the transcript is complete. If | have overestimated the amount, you will
be refunded. Let me know if you have any further questions.

Sincerely,



Caroline M. Gieser

From: Hudgins, Susan W. <SHudgins@sccourts.org>

Sents Friday, June 23, 2017 3:54 PM

To: Caroline M. Gieser

Subject: Re: Ordering A Transcript to be Sent to the SC Court of Appeals - Andy Lee Rayburn vs,

David Dynast 16-1818683:

?0nce I receive the check, then I will have 60 days to produce the transcript. I will be in contact with you once
it has been completed.

Thanks,

Susan W. Hudgins

Circuit Court Reporter Ai-Large
13th Judicial Circuit

PO Box 273

Moore, SC 29369

From: Caroline M. Gieser <cmgieser@wilaw.net>

Sent: Friday, June 23, 2017 3:51 PM

To: Hudgins, Susan W.

Subject: RE: Ordenng A Transcript to be Sent to the SC Court of Appeals Andy Lee Raybumn vs. David
Dynast 16-1818683:

Susan,

In that case, go ahead and send us the transcript. We will have the check forthcoming.
Thank you,

Caroline Gieser

Caroline M. Gieser, Attorney

wilaw.net<mailto:cmgiescr@wilaw.net>

6701 Carmel Road, Suite 475
Cl:mrlotte, North Carolina 28226

Phone: (704) 247-9694
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PudAUMMEY4yIiLeGKEAAkSr1pP26nail&s=WopNzUXD-
‘MSAgKPkWyimeuMzoUpZfBR 1400pK W59k&e=>

Fax: (704) 544-1719

e XbMZY 3MOGPMUGVHIkR Codem=A FonPmHzY C-.

This message may be protected by the attorney/client privilege, attorney work product or other privileges. If you
received this message in error, please send a reply, delete the message immediately and do not forward this
message to any other person.

From: Hudgins, Susan W. [mailio:SHudgins@sceourts.org]

Sent: Friday, June 23, 2017 3:21 PM

To: Caroline M. Gieser <cmgieser(@) g

Subject: Re: Ordering A Transcript to be Sent to the SC Court of Appeals - Andy Lee Raybum vs. David
Dynast 16-1818683:

i Caroline,

I was the court reporter for that hearing. Court reporters send the transcripts to the requesting party or attomey,

not to the Court of Appeals. I have done that before for a party and it was sent back to me telling me that the
party was supposed to submit it. So I don't know about all the rules for that.

I have estimated that transcript to be approximately 50 pages at a rate of $3.25/page for a total of approximately
$162.50. Please send a check for that amount to me at the address below and it will then be placed on my
docket. I have 60 days from the receipt of payment to produce the transcript. If I have underestimated that
amount, the remainder will be due when the transcript is complete. If  have overestimated the amount, you will
be refunded. Let me know if you have any further questions.

Sincerely,

Susan W. Hudgins

Circuit Court Reporter At-Large
13th Judicial Circuit

PO Box 273

Moore, SC 29369

From: Caroline M. Gieser <cmgieser@wilaw.net><mailto:cmeieser@wilaw.net%3e>
2
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Sent: Friday, June 23, 2017 1:00 PM

To: Hudgins, Susan W.

Cc: Allie Wallace

Subject: Ordering A Transcript to be Sent to the SC Court of Appeals - Andy Lee Rayburn vs, David Dynast
16-1818683:

Susan,

I am requesting a copy of the transcript from a hearing to be sent to the South Carolina Court of Appeals. I
spoke with Michelle Owens in the Court Administration Office, who pointed me in your direction, She told me
that I should provide you with an email listing the name of the judge, the county, the date, and the name of the
case. I have provided that information below. If I need to take any further steps to order the transcript, please let
me know.

Name of Judge - The Honorable S. Jackson Kimball, III
County: York County

Date February 28, 2017

Name of Case: Andy Lee Raybumn v. David Dynast
Thank you,

Caroline Gieser

fcl,d 1mam3001 nna@OlDODSﬁ‘i FI9ISBDO<maﬂto czd image00].png

Carolme M. Gieser, Attomey

cmgieser(@wilaw.net<mailto: cmgleser@vwlaw net><mailto cmmeser@wﬂaw net><mailto;:cmgieser@wilaw.ne
t%3e>

6701 Carmel Road, Suite 475
Charlotte, North Carolina 28226
Phone: (704) 247-9694

Fax: (704) 544-1719

wjcblaw.com<htips://urldefense proofpoint.com/v2/url 2u=htip-

3A wwwwwblaw net &d~DwMFAg&c—YGvaxQOGVOOFx?:ZQBCQuQ&r‘xh’CLMVqZINePXRGcln_l_c_Q




This message may be protected by the attorney/client privilege, attorney work product or other privileges. If you
received this message in error, please send a reply, delete the message immediately and do not forward this
message to any other person.

~~~ CONFIDENTIALITY NOTICE ~— This message is intended only for the addressee and may contain
information that is confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate
this message or any attachment. If you have received this message in error, please contact the sender
immediately and delete all copies of the message and any attachments.

Total Contro! Panel Login
To: gmpieser@wilaw.act

From:
prvs=5347985950=shudgins@sccourts.org

You received this message because the domain sceouris.arg is on the enterprise allow list. Please contact your edministrator to block messages
Jrors the domain sccourts.org
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CERTIFICATE OF COUNSEL

The undersigned hereby certifies that the Record on Appeal contains all material proposed

to be included by any of the parties and not any other material.

This the 5" day of December, 2017.

/4//%/%% frof

‘Carfie Hailman O'Brle

S.C. Bar No.: 68540

6701 Carmel Road, Suite 475
Charlotte, NC 28226

(704) 247-9679 (phone)
(704) 544-1719 (fax)
Attorneys for Appellant

RECEIVEL}

DEC 08 2017
SC Court of Appeals
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