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STATEMENT OF ISSUE ON APPEAL

DID THE ADMINISTRATIVE LAW COURT ERR IN HOLDING THAT THE VIDEO
RECORDING REQUIREMENTS OF SC CODE ANN 56-5-2953 DO NOT APPLY TO
THE SUSPENSION OF ONE’S DRIVING PRIVILEGES UNDER S.C. CODE ANN 56-5-
2950 AND 56-5-29517

DID THE ADMINISTRATIVE LAW COURT ERR IN RELYING ON SCDMYV VS.
NELSON IN HOLDING THAT THE VIDEO RECORDING REQUIREMENTS OF S.C.
CODE ANN. § 56-5-2953 DO NOT APPLY TO IMPLIED CONSENT HEARINGS?

DID THE ADMINISTRATIVE LAW COURT ERR IN FAILING TO RESCINDTHE
SUSPENSION OF APPELLANT’S DRIVING PRIVILEGES ON THE GROUNDS THAT
APPELLANT WAS UNDULY PREJUDICED BY THE ARRESTING OFFICER’S
FAILURE TO RECORD THE INCIDENT SITE?

DID THE ADMINISTRATIVE LAW COURT ERR IN THE SUSPENSION OF
APPELLANT’S DRIVING PRIVILEGES WHERE THE ARRESTING OFFICER FAILED
TO PRODUCE AN AFFIDAVIT EXPLAINING WHY THE ARRESTING OFFICER
COULD NOT PRODUCE A VIDEO RECORDING AS REQUIRED BY S.C. CODE ANN
§ 56-5-2953?

STATEMENT OF THE CASE

The Respondent accepts the Appellant’s Stateémeiit of the Case.

ARGUMENT

The requirements of § 56-5-2953 do not apply to the suspension of one’s driving
privileges pursuant to § 56-5-2950 and 56-5-2951and the Administrative Law Court’s
reliance upon SCDMV v. Nelson in determining this matter was not error. Section 56-5-2951
(F) specifically limits the scope of the implied consent hearing to whether the driver was (1)
lawfully arrested or detained; (2) advised on writing and verbally of the rights enumerated in
§ 56-5-2950, and (3) refused to submit to the DataMaster test or submitted to the test and
registered a breath alcohol concentration in excess of fifteen one-hundredths of one percent
or above. In the instance case, the Hearing Officer found that the Appellant was lawfully

arrested, properly advised of the Implied Consent Advisement, and submitted to the test and



registered a reported alcohol concentration in excess of fifteen one-hundredths of one
petcent, the test was adiministered by an individual Who was qualified pursuant to-Section 56-
5-2950, the test was administered and the samples obtained were conducted pursuant to-
Section 56-5-2950, and the DataMaster machine was working propetly. Because Séction 56-
5-2951(F) limits the scope of the administrative hearing to a handful of iésu’es-, notie of which
includes the issue of whéther the Department complied with § 56-5-2953, the OMVH’s Final
Otder and Decision should not be reversed on this ground. See. S.C. Dept of Motor Vehicles
v. Nelson, 364 S.C. 514, 613 S.E.2d 544 (Ct. App. 2005). Therefore, any alleged non-
cb’r’r’lpliance with § 56-5-2953, which pertains to videotaping of the incident and breath
testing site, is beyond the scope of the heafing. . '
' The Appellant asserts that because Nelson was decided piior to the 2008 arnéendment
(effective date February 10, 2009) to Section 56-5-2950, the holding is not applicable in this
case. Prior to the'200'8 ameéndmerit Section 56-5-2950 provided for the issuing of what is .
widel'y known as “implied consent rights” for persons under arrest for driving under the
influence and provided that:

No tests may be administered or samples obtained unless the person has been

informed in writing that: ...

| The amended statute provides:
No tests may be administered or samples obtained unless, upb‘n activation of .
the video recording equipment and prior to the commehcement of the testing
procedure, the person has been given a written copy of and vérbally informed

that: ...

The amendment cleatly is not a mandate for video recording. Section 56-5-2953 mandates
and provides for video recording of the incident and breath sites. Section 56-5-2950 is a
mandate to provide notice to the motorists of the rights regarding the implied consent laws.
Furthermore, the écopé of an administrative hearing is statutory and provided in Section 56-
5-2951 which was not amended to include a referefice to video recording in the 2008

amendments to the Code. Had it been the intention of the legislature to make compliance



with Section 56-5-2953 an issue in an admifistiative heér‘iﬁg it would have amended Section
56-5-2951 to include it in the limited scope of the suspension hearing. |

interition of the legislature was to “include video recoiding in order to thake the implied
consent statutes consistenit with the law s'urrouﬁding the charge of DUI”. Adjudication of
charges for violations of Sections 56-5-2930, 56-5-2933 and 56-5-2945 aré criminal in nature
and subject to different standards of proof than that for the adjudication of the propriety of a -
driver’s license suspension. imposed pursuant to Section 56-5- 2951(A). Section 56-5-2951
(F) states, in pertifient pat: A

... The scope of the hearing must be limited to whéther the person:

(1) Was lawfully arrestéd or detained,

(2) Was advised in writing of the rights enumeratéd in Section 56-5-2950;

(3) Refused to submit to a test pursuant to Section 56-5-2950; or

(4) Consented to taking a test pursuant to Section 56-5-2950, and the: |

(a) Reported alcohol coricentration at the time of tésting was fifteén
one-hundredths of one percent or more; '

(b) Individual who administered the test or took samples was qualified
pursuant to Section 56-5-2950;

(c) Tests administered and sampled obtained were conducted pursiiant
to Section 56-5-2950; and |

(d) The machine was working properly.

Evén though the 2008 amendment to the Code rewrote this section, there was no change to
the “scope of the hearing”. Had the legislature intended to expand the scope, it could and
would have, definitively and unequivocally. It did not.

Appéllant argues that Section 56-5-2951 requires strict compliance and cites the
holding in SCDMV v. McCarson, 391 S.C. 136, 705 S.E. 2d 425 (2011). In McCarson, the
. issue was regarding the establishment of a lawful arrest which is the number one issue
required to be established in an administrative hearing held pursuant to Section 56-5-2951.
However, in this case, as outlined above, the issue of video recording is not among the

statutory prerequisites that a Hearing Officer must establish prior to a driver’s license



suspension. Because there was no requirerhent for corpliance with Section 56-5-2953, the
Appellant’s assignment of error based upon McCadrson is misplaced. McCarson requires
strict compliance with the statutory requirements of Section 56-5-2951, not 56-5-2953.
Because thére was no statutory requiremerit for providing proof of compliance with
the requitements of Section 56-5 2953, there was ho undue prejudice to the Appellant by the
arresting officer’s failure to record the incident site or his failure provide an affidavit as
~ provided by Section 56-5-2953. Because compliance with Section 56-5-2953 is not a proper
issue to be considered at the adininistrative hearing, the Administrative Law Court did not err

as a matter of law in affirming the Hearing Officet’s decision.

CONCLUSION

For the reasons set forth above, the order of the administrative law judge sustaining

the order of the OMVH hearing officer should be affirmed.
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