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STATE OF SOUTH CAROLINA IN THE GENERAL SESSIONS COURT
ITAUG 25 AM S 11

me SECOND JUDICIAL CIRCUIT

| CQU:-?.T % >
STATE OF SOUTH CAROLIN@A,,‘ MBERG, 5C g
ORDER DENYING MOTION FOR 5 {
]

V. NEW TRIAL AND PETITION FOR
WRIT OF MANDAMUS

2007-GS-05-0168 and 2007-G&£9‘E@Er VED
JAN 23 2019

This vr-nat-ter came b_efdre the Court for hearing on Defendant’s motionS ng&%@ of Appea[S

“Tysany

COUNTY OF BAMBERG

AdOD 3NYL V

JOHNNIE L. JONES,

Defendant.

“Motion for After-Newly [sic] Discovered Evidence and Motion to Expand Record” filed
on April 26, 2016, and Defendant’s subsequent “Petition for Writ of Mandamus” filed May
11, 2017. A hearing on the motions was conducted at the Barnwell County courthouse on
July 25, 2017. The State was represented at the hearing by Deputy Solicitor David W.
Miller. The Defendant was present for the hearing and appeared Pro Se. After hearing
from the parties, | hereby find and rule that the Defendant’s Motion and Petition for Writ
of Mandamus should be dismissed for the reasons outlined below. |

| . PROCEDURAL HISTORY
The Defendant is presently confined in the South Carolina Department of

Corrections pursuant to-orders of commitment of the Bamberg County Clerk of Court. The
Defendant was indicted during the June 2007 term of the Bamberg County Grand Jury for
assault and Battery with intent to kill (2007-GS-05-01 68) énd attempted kidnapping (2007-
GS?OS-DISQ). He was represented by Dan' Luginbill, Esquire. Defendant proceeded to a
Jjury trial and was convicted of attempted kidnapping and assault and battery of a high and
aggravated nature, a lesser included offense of assault and battery with intent to kill. On
April 19, 2010, 1 sentenced the Defendant to a period of eighteen years confinement
attempted kidnapping and ten years for assault and battery of a high and aggravated nature,
with the sentences to be served concurrently. . |

The Defendant subsequently filed a Notice of Appeal and an appeal was perfected.
On January 25, 2012, the South Carolina Court of Appeals affirmed the sentences and
convictions and dismissed the Appeal.- State v. Jones, (Op. Np. 2.012-UP-.034). Thereaﬁer,
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on' April 30, 2012, the Defendant filed a Pro Se Petition for Post-Conviction Relief.
Counsel was appointed to represent the Defendant and the matter proceeded to hearing-em
Zbefore the Honorable R. Ferrell Cothran. Following_ the hearing, .Judge Cothran |
dismissed the Petition by order dated August 19, 2013.

The Defendant subsequently filed this motion captioned “Motion for After-Newly
fsic] Discovered Evidence and Motion to Expand Record” and, subsequent to fhat filing,
the “Petition for Writ of Mandamus”. .

DEFENDANT’S ALLEGATIONS
The Defendant alleges in his motion that he is being held unlawfully on three

grounds. First, he claims the Bamberg County Grand Jury and the General Sessions Court
were convened unlawfully, in contravention of S.C. Code §14-5-630, which purports to
establish, by statute, the terms of General Sessions and Common Pleas court in.the Se.cond
Judicial Circuit. Defendant claims that because he was not tried during the week beginning
the third Mondéy-in February or the secc;nd Monday in September, the Grand Jury and his
trial Court were unlawfully convened and lacked jurisdiction to adjudicate his éase.' S.C.
Code Ann. § 14-5-630(2).

Next, the Defendant alleges the Circuit Court lacked jurisdiction to conduct a trial
on the charge of “attempted kidnapping” because the legislature did not enact a statute
. outlawing attempfed kidnapping and there is no provision within the kidnapping statute
(S.C. Code §16-3-910) defining attempted kidnapping. .

Finally, the Defendant alleges the Solicitor withheld certain exculpatory
information in violation of Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1 194, 10 L.]?d.Zd 215
(1963). | | '

DISCUSSION
I. WERE THE 2007 GRAND JURY AND 2010 GENERAL SESSIONS TERMS OF
. COURT LAWFULLY CONVENED?
Defendant claims the June 2007 Grand Jury and the April 2010 General Sessions

terms were convened unlawfully aﬁd therefore had’no jurisdiction to consider his case.
While Defendant is correct that S.C. Code §14-5-630 provides for the scheduling of terms
of General Sessions and Common Pleas courts in the Second Judicial Circuit, the statute is

in-direct contravention to the subsequent enactment of the South Carolina Constitution,
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which vests exclusive control of the Courts of this State in the Suiaréme Court of South
Carolina. The Circuit Court is part of the unified judicial system as set forth in Article V,
Section’ 1, of the Cons’citution: This constitutional provision stateé, “The judicial power
shall be vested in a unified judicial sys'tém, which shall include a Supreme Court, a Circuit

" Court, and such other ceurts of uniform jurisdiction as may be provided for by general

2

law. ,
‘Article V, Section 4 of the South Carolina Constitution provides, in relevant part

"The Chlef Justice of the’ Supreme Court shall be the administrative head of
the unified judicial system: The Chief Justice shall set the terms of any
court and shall have the power to assign any judge to sit in dny court. '
within the unified judicial system. Provided,-each county shall be enitifled

- to four weeks of court each year and such terms therefor shall be provided .
for by the General Assembly. Provided, further, that the Chief Justice shall '
set a term of at least one week in any court of original jurisdiction in any
county within sixty days after receipt by him of a resolution of the county
bar requesting it. The Supreme Court shall make rules governing the
administration of all the courts of the State .. [emiphasis added] S.C.
CONST Art. V, § 4 (1985). :

The terms of General Sessions Court are constitutienally set by the Chief Justice of
the Supreme Court and notice of the terms of Court are thereafter published by South
Carolina Court Administrati'o'r'l.f' See State ex rel. Riley v. Martin, 274 S.C. 106,262 S.E.2d

404 (1980) (The statutory vestiﬂg of the power to set terms [in the legislature] of the Court
of Appeals, therefore, infringes upon the constitutional authorify of the Chief Jﬁstice to set
the terms of any court within the unified system, and violates the provisions of Article 5,
. Section 4, of the Constitution.) |

Accordingly, the June 2007 Grand Jury that considered the 'v Defendant’s
indictments and the subsequent April 2010 General Sessions term when the Defendant was
tried were lawfully convened pursuant to the authority vested in the Chief Justice of the
South Carolina by the South Carolina Constitution.
II. DID THE COURT HAVE JURISDICTION TO TRY THE DEFENDANT FOR THE

OFFENSE OF ATTEMPTED KIDNAPPING‘7
The Defendant has alleged the Circuit Court had no jurisdiction to try him for the

offense of attempted kidnapping. S.C. Code §16-1-80 provides, “A person who commits

_ the common law offense of attempt, upon conviction, must be punished as for the principal
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offense.” The common law offense of attempt requires (1) an overt act, (2) by the
defendant, (3) to commit a specified felony. The Defendant is correct that the legislature
has made no statutory provi_sion for attempted kidnapping, however that simply means an |
attempt to commit a kidnapping is ﬁunished under the commbn law as though the
kidnapping was completed pursuant to S.C. Code §16-1-80. Cf S.C. Code §16-3-0029
(attempted murder)(A person who violates this section is guilty of a felony, and, upon
conviction, rhust be imprisoned for not more than thirty years) and S.C. Code §16-3-10
(murder) (murder must be punished by death, or by a mandatory minimum term of
imprisonment for thirty years to life), S.C. Code §16-11-330(B) (attempted armed
robbery)(A person who commits attempted robbery while armed. . .is guilty Qf a felony and,
upon conviction, must be imprisoned not more than twenty years) and S.C. Code §16-11-
330(A)(armed robbery)(A person who commits robb.ery while armed. .. is guilty of a felony
and, upon conviction, must be imprisoned for a mandatory minimum term of not less than
ten years or more than thirty years, nc; part of which may be suspended or probation
granted). | _ |
SUFFICIENCY OF THE INDICTMENT

The Defendant alleges the trial court lacked subject matter jurisdi‘ction over the

charge of attempted kidnapping. At the hearing and in his motion, the Defendant appears
to claim the court lacked subject matter jurisdiction because the indictment in his case was
defective, arguing there is no language in S.C. Code 16-3-910 “which implies it [includes]
(sic) a provision for attempted kidnapping”. ' A

The United States Supreme Court, in United States v. Cotton, 535 U.S. 625, 122
*8.Ct. 1781, 152 L.Ed.2d 860 (2002), held that a defective indictment does not deprive a
court of jurisdiction. The South Carolina Supreme Court has held that subject matter

jurisdiction is the power of a court to hear and determine cases of the general class to which

the proceedings in question belong, Pierce v. State, 338 S.C. 139, 526 S.E.2d 222 (2000);

~ and that issues related to subject matter jurisdiction may be raised at any time. Brown v.

State, 343 S.C. 342, 540 S.E.2d 846 (2001). In State v. Munn, 292 S.C. 497, 357 S.E.2d

461 (1987) our Supreme Court concluded that, subject to certain minor exceptions, the trial
court lacks subject matter jurisdiction to convict a defendant for an offense when there is -

no indictment charging him with that offense when the jury was sworn. Thereafter, in State
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v. Gentry, the South Carolina Supreme Court clarified “the confusion created by Munn”
-by adopting the'holdings of the United States Supreme Court in Cotton and the Missouri
Supreme Court in State v. Parkhurst, 845 S.W.2d.31 (Mo.1992), finding subject matter

jurisdiction of the circuit court and the sufficiency of the indictment are two distinct
concepts and the blending of these co.ncepts serves only to confuse the issue. Circuit courts ‘
obviously have subject matter jurisdiction to try criminal matters. State v. Gentry, 363 S.C.
93, 610 S.E.2d 494 (2005)

The indictment' for attempted kidnapping in this matter alleges: “That JOHNNIE

LEE JONES did in Bamberg County on or about J anuary 9, 2007 unlawfully attempt to
seize, confine, inveigle, decoy, kidnap, abduct or carry away the victim Donald Hiers
without authonty of law, all in violation of §16-3-910 of the Code of Laws of South
‘ Carolzna (1976), as amended.” (emphasis added) As stated by our Supreme Court in State
v. Faile, 43 S.C. 52, 59-60, 20 S.E. 798, 801 (1895), overruled on other grounds by State
v. Torrence, 305 S.C. 45, 406 S.E. 2d 315 (1991) (citations omitted):

The indictment is the charge of the state against the defendant, the pleading
by which he is informed of the fact, and the nature and scope of the
accusation. When that indictment is presented, that accusation made, that
pleading filed, the accused has two courses of procedure open to him. He
may question the propriety of the accusation, the manner in which it has
been presented, the source from which it-proceeds, and have these matters
promptly and properly determined; or, waiving them, he may put in issue
the truth of the accusation, and demand the judgment of his peers on the
merits of the charge. If he omits the former, and chooses the latter, he ought
not, when defeated on the latter,—when found guilty of the crime
charged,—to be permitted to go back to the former, and inquire as to the
manner and means by which the charge was presented.

The indictment is a notice document. A challenge to the indictment on the ground of
insufficiency must be made before the jury is sworn as provided by S.C. Code §17-19-90.
If the objection is timely made, the circuit court should judge the sufficiency of the
indictment by determining whether (1) thé offense is stated with sufficient certainty and
particularity to enable the court to know what judgment to pronounce, and the defendant
to know what he is called upon to answer and whether he may plead an acquittal or
conviction thereon; and (2) whether it apprises the defendant of the elements of the offense

that is intended to be chérge_d.-State v. Wilkes, 353 S.C. 462, 578 S.E.2d 717 (2003); see
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~ also 8.C. Code § 17-19-20 (2003) (sufficiency of indictment). In determining whether an
indictment meets the sufficiency standard, the court must look at the indictment with a
practical eye in view of all the surrounding circumstances. State v. Adams, 277_ S.C. 115,
283 S.E.2d 582 (1981). ‘ ’

It i.s clear from the indictment that the Defendant was accused of attempting to
kidnap Donald Hiers. To the extent the indictment fails to cite to the common law of
attempts or S.C. Code §16-1-80, and instead refers to the statutory offense of kidnapping,
any alleged deficiency was waived when not brought to the attention of the Court prior to
the swearing of the jury. Applying Faile to the facts here, the Defendant chose to “put in
issue the truth of fhe accusation, and demand the judgment of his peers on the merits of the
charge.” Having made that choice, he is ﬂof now “permitted to go back to the former, and
inquire as to the manner and means by which the charge was presented”.

_ II1. ALLEGED MISCONDUCT BY THE SOLICITOR

In his Motion, the Defendant alleges the Solicitor withheld certain exculpatory
| information in violation of Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215
(1963). When offered an opportunity to explain and argue this allegation at the hearing,

the Defendant withdrew this claim for relief. _
IV. OTHER ALLEGATIONS OR CLAIMS NOT RAISED

As to any allegations that were raised in the motion or at the hearing in this matter

ahd specifically not addressed in this Order, this Court finds the Defendant failed to present
any testimony, argument, or evidence at the hearing regarding such. allegations.
Accordingiy, this Court finds the Defendant has abandoned any such allegations. |

V. ADDITIONAL BASIS OF DENIAL OF RELIEF

In addition to the prior discussion of the Defendant’s allegations herein, the

Defendant filed an application for post-conviction relief that was dismissed on August 19,
2013. While this matter was not captioned as an application for post-conviction relief, the
claims raised in the “motion” are collateral challenges to his convictions and sentences.
Successive applications for post-conviction relief are disfavored. Land v. State, 274 S.C.
243,262 S.E.2d 735 (1980). S.C. Code Ann. § 17-27-90 (1976) states:

All grounds for relief available to an applicant under this chapter must be
raised. in his original, supplemental or amended application. Any ground
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finally adjudicated or not so raised, or knowingly, voluntarily and intelli-
gently waived in the proceeding that resulted in the conviction or sentence,
or in any other proceeding the applicant has taken to secure relief, may not
be the basis for a subsequent application, unless the court finds a ground for
relief asserted which, for sufficient reason, was not asserted or was
inadequately raised in the original, supplemental or amended application.

Under this statute, successive post-conviction relief applications are forbidden
unless an applicant can point to a "sufficient reason" why new grounds for relief were not

raised or were not properly raised in previous applications. Aice v. State, 305 S.C. 448,

409 S.E.2d 392 (1991). Any new ground raised in a subsequent application is limited to

those grounds that “could not have been raised . . . in the previous application.” 1d., 305

S.C. at 450, 409 S.E.2d at 394. Because the Defendant could have raised these allegations

in his previous application, the Defendant may not raise these grounds in successive

applications. Id. The Defendant has not met his burden of showing that the allegations

could not have been raised previously. Land, 274 S.C. 243, 262 S.E.2d 735 (1980).

. The Defendant could have raised these grounds for relief in his prior post-

, convictipn relief application. He has failed to present any reasons why he could not have

raised the current allegations i}n his previous post-conviction relief 4app1ications.
Accordingly, summary dismissal of this motion is appropriate because it is successive.

VI. DEFENDANT’S PETITION FOR WRIT OF MANDAMUS
The Defendant 'ﬁled a Petition for Writ of Mandamus on May 11, 2017. In his

Petition, Defendant requested that this motion be scheduled for hearing. Because the
motion has now been heard, the Petition for Writ of Mandamus is moot. Therefore, the
Petition is dismissed. _
CONCLUSION
Based on the foregoing, the Defendant’s motion for new trial shoﬁld be, and hereby

is, DENIED.

IT IS SO ORDERED. J .
: : Doyet A. Early, Il /7~
Resident Judge,

Second Judicial Circuit

August g’?ﬁ—ﬂon
Aiken, South Carolina
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