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j Johnson & Johnson Preferred Financing, ;
ProCentury Insurance Company, FINCO g ' PROCENTURY’S AN D DEFENDANT

)
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- ~ ANDERSON SC

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
20 142 °>5 PH 330

COUNTY OF ANDERSON-

COMMON PLEAS AND

Daryhl Taylor, as the Personal REpresbhtafiveS S(;)‘l S
- of the Estate of Ruth T. Simpson, < Civil Action No.: 2014-CP-04-0398
, Plaintiff, 3

ORDER GRANTING PLAINTIFF’S
MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANT

Vs,

FINCO’S MOTIO_;_' S F

Premium Finance Co., Inc., and Carolina OR SL
JUDGJ AEV

Independent Automobxle Dealers Assoc1at10n,
Dealers Risk and Insurance Services,
Independent Dealers Insurance Management

~ Defendants. _

THIS Matter is before the Court on similar motions for summary judgnxen; ﬁled by De-fendant
ProCentury Insurance Company’s and Defendant FINCO Premium Finance Co., Inc.'s. Plaindﬂ‘
Darhy! Taylor, as personal representative of the estate of Ruth T. Simpson, filed a counter-motion
for summary judgment. | The issue before the Court’is whether an‘insurance policy financed By a
premium finance company was properly cancelled Defendants seek a declaratxon that the
automoblle liability policy was cancelled before the date of the accident which kxlled Ruth T.

/

Slmpson. The Plaintiff seeks a declaratlon that the policy was in full force and effect at the time of
the accident. | |

I beard the motions .in open court at which time all parties in this matter appeared through their
anemeys. I have reviewed the ﬁle, all submissions, the anplicable law, and have considered the
arguments of counsel. ‘All submissions to the court are i.ncorporated into the record. Based upon
the record and applicable law, [ hereby grant Plaintiff Darhyl Taylor’s motion and deny Defendant

ProCentury’s and Defendant FINCO’s motions for the reasons explained below.

ORDER: 201 4-CP-04-398 1
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I. . STANDARD OI:“ REVIEW

Under Rule 56(c), SCRCP: summary judgment is proper when ‘there is no genuine issue
as to any material fact and the movipg party is entitled to judgment as a matter of law. Laurens
Emergency Meq'. Specialists v. M.S. Bailey & Sons Bankers, 355 S.C. 104, 584 S.E.2d 375
(2003). In .d'e,termining: whether any triabl.e iss“ue. of:‘fact exists, the evidence and all inf‘erénces
which can reasonabl/;' be drawn tberefrom must be viewed in the light most favorable to the
nonmoving party. Sauner v. Public Serv. Auth., 354 S.C. 397, 581 S.E.2d 161 (2003); Hendric)ts
v. Clemson Univ., 353 8.C: 44\9, 578 S.E?.Zd 711 (2003). If triable issues exist, tlﬁwse issues must
go to the jury. Baril v. Aiken Reg'l Med. Ctrs. , 352 8.C. 271, 573 S.E.2d 830 (Ct.App.2002).

Summary judgment is appropriate where the pleadings, depositions, answers to .
interrogatories, and admissions on file, together with the affidavits, if any, sﬁow that there is no
genuine issue as to any material fact and that the moving pérty is entitled to judgment asa fnatter
of law. Russell v. Wachovia Bdnk, N.A, 353 S.C. 208, 578 S.E.2d 329 (2003); Rule 56(c),
SCRCP. When plain, palpz;ble, and indisputable facts_exisf on which reasonable minds cannot
differ, summary judgment shoulld be granted. Hedgepath, 348 S.C. at 355, 559 S.E.2d at 336,
P};e v. Aycock, 325 S.C. 426, 480 S.E.2d 455 (Ct.App.1997). The purpose of summary judgment
isto expedi}e dispositioﬂ of cases which do not require the services of a fact finder. Dawkins v,
Fields, 354 S.C. 58, 580 S.E.2d 433 (2003); George v. Fabri, 345 S.C. 440, 548 S.E.2d 868
(2001).

. PROCEDURAL HISTORY AND UNDISPUTED FACTS

On June 17, 2011, Ruth T. Sifnpson was killed in an accident in Anderson County,

South Carolina involving a vehicle owned by Autos Nex Store, LLC and driven by Mazen A. Zein.

ORDER: 2014-CP-04-398 ) 2



Plaintiff submitted a claim for payment under Autos Nex’s liability policy with Defendant
ProCentury (the “Policy”). On October 19, 2011, DefendQnt ProCentury denied the claim asserting
that the Policy had been canceled on May 31, 2011 for non-payment of premium.

Plaintiff filed a civil action against Autos Nex and Mézen Zein in the Anderson Court of

Common Pleas. Following a trial, an order and judgment was entered on September 17, 2013 in

' Ddrhyl Taylor, as Personal Representative for t}:e Estaie of Ruth 'T. Simps_on,. v. Mazen A Zein

and Autos Nex S"tore, LLC (C/A No. 2011-CP-04-02407) against Autos Nex Store, LLC in the
amount of $500,000 and in favor of Plaintiff Taylor for his wrongful death and survival action
claims arising from the Accident. Pigintiﬁ‘ thereafter filed a declaratory judgment action in the
above captioned case seeking a declaration that Autos Nex’s Policy with Defendant Procentuxy was
in force on the date of the accident. Defendant Procentury filed a counterclaim requesting that the
court declare that the Poli;y was cancelled prior to the date of the Accident.

Autos Nex obtained the Policy, with an effective date of August 10, 2010, through a

premium’ finance security agreement with Defendant FINCO, a premium service company.

(Plaintiff’s Ex. 1). That agreement contains a power of attorney permitting Defendant FINCO to

cancel the insurance contract.

The parties submitted -into the record letters entitled “Notice of Intent to Cancel” and
“Can[cgllation Notice” thét the Defendaﬁts claim are thé cancellation notices sent to Autos Nex to
cancel the Policy. Defendant FINCO prepéred the notices and included a line of text that denotes
the purported date of mailing. The notice of intent to cancel contaihs a mailing date of May 16,
2011. (Plaintiff’s Ex. 3). The cancellation notice contains a mailing date of May 26, 2011, and
purﬁorts to state that the effective date of cancehation is May 31, 2011. (Plaintiff's Ex. D). The

cancellation notice lists the insured, the policy agent Defendant Dealer’s Risk and Insurance

\

~
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Service, but not the insurance company Defendaﬁt Procentury.  Additional cancellation
correspondence was also submitted into evidence, this time addressed to the managing agent for
Defendant Procentury and dated for July 28, 2011. (Plaintiff’s Ex. 5).
Between May 26, 2011 and June 17, 2011, the date of the accident, the Defendants took no
further_action to effectuate the cancellatipn. Specifically, it was not until July 29, 2011, almost a '
' rﬁénth after the acci?ient, that PréCentury creallted .the cancellation en'dorsement reﬂec;ting a
cancellation date of May 31, 2011 and calculating a return premium of $381.00. (Plaintiff’s Ex. 7).
Defendant Procentury thereafter returned the premium refund to Defendant FINCO by August 17,
2011, (PlaintifPs Ex. 2). On that same date, Defe_ndant FINCO issued a check refunding the
premium, minus agency fees, to Autos Nex for $166.89. (Plaintiff’s Ex. 8). All told, sixty-one _days.
lapsed between the date of the accident and return of the premium to Autos Nex.
" DISCUSSION

/

S.C. Code § 38-39-90 is the exclusive means for cancellation of an insurance contract by a

i

premium service company. Bowman v. State Roofing Co., 365 S.C. 112, 121 (2005). An'

insurance contract “may not be canceled by the premium service company unless the
: J

cancellation is effectuated in accordance with this section.” § 38-90-90(a). Any violation of this

section therefore invalidates cancellation. /d. citing South' Carolina Ins. Co. v. Brown, 280 S.C.

574,313 S.E.2d 348 (Ct. App. 1984).
e of th

egccident:

Failure to return unearmed-prerriium prior.to thé'dat

Plaintiff moved for summary judgment arguing that the policy remained in force until the
Dcf’chdants returned the unearmed premium on Aﬁgust 17, 2011, Defendants maintain that the
timing of return of the unearned premium .is a mere ministerial act that does notvaffcct

cancellation. Section 38-39-90 requires the following when a policy is cancelled: -

1
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" (e) If an insurance contract is canceled, the insurer shall return whatever gross unearned
premiums are due under the insurance contract to the premium service company which
financed the premium for the account of the insured. The gross unearned premiums due on

,
personal lines insurance contracts financed by premium service companies must be computed

_on a pro rata basis,

(f) If the crediting of return premiums o the account of the insured results in a surplus over

~

the amount due from the i;tsured, the premium service company promptly shall refund the

excess to the insured or the agent of record. A refund is not required if it amounts to less than

five dollars; »
(Emphasis added.) - .

The cardinal rule of _statl’ltory construcfion is to ascertain and effectuate the legislative -
intent whenever possible. Joint Legislative Cor'nm. v. Huff, 320 S.C. 241, 464 S.E.2d 324 (1995).
If a statute's language is plain and unambiguous and conveys a clear and definite méaning, there
is no occasion for employing rules of statutory interpretation and the court has no right to look
for or impose another meaning. City of Columbia v. ACLU of S.C., Inc., 323 S;C. 384, 475
S.E.2d 747 (1996). - |

Our Court of Appeals addressed the importance o‘f the return of the refupd ofa prémium
when cancelling a policy of insurance obtained through a premium service com}.)any‘in Bowman
v. State Roofing Co. 365 S.C. 112, 616 S.E.2d 699 (2005). In Bowman, the trial court found that
tﬁe cancellation of an insurance policy was-invalid because the insurer failed to returﬁ the
unearned premium as required under S.C. Code § 38-39-90(e). The insurer argued on appeal that
the failure to re.tﬁum the premium was an gcounting matter that did not invalidate cancellation.
In affirming the decision of the trial court, th:a court held that “a return of unearned premiums as
reduired under § 38-39-90(e) is in effect part of Carrier’s obligation under its policy and is

therefore a condition precedent to an effective cancellation.” (Emphasis added). Further, the

ORDER: 2014-CP-04-398 . 5
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court held that the return of the premium subsection (£) requires the premium serQice company to
credit any return of unearned premiums to the accbunt of thé insured and “promptly refund” any
surplus over five dollars. “This provisiori works to the benefit of the insured and is an added
protection ensuring notice to the insured.” Id ar 122, 704 (2005). Therefore, cancellation is not
' effective unless and until the premium is refunded.
| 'Here, it is undfsputqd tl'lat ;;;emium was n‘ot refundec'l until AugL;st 17, 20'.13. (Plair‘ltiff’.;s
Ex. )8). ‘This Court finds as a matter of law that the policy was not cancelled until the premium
was refunded on that date. Therefore, thé Policy is in effec\:t on June 17, 2013, the date of the
accident.
Defendants ProCentury and FINCO argue that this case is distinguishable from Bowrlnan'
because fhey returned the premium whereas the insurer in Bowman never returned the premium.
Defendants’ argument fails to recognize that the return of the premium is a condition precedent

~

to cancellation. Additionally, they ignore the promptness requirement for the return of the
premium \in subsection (f) of the statute that provic;és the insured additional notice of
cancellation. As a practical mattef, accepting the Defendants’ argumentbwould allow an insurer
and p_remium service company to wrongfully withhold the return of an uneamed premium and
avoid paying under a policy. An insurer and premium service company could simply refund the
premium after a claim is received and backdate the cancellation to the date of the cancellation
notice, even afier significant delay. Such a reading is contrary to the clear and unémbiguous_
language of the statute and the holding in Bowman. See Strother v. Lexington County Recreation

Comm’n, 332 S.C. 54, 62, 504 S.E.2d 117, 121 (1998) (the cardinal rule of statutory construction

" is for a court to ascertain the intent of the legislature and to give it effect); Rosenbaum v. S-M-S

AN

-
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32, 311 S.C. 140, 143, 427 S.E.2d 897, 898 (1993) (a court should givé a statute a practical,

reasonable, and fair inferpretation consonant with the purpose, design and policy of lawmakers.)
Mailing of Notices |

Plaintiff moved for summary judgment arguing that the cancellation of the Policy is

~

invalid under S.C Code 38-39-90\because the cancellation notice was-delivered to the\insured
| less than fifteen days aﬁc;.r the mailing of the t'lotic.e o*‘ the inten‘t to.canc’él. Additionally,
Plaintiff argues that there is no proof of mailing as required under the stétute. Because this court
finds the first issué dispositivé of Plaintiff’s motion, the court need not addrefs the latter issue
and makes no determinations as to whether thé Defendants provided sufficient proof of mailing.

| S.C Code 38-39-90 ‘ma.ndates the following timeline for the mailiﬁg of notices: |

(b) The premium service company shall deliver to the insured at least ten days’
written notice of its intent to cancel the insurance contract if there is a default. This
notice must be mailed or delivered not more than ten days before the due date.

(c) Not less than five days after the expiration of the notice required pursuant 10 the
provisions of subsection (b), the premium service company may after that time
request in the name of the insured cancellation of the insurance contract by delivering
to the insurer a notice of cancellation. The insurance contract must be canceled as if
the notice of cancellation had been submitted by the insured himself, but without
requiring the return of the insurance contract. The premium service company also
shall deliver a notice of cancellation to the insured at his last address as provided for
in its records by the date the notice of cancellation is delivered to the insurer. It is
sufficient to give notice either by delivering it to the person or by depositing it in the
United States mail, postage prepaid, addressed to the last address of the person.
Notice delivered in accordance with the provisions of this section is sufficient proof
of delivery. If a notice of cancellation effected in accordance with this chapter is
issued, a nonrefundable cancellation charge is permitted. The amount of the
cancellation charge must be filed with and promulgated by the department.

(Emphasis added). The statute requires a “five day waiting period” after the expiration of the
notice of intent to cancel before the premium service company may deliver to the insurance

company and the insured the notice of cancellation. S. Carolfna Ins. Co. v. Brown, 280 S.C. 574,

575-76, 313 S.E.2d 348, 348-49 (Ct. App. 1984)

ORDER: 2014-CP-04-398 7
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Assummg that Defendant FINCO mailed the notices on stated dates of mmhng, Defendant
FINCO failed to comply with five day waiting period. The notice of i mtent contains a mailing date
of May 16, 2011, and would have expired on May 26, 2011, (Plamuﬁ’s Ex, 3). The cancellatlon
notice is dated for March 26, 2011. (Plaintiff’s Ex. 4) In S. Carolina Ins Co. v. Brown, our Court
) of Appeals held a cancellation mvalxd because the cancellation notxce was mailed the day after
the explranon of the notlce of intent to cancel 14 Consequently, Defendant FINCO falled to
comply with the waiting period required by the statute, and therefore the Policy was not
canceled.

Additionally, the record shows that the initial cancellation notige was not addressed to the
ivnsuran,ce company. Due to the failure of one or more of the other named Defendants, the
céncellation notice was not delivered to Defendant ProCentury until July 28, 2011, some 41 days
after the accident. Therefore cancellation notice was not deli\‘/.ered soon enough to cancel the

)

. policy before the accident. See Brown, 280 S.C. at 576, 313 S.E.2d at 349,

Viewing the evidence as contained in the record and all inferences which can be
reasonably drawn from the evidence in the light most favorable to the non-moving parties, this
Court finds as follows: | "

- 1, Plaintiff’s motion for summary judgment is granted and therefore the Policy with

Defendant ProCentury was in force at the time of the accxdent on June 17, 2011,

2. Defendant ProCentury’s motion for sﬁmmary judgment and Defendant FINCO's

motion for summary judgment are denied.

Accordingly, and based upon the foregoing, it is therefore

ORDER: 2014-C. P-04-398 8
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ORDERED, ADJUDGED AND DECRP‘.ED that Plaintiff’s Motion for .Summary
Judgment be, and is hereby granted, and Defendants’ Motions for Summary Judgement be, and

are hereby denied.

IT IS SO ORDERED. :
) ' o g \\.\,. £ A
/o 1. Cofdell Maddox, Jr., Judge
~Tefith Judicial Circuit
. |- ATRUE.COPY

3layq | 2016;

Anderson, South Carolina

ORDER: 2014-CP-(4-398
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STATE OF SOUTH CAROLINA )  INTHE COURT OF COMMON PLEAS
)
COUNTY OF ANDERSON )

Daryhl Taylor, as the Personal Représentative )
of the Estate of Ruth T, Simpson, .

Civil Action No.: 2014-CP:04:/

Plaintiff;

vs. : - ) SUMMONS TO COMPLAINT orf ]

Johinson & Johnson Preferred Financing, and
ProCentury Insurance Company,

i)

' Defendants. g _
TO THE DEFENDANT(S) ABOVE NAMED:

.

WOZ § - VN

YOU ARE HEREBY SUMMONED and required to answer the Complaint in thid-setien

AdODFRELY |

of which a copy is herewith served upon you, aud to serve a copy of your answer to the sard |

Complaint on the subscriber at his office at'207 East Calhoun Street, Anderson, South Carolina
29621, within thirty (30) days after the service hegeof, exclusive of the day of such service; and if
you fail to answer the Complaint within the time aforesaid, the Plaintiff in this action w1ll apply to
the Court for the said relief demanded in the Complaint.

TO INFANT(S) OVER FOURTEEN YEARS OF AGE (AN IMPRISONED
PERSON): ‘

You are further summoned and notified to apply for the appointrneﬁt of a guardian ad litem
to represent you in this action within 30 days after the service of this Summons and Notice upon
you. If you fail to do so, application for such appointment will be made by the Plaintiff{s) hercin.

TO INFANT(S) UNDER FOURTEEN YEARS OF AGE (INCOMPETENT OR
INSANE) AND TO, (GENERAL OR TESTAMENTARY GUARDIAN) (COMMITTEE)
WITH WHOM (S)HE/(THEY) RESIDE(S):

\ You are further summoned and notified to apply for the appomtment of a guardian ad litem

to represent said infant(s) under 14 years of age (said incompetent or insane person) within 30 days
" after the service of this Summons and Notice upon you. If you fail to do so, application for such
appointment will be made by the Plaintiff{s) herein.

) KRAUSE, MOORHEAD, AND DRAISEN, PA

March £, 2014

/v — )
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STATE OF SOUTH CAROLINA )  INTHE COURT OF COMMON PLEAS
)
COUNTY OF ANDERSON )

Daryhl Taylor, as the Personal Representative
of the Estate of Ruth T. Simpson,

Civil Action No.: 2014-CP-04¢2 /(. T /¢

Plaintiff,

VS.

Johnson & Johnson Preferred Financing, and | g
ProCentuty Insurance Company,

Defendants,

HOZ § - UV

K05 InELY

The Plaintiff, Daryh! Taylor, as the Personal l(epn'éscntaiiive _o:'t' the Estatdof Ruth-F -

Simpson, secking a Declaratory Judgment pursuant to S.C. Code § 15-53-10, et seq., respectfully
states as follows:

1. The Plaintiff, Daryhl Taylor, is a citizen arid resident of the County of Anclerson, State
of South Carolina, and is the éluly appointed ;;erson'al representative of the Estate of Ruth T.
Simpson by Order of the Anderson County Probate Court dated June 22, 2011,

2, The Defendant, Johnson and Johnson Preferred Financing, Inc. (“Jghnso.n”), is a South
Carolina corporation with its principal place of business in the County of Charleston. Defendant
Johnson entered into a contractual agreement to provide premium financing for Autos Nex Store in
the County of Anderson, South Carolina.

3. The Defendant, Pl:OCelltLlly Insurance Company (“ProCentury”), is a foreign inswrance
company that is licensed to write policies of insurance in South C;arol'i‘na and contracted to insure
persqns, property, ot risk§ located within the County of Anderson, South Carolina at the time of
contracting,. | In particular, Defendant ProCentury wrote the policy of insurance that is at issue in this

case, -

12 -




4.' All parties, matters, and things herein are within the jurisdiction of this Court.

5. This action is brought pursuant to Rule 57 of the South Carolina Rules of Civil
Procedure and in accordance with the South Carolina Uniform Declaratory Judgment Act, S.C,
Code Ann. § 15-53-10, et seq., seeking a decla;atlon of the rights and/or other legal relations and
remedies surrounding the questions of an actual controversy presently existing between Plaintiff and
the Defendants.

6. On June 17, 2011, Ruth T. Simpson was killed in an accident in Anderson County,
‘South Carolina involving a vehiclé owned by Autos Nex Store, LLC and driven by Mazen A. Zein.

7. Plaintiff sul?mitteci a claim for payment uﬂder Autos Nex’s liability policy with
Defendant ProCentury (the “Policy”).

8. On October 19, 2011, Defendant ProCentury denied the claim asserting that that the
Policy had beén qénceled on May 31, 2011, Erior to the accrual of the.Plaintiff’s claims, for non-
péyment of premium. | |

9. Following a trial, an order and judgment was entered on September 17,2013 in Darhyl
Taylor, as Personal Representative for the Estate of Ruth T. Simpson, v. Mazen A. Zein and Autos
Nex Store, LLC (C/A No. 2011-CP-04-02407) against Autos Nex Store, LLC in the amount of
$500,000 and in favor of Plaintiff Taylor for his wrongful death and survival action claims arising
on June 17, 2011. A copy of the Order and Judgment is attached hereto as Exhibit 1 and

incorporated by reference.
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10, Thereafter, Plaintiff resubmitted a claim for payment of the judgment under Autos Nex’s
liability policy with Defendant ProCentury (the “Policy”’).

11. Defendant ProCentury again denied the claim asserting that the Policy had been
canceled on May 31, 2011, prior to the accrual of the Plaintiff’s claims in the underlying action, for
non-payment of premium.

12. Upon information and belief, Autos Nex enterealinto a premium service agreement with
Defendant Johnson, a premium service company, to obtain the Policy. .

. 13.’Th¢ cancellation of an insur#nce policy by a premium service company is governed by

S.C. Code § 38-39-90.
| 14. Pursuant to S.C. Code § 38-39-90, if a premilfm service agreement con/tainsAa power of
aﬁomey enabling the company to cancel an insurance contract listed in the agreement, the insurahce
contract may not be canceled by the premium service company unless the cancellation is effectuated

in accordance the requirements contained therein.

15. The Defendants have failed to show that the Policy was cancelled in accordance with |

S.C. Code § 38-39-90,

( 16. Plaintiff ‘seeksr a‘Declaratory Judgmént that the cancellation of the Policy was not
accomplished in accordance with the réquired procedures in 8.C. Code § 38-39-90,.the cancellation
is invalid, the Policy was effective on June 17, 2011, and therefore Plaintiff is entitled to payment
from the Policy for the Judgment and interest accruing on the unpaid limit of liability from

September 17, 2013 until payment is received.

14



WHEREFORE, the Plaintiff prays for declaration that the cancellation of the Policy was
notl accomplished in accordax;ce with the required procedures in S.C. Code § 38-39-90, the
cancellation is invalid, the Policy was in effect at the time the Plaintiff’s causes of action accrued in
the underlying actidn, the Plaintiff is entitled to payment under the Policy, interest, and any other

relief that the Court deems just and proper.

Ré'spe}:tﬁllly submitted,

Stevén'M. Krause; SCBarNo. 3571~
Timothy A, Nowacki, SC Bar No. 100967
. KRAUSE MOORHEAD & DRAISEN, P.A,
v 207 East Calhoun Street
Anderson, South Carolina 29621
(864) 225-4000
Attorneys for the Plaintiff

March S 2014
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STATE OF SOUTH CAROLINA

)
) INTHE COURT OF COMMON PLEAS
COUNTY OF ANDERSON ) )
Daryhl Taylor, as the Personal Representative )
of the Estate of Ruth T. Simpson, ) J
. ) ANSWER AND COUNTERCLAIM
Plaintiff, ) LA '
) C.A. No.: 2014-CP-04-398
vs. ) . '
) (Jury Trial Demanded)
Johnson & Johnson Preferred Financing, and )
ProCentury Insurance Company, )
)
Defendants. )

The defendant, ProCentury Insurance Company, answeririg the complaint and

A\

counterclaiming against the plaintiff, would respectfully allege and show unto the court as
follows: -
'FOR A FIRST DEFENSE

1. ‘The défenciant, ProCentury Insurance Company (hereinafter referred to as
“Proéentury”), admits, upon information and belief, the truth of the alleéations of paragraph 1 of
the complaint. d |

2. It lacks sufficient information to form a belief as to the truth of the allegations of
paragraph 2 of the complaint and, therefore, denies same and demands strict prédf thereof. |

3. It admits the allegations of paragraph 3 of the complaint.

4, It admits the allegations of paragraph 4 of the complaint;

5. It alleges that the allegations of paragraph 5 \of the complaint state legal
éonclusions to which no response is necessary from it. To the extent that a response is deemed
necessary, and to the extent the allegations of paragraph 5 somehow allege that it has some

liability to the plaintiff and is entitled to a declaration to that effect, they are denied and strict

proof is demanded thereof.



thereof,

6. ProCentury admits, upon information and belief, the truth of the allegations of
paragraph 6 of the complaint.

7. It édmits the allegations of paragraph 7 of the-complaint.

8. It admits so much of the allegations of paragraph 8 of the complaint as allege that
it sent a denial letter to the plaintiff dated October 19, 2011. Hovyever, it alleges that the terms of
that letter speak for themselves and to the extent the allegations of paragraph 8 are to the
contrary, they are denied and strict proof is demanded thereof.

9. It admits so much of the allegations of paragraph 9 of the‘complair‘lt as allege that
an order was entered on September 17, 2013, against Autos Nex Store. It further alleges that the
terms of that order sﬁeak for itself. To the extent thg allegations -of \paragraph 9 of the complaint
are contrary thereto, they are denied and strict pfoof is demanded thereof. Additionally,
ProCentursi lacks sufficient information to form a belief as to the truth of the remaining

allegations of paragraph 9 of the complaint and, t_herefore, denies same and demands strict proof
' ’ \

thereof.

©10. It lacks sufficient information to form a belief as to the truth of the allegations of

_ paragraph 10 of the complaint as written and, therefore, denies same and demands strict proof
_ : :

i

.11, It admits so mﬁch_of the allegations of paragraph 11 of the complaint as allege
that it has consistently denied the pl;intifff s claim dn the basis that the policy had been cancelled
by FINCO Premium Finance Company (bereinafter feferred to as “FINCO”) for non-payment of
premium.

12. It admits so much o/f the allegations of paragraph 12 of the complaint as allege

that Autos Nex entered into a Premium Finance Agreement with FINCO on .\August 10, 2010.

~
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However, it denies the remaining alle‘gations of paragraph 12 of the co_mplainf and demands
strict proof thereof.

13, It alleges that the allegations of paragraph 13 of the complaint state legal
conclusions to which no response is necessary from it. To the extent~ a response is deemed -
necessary and to the extent those allegations somehow allege that the cancellation at issue was

—

somehow improper or wrongful, they are denied and strict proof is demanded thereof.

14, It alleges that the allegatlons of paragraph 14 of the complaint st;te legal
conclusions to which no response is necessary from it. To the extent a response is deemed
necessary and to the extent those allegations somehow allege that the cancellation at issue was
somehow improper or wrgngﬁll, they are denied and strict proof is demanded thereof.

15. It denies the allegations of paragraph 15 of the complaint and demands strict
proof thereof.

| 16. It denies so much of the allegations of paragrapﬁ 16 of thé complaint as allege

that the plaintiff is entitled to declaratory relief as set forth therein and demands strict proof

“thereof. It denies the remaining allegations of parggraph 16 of the complaint and demands strict

proof thereof. .
17.  ProCentury denies each and every allegation of the complaint not hereinabove
specifically admitted, explained or modified.

FOR A SECOND DEFENSE

18.  ProCentury incorporates herein the allegations of its first defense not inconsistent
herewith.

19. It alleges that the plaintiff’s complaint fails to state facts sufficient to constitute a . -

A\

cause of action upon which relief can be granted as against it and is, accordingly, barred as to it.

~F
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(  FOR A THIRD DEFENSE

20, Prodenmry incorporates herein the allegations of its first defense not inconsistent
herewith.

\21. oIt ‘alleges that the policy at issue was properly cancelled /in accord with the
applicable_stétutory provisions of South Carolina Code § 38-39-90. Such cancellation is thus

pledasa comp}ete defense and bar to the plaintiff’s claims.

FOR A FOURTH DEFENSE
22.  ProCentury incorporates herein the allegations of its first defense not inconsistent
herewith,
23, . It alleges that the policy at issue, having been prbperly cancelled, provides no
coverage for any of the claims being made bf the plaintiff. As such, the plaintiff's complaint
, J

should be dismissed as against it.

FOR A FIFTH DEFENSE, .

e

24.  ProCentury incorporates herein the allegétions of its first defense not inconsistent
herewith. / |

25. It alleges that insofar as the plaintiff’s complaint seeks pre-judgment interest, such
pre-judgment interest is not allowable in actions such as this one. As such, the plaintiff's claims
for pre-judgment interest are barred and should be stricken from the complaint._ :

_FOR A SIXTH DEFENSE -

\

, ;
26.  ProCentury incorporates herein the allegations of its first defense not inconsistent
herewith.
27. 1t alleges that the plaintiff has failed to comply with all conditions precedent to

the making of this claim. As such, his claim should be dismissed.
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FOR A SEVENTH DEFENSE

28. | ProCeﬁtury incorporates herein the allegations of its first defense not inconsistent
herewith. |

29. It alleges that even if the policy was in effect at the time of the acci.dent, which is

expressly denied and admitted solely for the purpose of ﬂﬁs defense and no other, coverage is or

| may be excluded undef the terms of the policy at issue. Such exclusions are thus pled as

-complete defenses and bars to the plaintiff’s claims. ‘ S -

FOR AN EIGHTH DEFENSE

30; ProCentufy incorporates herein the allegations of its first defense not inconsistent
herewith.

31. ' It alleges that even if the policy was in effect at the time of the accident, which is
expressly denied and admitted solely for the purpose of this defense and no other, all of the
plaintiff’s claims against Autos Nex Stores ha've been resolved, released and ordered dismissed
and an aécord and satisfaction has beeh reached. -’ Such resolution, release, accord and
satisfaction, order and di;missal are thus pled as complete defenses and bars to the plaintiff’s
claims. |

FOR A NINTH DEFENSE AND BY WAY OF COUNTERCLAIM |

32.  ProCentury incorporates herein the allegations of its first defense not inconsistent
herewith.

33, It alleges that it issued a policy of insurance to Autos Nex Store beaﬁng policy
number .PIC 112590 ‘with initial effective dates of coverage from August 10, 2010 tﬁough
August 10, 2011, The premium for tﬁe policy was $2,185.00. |

34.  ProCentury is informed and believes that in order to make the necessary premium.

payments, Autos Nex entered into a premium finance security agreement with FINCO. That

5 | <
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agreement was entered into on August 10, 2010, Undcr the terms of that agreement, Autos Nex
irrevocably appointed _FINCO or its successors or assigns as its attorney in fact with full
authority to cancel the insurance policy or any renewal thereof. Under the terms of the
agreemenf, FINCO héd fhe right to cancel the policy if Autos Nex Store did not pay any
insfallment acc_:ording to the terms of the agreement. A copy of this premiu\m' finance security

agreement is attached hereto as Exhibit 1 to this answer and counterclaim and its terms and
J

/

conditions are incorporated herein by reference.

_35.  Following the issuance of the policy, Autos Nex failed to make certain of the
necessary payments called for under the terms of the premium finance security agreement.
When that occurred, FINCO, or its successor, prdperly providedA the necessary notices to
representatives of Autos Nex.

36.  Included in the notice provided was an intent to cancel which was forwarded to

Aﬁtos Nex by regular mail on May 16, 2011.

37. Having rgceived no response Or payments, FINC»O or its successor issued a
cancellation notice which it sent by regular mail tq Autos Nex on May 26, 2011, Copies of that
’c'alncellativon notice ‘were also sent to both Dealer's Risk and Insurance Services, Autos Nex’s
agent, ﬁnd Independent Dealer’s Insurance Management, the involved broker. Upon forwarding '
that }10tice, FINCO cancelled the policy m accord with the terms of the Premium Finance
Secdrity Agreement. The cancellation was effective as of May 31, 2011.

38.  Following its cancellation of the policy, FINCO notified ProCentury that the
policy had been cancelled effective May 31, 2011, Immediately upon receipt of this notification,
.Pr0Century endorsed the policy showing that it had been cancelled effective May 31, 2011. In

connection with doing so, it issued a check for the unearned premium in the amount of $382.00

" which it is informed and believes was returned to and accepted by Autos Nex.
p .
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39.  ProCentury is informed and believes that all of the appropriate notices were
provided to Autos Nex Store in accord with South Carolina Code § 38-39-90. Under the terms
of that section, assuming the requirements contained therlein are met, and ProCentury is informed
and believes this to be the case, upon receipt of a directive to cancel the policy, the insgrance
contract must be cancelled effective as of the date of cancellation on the notice of cancellation
issued by the premium service company. In connection with the cancellgtion of the poiicy,
ProCentury fully complied with this statute. |

40. As sucfx, it is infofmed and believes that it is entitled to a declaratioﬁ of this court
tt}at (1) the cancellation of the policy was proper and mandated by South Carolina Code § 3$-39- :
90, (2) that the cancellation was effective as of May 31, 2011, and (3) that the policy was
cancelled as of that date. It is also informed and believes that it is thus entitled to declarations
that (4) the plaintiff has no right to recover any benefits under the terms of the policy at issue and
(5) the plaintifP's claims against it should be dismissed. | '/

‘WHEREFORE, having fully answered the complaint, PfoCentury prays that it be
dismissed as against it, that it be affordeci. the declaratory relief sought in its counterclaim as set
forth hereinabove, for the costs of this action and for any such other and further relief as this

court shall deem just and proper.

_Phillip E, Reeves (S.C. Bar No. 4672) >~
Gallivan, White & Boyd, P.A. '
Post Office Box 10589, F.S.
Greenville, South Carolina 29603
(864) 271-9580

Attorneys for Defendant, ProCentury Insurance
) Company
Greenville, South Carolina '
May 8, 2014 -~
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The defendant, ProCentury Insurance Ce

ipany, dgmands a trial by jury.

L Bar

No. 4672

23



24



)
VOraVs VAV BV, VY FAA VS goe YVVI

oy ) ‘ ) “ “ A yix: -
B FIN PRﬁMlUM FlNANCE (o{0 ING. T puReonAL
el " PREMIUM FINANCE SPCURITY AGREEMENT e COMVEROAL |
618 Weat Pris uﬂfy Avaﬂue Post Ofite Box 28009 Graunvboro, NC 27420:0000 l?J COMMERDIAL
' ammm IS / | Avomie prewM |
oummunmsarwm Autsa Nex Slorp Y
PO EOX 1053 013 Koty 187 £
Harlabuto, NG 26078 | Angszan, BC 29625 ‘ |
8004142523 100: " . 1984-401-0722 A 0
), |EOTAL PRI NG, B - PAYMENT aBHEDULE oy
[, $218500 fuspmor | mmoxucu ; CAANBDUE
T [CDOWNPAYMENT Al S . INGTALIMERT [ o WRERRANEET) )
A 4 343700 . L. o ) : f , TRTALLIZBIT DUJ PATES
[ [HOURTRINAN K o ) S 8204087y T gnegopp Y\
‘ AN $1,748.00 L S EDULEOF QLICIES . -
7| [ TINANCECEURUE i policy JOUCY. rCANCRCOMPRNY AN | Tvemor  [PORCYE arom
dotler ACY. . | erescnive 1 rery;
| 5.:""”"‘! RUKBER/ | ~pATR MANAGING OENERALAGENT | COVERAGE iy TEMIUM |
~eeses At ndapendeni Dotiirb iirancs ‘WW" 1 | §2.18800]
me %"3’“ 2640 80010 j Moo g, NG a80Ts | FINTABREES| du)
E, hzeswn&uy;o:!:u# — e e e ameomn e \‘.RNTXU!EE!! o
SRR @YD) = . o ‘ l ]
51,8488 L ' , : FINTHOFEED .
APR - oy JW ERN TRBIFGES;
Ir The 0y '-m‘ .f“j S TOTALPR LIMS. M STAGREEWITH BOX'A‘ABDW”” 52{188.00
1T 1038 JA— , .
QUMON 97»111,1 FINCD Uﬂonwm 8-226. 91830102. PF—152.08151 61632 T
R gf ool of’ W TOWEBOR&DWWER' naﬁ;bnm 16 S60ONDYAGEOPTHTS
A w ! THE PAGE .
%%ﬂk\h&@cﬁ nsawo{b W Y RNEY-IFACT to oenmol (o policler o lsod :&?w reool, Yog by upres Shad
dmzbwdkhlmww s A potoost gl tmadﬂm shall b3
P 2OR ANV RIABON YOU DOIR ' RECE "_(OU WAINY cowonaommmo FORYNSTALLWENTS DUE, YOU MUBT.
anu.um YOUR PAYMENY HAR 7 DATE 0 THE ABOVE ADDRESS. NINDARSTAND THAY wrsssmnc THi3
AGREI‘.HENTI& , { N&RGMVYONEMMANDWND ONS r'r OONTRAGY.Q

\Q __

/ TS OFBORRGWER( OB PULY YR RRW

PRODUCERS WARRANTIHS: AND REPRBSENTA“ONB.
t‘mi!'t‘mnmozoﬂau&hmm ? ho mhwm 4 YrinLanding
£ ed U’BW&! lulmnu.
}'m. polnin hiasoin 0r0 Ja fulf foroo §nd effactond momfommn inmmmmwuﬂn and ﬁ‘ggmﬁts wm‘é‘,’-ﬁ” Borowerhaa mmmm‘
this vansacton and tacopnipes Ui amnumumuwdnm [4) Tha Otren Paymont shown above hag benn oron kahattofthe

Bonmr.owmvwwlmbmsh ntmchubmu it usid i purchas bnsurance ‘Do 1t B Schetilo 2, () Thiro a9

croapliona tn the palciay ot g1y Hgse Intlicalid & the policlan comply ity tERDER‘ig iequirements, (8} NO Aunrr OR RTING roﬂ?a
‘POLICIES, &Plc SUBIECT YO OBPEONVE RATING Ot YO MINIMUM BARN LS ARE DED EXCEPT AS INDIGATED AHD .
IHATT B oan-m PROX{?ION . mamuus NU{ 3%WW1NEM!OIPATEO mwmmmnamneo FOR 1!—!8 FULLTERM or
on O o ot o] noainad peorhrs il b compuea oy ST 0 1T pilcoscasbo et b4 0 Dborar !
wou al U'I\? of thy Bohsdulad P4 ciay, Producas shall re ER tha rsd. pramlu, hiding Unsimed umpn?uwnu
omomo nymm:oraodnbl tvad by Pfode bl’ﬂmpnl’dwmd’uw mrwn mmw,m 15 Mmysolnoodl () e -

j %&%ﬁwﬁmuﬁ?w pf" k:lg,pﬁlymnudcn ﬂ&m'h&oﬁaﬁ?\ﬁ,ﬂr%( gw%n?m‘nmumggr
g, SORATUEAOF AL T OR BROKER T DATH '
L |
| ASSIGNED FOR'Y,
- - ALUE
o TO BRANC
RECEIVED AUG 13208 . AND mus? gm}é%\%

25



Caih . st a——— - 4 i+

'

PROV!SIONS OF YOUR SECURIW AGREEMENT

1, PROWMIOE OF RE HPAYMENT( THS bomenior pecuist LENDER 16 pay fite piomiurna on tho policion shown an tho favarse. “Trin Bomver promises o
: r. ny to LENDBR st ite oifioe the gmount slated In Block E above, ua:ordinu mmu ‘Paymont Bchodule thown on the 1eversy; gubjock tho,rest of he'
na Of AW Bacurity Agredemont.

. -aecunmmmw:mwur,nﬁum"mmnsh‘as‘;mmwwmmm amount paysbls 1 e Agrevment any ny and ah ungomed.

promiums end dividonda which may Lovome puysbio under 016 laaursncd paloles and oss payrhenia which roduos tho unwnnd pramiums,
subjast o any modﬂauua o¢ losg payao Iptarels, Tho Bopowar gives (0 LENDER o ‘sacurity bterest iy ab jtpra ponionod inihie ymmpm

3, DEFAULT OHARGES: Bomywo. uqmnoum Wany ; trataIment i more than Bdsye postdiin, 67 minlmum nimbar of days; pmnﬁu o8 by olate lawi it

wikpay o LENDER» dalnquenay chergd nen nmwnl upto ihe maximum wm!ued %nppuwm staty lew, Dorowor vgraoell il d-lnullmum I

.onnoouaﬁnn pay the m aliowebial canulunon oh:m oftewad by sppkon bl siate laW. . ) )

4, PINANGE! GHAROED: THY THip financo chama, enow Ln Box on tho tont cids of s Awnmnm;»hanm % utarije on tho 6
sllowsd by spplicable olols v and, ‘oonlinugy. untl! oll mnda m poidin ;. C "‘

gt posiloie date

B WARRANTY OF ACCURACY; Ths Ttia bgrowar warmants 10 U’:’ﬂDER That thai hm.inﬂnn polictes istsdIn tho ghove sehadilo Mva Baen fyyvod lothe.

bm;um ng are in Mt forca: and effect end that tha’ bommr has. nol assignad any tnkrestin tho poa o3 uxoiptfofm wemt ol riarCogoss

‘o pﬁyﬂl.

6 REPRBBENTAT!ON OF BOLVENGY: The' Bumwer mpmmla it lt 15 not muwm or.pragenly} 0\0 suh}ccx of any Inlo\vunoy pmoud!ng.

7 cANOELLATION' . ENDAR ay eomcol he fosuraneo pokelos and ihe \lnpﬂd balenoes Juo: mLENDER ahsy. bﬂmmdlm lhls 1]
Bomowar !l aiy of this folidwing vosur {p) Tha Borrowa!. ‘Yous: no!m‘y o\ acconding 1o the tefiva of i Agrosmant. (b) Tha hoﬁowsr
d0ad PR mw any of tha e 0 this Anrummt. (o) Tha AL tho mwrvr vbluntsdy or nvelunterily beromsy. tha subjst ola.
bonkruploy, @ arohi O By riy olhiuridnd ol Imolv procesding: (d) 1o Borrowor o Buslness and lopt o busliuss or coased to ba

‘quulified to do biszless. LENUER ey g optlion: may m%m pm-m«o thte dobit: wilheint ‘recourss o tho ue *)' 1o LENOER;

B, 9OWER OF ATTORNEY = ~LiMIT or UA!JILWY. The Borrasw? mowwb!v nits LENDIER, § oﬂh mwn amn o Momw-m#ncl’vdlhv
" ful dutiionty to canoel (ha mauranco policles, o shY mwd thoreoli o g a)l eumy Bgsigiad rr in i
. intrest and LGNDER moy sxgtule ‘and dalivor on the Bofrowe s behalt &l documents, | mmmm of pu‘?mn\. formma ond no\lm of any
ki3 ralating & tho Insirance policios In furtheronea atthis Agreemant, uzNDEwu Uahliity 1o any po ntho sxarclazol it
uﬂwﬁ? \g cangelthe lfmursnce polician (s Amitedd 10 tha moust of the prncipel balonos, WKLENDBR wm!uﬂy talls (o dallver tha nolicos .
1w, WbenLENDEwawmhm 1n secordanae Wih sinta lov, tho Borowar wii ba razpnsibio fuattomwu nndo\haf
eomn any, mvuocuﬂul action (ied &30 fenult thareof o the oxtart pnmitud by lppmblu saslew
9. MONEY RECEVED AFT! #R NOTIGE OF OANOELLATION: Any poymant mads 10 LENDER afiy? LENDER'a Noloa of Cuacalluton oltio’
nsuiwiod policies’ has bisen de ynay be cradited to the Boruwer's s pocount wikiout:sfocling. tho socetamton &f this A gracmont and without

fivorad:
any Hahmy or owgmn on tha LENDER'g part to. v;gaut rolastatsmunt of s cancelsd policien. Any moady. LENUER| from.an [nurngo,
‘anmp! tio oretitsd 0 o' umount dve LEN willy sny.-surplue bolnp pald Yo o whomevarie. enlitiod 10 tho manoy: No rofund of {asg ihan

sy Bh

81:00 shall bc mndu. 1 thare 19 8 balancd dud ofiar LENDER recsivoa the. unperned promivmi ‘dvidands of 1633 poymants from tho tnaurenca

_compEny: thon 4w Borower vitll poy tho- bmnw 10LENDER will, tnterest ‘ot the rata nmw o {he BV

10 PREPAYMENT: Boimower has the nght fo propey. tw entire octelsAding balence in ful atsay tima befors Thie $ua dat of thu find) mutolmnnt. Upm
 prapeymant {n full, or vpan caricallation ond ful paymentto LENDER, Bomowar will ba sniuad torecniva B fatund of tha financa Chaige o

 or ypal
oomputed by Bis Rido o 78' {*Bum of the .Yam Olphs®) melhod, o8 vaguirad of panmiited byihe 8 pﬂc.nhlu Tow; oltordodutiig any M lywm\d“

rargo posmitted by low. |t cance¥ution;ocours, the Buvowos a&m 0 w!” & Financa Chergn on the brlsiea duy auhn reto onn povaisg aldo

s Agreeman unlilitle pold tnfull;or un such other dm n requirad spplicatily wtods lov,: ‘Bomowar axsen o pay LENDER ‘renodnable

sitornayo fous B ‘oc¥action gast Under tho bermma snd oo fisiticn heraot and o B exton): -and amount pemited byopp!bnbla slalo fa.

1, INEURANGE AGENTOR BROKER: Tho tcnummn giﬁe'i\l oF tifciar fAamed ON uml Amomanm the enqun agant, not LENQER‘: s’
LENDER Mwmxybound by anylhing Wv\apm_l}qum mm{gpm;mgn,nmm anslyorin wlng,

12, BPECIAL NBURANCE POLICIES: v nsurance policy lnausd to 8o borrawnit 3 oudiibla orle8 Feporting forin poilay o subjost o TobEpocve
foting, thenthe Boduwer promiseto pay tha mm\\nw’ mpnny the gamed. pnmwm.wmpuwd cumdmnﬁ wiilythe poliy pmvl wlons which 13
" gxcasd ‘ot tha omourd af the pmmlum advenoat by LEN Rwhichha Insurgnea company réang,

13, SUGGESQDRB AND ABNGN' Al tegal fights ghwen to UZNDER emll benm LENDBR'D nusign Thie samw no% m!gmm poﬂdob.\"dmom;

tonsent empl for the intsrattof PROTEEGEOS G d 1080 pnyc

B 18 hfu,snm,omp ;_rgoom;qr INFORMATION! 11 ths palioy hae nol bosn tasund uuho ‘Koiv o e!?rmg lhlkom Borrower apyoss 1

ot .~,un’u m‘o}poﬂw numhqn 01, B Inwranw ponokn may La lstt blank und bwguanﬂy lnumdlnihia
Vi ¢ g or broker comract on this A mrwm Eny Ume, if ncomract; the nama of
LENDEme npify ha d of tio Gorractad Bna/or insared

ummnuon, ’

48, ADDITIONAL PREMIUME; Thio monay pald by LENDER I anly for the prefriurm 8y, datormiied 51 the Ui the Insurmnoa palioy Injmad.

LENDER's m‘ﬂoﬂl aual it e applad By, the InEUranLe TOMpa any to paytor g\y,udmquw!mm:nu owed by o Inpirad fegult ol

y ftnls ok The Botrowsr Bprees 10 poy. {ho company qnqugmnl‘mmlum whigl becams Jiin for oAy reason: LEND

g to A10" wmy ony vights ithas. uunlnu! the Bormywor for promisme dug e eomplny!n wicoes ol tho pramm retumus 19, LBHDB&:

wawmmnea‘ Yo Gorwinee LENDER to anterthia #Agreamant end accept o saculy undaylng Silo Aumumnt.‘mq pamon ‘oxecoing.
“ tis Agrosrnoni T ot tha Bomovial, worranin: ‘sovorely and e the'duly "authorived pgent of the Boowalt thatha latw uuwoﬁudpqnn\ ﬁm
va\ omudspuduulytonnwlnww:m sacton an he'Borowar'y bohoil; \hnhaunpomrmsn ot tho B0 exuld orshoy
pasfom raspect lo this transoaton: tial huwmhowhuu:quENDER By paymeits iriade of Cradi 1o Horroviet trough.
orw the undanigind, AIreoUY, Ariglrecty, noluohy of oonntrumlvm by any.of !M Insurance eompsnive and t.hn h wil pop the. mcn\n 1o LENDER
An gomaund to putisly the an cutatanding | dabiadness ot o Bemrower.

1 4 Aamem&m‘- Al of LENDER'@ fights undoi-thia Agreatent mu nure 1o {ls succaszary | nnd oailgn, ThO Aw-mnn,t maynot bo axsigned by the
‘berrower ma'pt ‘o9 provided forin thia Anmomen!. ’
DOOUMEN‘I’ AND GOVERNING LAWL TS, doaumom s tha antire Aﬁmmﬁﬂlbe{mn LENDER end Uy Gorrowor oNd can only DY o chmnged in-
vmung end aignad.by both parlies. Tho lpwe ol ihe atits of Porower's ragkiense on: et fonti ghova will povem ols Agreament. | lr-ny provislon of.
thigAgrecmunl 4 held to'be! lnvand or unsnlorcasbie; lhu validity end thforoasbilty of v ramatring ptovhlam hall ok b IMpalrdd:

19 asmncz CHARGE: The maximum sErvice fos pilowsbla by siale rugumulmu ‘il bo ghargEd on o} rohiiiod chucks, Thie gome {an Wil el be

i{ o Ingurad nithorizes 6 ‘praymant from 8 it avcount Hrouph 8n ¢ clachonls funkds ransfs? oregme: frilhod other than & papot
chotk. uigmd by tha Ingured, | wnd ind Iheurad's bonkor o) Ingtinilon whato tha. depoaitaticount’s malntainot Munnnto honor.such
whligrewel or payman. roqunt bsoauaa thyre arg ink utﬁckmf fundgia the nocsunt,

26

'tha wdersighod:

P T



STATE OF SOUTH CAROLINA

) _ IN THE COURT OF COMMON PLEAS
- COUNTY OF ANDERSON : :

Darhyl Taylor, as Personal Representative
of the Estate of Ruth T. Simpson, ;

Plaintiff, ~ CERTIFICATE OF SERVICE
vs. C.A.No. 2014-CP-04-398

Johnson & Johnson Preferred Financing,
/" and ProCentury Insurance Company,

. v

Defendants.
The undersigned, Phillip E. Reeves, of the lﬁnn Gallivan, White & Boyc}, P.A, attorneys
for the defendant, ProCentury Insurance Company, certifies that on the 8* day of May, 2014, he
served its answer and counterclaim by depositing in the /U. S. Mail, with due and proper postage
affixed thereto, copies of the same aéldxessed to:
| ; Mr. Timothy A. Nowacki /
Krause, Moorhead & Drasien, P.A.

207E. Calhopn Street
Anderson, South Carolinia,

Gallivan, White & Boyd, P.A.
Post Office Box 10589 v
Greenville, South Carolina 29603
(864) 271-9580

Attorneys for Defendant, ProCentury Insurance
Company



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

N

, )
COUNTY OF ANDERSON )

Daryhl Taylor, as the Personal Representative

of the Estate of Ruth T. Simpson, Civil Action No.: 2014-CP-04-0398

Plaintiff,

Vs, FIRST AMENDED COMPLAINT FOR

! DECLARATORY JUDGMENT _
ProCentury Insurance Company, FINCO

A TRUE COPY |
Premium Finance Co., Inc., and Carolina : o g

Independent Automoblle Dealers Association, b | l
Dealers Risk and Insurance Services, ) NOv 10 2014
Independent Dealers Insurance Management,

Johnson & Johnson Preferred Financing,

. Defendants, . CLERKCOFCOURT

Plaintiff Daryhl Taylor, as the Personal Representative of the Estate of Ruth T. Simpsoﬁ,

seeking a Declaratory Judgmeﬁt pursuant to S.C. Code § 15-53-10, et seq., respectfully states as
- follows: | .
1. This acfion is.Brought pursuant to Rule 57 of fhe South Carolin“a-Rules of Civil
' Proéedure and in accordance with the South Carolina Uniform Declaratory Judgment Act, S.C.
Code Ann, § 15-53-10, et seq., seeking a declaratiqn of thé righfs and/or other legal relations and
remedies surrounding the questibns of an actual controversy p'resently existing between Plaintiff
and the Defendants.

2. Plaintiff Daryhl Taylor is a citizen and resident of the County of Andérson, State of | |
-South Carolina, and is the duly appointed pcrsonzil representative of the Estatg of Ruth T. Simpson
by Order of the Anderson County Probate Court dated June 22, 2011,

3. The Defendant Johnson and Johnson Preferred Fmancmg, Inc. (“JJPF”), individually

and as successor to Defendant FINCO Premium Finance Company (“FINCO™), is a South Carolina



corporation with its principal place of business in the County of Char_lestcln and transacted business
in Anderson County, South Carolina, Upon information and belief, JJPF purchased FINCO assets,
including the premium finance security agreement (hereinafter “Security Agreement”) at issue in
this case. FINCO was a corporatlon organized pursuant to the laws of that State of North Carolina
and transacted business in the Anderson County, South Carolina.

4. The Defendant ProCentury Ineurance Company (“ProCentury”) is a foreign insurance
company that is licensed to write policies of insurance in South Carolina and contracted to insure
persons, property, or risks located withln the County of Anderson, South Carolina.

S. The Defendant Carolina Independent Auto Dealeré/Association (“CIADA”) is a North
Carolina organization and, upon information and belief, is the narent company of both Defendant
Dealer’s Risk and Insurance Services and Defendant Independent Dealer’s Insurance Management
(collecnvely the “CIADA Subsrdlanes”) Defendant Independent Dealer s Risk and Insurance

“'Servwes is a North Carolina orgamzatlon and is the agent and broker for thc Secmrty Agreement
Defendant Independent Dealers Insurance Management is a North Carolina organization and the
managing general agent for Security Agreement. | |

6. All parties, matters, and things"herein are within the jurisdiction of this Court.

BACKGROUND AND FACTS

. 7. Underlying this action, Ruth T. Simpson was killed ‘on June 17, 2011 in an accident in
.AnderSOn County, Sonth Carolina involving a vehicle owned by Autos Nex \Store,' LLC and insured
by Defendant ProCentury. |

8. Plaintiff submi_tted a claim for payment under Antes Nex’s liabilityhpolicy with

Defendant ProClentury (the “quicy”).

29



9. On October 19, 2011, Defendant ProCentury denied the claim asserting that that the
Policy had been canceled on May 31, 2011, prior to the June 17, 2011 occurrence, for non-payment
of premium.

10. Folldwing a trial, an order and judgment was entered on Septehﬁber 17, 2013 in Darhyl
>_T aylor, as Personal Representative for the Estate of Ruth T. Simpson, v. Mazen A. Zein and Autos
Nex Store, LLC b(C./A No. 2011-CP-b4102407) against Autos Nex Store, LLC in the amount of
$500,000 and in favor of Plaintiff Taylor for the wrongful death and survival action claims arising
onJune 17,2011 (the ‘{J udgment”). A copy of the Order and Judgmerit is attached hereto as Exhibit

1 and incorporated by reference.

11. Thereafter, Plaintiff résﬁbmitted a claim for payment under Autos Nex’s liability policy
‘with Defendant Pr\o\Century (the “Policy), this time based upon the Jucigment. |

12. Defendant ProCentury again denied the claim asserting that the Policy had been
canéeled on May 31, 2011, prior to the aécr\;al of the Plaintiff’s claims in the underlying action, for
non-payment of premium.

13. In order to obtain the Policy, Autos Nex Store LLC entered into a premium finance
security agreement (the “Security Agreement”) on August 10, 2010, with Defendant FINCO, a
premium service cémpany, asthe lender. ~

~ 14. The Sécurity Agreement contéihed a power of attorhey stating in pértincnt part:

‘ TO THE BORROWER:
If you sign below, you acknowledge receipt of a copy of this Agreement and
you agree to the provisions, BOTH ON THE FIRST AND THE SECOND
PAGE OF THIS AGREEMENT. You further agree that you are appointing

LENDER your ATTORNEY-IN-FACT to cancel the policies outlined- in the
Agrecement, :

15. The second page of the Security Agreement provides in pertinent part: . '
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8. POWER OF ATTORNEY - LIMIT OF LIABILITY: The Borrower
irrevocably appoints LENDER, or its successors or assigns, its Attorney-in-
Fact with full authority to cancel the insurance policies ...

13. SUCCESSORS and ASSIGN: All legal rights given to LENDER shall
benefit LENDER’s assign.

17 ASSIGNMENT: All of the LENDER’s rights under this Agreement shall
inure to its successors and assigns.
16. Upon mformat10n and behef JJPF, a premium serv1ee company, completed an asset
purchase of FINCO sometime after the execution of the Security Agreement |
| 17. Upon information and belief, either FINCO or JJPF assigned the Seeurity Agreement,

along with- all rights contained therein, for value to Branch Banking and Trust prior to May 31, .

- 2011,

(s

18. As a result, both FINCO and JJPF lacked the authority to act as Auto Nex’s power of
attorney and cancel the Policy. \ |

1’9. Despite the foregoing, Defendant JJPF issued a cancellation notice effective May 31,
2011, to Autos Nex Store LLC claiming that it cancelled the Policy for non-payment of premium
pursuant to the authority given to' it/ by the power of attorney in the Security Agreement,

20, Upon\information and belief, Defendant JJPF directed that Defendant CIADA, through
either one of its/CIADA Subsidiaries, contact Defendant ProCentury and cancel the policy for non-
payment of premium, Independent Dealers Insurance Management is listed as the managing dgent-
on the Security Agreement. |

- . - ( . . ! B N
-21. On July 29, 2011, Defendant CIADA requested that Defendant ProCentury cancel the

Policy effective May 31, 2011 for non-payment of premium.
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I N "
22. As a result, Defendant ProCentury claims that the Policy is cancelled and has denied
Plaintiff’s claims for payment.

'FOR.A FIRST CAUSE'OF ACTION'
Cancellation of Insurance Contracts by Premium Service Company

23. The cancellation of an insurant;e policy by a premium service company is governed by
S.C. Code § 38-39-90. | | |
| 24.. Pursuant to S.C. Code § 38-3 9-90, if a premium service agreement contains a power of
attoi'ney enabling the premium service company to cancel an insurance contract listed in the
agreement for 110npayﬁent of premium, the insurance contract may .not be canceled by the prcmiﬁm
service company unless the cancellation is "effectuated in accordance with the réquirements
contained therein. ’
25. The Defendants failed to cancel the Policy in accordance with S.C. Code § 38-39-90
.béscfd upon one or more of the following grounds: /
a. Defendants failed to follow the procedures as required in S.C. Code § 38-39-90;
b. Det/"endants were not the attornef—in—fact for Autos Nex Store LLC.
26. Plaintiff seeks a Declaratory Judgment that the cancellation of the Policy was not

~

accomplished in accordance with the required procedures in S.C’, Code § 38-39-90, Defendants
were ndt’the attorney-in-fact for Autos Nex Store LLC, Defendants lacked the legal ‘authori.ty to
cancel the Policy, the cancellation is invalid, the Policy was effective on June 17, 2011, and
therefore Plaintiff isventitled to payment from thel Policy for the Judgment and interest accruing on
the unpaid limit of liability from June 17, 2011 until payment is recei\;ed. |

WHEREFORE, the Plainﬁff prays fZ)r declaration that the cancellation of the Policy was

not accomplished in accordance with the required procedures in S.C. Code § 38-39-90, Defendants

lacked the legal authority to cancel the Policy, the cancellation is invalid, the Policy was in effect at .

H
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the time the Plaintiff’s causes of action accrued in the underlying action, the Plaintiff is entitled to

payment under the Policy, interest, and any other relief that the Court deems just and properi |

~

Respectfully submitted,

X\
Steven’

M. Krayse; $C Bar No, 3571
Timothy A. Néwacki, SC Bar No. 100967
KRAUSE MOORHEAD & DRAISEN, P. A,
207 East Calhoun Street

Anderson, South Carolina 29621

(864) 225-4000

Attorneys for the Plaintiff .

Ndvembér_ é ,2014 ' ‘
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STATE OF SOUTH CAROLINA ) ,
) INTHE.COURT OF COMMON PLEAS
COUNTY OF ANDERSON )

Daryhl Taylor, as the Personal Representative

of the Estate of Ruth T. Simpson, )
: - PROCENTURY INSURANCE
Plaintiff, COMPANY’S ANSWER AND
COUNTERCLAIM TO FIRST
Vs,

AMENDED COMPLAINT

Johnson & Johnson Preferred Financing,
ProCentury Insurance Company, FINCO
Premium Finance Co., Inc., and Carolina
Independent Automobile Dealers Association,
Dealers Risk and Insurance Services,
Independent Dealers Insurance Mar}agement,

4

'C.A.No.: 2014-CP-04-398

(Jury Trial Demanded)

Defendants, S

The defendant, ProCentu,ryl Insurance Company, answering the first amended complaint,
would respectfully allgge and show unto the cout as follows: o
FOR A FIRST DEFENSE

1. The defendant, ProCentury Insurance Company (hereinafter referred to as
“ProCentury”), alleges that the allegations of pafagraph 1 of the first amended cﬁmplaint state
legal conclusions to which no response is necessary from it. To the extent a respoﬁse is deemed
necessary; ProCentury admits that' the plaintiff’ s\ clair;xﬂis' a declaratory judgment acltion.
However, it denies that the plaintiff is entitled to the reiief sought therein,

2. ProCentury admits, upon information and belief, the truth of the allegations of
paragraph 2 of the first amended complaint. |

3. ProCeptury admits so much of the allegations of paragraph 3 of the first amended

complaint as allege that Johnson & Johnson Preferred Financing, Inc. is a South Carolina

corporation with its principal place of business in Charleston County. However, it lacks

. 34
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sufficient information to form a belief as to the truth of the remaining allegations of paragraph 3
of the first amended complaint and, therefore, denies same and demands strict proof thereof,

4, ProCentury admits the allegations of paragraph 4 of the first amended éomplaint.

S. It lacks sufficient information to form a belief as to the truth of the allegations of

paragraph 5 of the first amended (-:omplaint and, therefore, denies same and demands strict proof
thereof, | |

6. - It lacks sufficient information to form a belief as to the truth of the allegations of
paragraph 6 of the first amended complaint and, therefore, denies same and demands strict proof
thereof. g

7. - It admits, upon information and belief, the truth of s<; much of the allegations of
paragraph 7 of the first amended complaint as allege that Ms. Simpson was killed on June 17,
2011 in an automobile accident involving a vehicle owned by Autos Nex. However, it denies the
remaining allegations of paragraph 7 of the plaintiff’s first am;nded complaint and demands
strict proof thereof.

8. It admits so much of the allégations of paragfaph 8 of the first amended complgint :
as allegc: that the plaintiff made a demand for ;aymenbfol]owing this accident, However,» it
denies the remaining allegations of paragraph 9 of the first amended complaint and demands
strict proof thereo(f. |

9. It admits so 1\1)1uch of the allegations of paragraph 9 of the first amended complaint
as allege that it sent a denial letter to the plaintiff dated Octc?ber 19, 2011. However, it alle;cs

that the terms of that letter speak for themselves and to the extent the allegations of paragraph 9

are contrary thereto, they are denied and strict proof is demanded thereof,
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10. It admits so much of the allegations of paragraph 10 of the first amended
complaint as allege that an order was entered on September 17, 201? against Autos Nex Store, It
further allegee that the terms of that order speak for themselves. To the extent‘ that the
allegations of paragraph 10 of the first amcnded complaint are contrary thereto, they are denied -
and strict proof is demanded thereof Additionally, ProCentury lacks sufficient mformatlon to
form a belief as to the truth of the remaining allegations of paragraph 10 of the ﬁrst amended
cohplaint and, therefore, denies same and demands strict proof thereof.

11. It lacks sufficient information to form a belief as to the truth of the allegations of
paragraph 11 of the first amended complaint as written and, therefore, denies same and demands
strict proof thereof. ‘ | :

| 12. 1t admits 0 much of the allegations of paragraph 12 of the first amended
complaint as allege that it ‘has» consistently denied the plaintiff’s claim on the basis that the policy
had been appropriately and properly cancelled for non-payment of premium.

13.  ProCentury admits so much of the allegations of paragraph 13 of the first
amended complaint as allege that Autos Nex entered into a premium finance security agreement
with FINCO on August 10, 2010. However, it lacks sufficient information to form a beii_ef as to
the truth of the remaining allegations of paragraph 13 of the first amended complaint and,
therefore, denies same and demands strict proof thereof. . o

14, Ipsofar as the allegations of paragraph 14 of the first amended eemplaiﬁt state
terms contained in the premium finance security agreement, ProCentury alleges that the terms
and conditions of that agreement speak for themselves. Insofar as the allegations of paragraph

14 of the first amended complaint are contrary thereto, they are denied and strict proof is

demanded thereof.
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15. Insof;r as the allegations of paragraph 15 of the first amended complaint state
terms contained in the premium finance security agreement, ProCentury alleges that the terms
and conditions of that agreement speak for themselves. Insofér as the allegations of paragraph
15 of the first amended complaint are contrary thereto, they are denied and strict ﬁroof is
demanded thereof.

16.  ProCentury lacks sufficient information to form a belief as to the truth of the
allegations of paragraph 16 6f the first ;rhénded complaint and, therefore, denies sarﬁe and
demands strict proof thereof. \

17 ProCentury lacks sufficient lnformatlon to form a belief as to the truth of the
' allegauon\s of paragraph 17 of the first amended complamt and, therefore, denies same and
demands strict proof thereof,

1 8. ProCentury denies the allegations of paragraph 18 of the first amended complaint
and demands strict proof ihereof |

19, It admits so much of the allegations of paragraph 19 of tk/le first amended
complamt as allege’ that it received a cancellation notice effectlve May 31, 2011 noting that the
/policy had been cancelled for non-payment of premiufn. It also admits that it timely and
properly cancelled the pdlicy in accord with the directions provided to it. It lagks sufficient
- information to form a pelief as to the truth éf the remairiing allegations of paragraph 19 of the
| first amenaed compléint and demands strict proof thereof,

N 20. It admits so chh of the allggations of paragraph 20 of the first amended

complaint as allege that it was directed to cancel the policy for non-payment of premihm.

However, it lacks sufficient information to form a belief as to the truth of the remaining

/

L
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allegations of paragraph 20 of the first amended complaint and, therefore, denies same and
demands strict proof thereof.

21, It'admits so much of the allegations of paragraph 21 of the first amended
complaint as allege that on or about July 29, 2011, it received a fiirective that the policy be
cancelled effective May 31, 2011 for non-payment of premium. It lacks sufficient information to
form a belief as to the truth of the rémaining allegations of patragraph 21 of the first amended
complaint and, thérefore, denies same and démands strict proof thereof,

22. It admits so much of the- allegations of paragraph 22 of the first amended
complaint as allege that the policy was properly cancelled and that its denial of the plaintiff’s
claim was appropriate. It denies the remaining allegations of‘paragraph 22 of the first amended
complaint and demands strict proof thereof. 7

23. It alleges that the allegations of paragraph 23 of the first amended complaint state
~ legal conclusions to Which no response is necessary from it. To the extent a response is deemed
necessary and to the extent those allegations somehow allege tﬁat the canceliation at issue was
somehow improper or wrongful, they are denied and striét ‘i)roéf is deniandea thereof.

24, It alleges ;hat the allegations of paragraph 2%1 of the ﬁrst amended complaint state ~
" legal conclusions to which no response is necessary from it, To fhe extent a response is deemed
necessary and to the extent those allegations somehow allege thét the cancellation at issue was
somehow improper or wrongful, they are denied and strict proof is demanded thereof. ‘

25, It denies the allegations of paragréph 25 of the first amended complaint and -
aemands strict proof thereof.’

26. It denies so much of the allegations of paragraph 26 of the first amended

complaint as allege that the plaintiff is entitled to the declaratory relief set forth therein and
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’ demands strict proof thereof. It denies the remaining allegations of paragraph 26 of the first
amended complaiﬁt and demands strict proof thereof,
27. ProCentufy ldenies each and every allegation of the first amended complaint not
" hereinabove specifically admitted, explained . or modified.
FOR A SECOND DEFENSE
28.  ProCentury incorporates herein the allegations of its first defense not inconsistent
herewith. _
29. It alleges that the plaintiff’s first amended complaint fails to state facts sufficient
to constitute a cause of action upon which relief can be granted aé against it and is, accordingly,
barred as to it.

FOR A THIRD DEFENSE

30.  ProCentury incorporates hérein the allegations of its first defense not inconsistent
herewith. | |
31. It alleges that the policy at issue was properly cancelled in accord w1th the
appliéable statutory provisions of South Q\arolina Code § 38-39-90. Such cancellation is thus

« pled as a complete defense and bar to the plaintiff"s claims,

FOR A FOURTH DEFENSE

32.  ProCentury incorporates herein the allegations of its first defense not inconsistent
herewith. ;
- 33. It alleges that the policy at issue, having been properly cancelled, provides no

coverage for any of the claims being made by the plaintiff. As such, the plaintiff’s first amended

complaint should be dismissed as against it, A
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FOR A FIFTH DEFENSE

34.  ProCentury incorporates herein the allegations of its first defense not inconsistent
hérewith.

35. It alleges that insofar é.s the plaintiff’s. first amended complaint seeks pre-
judgment interest, such pre-judgment interest is not allowable in actions such as this one.” As
such, the plaintiff’s claims for pre-judgment interest are barred and should be stricken from the

. R ' )

first amended complaint. ; N

FOR A SIXTH DEFENSE

36.  ProCentury incorporates herein the allegations of its first defense not inconsistent
herewith,
37. It alleges that the plaintiff has failed to comply with all conditions precedent to
o

the making of this claim., As sucﬁ, his claim should be dismissed, -

FOR A SEVENTH DEFENSE

'

38. ProCentury incorporates herein the allegations of its first defense not inconsisténf
| herewith. |

39. \It alleges that even if the poligy was in effe;:t at the time of the accident, which is
- expressly denied and admitted4 §ole1y for the purpose of this defense and no other, coverage is or
may be excluded under the terms of the policy at ‘issue.> Such exclusions are thus pled as

complete defenses and bars to the plaintiff’s claims.

FOR AN EIGHTH DEFENSE

40.  ProCentury incorporates herein the allegations of its first defense not inconsistent

herewith.
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41. It alleges that even if the policy was in effect at the time of the accident, which is
expressly denied and admitted solely for the purpose of this defense and no other, all of the
plaintiff’s claims against Autos Nex Stores have bcén resolved, released and ordered dismissed
and an accord and satisfaction has been reached. | Such resolution, release, accord and
satisfaction, order and dismissal are thus pled as complete defenses and bars to the pléintiff’ s
claims.

FOR A NINTH DEFENSE AND BY WAY OF COUNTERCLAIM

42.  ProCentury incorporates herein the allegations of its first defense not inconsistent

herewith,

43, It alleges that it issued a policy of insurance to Autos Nex Store bearing policy

number PIC 112590 with. initial effective dates of coverage from August 10, 2010 through
August 10, 2011, The premium for the bolicy was $2,185.00.

44,  ProCentury is informed and believes that il/l order to make the necessary premium
payments, Autos Nex entered into a premiux'n finance sécurity agréement with FINCO. That
agreement was entered into on August 10, 2010, Under the terms of that agreement, Autos Nex
irrevocably appéinted FINCO or its successors or ;ssigns as its attorney in fact with full
authority to cancel the insurance policy or any renewal thereof. Under the terms of the
agreement, FINCO had the right to cancel the policy if Autos Nex Store did not pay any
Linstallment according to the terms of the agreement. A copy of this premium finance security
agreement is attached hereto as Exhibit 1 to this answer and counterclaim and its terms ‘and
conditions are incorporated herein by reference. |

45. Following the issuance of the policy, Autos Nex failed to make certain .of the

necessary payments called for under the terms of the premium finance security agreement.

41



When that occurred, FINCO, or its successor, properly provided the necessary notices to
representqtives of Autos Nex.

46,  Included in the notice provided was an intent bto cancel whiéh was forwarded to
Autos Nex by regular mail on May 16, 2011, \

47.  Having received no response or payments, FINCO or its successor issued a
 cancellation notice which it sent by regular mail to Autos Nex on May 26, 2011. Coples of that
cancellation notice were also sent to both Dealer’s Risk and Insurance Servxces, Autos Nex’s
» aéent, and Independent Dealer’s Insurance Management, the involved bro‘icer. Upon forwarding

that notice, FINCO cancelled the policy in accord with the terms of the Premium Finance
Secﬁrity Agreement. The caﬁcellation was effective as of May 31, 2011.

48. Followmg its cancellatlon of the pohcy, 'FINCO notified ProCentury that the
pollcy had been cancelled effective May 31, 2011. Immediately ‘upon receipt of this notlﬁcatlon
ProCentury endorsed the policy showing that 1t had been cancelled effective May 31, 201 l. In
connection with doing so, it issued a check for the unearned bremium in the amount of $382.00
which it is informed and believes was returned to and acéepted by Autos Nex. |

49. - ProCentury is informed and believes that all of the~appropriate notices were
provided to Autos Nex Store in accord with South Carolina Code § 38-39-90. Under the terms
of that section, aséuming the requirements contained therein are met, and ProCentui'y is informed
and believes this vto be the case, upoﬁ receipt of a directive to cancel the policy, the insurancev

" contract must be cancelled effective as of the date of cancellation on the notice of cancellation
issued by the premium service company. In connection with the cancellation of the policy,
: /

ProCentury fully complied with this statute.

C

42



50. s As such, it is informed and believes that it is entitled.to a declaration of this court
that (1) the cancellation of the policy was proper and mandated by South Carolina Co& § 38-39-
90, (2) that the cancellation was effective as of .May 31, 2011, and (3) that the policy was‘
cancelled as of that date. It is also informed and believeé that it is thus entitled to dgclarations
. that (4) fhe plaintiff has no right to recover any benefits under the terms of the policy at issue and
(5) the plaintiff’s claims againsf it should be dismissed.

WHEREFORE, having fuin answered the first amended complaint, ProCentury prays
Athat it be dismissed as against it, that it-be afforded the declaratory relief sought in its
countérclaimi as set forth hereinabove, for the césts of this action and for any such other and

further relief as this court shall deem just and proper.

I’Bimp E, Reeves (s C. Bar No. 4672)
/ Gallivan, White & Boyd, P.A.,

Post Office Box 10589, F.S.

Greenville, South Carolina 29603

(864) 271-9580

Attorneys for Defendant, ProCentury Insurance
Company

Greenville, South Carolina
- January 14, 2015

The defendant, ProCentury Insurance Company, demands a trial by jury.

PluMp E. Reeved(S ‘G/ Bar No 4672)

10
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Exhibit 1
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STATE OF SOUTH CAROLINA
COUNTY OF ANDERSON

Daryhl Taylor, as the Personal Representative
of the Estate of Ruth T. Simpson, '

Plaintiff,
VS.

Johnson & Johnson Preferred Financing,

. ProCentury Insurance Company, FINCO
Premium Finance Co., Inc., and Carolina
Independent Automobile Dealers Association,
Dealers Risk and Insurance Services,
Independent Dealers Insurance Management,

!

Defendants,

S N N

Vvvvvvvvvvﬂvvvvv

IN THE COURT OF COMMON PLEAS'

CERTIFICATE OF SERVICE

* C.A. No.: 2014-CP-04-398

The undersigned, Phillip E. Reeves, of the firm Gallivan, White & Boyd, P.A., attorneys

¢
for the defendant, ProCentury Insurance Company, certifies that on the 14™ day of January,

2015, he served its answer and counterclaim to plaintiff’s first amended complaint,

interrogatories to plaintiff and requests for production to plaintiff by depositing in the U, 8. Mail,

with due and proper postage affixed thereto, copies of the same addressed to:

Mr. Steven M. Krause
Mr, Timothy A. Nowacki
Krause, Moorhead & Drasien, P.A.
207 E. Calhoun Street
Anderson, SC 29621

M. Stephen L. Brown

Ms. Catherine H, Chase
' Young Clement Rivers, LLP
. Post Office Box 993
Charleston, SC 29402-9993
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Pijllip E. Reevas:(SXC. Bar No. 4672) -
Gallivan, White & Boyd, P.A.

Post Office Box 10589

Greenville, South Carolina 29603

(864) 271-9580

Attorneys for Defendant, ProCentury Insurance
Company
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MOTION FEE PAID

STATE OF SOUTH CAROLINA )
: )  IN THE COURT OF COMMON PLEAS
COUNTY OF ANDERSON ) ~ _
Daryh! Taylor, as the Personal Representative )
of the Estate of Ruth T. Simpson, )
)
Plaintiff, ) PROCENTURY INSURANCE
)  COMPANY’S NOTICE OF MOTION
Vs, ) AND MOTION FOR SUMMARY
: ) JUDGMENT
_Johnson & Johnson Preferred Financing, ) :
ProCentury Insurance Company, FINCO ) C.A. No.: 2014-CP-04-398
Premium Finance Co., Inc., and Carolina ) ‘
Independent Automobile Dealers Association, )
Dealers Risk and Insurance Services, )
Independent Dealers Insurance Management, )
)
Defendants. )

YOU WILL PLEASE TAKE NOTICE that the defendant, ProCentury Insurance
Cornpany, by and through its undersigned attorneys, will move before the re’sident or presiding
Judge on the 10™ day after service hereof or as soon thereafter as counsel may be heard, at such
time and place as the court may determine for an order pursuant to Rule 56 of the South Carolina |
‘Rules of Civil Procedure grantmg it summary judgment as to the issue of whether the insurance

policy at issue in this action was properly cancelled. This motion is based upon the followmg

grounds:
1. There is no genuine issue as to any material fact in this case; and
2. The only conclusion which can be drawn is that each of the statutory provisions of

Section 38 39- 90 of the South Carolina Code were complied with in cancelling the insurance

policy at issue. As such, the policy“was properly cancelled and ProCentury is entitled to
A\ : . B

summary judgment in its favor as a matter of law,

~ATRUE COPY

AUG 12 205




This motion is made pursuant to Rule 56 of the South Carolina Rules of Civil Procedure
and is based upon the pleadings filed in this case, discovery completed in this case, deposition'
transcripts, affidavits filed or to be filed, the fcrms and conditions of the pblicy of insurance at
issue, @ Memorandum in Support of Summary Judgment to be filed, and the “common and.

statutory law of the State of South Carolina. -

Nxcholas A. Farr (S.C. Bar No 78769)
Gallivan, White & Boyd, P.A.
' Post Office Box 10589
- ' Greenville, South Carolina 29603 .

(864) 271-9580

Greenville, South Carolina ‘

o : A\ttomeys for Defendant,
August 10, 2015 : ' ProCentury Ins/urance Company
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'MOTION FEE PAID

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF ANDERSON )

Daryhl Taylor, as the Pérsbna.l Representative

of the Estate of Ruth T. Simpson, Civil ActionNo.: 2014-CP-04-0398

Plaintiff,
Vs, ! PLAINTIFF’S COUNTER-MOTION FOR
SUMMARY JUDGMENT
Johnson & Johnson Preferred Financing, S
ProCentury Insurance Company, FINCO A TDILIE ¢ |
Premium Finance Co., Inc., and Carolina b} A IRUE COPY .
Independent Automobile Dealers Association, , ;
Dealers Risk and Insurance Services, ¥ S 23
Independent Dealers Insurance Management, ‘§: / ' SEP 200

biulad¥ Fo
! . CLERK OF CGURT
TO: DEFENDANT PROCENTURY INSURANCE CO. AND ITS ATTORNEY PHILLIP
E. REEVES, ESQ,; DEFENDANT JOHNSON AND JOHNSON PREFERRED
FINANCING AND ITS ATTORNEYS, STEPHEN L. BROWN, ESQ AND CATHERINE
H: .CHASE, ESQ.; DEFENDANT FINCO PREMIUM FINANCE CO. AND ITS
ATTORNEY THOMAS L. STEPHENSON, ESQ., DEFENDANTS CAROLINA
INDEPENDENT AUTOMOBILE DEALERS ASSOCIATION, DEALERS RISK AND
INSURANCE SERVICES, AND - INDEPENDENT DEALERS INSURANCE
MANAGEMENT AND THEIR ATTORNEY, WILLIAM E. BOOTH III, ESQ.

’ .Defendants. .

YOU WILL PLEASE TAKE NOTICE that ten (10) days after t1\1c service hereof, or as
soon, thereafter as counsel méy be heard, the Plaintiff, Daryhl Taylor, as the Personal
Representative of the Estate of Ruth T. Simpson, will move before this Honorable Court for an ,
order pursuant to Rule 56 of the South Caroli}na Rules of Civil Procedure granting him summary |
jﬁdgrnent as to the issue of whether the insurance policy at issuc in this action was properly
cancelled. This motion is based ﬁpon the following grounds: )
1. Thereis n<; genuine issue as to any material fact in this case; and

2. The only conclusion which can be drawn is that the Defendants failed to satisfy each of

the statutory requirements of Section 38-39-90 of the South Carolina Code governing

Counter-Motlon for Summary )udgemeni: 2014-CP-04-398 1
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the cancellation of insurance policies financed by premium service companies. As a

result, the policy was improperly cancelled and Plaintiff is entitled ‘to summary

judgment in its favor as a matter of law..

- This is motion is further based on the Rules of Civil Procedure, the pleadings, the laws of

" the State of South Carolina, a memorandum law to be submitted, exhibits, and upon such other and

further grounds as may be properly presented to the court.

September 22,2015

N

Counter-Motion for Summary Judgement.: 2014-CP-04-398

Timothy A.

Respectfully submitted,

'KRAUSEE MOORHEAD & DRAISEN, P.A.

ev ‘
Nowdcki, SC Bar No. 100967
207 East Calhoun Street
Anderson, South Carolina 29621
Tel  864.225.4000
Fax - 864.964.0788
skrause@kmdlawyers.com

tnowacki@kmdlawyers.com

bk, .[(zﬁ:ﬁfs’q §CBarNo. 3571

~ Attorneys for the Plaintiff
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STATE OF SOUTH CAROLINA
! COURT OF COMMON PLEAS
COUNTY OF ANDERSON

Darhyl Taylor, as PR of the Estate
Of Ruth T. Simpson,

Case No. 14-CP-04-0398

t

V.

Johnson & Johnson Preferred Finan-

cing, et. al.,
P

)
)
)
)
)
)
)
)
)
)
)
)

" Defendants.

\ TRANSCRIPT OF HEARING

» ‘The within Hearing in the above-captioned matter was held on February
18™ 2016, before The Honorable J. Cordell Maddox in the Court of Commori Pleas
for the Tenth Judicial Circuit; attended by counsel as follows:

APPEARANCES:

Timothy A. Nowacki, Esq.

Steven M. Krause, Esq.

207 East Calhoun Street

Anderson, South Carolina 29621
Appearing for Plaintiff

. Phillip E. Reeves, Esq
Appearing for ProCentury Insurance

Stephen L. Brown, Esq. :
Appearing for Johnson & Johnson

Thomas L. Stephenson, Esq.
Appearing for FINCO

~ William E. Booth, 11, Esq
Independent Automobile Dealers Association

C \

TRANSCRIBED FOR VIVIAN CROSS, COURT REPORTER

Deborah A. Garrison
Czrcuzt Court Reporter — 13th Judicial Circuit
P O Box 27145
Greenville, South Carolina 29616
dgarrison@sceonrts.org
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-Ruth Simpson?

Darhyl Taylor v. Johnson & Johnson et. al.
Case No. 14-CP-04-0398
Hearing of February 18, 2016
Before The Honorable J. Cordell Maddox

THE COURT: This is Darhyl Taylor

as'Personal*Representat%ye of ‘the Estate of

v
N\

MR. REEVES: ~Yes, sir.

THE COURT: Versus Johﬁson,&
Johnson Preferred Financing, et. al.?

MR. '‘REEVES: . Good morning. Your
Honor, I am Phil Reeves. I'm here for
ProCentury Insurance Company.

There are a series of Motions before
you.” I think that one of those has been
resolved by Mr. Brown's Motion to amend. I
think that’s off, it’s‘been resolved.

"‘MR. BROWN&_ That’s correct, Your
Honor. It was a Motion to withdraw and amend
certain answers and requests to admit.
Counsel and I have consulted and he is in
agreement with it.

THE COURT: Thank you.

MR. REEVES: So what you are left
with are three Motions for summary judgment.
Mine was first filed, so I get the honor of
speaking firsﬁ;‘ |

This is 5 premium services financing

case. I'm assuming that you’ve run into some

/
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Darhyl Taylor V. ]ohnson & ]ohnson et.al
Case No. 14-CP-04-0398
Hearing of February 18, 2016
Before The Honorable |. Cordell Maddox

" of those before.

\, THE COURT: I have.

MR. REEVES: Let me give you a
little bit of factual overview. The insured
in the'case is a company called AutoNext
(phonetic) . AutoNext was a sméll repair
shop/dealership here in Anderson. It needed
some insurance -- it is now out of businéss,
by the way.

It needed some insuranceL so it went
through the Independent Automobile Déalers
Association, which is one of the defendants.
That’s one of the compéhiesnthat Mr. Booth
represénts. Apparently they offered
insurance to these folks. as an associatién
under the terms of some creative finqnéing
arrangements. . o .

So what happened“was'that they went
to a cbmpany‘called FINCO, represented by Mr.
Stephenson, and they siéned a bremium
servicing finance agreement, a standard
agreemenﬁ whereupon FINCO loaned them the
money to buy ‘the'policy; and the policy was
purchaéed from ProCentury; which is who I

represent.
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Darhyl Taylor v. Johnson & Johnson et. al.
. Case No. 14-CP-04-0398
Hearing of February 18, 2016
Before The Honorable }. Cordell Maddox

Under the terms of the agreement,

they were to pay the money back. For a

- period of time, they did. H But there came a
time when they quit paying the money back. for

‘their premium.-

As the Court. knows, premium service
companies are fairly heavily régulatedvby :
statute. The statute is South Carolina Code

Section 38-39-9, and its got some pretty

specific requirements about what you can put

in a premium service agreement and what you

have to do when they quit making the

,

payments.

The premium servicing agreement is

,beforevyou, it’s in the record. It basically

o

has language that says.fhat the. borrower,

" AutoNext gives irrevocable power of attorney

to the lender, which was FINCO at that point,
D
made by giving them the requisite notices
under the statute.
.That’s what happened'ﬁere. All of"
this occurred in April and May of 2011.

There were two notices that were sent, as the

statute required. The first notice was sent

to cancel the policy if the payments were not-

E
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Darhy] Taylor v. ]ohnson & ]ohnson el; al
Case No. 14-CP-04-0398
Hearing of February 18, 2016
Before The Honorable J. Cordell Maddox

in April of 2011 saying, ‘You’re not making
your payments, you’ve got to:make regular
payments. It’s due. If you don’t do it,

we'’re sending you notice of our intent to

cancel the policy.’ That notice had to be

sent within -- they had to be given ten days
notice. That happen;d. The payment wasn’t
[made.

So the second notice was sent, a
notice of cancellation that says “..your
policy is canceled effective May 31°%, 2011.”

| No response from AutoNext to either
of-those notices. They didn't make/any
payments, they didn’t make‘any calls, there
was nothing in the record to indicate that
they took any acfion once they got these
notices.

So the notices -- the last notice
was the notice of cancellation. Under the
statute the lender has the right to cancel
the bolicy jus% as the insured would have the
right to cancel the policy. It did that, it
did that>effective>May the 31°%, 2011.

Spring forward a little bit.

Basically as an administerial act a couple of
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Darhyl Taylor v.Johnson & Johnson et, al.
Case No. 14-CP-04-0398
Hearing of February 18,2016
Before The Honorable J. Cordell Maddox

months later, they sent -- the dealers
actually sent a notice to‘PrbCentury saying
“This policy was canceled under the terms of
the premium finance servicing agreement
effective May 31°%, 2011. Mark your records
acqordingly.h ProCentury did that.
ProCentury filed an endorsement to
the policy saying ‘this policy was canceled.
effective May 31°, 2011.’ It also in that
endorsement said that there would bé a return
of premium of $382 -- I think was the amount

« . L J
of the unearned premium that was returned.

7

of 2011.

That all happened in July and August

Hefe’s the catch. Earlier in July
of 2011, there was an automobile accident.
The automcbile accident involved a car owned
by AutoNext and being operated by one of its
employees, a laay name Ruth Simpson.

Ms. Simpson, who Mr. Nowacki
répreéents, was killed in the accident.

After she Qas killed, she made some
claims against several folks. She made some
claims against, i think Progressive, who ~

insured the driver of the vehicle. That was
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Darhyl Taylor v. Johnson & Johnson et. al.
~ Case No. 14-CP-04-0398
Hearing of February 18, 2016
Before The Honorable |. Cordell Maddox

paid. I think that she a hundred thousand
dollars ($100,000) payment on that. They can

confirm that, I'm not real sure about that.

She made a claim against ProCentury,

“or her estate did.  We told them that)there

was no coverage under the policy, that the
policy had been canceled May 31°%, 2011. She
filed suit. They had a bench trial. Judge
McIntosh, I believe, was the bench trial

judge and he awarded her estate five hundred

.thousand dollars ($500,000), split four

Hundred for the wrongful death and a hundred

.for the sgrvival. I think that's correct.

i

So they then filed this suit
initially against ProCentury and then later
on they added Independent Dealers ana Johnson
& Johnson. ' Johnson & Qohnson is here bedauée
at some point in this transaction Johnson &
Johnson bought FINCO. Okay? .So I will let
Mr. Brown tell you how that happened, but
that’s why Johnson'é& Johnson is here.

So they allege in their Complaint
that the statute was not properly complied
with and that the policy should congzﬁge to

be in effect. Everybody answered, said ‘we
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Darhyl Taylor v. Johnson & Johnson et. al.
Case No. 14-CP-04-0398
Hearing of February 18, 2016
Before The Honorable J. Cordell Maddox

disagree, we think everything was done
correctly.’ LThe policy was canceled, it was
not in effect. We counterclaimed for a
declaration that the policy was properly
canceled.

So thoée are the\iséues befofe'you.

As I understand it, the piaintiffs
mgke a couple of arguments. I am not sure
about the first one, they may have abandoned
it. I am not sure. |

But one of the argumeﬁts that they
made is that FINCO did some finanbihg with
BB&T, assigned some of its accounts to BB&T
in connection with that; that this was one of
the accounts that was assigned and that
therefore FINCO didn’t have the right to

cancel the policy. Well, the premium

financing servicing agreement says the lender

or its assignees can cancel the policy, so we

really don’t think much of that argument.
- The second argument that they make

has to do with the return of the premium. I

think thag is where you will hear most of the

talk today.

Again, here’s what happened. The
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Darhyl Taylor v. Johnson & Johnson et. al.
Case No. 14-CP-04-0398
Hearing of February 18, 2016
Before The Honorable J. Cordell Maddox

policy was canceled. It was canceled as May
31t by the lender, which the lender has the
right to do.

The statute clearly provides and

anticipates that after the policy is canceled-

-- and it actually says “after the policy is
canceled” in the statute, then the premium

has to be returned. Well, ProCentury of

. course knew nothing about the cancelation

until. they given this notice in July by the
Dealers. Immediately, the day that they got
the notice. the policy had been canceled, they
filed an endorsement‘saying that this poliéy.
was canceled; in fact, on May 31°, 2011, and
the return of the premium will be due, three
hundred eighty-two buck ($382) within ---

THE COURT: This happened between
May 31°° and the return of the premium?

s
{

MR. REEVES: Yes. Between -- about

. three weeks later, in mid-August of 2011, the

premium was returned.

So the issue simply put is, is the
-cancelation effective as of May 31°° or is
there coverage for this accident that

occurred in July when the premium was
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returned later?
_” There is a case that you will hear
. Hi .
about, that both sides will hand up, called

the -Bowman caee. The Bowman case deals with

~a workers compensation policy In that case

-- in that pollcy the Court says clearly that
the return of the premlum is a condltlon
precedent to being able to cancel the pollcy

because the statute says that you'’ve got to

return the premlum We don’t dlsagree w1th ’

that. Whet happened in that case is that the
premium was never returned. Because it was
never returned the Court said that the policy
canft have“been considered canceled; because

pert of it'Was that you had to return the

‘premium. We agree w1th that. The

dlstlngulshlng factor here is that the
premium was returned.- As soon as ProCentury

got notice, it made arrangements to have the

premium returned.

Here’s the issue, as I see it. The

A

issue as I see it is, does Bowman somehow
change the date of the effective date of the
cancelation? We don't think it doee. We

think that Bowman stands for the proposition

10
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that you’ve got to do all three steps:

you’ve got to file the notice of intent,

you’'ve got to file the notice of cancelation,

and you’ve got to return the premium. You do
those’in order.

The sFatute specificaily sayé, if
you ready the éectioh talking about returned
premium,.it éays “if the insurance is

canceled then the premium shall be returned.”

" So that, by definition, m€ans that you can’t

return the premium before the policy is
canceled. Okay? In fact, it mouldn’t make
sense to be able to return the premium before
the policy is canceled. |

N : .
So we believe that we did everything

" right: the notice was sent, we don’t think

thét there is any factual dispute about that;
the pOlicy was canceled, we don’t think tQat
there was any factual dispute about that; the
premium was returned, we aon’t think that
theré was any factual dispute about’that.

The legal issue, to the extent that
there is a legal isque is, does the fact that
it was returned after this accident somehow

operate to change the date of the

== 11
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cancelation? We don’t think it does. We
don’t think the statute calls for that. We

don’t think Bowman says that. In fact we

_ think Bowman is distinguishable because the

premium was never returned. -We agree that
if we had not returned the premium, we
wouldn’t be here, but we did as soon as we
got notice that we peeded to do it.

- So our position, fairly simplyﬁ is
that everything was done correctly in ’
accordance with the statute, that the policy .
w