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STATEMENT OF THE CASE

- Although the underlying facts of this case are fairly straightforward; it has a
Compiicated procedural history. Appellant John McDaniel (?‘Clai\mant”) was injured in
a work-related accidenf on November 21, 2011, when a forklift injured his left foot. ‘.(R.
: p 293, lines 6-18) (R. p. 317, lines 21-24) (R p. 587). At the time of his injury, Claimant

was empldyed by Respondent Career Employment Professional d/b/a S‘lnellir‘ig Staffing
(“Snelliﬁg Staffing”).

On May 18, 2012, Claimant filed a Form 50 seeking additional medical carey,
Ter‘riporéry Total Disability (“TTi)”)"beneﬁts from the date of injury and continuing, as
well .as Permanent Partia‘i Disability benefits. Claimant sought an average weekly wé‘ge‘
}(f‘AWW;’) ca'lcuiati‘o.’n' based on the increased salary he was making at the tiﬁ1¢ of his
injury. (R. p. 66)." Snelling Staffing and its insurer, United ‘Wisconsih’j Ins’urancé
Com‘panyv;(-Rgzspond@n.ts hefein) filed a.FOI.‘m 51 denyiﬁg thé nature and extent of injury .

: aﬁd- a’nyv ‘résulﬁng disabiliéy, a_$ well as Claimant’s éalculationi‘ of the AWW and
entitleme:nt to fcmporafy be'n"eﬁts; (R. ‘p. 67). On September 17, 20A12,Respond’ents filed
| a Form 21 reql.lebst for hearing, seeking credit for overpayment of TTD. (R. pp. 68-73).
| Claimant submitted his Form 58, Preb-Hearing Brief, and APA pages I'L-l 19, under
bcover of letter dated Octéber 31., 2012, (R. pp. 21_6, 566-685), and supplementél APAs;
pages 120-122, on NoVen.qlﬁ)er‘ 15, 2012. (R. pp. 686-688). Responderits submitted é Pre-
Hearing Brief and APAs. (R. pp. 930-951). | |

The parties wgré heard by Hearing C:ommissioner Melody James on N»dv_ember

28, 2012. Cémmissioner James 'Stafed on-the record, without objection, that the parties

agreed that Claimant had reached MMI. (R. p. 271, lines 13-14), Claimant submitted



wages yof three other empioyees who workéd the same job at Alside Revere that.CIaimant
was working when he was injured — Wayﬁe Atkins, Alvin Clark and Jaroa-Lampkin. (R.
p. “274, lines 5-10). Claimant’s counsel asserted that Jer(;d Lampkin’s AWW was
» $‘61.8;A50. (R.";';.‘ 274, lines 9-10).
| Commissioner James issued a Decision and Order on January 4, 2013. (Hearing
Comfniss_ioner Decision, filed Jan. 4, 2013, R. -pp. 1-14“ (“Jan. Commissioner
Decision”v)).1 Commissioner James noted that Claimant “agrees that the 't.reating
physician says he is at maximum medical 'improverr~1_ent.” (R. p 3).  She determined
Claimant’s vAWW to be $537.91, with a correéponding cqmpensation. rate of; $358.62.
“The Cléimanf’s twenty weeks of work is insufficient ’toA ‘base his average weekly wage,
espe-ci'ally in light of his assignment and wages changing. Hov,\;gver, there is no guaran(tee
he would have continued:'\_x‘/ifh the assignment at Alside ‘Reverg.” R.'p. 11).
Covmmiss‘io_ner James concluded ‘Fhat “la] fair 4nd just method. to calc{llate the \;vages of
‘ .:'th‘é Qléiﬁiaﬁt is t(“>; j[ake'. an av‘eAfe.lge. of t};e.w;ge‘s along-‘ Wiﬁi fhe three other er"'nploye‘e:.v '
ages pfovidéd; " The Claimiant - $492.84; Atkins - $506.88; Lampkin - $618.50; and
Clark - $533.4'1..” (R.p. 11). She found that Claimant reached MMI on August 13, 2012 |
and awarded-‘ him a 34% disability to the left leg pursuant to Section 42-9-30. She
awardeid'Re.spoAndents, a credit-for T‘TD‘beneﬁts paid aﬁcr Claimant reachej_'d MMI, aqd
held that Claimant was entitiéd to fufure medical care as indicated by Dr. d@lson. (R p.
12). | | | |
‘Claimant filed a timely Form 30 Request for Cbrﬁmission Review. (Form 30,

dated Jan. 14, '201_3', R. pp. 75-77) (“Cl. Form 30”). . He raised six spe‘ciﬁ'c issues that

: Commissioher‘ James requested. that Claimant’s counsel draft a proposed decision based on her
findings. (Request for Proposed Order, dated Dec. 3, 2012, R. p. 61).

2



centered on the calculation of the AWW, the 34% disability rating, the credit awaided to
.Res;‘)ondents for TTD paid after the date of MMI, and whether Respondents should be
subject to fines and penalties for alleged late peiyment of TTD. (R. pp. 75-77).2
On March 8, 2013, Claimant’s counsel iﬁled a motion to ha\ie the pay‘record's of
Jerod Lampkin as a direct employee of Alside Revere admitted. (Motion Pufsuant to
Regulation 67-707 to Admit Additional and Newly Iiiscovered Evidence, dated Mar. 8§,
2013, R. pp. 79-84 (“Motion to Admit”)). |
| Subsequenti}i, Claimant filed, through his coiinsel, an appella}e Brief with the Full
' Commi_ssion, which reduced to three the issues raised on appeal: 1) the calculation of his
AWW:; 2) Claimant’s disability award; and 3) the credit awarded thespond'ents. (Brief
-on Behalf of Claimant/Appellarit, dated March 26, 2013, R. pp. 218-226).
On March 29, 2013, Claimant notified the Coininission that he was relieving his
counsel. (Orcier Relieving Counsel, dated March 29, 2013, R. p. 15). |
‘ Subseque‘ntly‘, Full Commission review was. _sc'heduled: for April 16, 2013.-
(Notice of Appellate Hearing, dated Marc‘h 29, 2013? R. p. 929). Respondents filed their
Brief to the Full Commigsion on April 10, 2013, respo.nding to the three issues raised by
Claimant-in his opening Brief. (Responderits} Brief to the Full Cominission, dated Apiil
10, 2013, R. pp. 228-237).
On April 15, 2013, the Commission granted Claimant’s Motion to Admit, and
noted that the matter was “set for Appellate Hearing on all issues.” (Judicial Coilference

Decision and Order, dated April 15, 2013, R. p. 16). Claimant, now prqceeding pro se,

? Respondents note that this last issue was not raised in Claimant’s Form 50, (R. p. 66), his Form
58 Pre-Hearing Brief, (R. p. 216), or at the hearing before Commissioner James. (R. pp. 256-
321). Although Claimant attempted to raise an issue regarding the timeliness of the medical care
he had been provided, Commissioner James reminded him that the hearing was to determine
permanency, not his medical care. (R. p. 294, line 13 ~p. 300, line 11).

3



contacted the Commission directly and asked that the matter .be remanded to
Commissioner James for consideration of the new evidence.’

On May 6, 2013,AClaimant filed a motion to admit additional evidence, seeking to
add pages 126-209 to his APA submissions. (Claimant’s Motion for additional Evidence
to Complete the Record apd Notice of Additional Evidence and Additional APA
Submissions on behalf of the Claimant, dated May 6, 2013, R. pp. 86-89 (“May 6
Motion”)). On May 10, 2013, he filed another motion in an attempt to submit his
| deposition transcript into the Record. (Claimant’s Motion for additional Evidence and '
Testirﬁony’ to Complete the Record, dated May 10, 2013, R. pp. 91-93 (“May_ 10
Motion™)).* Respondents opposed both of these motions. (Defendants’ Resbonse to
- Claimant’s 2"d‘Motion to Add Additional and Newly Discovered Evidence and Noticé of
Additional APA Submissions, dated May 16, 2013, R. pp. 95-98).

Claimant filed a 28-page Reply to Respdndents’ Brief, raising a number of issues
not raised in his Form 30, his opening Brief or in Respondents’ Brief. (Appellant’s Reply
to Respoﬁdents’ Brief, served by the Corﬂmission on May 15, 2613, R. pp. 239-266).

Under cover of a letter dated May 17, 2013, Claimant submitted Lampkin’s pay ‘

records. (Claimant’s Notice of Additional Evidence to be Introduced into the Record,

APA pp. 210-278, dated May 17, 2013, R. pp. 100-101). On May 20, 2013, the

3 (See R. p. 164).

* Claimant sought to waive the filing fees for these two motions, which request was denied
pursuant to an Administrative Order. (Administrative Order re Form 32(s), dated June 3, 2013,
R. p. 18). '

* For example, Claimant argued that Commissioner James’s calculation of Lampkin’s AWW at
$618.50 was incorrect, even though this was the amount his counsel asserted at the hearing. (R.
.p. 273, line 4 — p. 274, line 10). He also challenged Commissioner James’s finding that he had
reached MMI on August 13, 2012, even though he had conceded that fact at the hearing. (R. p.
271, lines 10-18; p. 294, lines 1-12; p. 319, lines 1-6 (Claimant agreeing he had been released
from Dr. Ohlson’s care on August 13, 2012)).



Commission issued an order granting Claimant’s motion to remand the matter to
Commissioner James. (Judicial Conference Decision and Order, dated May 20, 2013, R.
p. 17 (“May 20 Order™)). Upon inquiry, the Commission clarified that its May 20 Order
was “solely based on the prior Judicial Conference Order” granting Claimant’s Motion to
Admit Lampkin’s pay records. Because Claimant asked that the additional evidence be
“addressed by Commissioner James, the May 20 Order remanded the matter to
Commissioner James to consider that néwly admitted evidence. (Letter from Valerie D.-
Deller to Allison Nussbaum, dated May 29, 2013, R. p. 5 14‘1).

Claimant filed another motion on June 11, 2013, raising an issue régarding’
“timeliness of treatment reaching back to January of 2012. (Claimant’s Motion for
Penalties and Sanctions for Failure to providé Medical Treatment and Failure to Provide
Medical Treatment in a Timely Manner, dated June 11, 2013 and filed with the
‘Commission on June 14, 2013, R. pp. 102-108 (“Motion for Penalties™)). Respondents
filed an opposition. (Defendants’ Response to Claimant’s Motion for Penalties and
Sancﬁons for Failure to Provide Medical Treatment and Failure to Provide Medical
Treatment in a Timely Manner, dated June 21, 2013, R. pp. 126-129).

~ On June 17, 2013, the Commission issued orders denying Claimant’s May 6 and
May 10 Motions, both of which sought to admit additional evidence. (Judicial
Conference Decision and Order concerning Motion for Additional Evidence Dated May
6, 2013, filed June 17, 2013, R. p. 19) (Judicial Conference Decision and Order

concerning Motion for Additional Evidence Dated May 10, 2013, filed June 17, 2013, R.

p. 20).



A hearing was set before Commissioner James for July 8, 2013 to consider
Lampkin’s newly admitted pay records. The hearing notice indicated that it was a
“[r]lemand on issues as set forth by Full Commission Order.” (Notice of Hearing, dated
June 19, 2013, R. p. 60). Upon inquiry, Claimant was advised several times that the
remand hearing was solely to consider the additional evidence in the form of Lampkin’s
pay reco_rds.6

Nonetheless, Claimant served subpoenas in an attempt to require Jim Pascutti,
Angela Baldwin and Nicole Service to appear at the remand hearing before
Commissioner James. (Subpoenas to Jim Pascﬁtti, Angela Baldwin and Nicole Service,
served on Respondents under‘cover of letter dated June 27, 2013, R. pp. 212-215).
Respondents duly moved to quash the Subpoenas. (Motion to Quash Claimant’s June 27,
2013 Subpoenas to Angela Baldwin, Jim Pascutti, and Nicole Service, dated July 2, 2013,
R. pp. 130-133).

At the July 8, 2013 hearing, Commissioner James first clarified that the remand
was “for consideration Qf tLampkin’s pay records] and the‘impact with regards to those
records to the original decision and order.” (R. p. 325, line 21 — p. 326, line 1). She next
granted Respondents’ Motion to Quash, because the individuals subpoenaed were two
employees of Snelling Staffing and the claims adjuster for its insurer, who could not
speak to anything regarding employment records from Alside Revere that post-dated the
time that Claimant worked there. (R. p. 326, line 15 — p. 328, fine 11; p. 338, line 13 —p.
340, line 7). Commissioner James reiterated several times during the hearing that the
sole purpose of and the single issue under consideration at the remand hearing was “the

interpretation of [Lampkin’s] pay records and any impact that they have on the decision

S (R. pp. 516-517). .



and order ...” (R. p. 338, lines 16-19; p. 337, lines‘14-21; p. 340, lines 21-23; p. 355,
lines 4-5; p. 366, lines 19-20; p. 368, lines 13-24; p. 370, lines. 17-21).

Commissioner J ames- issued a Request for Proposed Order, instructing
Commission Staff Attorne_y.Keith Roberts to prepare the proposed Order. (Request for
Proposed Order, dated Aug. 6,2013, R. pp. 167-168).

Subsequently, Claimant’s Motion for Penalties and Sancltions was denied.
(Judicial Conference Decision and Order, dated August 12, 2013, R. p. 21).

Although Claimant was not specifically requested to draft a proposed order, he
submitted seven pages of proposed findings of fact to Staff Attorney Roberts.” Staff
N Attorney Roberts drafted a probdéed Order pursuaﬁt to Commissioner James’ instructions
and provided a copy to both parties for review.® In a series of emails dated September
13, 2013, Staff Attorney Roberts reiterated that all of the comments and proposed
ﬁﬂdings had Eeen forwarded to Commiss.ioner James, who would make the final decision
regarding her Decision and Order.’

Commissioner James issued her Decisibn and Order on September 30, 2013.
(Decision and Order of Hearing'Commissioner Melody L. James, filed Sept. 30, 20‘13,R.
pp. 22-26 (“Sept. Commissioner Decision™)). She found, as had been found “in the
previous order, whether the Claimanf would have been permanently ﬁired by Alside
Revere, is unknow.n,”.”but that, given the “shortness of the duration of Claimant’s work at
the assignm‘ent on which he was injured, Claimant has shown exceptional reasons why

the methods of calculating his average weekly wage provided for in the first paragraph of

"(R. p. 518).
8 (R.p. 521).
°(R. pp. 523-525).



42-1-40 would be unfair_.” _ She_;céncluded that “[t]he method which would most nearly
approximate [Claimant’s] average weekly wage at the time of his injury is to average
Claimant’s Wages with the three ‘like emp.loyees’ that were earning wages with the
Employer, Snelling.” .:fhis vresulted in an AWW of $537.91 with a cdnespgn@ing
compensation rate‘iof $358.62. Comfnissioner James granted the Respondénts’ Motiéﬁ 10
: Quash, and’ n_oted that no other discovery or motions wefé _lpréperly,béfor‘e. her. (R. pp.
22-26). - |
On October 1, 2013, the Commission p(rov-ided notice that the Full Commission
" hearing on the brevibusly-ﬁled Form 30 Noticé of Appeal was scheduled for October 14,
2013. (Notice of.Appellate Hearing, dated Oct. 1, 2013, R. p. 5.9).‘ Upon inquiry from
"~ Claimant, the CommiSSion staff confirmed on multiple occasions, that the Full
_Corﬁmissiqn heariﬁg was based on his Form 30 abpeal of the AJan. Commissioner
Decisi"()r'l.’lo* in part'icu}ar, Ms. Crocker informed Claimant ihat, “[t]ﬁe matter on appeal on
October 14, 2013 is your appeal of the Decisidﬁ and Ordef of Commissioner James dated
January 4, 2013. The order served ;on Séptember 30, 2013 is not currer;tly on appea.l-
altﬁqugh you are stillAwithin the time period for appeal of that order.”"!
- In respbnse to a long list of questions from Claimant, Staff Attorney Roberts
co.nﬁrmed' that, “[f]he purpbse of [the] Appellate Hearing set for October 14”’, 2013 is to |
determine the issués your'-former éttorney raised oﬁ the Form 30 filed on -January 14",

2013, which appealed the Decision and Order of Commissioner J‘ame‘s dated .Jamiary 4t

"9 (R. pp. 527-530).

'""(R. pp. 531-532). Nonetheless, Claimant served subpoenas on Pascutti, Baldwin and Service to
appear at the Appellate Panel hearing set for October 14, 2013, (Subpoenas to Jim Pascutti,
Angela Baldwin and Nicole Service, served on Respondents under cover of letter dated Oct. 4,
2013, R. pp. 208-211), which Respondents moved to quash. (Motion to Quash Claimant’s
October 14, 2013 Subpoenas to Angela Baldwin, Jim Pascutti, and Nicole Service, dated Oct. 10,
2013, R. pp. 135-139). . '



2013. You were served with a copy nf the Brief Request notifying you that the matter
was on the appellate docket on June 19", 2013. You were served with a notice of the
time and date of the Oral Arguments on bctober 1*,2013 ... The Decision and Order of
Commissioner James filed Sepfember 30" 2013( ‘.is not under review at the Hearing set
for October 14", 2013.”"?

Claimant ‘sought further clariﬁcdtion in an October 10 email, to Which Staff
Attorney,Robert‘s responded: “The issues tQ be heard at the Octob‘er> 14™ 2013 [hearing] »
are allvl the issues that you raised on your Form 30 filed on January 14™, 2013 that were
not remanded to Commissiqner James for adjudication Lo |

On Saturday, October 12, 2013, Claimant emailed a self-styled “Amended Form
30 for the upcqming review hearing ...,” which was dated October 8, 2013 and
'aceompanied by numerous attachments.'® Claimant’s self-styled “Amended Form 307
attempted to raise a number of issues concerning the 'Jan. Commissioner Decision, as
Well as subsequent motions and rulings, inﬁcluding arguments he made to Commissioner -
James in t’he July 8, 2013 hearing regarding additional evidence.r Claimant’s “Amended
Form 30"’ was not accompanied by any filing fee or e request for waiver ef same. (CL
Amended Form 30, dated Oct. 9, 2013, and transrnittal email dated Oct. 12, 2013, R. pp.
140-144, 547-548).

An Appellate Panel of the Full Commission heard oral argument ‘on October 14,

2013, first granting Respondents’ Motion to Quash the additional subpoenas that

"2(R. pp. 535-537).
P (R. p. 541).
" (R. pp. 547-548).



Claimant had served on Pascutti, Baldwin and Service. Claimant, proceeding pro se,"

asserted, among other things, that he had been .given inadequate notice of the appellate'
panel heafing and that he had submitted an Amended Form 30, to which Cemmissione’r,
Barden replied: “We have that in front of us, yes, sir.” (R. p. 383,« lines 3-19). |

The Appellate Panel .unani'mously affirmed the Jan. Commissioner DeeiSiOn in its
entirety. (Appellate Panel Decision and Order of the South ~Carolir‘la' Workers’
Compensation Commission, filed Dec. 19, 2013, R. >'pp. 27-40 (“2013 Commission
Decisi»orA)”).m‘ The Commission 'noied the admission of the pay records of Jarod Lampkin
and included the same in its review. However, 1n reaching 1ts decision, the Commission
~ “did not conéider any- documents outside the record because the Claimant’s Amended
Form 30 was not timely served;’the‘refofe, any records sub¥nitted with the Amended Form
30 were not considered by the I;anei."’ (2013 Cgommissien Decision, R. p. 32). ' \

Claimant t‘i‘mely appealed the 2013 Commission Deeieien'to this Court. In'an |
ﬁnp'ublished epinion issued on June 22, 2016, this Court reversed and remanded, helding ‘.
that Claimant had not been provided the minimurﬁ 30 days’ notice ef the Appellate Panel
review, as is required by S.C. Code Reg. § 67-704. The case was remanded for the

Commission to provide Claimant with “the required thirty.days’ notice and his review

"> Throughout his pro se representation before the Commission, the Commission and its staff
advised Claimant of his right to have a lawyer represent him and offered to reschedule hearings in"
order to allow him time to engage counsel. (R. p. 326, lines 9-11) (R. p. 326 (advising Claimant

that, “[m]isunderstanding legal terms is a risk that you run by choosing to remain pro se. If you

are having trouble understanding any aspect of your case, you are permitted to retain a private

attorney to represent you in all proceedings before the Workers’ Compensation Commission,”

and cautioning Claimant against further ex parte communications with the Commission)) (R. p.

383, lines 10-17). :

'® Although the Commission requested that Respondents draft a proposed order, Claimant again
submitted a lengthy set of proposed findings to the Commission. (R. pp. 952-959).
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hearing.” (Unpublished Opinion, Appellate Case No. 2014-000186, June 22, 2016, R.
pp- 55-56).

The parties filed another round of appellate briefs, and were heard by an
Appellate Panel on March 21, 2017. Over objection and although Claimant was the
appellant, he was allowed to reserve the majority of his opening argument time for
rebuttal. (R. p. 493, line 16 — p. 495, line 22). The Appellate Panel confirmed that
Claimant’s Amended Form 30 was not in the Commission file. (R. p. 498, line 6 — p.
499, line 15).

The Commission again affirmed the Jan. Commissioner Decision. The
Commission advised that, in reaching its decision, it “did not consider any documents
outside the record because the Claimant’s Amended Form 30 was not f)roperly before
th[e] Panel,” and, as a result, “any records submitted with the Amended Form 30 were
not considered by the Panel.” (Appellate Panel Decision and Order of the South Carolina
Workers’ Compensation Commission, filed April 28, 2017, R. p. 47) (*Commission
Decision”)."”  Specifically, the Commission affirmed that Claimant’'s AWW was
$537.901 with a corresponding compensation rate of $358.62, that he reached MMI on
August 13, 2012, that he was entitled to a disability award pursuant to Section 42-9-30 to
the left leg of 34% as well as on-going medigal care with Drs. Ohlson and Tavel per Dr.
Ohlson’é August 13, 2012 medical report, and granted Respondents a credit for weekly
“benefits paid after the date of MMI. (Commission Decision, R. pp. 51-54).

Claimant timely appealed to this Court.

'” Again, although the Commission requested that Respondents draft a proposed order, (R. pp.
549-550), Claimant submitted a lengthy set of proposed findings to the Commission. (See R. pp.
557-564).
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FACTUAL BACKGROUND

Claimant began working for Snelling Staffing, a temp staffing. agency, in May
2011. (R. p. 273, line 23; p. 282, lines 15-20l).18 Claimant testified that he understood
that his pay rate depended or; the assignment he received through Snelling Staffing, and
that there was no guarantee of a permanent placement with any temporary assignment.
(R. p. 309, line 2 — p. 310, line 18). Working as a temporary employee for Snelling
Staffing, Claimant first was placed with Ben Arnold. He worked at Ben Arnold: from
May to September 2011, making $11.50/hour. He was let go by Ben Arnold because of a
scheduling conflict with his classes. (R. p. 282, iine 15 —p. 283, liné 7; p. 286, line 15 —
p. 287, line 1; p. 311, line 5 — p. 312, line 14). At that time, Claimant was enrolled at
Trident Technical College, studying civil engineering. (R. p. 278, lines 15-23). He Bas
since moved to Michigan to attend law school. (R. p. 509, lines 17-19).

After being let go by Ben Arnold, Smelling Staffing had no temporary placement
positions for Claimant and he was unemployed for approximately six we.eks. (R. p. 312,
lines 15-18). He was called by Snelling Staffing with a temporary offer to work» at Alside
Revere, making $13/hour. (R. p. 287, lines 2-19). Claimant acknowledged that, during
the iime he worked with both Ben Arnold and Alside Revere, he was a Snelling Staffing
employee and was paid by Snelling. (R. p. 314, lines 9-13). Claimant started working at
Alside Revere on Friday, November 11, 2011, and then worked the full week of

November 14-18. He was injured on the following Monday, November 21. (R. p. 288,

'8 Between the time that Claimant graduated from high school in 2000, (R. p. 278, lines 5-7), and
the time he began working for Snelling Staffing, he held a number of different positions ranging
from vehicle sales, to waiting tables at “various establishments,” to construction debris removal,
to caddying, to bar sales and auditing inventory, moving from Texas to South Carolina, to
Florida, to North Carolina, to Wisconsin, and back to South Carolina. (R. p. 279, line 5 — p. 282,
line 7). :
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lines 12-20; p. 313, lines 6-15). Thus, he v)vorked one full week and two days, or ten
calendar days, at Alside Revere. (R. p. 313, lines 16-21).

Claimant’s supervisor at Alside Revere was Daniel J. Cobb, (R. p. 288, lines 21-
22), who testified that temporary employees sent to Alside Revere through Sﬂelling
Staffing have to work at approximately 550 hours, or three months, before Alside Revere
can take them on as direct employees. (R. p. 415, line 21> p. 416, line 5; p. 417, lines-
15-21 [Cobb Dep. p. 12, line 21 — p. 13, line 5; p. 14, lines 15-21]) (R. p. 290, lines 3-8).
Cobb testified that Claimant “was a very good employee,” but that it was too early to tell
whether Alside Revere would take him on as a permanent employee. He explained, “i
know he had plans on going back to school. So that woﬁld probably — whether it might
have interfered with that or nét [ don’t know. Again, it was just too early in it.” (R. p.
417, lines 1-14 [Cobb Dep  p. 14, lines 1-14]). .Cobb reiterated that there was no
guarantee that a temporary employee ever would be offered a‘_ permanent position with
Alside Revere, and that the ten days Claimant worked thcré was an insufficient amount of
time to determine whether he would be offered a permanent position. (R. p. 419, line 24
—p. 420, line 14 [Cobb Dep. p. 16, line 24 — p. 17, line 14])."°

Following his injury on Nover‘nber 21, 2011, emergency treatment was provided
to Claimant at Roper Hospital in Charleston, (R. pp. 567-581), after which Claimant
came under the care of Dr. Blake L. Ohlson and Orthopaedic Specialists of Charleston.
(R. pp. 587-621). Starting in April 2012, Dr. Ohlson began advising Claimant “to quit
smoking ... as this affects the rate of healing.” (R. pp. 602, 606-607) (R. p. 318, lines 10-

25). Although Dr. Ohlson recommended that Claimant be “evaluated by wound care,”

' Although Claimant alleges that Cobb’s testimony was “inaccurate,” this testimony is not
contradicted by any evidence in the Commission Record.

13



(R. p. 595), a few months later hé concluded that the “[w]ound is nearly healed on the
foot ... it is very sup(erﬁcizal in nature there is no purulence no évidence of iinfe'ction,” and
noted that'since the wound was nearly healed, “wound care specialist will not be
necessary.” (R. p. 602).

On August 13, 2012, Dr. Ohlson stated that Claimant “has ;eached maximum
medical improvement.” Dr.{ Ohlson assigned Claimgnt an impainneflt;;étihg -of “17%
~ impairment to the ieft loWér extremity” usiﬁg the “AMA fifth edition guidelines.” Dr.
Ohlson discussed final work restrictions with Claimant, which included lifting capacity of
approximatély'iO pounds, érid recommendatioﬁs agairist climbing ladders, roof work,
running and prolo'nged periods of standirig,;. (R. pp. 618-619) (R. p. 74).

Dr. Howard L. vBrilliaxvlt conducted an IME on.(jetobér 11, 2012, and opined that
- Claimant “does ‘ﬁot ﬁeed any special.treatme.r;tv. No surgerybis indic’ated.. He may benefit
by .ge.tting a subpqnive made-to-order shbe so he can get around mdfe. Tt will probgbly
.bé about another year unti-l ‘he is fully improved.” ‘Dr. Brilliant estimated C}Iaimant’.‘s
N imbairfnent rating to be'$0% to the left foo. (R. pp. 625-626).

_, ‘ Claimant begaﬁ seeing Dr. Edward M. Tavel for pain management in October4
2012. (R. pp. 685-69 1). At the time of the Jan_uary 2013 hearing, he was cohtinuiﬁg to
be treated by Dr. Tavel for pain. (R. p. 294, line 5 — p. 295, line 5). .'

STANDARD OF REVIEW

Judicial review of a Commission decision is directed by the substantial evidence

rule of the Administrative Procedures Act, S.C. Code Ann. § 1-23-380(5) (Supp. 2011).

Lark v. Bi-Lo, Inc., 276 S.C. 130, 276 S.E.2d 304 (1981). The reviewing court may not

substitute its own judgment for that of the Full Commission as to the weight of the
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evidence on a question of fact, but may reverse if the decision is affected by an error of
law. S.C. Code Ann. § 1-23-380(5).

| Substantial evidence is not a mere scintilla of evidence, nor the evidence viewed
blindly from one side of the case, but is evidence which, considering the reéQrd és a

whole, would allow reasonable minds to reach the same conclusion the administrative

agency reached in order to justify its éction. Pierre v. Seaside Farms, Inc., 386 S.C. 534,
540, 689 S.E.2d 615, 618 (2010). “The possibility of drawing two inconsistent

conclusions from the evidence does not prevent the Commission’s-finding from being

supported by substantial evidence.” Sharpe v. Case Prod., Inc., 336 S.C. 154, 160, 519
S.E.2d 102, 105 (1999). Instead, the findings of the Full Commission are presumed

‘correct and can be set aside only if unsupported by substantial evidence or based on an

error of law. McGulffin v; Schlumberger-San,éamo, 307 S.C. 184, 186, 414 S.E.2d 162,

163 (1992). It is not within the appellate court’s purview to reverse findings of the Full

. Commission which are supported by substantial evidence. Broughton v. South of the
Border, 336 S.C. 488, 496, 520 S.E.2d 634, 637 (Ct. App. 1999).

“The final determination of witness credibility and the weight to be accorded

evidence is.reserved to the Full Commission.” Ross v. American Red Cross, 298 S.C.
490, 492, 381 S.E.Zd 728, 730 (1989). Where there is a conflict in the evidence, veither by
different witnesses or the testimony of the same witness, the factual findings of the

Commission are conclusive. Andersbn v. Baptist Med. Ctr., 343 SC 487, 492-93, 541

S.E.2d 526, 528 (2001). Finally, the burden is on the claimant to prove he is entitled to

benefits, which award cannot be based “on surmise, conjecture or speculation.” E.g.,

Coleman v. Quality Concrete Prods., Inc., 245 S.C. 625, 630‘-31, 142 S.E.2d 43, 45
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(1965); Cross v. Concrete Materials, 236 S.C. 440, 446, 114 S.E.2d 828, 832 (1960)

(noting “rule which is applicable to the finding of facts is that a claimant must establish
by the preponderance of the evidence the facts which will entitle him to an award; the
burden of proof is upon him. He cannot prevail by the resolution of doubts™).

ARGUMENTS

L A number of Claimant’s arguments are not properly before this Court.
(Issue Nos. 1,2, 8,11, 18 and 19)

A number of the arguments raised in Claimant’s Brief are not properly before this
Court as they either were not raised in his Form 30 and/or attempt to challenge the Sept.
Commissioner Decision, which was never effectively appealed and is now the final

decision of the Commission and the law of this case. See, e.g., Creech v. Ducane Co.,

320 S.C. 559, 564, 467 S.E.2d 114, 117 (Ct. App. 1995) (“only issues within the

application for review are preserved for the full commission”); Green v. City of
Columbia, 311 S.C. 78, 80, 427 S.E.2d 685, 687 (Ct. App. 1993) (only those issues

within the scope of the appellant’s exception to the full commission-and its notice to the

respondent are preserved for appeal to the commission), citing Ham v. Mullins Lumber
Co., 193 S.C. 66, 7 S.E.2d 712 (1940) (holding that “all findingsof fact Vand law by the
hearing commissioner became and are the law of th[e] oase,” unless appealed to the
Commission). These include Issue Nos. 1, 2, 8, 11 (to the extent it attempts to raise
issues regarding medical treatment), 18 and 19). (See Cl. Form 30, R. pp. 75-77).
Moreover, issues decided in the Sept. Commissioner Decision, which was never
effectively appealed,” are the low of this case and cannot be challenged at this point.

These include, among other things, the findings that: “whether the Claimant would have

% Clearly, Claimant cannot appeal the Sept. Commissioner Decision directly to this Court. See
Mixson v. Westinghouse Elec. Corp., 304 S.C. 31, 34, 402 S.E.2d 893, 895 (Ct. App. 1991).
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been permanently hired by Alside Revere, is unknown”; the determination that
exceptional reasons exist to devise an alternative method to calculate Claimant’s AWW;
“[t]he method which would most nearly. approximate his average weekly wage at the time
of his injury is to average Claimant’s wages with the three ‘like employees’ that were
earning wages with the Employer, Snelling”; and the determination that Claimant’s
AWW “shall be $537.91 with a corresponding compensation rate of $358.62.” | (Sept.
Commissioner Decision, R. pp. 24, 25). It also includes the grant of Respondents’
Motion to Quash Claimant’s attempt to subpoena Pascutti, Service and Baldwin, as well
as the finding “that any and all issues regarding additional discovery and motions were
not before thev undersigned at the Hearing on July 12", 2012, as the séle issue to be
decided was the impact of the pay records of Jared Lampkin on the determination of
Claimant’s average weekly wage.” (R. p. 26). None of these issues can be reviewed

and/or reversed at this point because they are the law of the case. Nucor Corp. v. South

Carolina Dept. of Emp’t & Workforce, 410 S.C. 507, 514-515, 765 S.E.2d 558, 561
(201 4) (*an unappealed rﬁling, right or wrong, is the law of the case™).

Out of an abundance of caution, Respondents address these arguments below but
preserve their position that each is barred as discussed above.

IL The Commission properly calculated Claimant’s Average Weekly Wage.
(Issues Nos. 14, 15, & 16)

Claimant raises several arguments concerning the Commission’s calculation of
his AWW in this case. First, Claimant asserts that he believes he would have been hired
as a permanent Alside Revere employee. Next, Claimant takes issue with the actual

calculation of his and the similar employee wages of Lampkin, Clark and Atkins.
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Finally, he argues that “Lampkin’s earnings most accurately reflect what the Appellant
would be earning were it not for the injury.”
Section 42-1-40 provides “four alternative methods for the commission to use to

calculate the average wage.” Pilgrim v. Eaton, 392 S.C. 38, 44, 703 S.E.2d 241, 244 (Ct.

App. 2010). In a majority of cases, AWW is “calculated by taking the total wages paid
for the last four quarters immediately preceding the quarter in which the injury occurred
... divided by fifty-two or by the actual number of weeks for which wages were paid,
whichever is less.” S.C. Code Ann. § 42-1-40. However, Section 42-1-40 provides three
alternative methods of calculating AWW where employment prior to the injury was less
than 52 weeks.

When the employment, prior to the injury, extended over a period of less

than fifty-two weeks, the method of dividing the earnings during that

period by the number of weeks and parts thereof during which the

employee earned wages shall be followed, as long as results fair and just

to both parties will be obtained. Where, by reason of a shortness of time

during which the employee has been in the employment of his employer or

the casual nature or terms of his employment, it is impracticable to

compute the average weekly wages as defined in this section, regard is to

be had to the average weekly amount which during the fifty-two weeks

previous to the injury was being earned by a person of the same grade and

“character employed in the same class of employment in the same locality

or community.?'
Finally, “[wlhen for exceptional reasons the foregoing would be unfair, either to the
employer or employee, such other method of computing average weekly wages may be
resorted to as will most nearly approximate the amount which the injured'employee
would be earning were it not for the injury.” S.C. Code Ann. § 42-1-40. In calculating

AWW under this provision, the Commission exercises flexibility, always keeping in

mind that the “objective of the AWW calculation is to arrive at a figure that is fair to both

2! Note that this calculation looks at the wages being earned in the 52 weeks prior to, not
following, a work-related injury.
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the employee and the employer.” Bennett v. Gary Smith Builders, 271 S.C. 94, 99, 245

S.E.2d 129, 131 (1978).

Here, the Commission found that “Claimant’s twenty weeks of work is
- insufﬁ‘cielnt to base his average weekly wage, e_s'pecially in light of his assignment and
wages changing.” (Commission Decision, R. p. 51). The unappealed Sept.
- Commissioner Decision found, as had been found “in the previous order, that whether
Claimant would have been permanently hired by Alside Revere, is unknown,” and that,
given the “shortness of the duration of Claimant’s work at the assignment on which he
was injured, Claimant has shown exéeptional reasons why the methods of calculating his
average weekly wage provided for in the first paragraph of 42-1-40 would be unfair.”
(Sept. Commissioner Decision, R. p. 24). The Commission agréed, finding that there was
“no guaranfee [Claimant] would have ;:ontinued with the assignment at Alside Revere
(Testimony of Dan Cobb by way of Deposition). Employer provides temporary
assignments with a goal of permanent plac.ement. The third employee wages su}gmitted
do hot provide for’ fifty-two weeks and they were ail employed by Alside Revere.”
(Commission Decision, R. p. 5 1).

Claimant erroneously argues that his AWW should have been calculated on the
wages he v;/as earning at the job with Alside Revere at the time of his injury. This
argument, apparently derived from the first alternative under Section 42-1-40, must be
rejected for a number of reasons. First, Claimant’s argument ignores the fact that he was.
employed by Snelling Staffing, not Alside Revere. He had been in the employment of
Snelling Staffing, a temporary staffing agency, for séme 20 weeks at-different rates of

pay. He was never in the employment of either Ben Arnold or Alside Revere. By his
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own admission, he had been working at the Alside Revere site only ten calendar days, or
seven actual_ work days, and the rest of the time that he was employ’ed by Shehing
Stafﬁng he worked at the Ben Arnold site at a lower pay rate.. There was no guarantee
whatsoever that he would he placed per'manently‘ at the Alside Revere site and he worked
there for far too ‘short of a time to determine whether he would be offered a full-time
position as an employee of Alside Revere. (R. p. 417, lines 1-14 [Cobb 'Dep'.,vp. 14, lines
| 1-14]). Thus, it would be both irrational and patently unfair to the employer to base his

AWW solely on the ten calendar days (seven actual work days) he worked at the Alside

Revere_ site}a“t.a higher wage. Pugh v. Piedrhont Meehanical’ 396 S.C. 31, 3_9,4' 719 SE2d .
676, 680-81 (Ct. App. 2011) (overturning AWW calculated soiely on 17-V;I_eek ‘peric‘)d"(-r
claimant had heeh wohking prior to his injufy because it was not “fair and just tofbot’h
.- parties”) (emphasis added). As explained "i_n Pugh, calculating AWW under the first -
alternative listed under Section 42-1-40 “is prolaer if two ‘predicate conditidns’ ‘exist: (1)
it is ‘practicable’ to use the alternati\./e method ahd (2) the calculation yields a result,‘fair ,
and just’ to both parties.” >396 S.C.at 39,719 S,E.2d at 680. Here, Clai‘marvlt’s proposed
approach may Vor may not satisfy the first prong but certainly does net me‘et the second
Furthermore, this approach was rejected in Pilgrim as impermissible. P~1lg§1__ 392 S.C.
at 45, 703 S.E.2d at 244 (overturmng calculation of AWW. based on hourly wage bemg

earned by the 'clalmant where he had worked only a few days prior to the mJury).

C1a1mant rehes heavily on Sellers v. Plnedale Res Ctr., 350 S.C. 183, 564 S.E.2d
694 (Ct. App 2002) ‘However, what he fails to understand is that although the AWW
calculation is intended to fairly reflect a cla_1mant s future earning potential, that doe‘s not -

mean it is based on wages that were earned by a claimant or another employee after:
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Claimant’s injury. See Roberts v. McNair Law Firm, 366 S.C. 50, 54, 619 S.E.2d 453,

456 (Ct. App. 2005) (post-injury wage increase not relevant to calculation of AWW).
‘Furthermore, Claimant’s situation is strikingly different from that of the claimant

in Sellers. In Sellers, the claimant was sixteen years old when he was injured. The

Commission found that “but for the severe injury, [Sellers] clearly demonstrated the
interest, aptitude, and ability to become an electrician. At the time of his injury, Sellers

was a full-time student and was working several part-time jobs. He had worked with his

" father, who is an electrician, since he was twelve years old.” Sellers, 350 S.C. at 191,

564 S.E.2d at 699. Here, in contrast, Claimant had a history of jobs since graduating,
' moving ‘from vehicle sales, to waiting tables at “various establishments,” to construction
debris removal, to caddying, to bar sales and auditing 'inventory. (R. p. 279, line 5 - p.
282, line 7). While working at Ben Arnold, he was pursuiﬁg a degree in engineering at
Trident Tech, (R. p. 278, lines 15-23), and Ilas now enrolled in law school in Michigan.
(R, p. 509, lines 17-19).
| With all due respect to Claimant, and ackhowledging that he had obtained a CDL
license, there is no evidence that he had trained and planned specifically for a career at
Alside Revere; in fact, Claimant’s primary concern with regard to job placement
appeared to be the hourly wage. (R. p. 308 line 23 — p. 310, line 9). There is no
indication that Claimant would have left the position with Ben Arnold, where he Was
making $11.50 per hour, but for the fact that Ben Arnold let him go due to a scheduling
conflict with his Trident Tech school schedule. (R. p. 2.83, lines 1-16; p. 286, line 15 - p.

287, line 1).
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Claimant asserts that “Lampkin’s earnings most accurately reflect what the -
Appellant would be earning were it not for the injury./” However, the Record reveals the
speculative nature of this assertion. First, as noted above, Claimant had been dismissed
from his previous assignment with Ben Arnold because of conflicts with his school
schedule. There is no guarantee the same would not happen with Alside Revere, as Cobb
noted. (R. p. 417, lines 1-14 [Cobb Dep. p. 14, lines 1-14]) (indicating it was too early to
tell whether Claimant’s school schedule would interfere with his work schedule).
Second, Claimant had worked far too short of a time at Alside Revere for his supervisor
to make any prediction aé to whether they might offer him a full-time position or not. (R.
p. 419, line 24 — p. 420, line 11 [Cobb Dep. p. 16, line 24 — p. 1;/', line 11]). Finally,
Claimént has a history of moving from one job to another, (R.A p. 279, line 5 ~ p. 282, line
7), having been unemployed for most of the six weeks between being let go by Ben
Arnold and being placed with Alside Revere by Snglling Staffing. (R. p. ‘312, lines 15-
18). | | ' |

The above-referénced portions of the record constitute credible, reliable and
substantial evidence supporting the Commission’s determination that there was no
guarantee that Claimant “would have continued with the assignment at Alside Revere.”
(Commission Decision, R. p. 51). Claifnant cites to his own testimony as support for his
assertion that he would have continued working at Alside Revere permanently. His own
testimony is understandably self-serving and, in part, based on hearsay, i.e., Claimant’s
own testimony about what Cobb allegedly told flim. The extremely edited snippets from
Cobb’s deposition are misleading. For example, the full statement from page 10 of

Cobb’s deposition is “Yeah. We brought him on to be full-time. Full-time temp agency
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person at the time, yes.” (R. p. 413, lines 11-12 [Cobb Dep. p. 10, lines 11-12])
(emphasis added).”> When asked whether he had had any discussions with Claimant
about the possibility of him “staying on” at Alside Revere, Cobb’s uncontroverted
testimony was, “[v]ery early discussed it probably in the initial interview that if he
workéd out, we would make him a permanent employee, but basically that was about it
... I know he had plans on going back to school. So that would probably — whether it
might have interfered with that or not I don’t know. Again, it was just too early in it.”
(R. p. 417, lines 3-14 [Cobb Dep. p. 14, lines 3-14]).

Q: And the temporary employees that you have used through Snelling, is
there any guarantee they will receive a permanent job offer from you?

A: No.

Q: It’s my understanding that you typically look at performance to
determine whether you’ll make a job offer? '

A: Correct.

Q: In this, I think it was only ten days that John worked for you before his
accident. In those ten days, would that have been enough time to
determine whether he would have been a permanent employee?

A: No.

Q: Typically, now long before you make that decision?

o

A: T usually don’t do anything prior to 60 days.
(R. p. 419, line 24 — p. 420, line 14 [Cobb Dep. p. 16, line 24 - p. 17, line 14]).
Claimant’s arguments regarding “at-will employment,” and that terminations are

“incidental to normal employer/employee relations,”® are no more than an attempt to

22 Simply because the position at Alside Revere is permanent does not mean Claimant himself
would have filled that position permanently.

2'8.C. Code Ann. § 42-1-160(C). Claimant takes this language entirely out of context, as Section
42-1-160 contains the Act’s definition of ‘injury” and “personal injury.” Subsection C provides
that “[s]tress, mental injuries, heart attacks, strokes ... arising out of and in the course of
employment unaccompanied by physical injury are not considered compensable if they resuit
from any event or series of events which are incidental to normal employer/employee relations
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side-step the fact that, during his assignment to Alside Revere, he was employed by a
temporary employment agency, Snelling Staffing. He readily acknowledged this fact.
(R. p. 314, lines 9-13).2*  Furthermore, the at-will nature of employment in South
Carolina applies to a majority of employees, whether working for a temporary agency or
not, and does not provide a basis for re-calculating Claimant’s AWW. Certainly, the
Legislature, Commission and Courts are aware of the nature of employment in South
Carolina and have developed the statutes, regulations and jurisprudence governing how
AWW is calculated for all claimants with that reality in mind.

Claimant’s arguments about whether a new employment relationship existed are
misdirected and irrelevant. ‘At all relevant times, Claimant was in the employment of
Snelling Staffing and was placed by Snelling at the Ben Amold and Alside Revere sites
with different heurs, different job d‘uties and different hourly rates of pay. (R. p. 311, line
5 —p. 314, line 13). Inboth .instances, he was working in the employment of a temporary
staffing agency. The comparable employee wages that were utilized to derive his AWW,
(Lampkin,‘ Clark and Atkins), also were derived from employment with the same
temporary staffing agency. It is to Claimant’s advantage that the Commission used the
wages of other Snelling Stafﬁng employees assigned to the Alside Revere site and not
employees assigned to both the Alside Revere and Ben Arnold sites,.which likely would
have reduced his AWW. The briefness of his work with Alside Revere, however, results

in two conclusions: 1) any assertion that Claimant would have been hired for the position

including ... terminations ...” Section 42-1-160(C) has nothing whatsoever to do with AWW or
whether Claimant might have been hired at Alside Revere as a permanent employee.

* Claimant did not assert before the Commission that either Alside Revere or Ben Arnold were
his actual or statutory employers. Instead, Claimant conceded that he was employed by Snelling
Staffing. (R. p. 282, lines 15-20; p. 314; lines 9-13). He is bound by those statements on appeal.
JASDIP Props SC. LLC v. Estate of Stewart Richardson, 395 S.C. 633, 641, 720 S.E.2d 485, 489
(Ct. App. 2011) (an issue conceded below cannot be raised on appeal).
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at Alside Revere on a permanent basis is purely speculative, and 2) the Commission’s
decision bthat these circumstances warranted a flexible approach to determining
Claimant’s AWW is amply supported by the Record and entirely appropriate;

Finally, Claimant takes issue with the actual calculation of the AWW. Referring
back to the first alterr\lative under Section 42-1-40, Claimant argues that the Commission
must calculate wages by taking into e;ccount the “actual number of weeks worked gnd
parts thereof.” As noted above, the first alternative under Section 42-1-40, where this
language is found, is not appropriate in this case because it would produce an AWW that
is not fair to both the employee and the employer. Consequ’ently, that is not the
approach applied by the. Commission and, as a result, Claimant’é insistencé thatlvpartial
weeks be. treated in a spe;:iﬁc manner is irrelevant. Instead, as noted above, the
Commission is afforded -;‘[a]n elasticity or ﬂcxibility‘ ... with a view toward always
achieving the ultimate objective of réﬂecting fairly a claimant’s probable future earning
loss.” Bennett, 271 S.C. at 98, 245 S.E2d at 131.

The Commission found that twenty weeks of wbrk with' Snelling Staffing was
insufficient to calculate Claimant’s AWW, “especially in light of his assignment and
wages changing.” The Commission also found that there was no guarantee that Claimant
would have continued to a permanent assignment with Alside Revere and that his
employer, Snelling Staffing, “provides temporary assignments with a goal of permanent
placement.” Acknowledging that the third employee wages did not “provide for fifty-two
weeks,” and were all for Alside Revere, the Commission concluded that “[a] fair and just
method to calculate the wages of the Claimant is to take an average of the wagesl along

with ... three other employee wages provided.” (Commission Decision, R. p. 51). Thus,
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here, Commission made the requisite findings to justify its choice of alternate methods of 4

calculating AWW. See Swilling v. Pride Masonry of Gaffney, 401 S.C. 178, 187, 736
S.E.2d 672, 676 (Ct. App. 2012) (either the Commission must find orbthe record must
clearly show “the necessary conditions to deviatefe:-xist before empl‘o'ying one of the
alternative methods of calculaﬁng average weekly wage”).

Claimant’s hourly analysisof Clark’s, Atkins’ and Lampkin’s Wage records, and
Hié insiétgnce that each partial day or week be excluded from the éalculation of those
workers’ wages misses the point. The calculation is for the period of time work¢d —in
reality, workers work part-days'and part weeks for all kinds of reasons. The _’ryeporvtéd
“'wages are the réporféd Wwages for the relevant periods of time. The Commission properly
lcalculat‘eci Claimant’s AWW -‘based on the submitted wage i,reports, . which' the -
Commission had before it, and his, Atkins’, C'lark’_;, and Lampkin’s wages were properly
dvivided by the number of perio.ds‘ fc;; which they were paid.- (R. pp. 686-688). -

Furthermore, although Claimant now challenges the .calculati'(.)n of Lampki_h’s

average wage, at the November 2012 hearing, both parties agreed that $618.50 was the

‘correct amount. (R. p. 274, lines 21-22; p. 276, lines 16-17). A party is bound. by
concessions made at trial. JASDIP Props, 395 5. at 641, 720 S.E.2d at 489. Although
Claimant successfully moved to have. Lampkin’s acthal pay records from hig
“subsequent, permanent” employment by 'Alside Revere entered infé_. the Record,
Commissioner James correctly declined to rely on those pay recofds in érder to change
Claimant’s AWW. (Sept. Commissioner Decision, R. p. 24)f As noted above, that
dé;:ision was not appealed and is now the law of this case. See, e.'g.', Creech, 320 S.C. at

564,467 S.E.2d at 117; Ham, 193 S.C. 66,7 S.E.2d 712. In any event, post-injury wages
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are not relevant to the calculatiqn of AWW. See Roberts, 366 S.C. at 54, 619 S.E.2d at
456.

This Court should affirm the Commission’s determinatid‘n that Claimant’s AWW
is $537.9’1‘ with a corresponding compeﬁsation rété of $358.62.

III.  The Commission properly awarded Claimant 34% Hisability to the left
leg pursuant to Section 42-9-30. (Issue Nos. 17 & 18)

» The Commission’s determination, pursuant to S.C. Cdde Ann, § 42;9—3_0, bthat
Claimant sustained a 34% disability to his left leg is supported by substantial evidence
and should be affirmed. Claimant’s treating physician,r Dr. Ohlson, assigned him a 17%
impairment rating to his lower left extremity on August 13, 2012, the date Claimant
reached MMI;' (R. pp. 618-619) (R. p. 74). Taking the evidence and testimony into
account, the CQmmission doubled that rating to arrive at a permanent partial disability
award of 34% to the leg. Even if, solely .for the sake of argument, it were possible tov
~draw two inconsistent éonclusions from the evidence, the Corﬁmission’s award is

supported by substantial evidence, (R. pp. 618-619) (R. p. 74), and should be affirmed.

. See Lee v. Harborside Cafe, 350 S.C. 74, 78, 564 S.E.2d 354, 356 (Ct. App. 2002); see
also Anderson, 343 SC at 492-93, 541 S.E.2d at 528 (where there is a conﬂiét in the
evidence, either by different Witngsses or the'testimony of the same witness, the factual
ﬁnding‘sjof the Commiséion are conclusive).

Claimant’s attempt to compare himself to the claimant in Peoples v. Henry Co.,

364 S.C. 123, 611 S.E.2d 527 (Ct. App. 2005), is misplaced. Claimant cites Grant v.

South Carolina Coastal Council, 319 S.C. 348, 461 S.E.2d 388 (1995), suggesting he has

been denied equal protection because his disabilify award was lower than that in Peoples.

Grant has no application here, where each claimant bears the burden of proving he or she
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is entitled to workers’ compensation benefits. See Shealy v. Algernon Blaire, Inc., 250

S.C. 106, 110, 156 S.E.2d 646, 648 (1967); see also Forrest v. A.S. Price Mechanical,

373 S.C. 303, 311, 644 S.E.2d 784, 788 (Ct. App. 2007) (noting that “[t]he law mandates
the Commission evaluate each case ... in accordance with its particular facts™).
Furthermore, in Grant, the Court found no equal protection violation because the
plaintiff, who was not allowed to fill in part of his property, failed to show he was
similarly situated to his neighbors, who were permitted to do so. 319 S.C. at 354-55, 461
S.E.2d at 391-92. Similarly, and at a minimum, Claimant is not similarly situated to the
claimant in Peoples. Here Claimant’s injury was to his left leg/foot whereas in Peoples,
the claimant established that the injury to his Achilles tendon also affected his leg. In °
Peoples, the claimant testified that he had lost 70% of the use of his leg, 364 S.C. at 129,
611 S.E.2d at 530, whereas ‘here there was no similar testimony. Unlike Claimaﬁt, the
claimant in Peoples underwent two surgeries and a third was recommended, which the
claimar\lt refused because it likely would require a fusion of his ankle bones. 364 S.C. at
125, 611 S.E.2d at 528. Here, fufure surgery was reéognized_as a possibility but not
ordered by Dr. Ohlson. (R. pp. 618-619). Thus, Claimant’s superficial attempt to
compare the facts in this case to the facts in Peoples, along with his unsupported equal
protection argument, should be rejected. |
Claimant incorrectly | asserts that the Commission erred by awarding him
compensation under Section 42-9-30 instead of Sections 42-9-10 or 42-9-20. First, this
issue is not preserved for appeal. Claimant’s Form 50 alleged injury only to his left foot.
(R. p. 66). Claimant’s Form 58, Pre-Hearing Brief likewise alleged injury only to his left

foot, and asserted a 17% impairment rating to the lower left extremity and/or a 50% loss
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of the left foot. (R. p. 216). Although Claimant’s Form 30 raised the issue of the
amount of his disability rating, he did not raise the issue that the wrong statutory section
had been applied and/or that he should have been allowed to proceed under Sections 42-
9-10 or 42-9-20. | (R. pp. 75-77). As noted above, matters not raised to the Full

Commission in a Form 30 become and are the law of the case. See, e.g., Creech, 320

S.C. at 564, 467 S.E.2d at 117; Green, 311 S.C. at 80, 427 S.E.2d at 687; Ham, 193 S.C.
66,7 S.E.2d 71.2; see also Nucor Corp., 410 S.C. at 514-515, 765 S.E.2d at 561.
Furthermore, Claimant’s argument fails for the simple reason that he has not
proven injury to two body parts. In the case he relies on, Lee, the hearing commissioner
found the claimant had suffered injury to two distinct body parts. 350 S.C. at 77, 564
,S.E.2d. at 355-56. Where a claimant proves injury to two scheduled members or a
scheduled and an unscheduled member, he “may proceed under either the general
disability sections 42-9-10 and 42-9-20 or under the schedule member section 42-9-30 in
order to maximize recovery under,” the Act. Lee, 350 S.C. at 78, 564 S.E.2d at 356.
.However, where a scheduled loss ié not accompanied by injury tb another body part, the
claimant is limited to disability payments as set forth in the scheduled member provisions

of Section 42-9-30. See, e.g., Singleton v. Young Lumber Co., 236 S.C. 454, 471, 114

S.E.2d 837, 845 (1960). Under the scheduled member provisions, payment is made
regardless of whether the claimant suffers any loss of earning capacity as the result of a
work-related injury. Id. at 470, 114 S.E.2d at 845. Conversely, even if a claimant is

totally unable to earn a living as a result of a compensable injury to a single, scheduled
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member, he is limited to recovery under the provisions of section 42-9-30. Wigfall v.

Tideland Utils., Inc., 354 S.C. 100, 580 S.E.2d 100 (2003).%

Subsequent cases make it clear that “the Singleton Court intended ‘impairment’ to
encompass a physical deficiency,” and requires some injury or impairment to a second
body paft. Wigfall, 354 S.C. at 106, 580 S.E.2d at 103 (explaining that Singleton stands
for the proposition.that “an individual is not limited to scheduled benefits under § 42-9-
30 if he can show édditional injuries beyond a lone scheduled injury”); see also Bass v.
Kenco Group, 366 S.C. 450, 462-65, 622 S.E.2d 577, 583-85 (Ct. Aép. 2005) (finding

claimant had incurred two compensable injuries); Bixby v. City of Charleston, 300 S.C.

390, 397? 388 S.E.2d 258, 262 (Ct. App. 1989) (finding the claimant’s injury to a
scheduled member “affected” another body part by analyzing whether the claimant
“suffer[ed] a residual disability as a result” of the compensable injury). In this case,
Claimant alleged and testified to an injury only to his left foot. (R. p. 66) (R. p. 216) (R.
p. 317, lines 21-24 (Q: “The only body part you injured in this accident is your left foot;
is that correct?” A: “Yes, Ma’am”)).

Claimant’s assertions regarding his alleged “rﬁultiple complications affecting
other parts of the body,” his hip and his use of a cane were not raised in his Form 50, his
Form 58, or his Form 3VO and, in any event, do not change the result. His alleged use of a
cane does not constitute an injury to a second body part. Claimant has provided no proof

of injury to other body parts, including his hip. Patently, just because Claimant alleges

5 The two cases Claimant relies on regarding the proof of total or partial disability, Qutlaw v.
Johnson Serv. Co., 254 S.C. 486, 176 S.E.2d 152 (1970), and Coleman v. Quality Concrete
Prods., Inc., 245 S.C. 625, 142 S.E.2d 43 (1965), are inapplicable to this case because they were
decided under the “economic model” provisions of the Act, now codified at Sections 42-9-10 and
42-9-20, whereas, Claimant’s award in this case was made under the “medical model” scheduled
member provision, Section 42-9-30.
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“multiple complications affecting other parts of the body,” does not mean he has proven
injury to a second body part pufsuant to Singleton, 236 S.C. at 471, 114 S.E.2d at 845,
and its progeny such that he is entitled to pursue an award under either Section 42-9-10 or
42-9-20. Claimant is limited to recovery under Section 42-9-30.

Substantial evidence supports the Commission’s 34% disability award. Claimant
did not raise this issue in his Form 30 and has not proven that he suffered a compensable
injury or impairmeﬁt to a secend body part. He is, therefore, res;ricted to recovery under
Section 42-9-30, and the Commission’s 34% disability award should be affirmed.

IV. The Commission properly held that Claimant was at Maximum Medical
Improvement as of August 13,2012, (Issue No. 19)

First, this issue is not preserved for appellate review because Claimant did not
raise it on his Form 30. (R. pp. 75-77). As noted above, matters not raised to the Full
Commission in a Form 30 become and are the law of the case. See, e.g., Creech, 320

S.C. at 564, 467 S.E.2d at 117; Green, 311 S.C. at 80, 427 S.E.2d at 687; Ham, 193 S.C.

66,7 S.E.2d 712; sée also Nucor Cogp., 410 S.C. at 514-515, 765 S.E.2d at 561.
Second, this issue has been conceded by Claimant. Regardless of Claimant’s
assertlons on appeal, he conceded at the November 28, 2012 hearing that he had reached
‘MMI. (R. p. 271, lines 13-14). Claimant asserted on his Form 58, Pre-Hearing Br1ef that
he reached MMI on August 13, 2012. (R. p. 216). He stated he reached MMI on August
13, 2012 in his .March 26, 2013 Brief to the Full Commission. (Brief on Behalf of

Claimant/Appellant, R. pp. 224-225). Parties are bound by the statements and

concessions made on the record and in briefs filed by their counsel. See JASDIP Props.;
395 S.C. at 641, 720 S.E.2d at 489 (“[a]n issue conceded in the trial court cannot be

argued on appeal”); Carolina Renewal, Inc. v. South Carolina Dept. of Transp., 385 S.C.
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550, 558, 684 S.E.2d 79, 784 (Ct. App. 2009) (parties are bound by concessions made in

their briefs); State v. Dicapua, 373 S.C. 452, 456, 646 S.E.2d 150, 152 (Ct. App. 2007)
(parties are “bound, by the actions and concessions of counsel”). Therefore, Claimant is
barred from challenging the finding that he reached MMI on August 13, 2012. -

Furthermore, whether a claimant has reached MMI is a factual determination to

be made by the Commission. Curiel v. Environmental Mgmt Servs. (MS), 376 S.C. 23,
29, 655 S.E.2d 482, 485 (2007). So long a$ the Commission’s finding is suppoﬁed by
substantial evidence, it sh;)uld Be upheld on appeal. McGuffin, 307 S.C. at 186, 414
S.E.2d at 163; Broughton, 336 SA.C.'at 496, 520 S.E;2d .at 6_37; Here, ﬂ}e'Commissién’s
determination that Claimant reached MMIb Qn'A-A'ugust 13,2012 is supportéd by reliable,
probative an(i substantial evidencé ir; 'the form of his treating phyéicjan’s medical notes.
Dr. Ohlson stated, withou't_ limitation, that “[p]atient has reached méximum medical
improvement.” (R. pp. 6'18;619) (R p. 74).

&laimant erroneously asserts that Dr. Ohlson’s opinion thét he had.reache'd MMI
_ was “from. an orthopedic stahdpoint”‘ only. Dr. O"hinson, who was Claimant’s authorized.

- treating physician, did not limit his opinion in any way. (R. pp. 618-619). He did refer

_ Claimant to a chronic pain management specialist; however, that does not mean Claimant

was not at MMI for his wo_rk-relafed injury. See, e.g., Dodge v. éroccoii, 334 SC 574,
582, 514 S.E.2d 593, 596-597 (Ct. App. 1999) (the fact that a claimant ¢ontinu¢s 0
recéive medical care does not preclude a finding that he has reachéd MMI). |

.Even if there is ’conﬂjcting ﬁedical evidence in the Record, which Respondents

do not concede, the Commission’s determination is supported by substantial evidence,
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(R. pp. 618-619) (R. p. 74), and must be affirmed. Anderson, 343 S.C. at 492-93, 541
S.E.2d ?at 528.
This Court should affirm the Commission’s determination that Claimant reached
MMI on August 13, 2012.
V. The Commission‘ propérly awarded Respondents credit for Total
Temporary Disability benefits paid after Claimant reached maximum
medical improvement. (Issue Nos. 12 & 13)
Claimant argues that the Commission misapplied Curiel. However, Claimant
mis-reads Curiel, which does not stand for the proposition that, once a claimant reaches

MM, he is entitled to TTD so long as he is not able to work and/or so long as he did not

exaggerate or obfuscate the degree to which he was injured. Instead, in Curiel the issue

was whether the claimant was entitled to TTD for the period from the date he was fired,
fanuary 21,2002, up and until the date he reached MMI, or October 3, 2002. Thus, even
in CLtél, the proposed TTD would not have been paid after the claimant reached MMI,
-but only up to that date. 376 S.C. at 29-30, 655 S.E.2d at 845-86. Here, Claimant is
arguing that, even once he reached MMI, he was entitled to continued payments of TTD

because he was not working. That is not the holding in Curiel and is not the law in South

Carolina.
The Commission correctly applied the law as stated in Curiel and elsewhere:

Essentially, workers’” compensation benefits accrue along a time
continuum: temporary total disability benefits are available from the date
of injury through the date of maximum medical improvement; post-MMI
benefits may then be awarded either as a permanent total or partial
disability, or as a percentage of impairment to a scheduled member.
[citation omitted]  Accordingly, the date of maximum medical
improvement signals the end of entitlement to temporary total
benefits.

33



Curiel, 376 S.C. at 29, 655 S.E.2d at 485 (erﬁphasis added). Where an employer has
continued to pay TTD after the date a claimant reaches MMI, the employer may be

awarded credit for those TTD payments made after the MMI date. See, e.g., Hendricks v.

Pickens County, 335 S.C. 405, 414, 517 S.E.2d 698, 703 (Ct. App. 1999) (once a
claimant reaches MM], it is “appropriate to terminate TTD benefits in favor of either

permanent partial or permanent total disability benefits”); O’Banner v. Westinghouse

Elec. Corp., 319 S.C. 24, 27-28, 459 S.E.2d 324, 326 (Ct. App. 1995) (upholding credit
~of TTD payments back to the date of MMI, despite the fact that the claimant continued to
réceive pain medications and was not able to return to work).?

Claimant’s reliance on Swinton V. South Carolina ,Dept.' of Meﬁtal Health, 314

S.C. 202, 442 S.E.2d 215 (Ct. App. 1994) is misplaced. Swinton involved an employer
who unilaterally suspended TTD payments under former Reg. 67-504, which reqﬁired
proof that' the claimant both had reached MMI and was capable of returning to work

' ’Without restriction. Neither that regulation nor fact pattern is at issue in this case ‘and,

therefore, both the reasoning ahd résuit reached in Swinton are inépposite.
| The'.prox./isions applicable fo this claiﬁ for termination of TTD are noW codified -
at S.C. Code 'Reg.l § 67-506. Reg. 67-""506(A) provides that’,“‘[d]i_sability is presumed to
continue unﬁl the employee returns to work; except as provided here.” S.C. Code Reg.,
| § 67-506(A) (emphasis added). Reg. 67A-5(.)‘6(B). provides that TT.D- may be stopped when -

the claimant reaches MMI and the Commiss'ion finds the employer may termihate TTD.

26 Claimant’s citation to and discussion of cases dealing with stare decisis, is perplexing at best.
To the extent he is arguing that the Commission should not follow Curiel, he fails to note the
numerous other South Carolina decisions that are consistent with the holding in Curiel, and that
should be followed here. ’
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S.C. Code Reg. § 67-506(B). There is no requirement that a claimant be provided with
full-time empléyment, or that his injury be susceptible to “corrective treatment.”

Thus, this Court should affirm the Commission’s ayvard of a credit to
Respondents for TTD paid to Claimant after the date he reached MMI.

VI. The Commission properly rejected Claimant’s request for penalties
and/or sanctions related to medical treatment and/or alleged late
payments. (Issue Nos. 11 & 12)

Claimant incorrectly asserts that the Commission erred in not applying penalties
against Respondents. His arguments in this respect are somewhat confusing in that he
details his complaints about medical treatment as well as alleging late payment of both
TTD and Temporary Partial Disability. First, this issue is not preserved. for appellate
review. Claimant did not rais¢ these allegations or seek sanctions in either his form 50
or Form 58. (See R. p. 66) (R. p. 216). Although Claimant raised the issue of late
payment of TTD in his Form 30, he abandoned it in his March 26, 2013 Brief on Behalf
of Claimant/Apbellant, where Claimant reduced his exceptions on appeal to three
arguments that excluded the sanctions issue. (Brief on Behalf of Claimant/Appellanf, R.
pp. 218-226).7

Furthermore, both of these issues are meritless. With regérd to medical tr¢atment,
Claimant’s complaints relate to care provided prior to the November 28, 2012 hearing
and, in fact, much of it pre-dates his first Form 50, filed in May 2012. There were no
allegations of refusal to provide medical care in either Claimant’s Form 50 or Form 38.
(R. p. 66) (R. p. 216). At the November 28, 2012 hearing, Commissioner James clarified

that the hearing concerned permanency and not Claimant’s medical treatment. (R. p.

2" Mixson, 304 S.C. at 33, 402 S.E.2d at 894 (explaining that, “[t]he failure to argue an exception
in a brief ordinarily amounts to an abandonment of it”).
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299, line 5 — p. 300, line 11 (advising Claimant that she would look at the pictures of his
foot wound, but “what we’re determining is permanency”)).”® Under the Act, “there is no .
liability on the part of an employer to furnish medical treatment to an injured employee
beyond ten weeks from the date of injury unless in the judgment of the Commission it

‘will tend to lessen the period of disability.”” Dykes v. Daniel Constr. Co., 262 S.C. 98,

109, 202 S.E.2d 646, 652 (1974). There is no Commission order directing any of the
medical care that Claimant alleges was improperly refused or denied. There simply is no
evidence of or legitimacy to Claimant’s claims that Respondents failed to provide
“reasonably ... required” medical care. S.C. Code Ann. § 42-15-60.

With regard to his allegations regarding late payment, the aate-stagnps, on
Claimant’s checks, (R. pp. 657-674), are unidentified and, therefore, lack any probative
~ value. There was no testimony elicited at the hearing indicating who put the date-stamps
on the copies of Claimant’s checks or for th;.t purpose.” It is more likely than not that
lthese are the' dates on which Claimant providedvhis attorney with a copy of the checks
than that they are the date that Claiman; himself received them. Any conclusion that
Claimant was paid benefits late based on unexp‘lained and unidentified date stamps on

copies of checks would amount to impermissible speculation. E.g., Coleman, 245 S.C. at

% Furthermore, with respect to Claimant’s attempt to move for penalties regarding medical
treatment at the July 8, 2013 hearing, the Sept. Hearing Commissioner Decision specifically held
that “any and all issues regarding additional discovery and motions were not before the
undersigned at the Hearing on July [8]", 201[3],” (Sept. Commissioner Decision, R. p. 26), which
was not appealed. Thus, whether right or wrong, the decision to not award penalties or sanctions
‘is the law of the case. Nucor Corp., 410 S.C. at 514-515, 765 S.E.2d at 561.

%% Claimant’s arguments at this stage as to what those date stamps are or are not do not constitute
facts in the Record. Argument of counsel is not evidence. See, e.g., Bowers v. Bowers, 304 S.C.
65, 68, 403 S.E.2d 127, 129 (Ct. App. 1991); S.C. Code Ann. § 1-23-380(4) (“[t]he review ...
must be confined to the record”); Martin v. Rapid Plumbing, 369 S.C. 278, 288, 631 S.E.2d 547,
553 (Ct. App. 2006) (appellate “review is restricted to the evidence considered by the appellate
panel in reaching its decision,” and may not rely on evidence not considered by the Commission). .
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630-31, 142 S.E.2d at 45. Claimant mistakenly asserts that Respondents were allowed to
stop payment pursuant to S.C. Code Ann. § 42-9-260. (See Curiel, 376 S.C. at 29, 655
S.E.2d at 485 (entitlement to TTD ends at MMI)).. Finally, without any support for his
argument that he is entitled to penalties, Claimant’s assertion that he is entitled to a ten
percent increase in compensation under S.C. Code Ann. § 42-9-90 is misplaced aﬁd also
should be rejected.
| This Court should deny Claimant’s request for penalties and/or sanctions.
VII. The Commission properly denied Claimant’s attempts to submit
additional evidence and/or move to compel treatment at the July 8, 2013
hgaring. (Issues Nos. 1,2, & 4)
First, these issues are not properly before the Court as they relate to the Julyl8,
2013 hearing and subsequent Sept. Commissioner Decision. In that Decision,
Commissioner James held that, “any and all issues regarding additional discovery and
motions were not before the undersigned at the Hearing on July [8]™, 201[3], as the sole
issue to be décid§:d was the. ‘impact of the pay records of Jared Lampkin on the
determination of Claimant’s average weekly wage.”. (Sept. Commissioner Decision, R. p.
26). That Decision was not effectively appealed and, therefore, is not subject to‘ appellate
review. Green, 311 S.C. at 80, 427 S.E.2d at 687; Ham, 193 S.C. 66, 7 S.E.2d 712; see
also Nucor Corp., 410 S.C. at 514-515, 765 S.E.2d at 561.

Nonetheless, and solely out of an abundance of caution, Respondents address the
arguments raised by Claimant that he should have been allowed to subpoena witnesses
and submit documents, including his deposition transcript and other “rebuttal” evidence,
at the July 8, 2013 hearing. Claimant cites Reg.‘67-613(a)’s reAquirement that parties

“shall arrange and present all evidence at the hearing.” He also cites S.C. Code Ann. § 1-
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23-320(E) as authorizing him to present whatever additional evidence he wanted to add
to the Recerd at the remand hearing. However, Claimant was represented by cormsel at
the November 28,2012 hearrng. Claimant had the opportunity and, in fact, was required
to present all of the evidence that he deemed necessary at that inrtial hearing. The
“" admission of Lampkin’s ‘additional pay records did not authorize or entitle Claimant to a
full de novo hearing. Instead, as was repeatedly explained to him, the remand fo‘fh_e
Hearing Commissioner was solely to 'eonsider the effect, if any, that Lampkin’s pay
records: fro'rn Alside Revere had on‘the caieulation of Claimarrt’s AWW, (Letter from
Valerie. D Deller to Allison Nussbeum, dated May 29, 2013, Rt p. 514) (Notice of
Hearing, dated June 19, 2013, R. p. 60 (indicating the remand was f‘eh issues as set forth’
b}; Full Commission Qrder”)), and not, as Claimant suggests, broadiy Qh “all iséuee on
review.”.v | |

In additi_orr, the ev‘id‘ence Claimant proposed.to submit does not.meet the standard
set out in Reg. 67-707. Ata minimum, hie deposition was not newly. 'discor/ered but, in
facr, wae kno'wn, to him prior to the Noivember 28, 2012 hearing before Cernmissioner
James. ‘In his May 10 Motion, Claimant admitted that he was under trre mistaken -
impreésion that his deposition had'been admitted into the Reeord — thls explanation does
not meet the requirements of Reg. 67-707. The Hearing Cqmmissrorler pr_eperly denied
Claimant’s attempt to submit his deposition at the remand hearing.' (R. p. 349, line 17 —
p. 352, line 23; p. 366, line 12 — p. 367, line 13; p. 369, line 1 — p. 370, line 25). He had

no right, pursluant to Rule 32, SCRCP? or otherwise, to submit it at the July 8, 2013

- 3% Claimant apparently misunderstands the function of Rule 32, SCRCP. A deposition may be
used to impeach a witnesses’ own trial testimony; however here, he was attempting to submit his
deposition transcript to contradict the deposition testimony of another witness, Cobb.
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hgaring. Again, to the extent he believed it was relevant, his deposition and other
evidence®' should have been submitted prior to or at the November 28, 2012 h'eafing.
Claimant asserts, incorrectly, that because the standard for admitting additional
evidence after thé Novembér 28, 2012 hearing is that “the new evidence is of the same
nature and character required for granting a new trial,” Reg. § 67-707(C), that means he
was entitled to a de novo hearing after Lampkin’bs Alside Revere pay records were
accepted. While the Standard for after-acquired or discovered evidence is understandably
high, in light of the requirement that parties “arrange and present all evidence at the
hearing,” S.C. Code Reg. § 67-613(A), that does not mean that the result of admitting
speciﬁc after-acquir_ed"evidence requires a second, full-blown evidentiary hearing or that
Claimént was then entitled to submit whatever additional evidence he desired. As noted
above, Claimant had the opportunity to and was obligated to present all of his relevant
evidence at the November 28, 2011 hearing.
| Claimant makes the illogical argument thét" all of the dbcuments he sent to the
Commissiéﬁ under cover of a motion, even motions that were denied, became paft of the -
official Record. if this were the case, Reg. 67-707 and the standards for admitting
-additional and newly discovered evidence would be mganingless. Instead, when' the
- Commission granted his motion to include Lampkin’s pay records, those and only those
records were admitted into the official Commission Record. And, as notéd above, the

remand to Commissioner James was solely to determine the effect, if any, of those pay

*! Citing no case law or other authority, Claimant asserts that, “[mJedical evidence is presumed to
be relevant, material and non-repetitive in hearings before the Commission.” This is not the test
for admitting after discovered evidence. See Reg. 67-707(C). In addition, an argument not
supported with case law is deemed abandoned. In the Matter of the Care and Treatment of
McCracken, 346 S.C. 87,92, 551 S.E.2d 235, 238 (2001).
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records on the calculation of Claimant’s AWW. It was not an invitation for Claimant to
attempt to completely retry his case.

Nonetheless, Claimant takes issue with the scope of the July 8, 2013 hearing,
arguing that it was unlawful to limit that hearing to consideration of the newly-admittéd
Lampkin pay records. Reg. 67-707(C)(2)(d) provides that, if a motion to admit additional
and newly discovered evidence is granted, “[t]he case will be remanded to the original
Hearing Commissioner who may, ﬁnless otherwise provided, reconvene the hearing or
admit the deposition of a witness into the récord.” S.C. Code Reg. § 67-707(C)(2)(d)
(emphasis added). Here, contrary to Claimant’s assertion, the hearing notice indicated
that it was a “[r]lemand on issues as set forth by Full Commission Order.” (Notice of
Hearing, dated June 19, 2013, R. p. 60). The Commission also clarified for the parties
that the remand was “solely based on the prior Judicial Conference Order that granted the
Claimant’s Motion for Additional Evidence.” (Letter from Valerie D. Deller to Allisdn
Nussbaum, dated May 29, 20i13, R. p. 514). Upon inquiry, Claimant was repeatedly

32 In

advised that the remand hearing was solely to consider the newly admitted evidence.
short, the Commission made clear to the parties that the remand was for a spéciﬁc
purpose, which it was authorized to do under Reg. 67-707(C)(2)(d).*

Next, Claimant argues that he was denied due process when Commissioner James

denied his attempt to subpoena two employees of Snelling Stafﬁng and the claims

*(R. pp. 516-517).

3 Claimant’s assertions regarding bifurcation and limitations on the Commission’s authority are
not supported by any case law, McCracken, 346 S.C. at 92, 551 S.E.2d at 238, and, in any event,
are without merit. The “Commission has broad discretion in procedural matters.” Marquard v.
Pacific Columbia Mills, 278 S.C. 323, 324, 295 S.E.2d 870, 871 (1982) (see also R. pp. 538-539
(advising Claimant that bifurcation was a process unrelated to workers’ compensation cases and
explaining that “the issue of after discovered evidence had been separated from the remaining
issues on appeal and remanded to the single Commissioner™)).
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adjuster for Snelling’s insurer at the July 8, 2013 remand hearing.>* At that hearing,
Commissioner James clarified that the remand was solely to consider the recently-
submitted Lampkin pay records from Alside Revere and their impact, if any, on the
AWW calculation. (R. p. 325, liné 21 — p. 326, line 1). She properly granted
Respondents’ Motion to Quash, as the subpoenaed individuals were not Alside Revere
employees and could not speak to anything regarding emplo\yment records from Alside
Revere. (R. p. 326, line 15 — p. 329, line 24; p. 338, line 13 — p. 340, line 7).

Claimant’s arguments regarding the types of information Pascutti, Baldwin and
Service would have provided are not supported by any facts in the Record and, instead,
are incorrect (other than with respect to the facts that Pascutti and Baldwin worked for
Snelling, and Service worked for the insurer). (See R. p. 330, line 21 — p. 332, line 5
(Claimant speculating as to Pascutti and Baldwin’s roles in “facilitating” Lampkin’s
permanent position at Alside Reveré)).

This Court should dismiss Claimant’s arguments as meritless.

VIII. The Commission properly rejected Claimant’s attempt to file an
Amended Form 30. (Issue No. 6)

Claimant’s first éttempt to submit an Amended Form 30 was both untimely, at
least as to the Jan. Commissioner Decision, and defective as to both it and the Sept.
Commissioner Decision because he failed to submit the required filing fee. Section 42-
17-50 provides, in pertinent part, that an application for review must be filed with the

Commission “within fourteen days from the date when notice of the award shall have

** Neither Adams v. H.R. Allen, Inc., 397 S.C. 652, 726 S.E.2d 9 (Ct. App. 2012) nor State v.
Mouzon, 326 S.C. 199, 485 S.E.2d 918 (1997), cited by Claimant, is applicable to this case. The
issue in Adams was the method by which a portion of the initial hearing transcript, which was
inaudible in part, was reconstructed. Mouzon involved a criminal trial wherein the defendant,
who presented no evidence during trial, was denied his right to make the final closing argument
to the jury, to which he was entitled.

41



béen given,” and that “[e]ach application for commission review must be accompanied
by a fee equal to that charged in circuit court for filing a summons and complaint in order
to defray the costs of the review.” S.C. Code Ann. § 42-17-50; see also S.C. Code Reg.
§§ 67-701 & 67-702. The requirements of Section 42-17-50 delineate the Commission’s

appellate jurisdiction, and the Commission cannot expand its authority. Allison v. W.L.

Gore & Assoc., 394 S.C. 185, 188-189, 714 S.E.2d 547, 549-550 (2011) (the fourteen-

day window for appeals is jurisdictional and cannot be extended).

Pursuant to S.C. Code Ann. § 42-17-50, the deadline to file an appeal of the Jan.
Commissioner Decision with the Full Commission was January 18, 2013.  Claimant,
who was represented by counsel at that time, filed a timely Form 30, along with the

appropriate filing fee, raising six issues on appeal to the Full Commission. (R. pp. 75-

77). Claimant filed an-opening Brief with the Full Commission, Respondents filed their

Brief, and Claimant filed a Reply Brief.”

Claimant’s purported Aménded Form 30 was dated October 9, 2013 and emailed
to the Commission on chober 12, 2013. (R. pp. 140-144, 547-548). Filed over 10
months after the Jan. Commissioner Decision, it was neither timely to appeal that
decision nor accompanied by the requisite filing fee. Claimant’s Amended Form 30
attempted to raise a number of issues, at least eight of which directly challenged the Jan.
Commissioner Decision. It was clearly oufside the 14-day window to appeal the Jan.
Commissioner Decision and filed after the parties had fully briefed that appeal.

The Commission’s regulations do not provide for amended Form 30s. Compare

S.C. Code Reg. § 67-613 (amending requests for hearing and answers via Forms 15, 50

35 See (Brief on Behalf of Claimant/Appellant, R. pp. 218-226) (Respondents’ Brief to the Full
Commission, R. pp. 228-237) and (Appellant’s Reply to Respondents’ Brief, R. pp. 239-266).
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and 52) with S.C. Code Reg. § 67—701 (Form 30 request for review hearing with no
provisions for amended filings). Claimant’s reliance on Reg. 67-613(B)(4) is misplaced.
The quoted- portion speciﬁcally states that “if the nature of the claim or the reiief
’reque_ste_d changes file a new hearing request according to Reg. 67-207 unless Reg. 67-
61.0 applies.” S.C. Code Reg § 67-613(B)(4) (emphasis added) Reg. 67-207
specifically refers to hearing requests via Forms 15, 50 or 52 and does not refer to or
' 1mphcate Form 30 appeals in any way. Reg. 67-610 likewise apphes to “Requests for
'Hearing”,and “Answers” and not Form 30 appeals. Furthermore, Reg. 67-610(B) allows
a.party to a'niendL a forrn“‘once‘as‘,"a_matter of course at any time before or within thirty
days after it is served. 'Otherwise a party may amend a form no later than ten days prior
to the riearing and o’riiy. by leav.eof the Commissioner or by written consent of the
“adverse party.” S.C. Code Reg Anri. § 67-610(B). Here, even if this section applied to
his Form 30 request for appellate'review, which it does not, Claimant' did not file his -
Amended Form 30 Within' thirty daysof his origi‘n’al Form 30 and did not obtain.either
leave of the Conimissioner or Respondents’ consent. Claimant’s Amended Form 30 was,
therefore, ineffective to raise new or additional issues regarding' the Jan. Commissioner
Decision. | |

- Although Clairhant’s Arnended Form 30 may havée been timely to appeal issues
decided in the Sept Commissioner Decision, he failed to submlt the statutorily-requlred
filing fee with his Amended Form 30, as requrred by Section 42 17-50, which requires
that “[e]ach ap_pllcation for commission review” be accompanied by the filing fee,” S.C.

Code Ann. § 42-17-50 (emphasis added), and did not file a Form 32 request for waiver of
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filing fees.*® As a result, he failed to effectively appeal the Sept. Commissioner Decision.
Thus, the unappealed Sept. Commissioner Decision is the law of the. case with respect t‘o'
the issues decided therein. See, e.g., Creech, 320 S.C. at 564, 467 S.E.2d at 117;. Green,
311.8.C. at 80, 427 S.E.2d at 687; Ham, 193 S.C. 66, 7 S.E.2d 712; see also Nucor Co-gp" oy
410 S.C. at 514-515, 765 S.E.2d at 561. As;’a result, findings of fact and Conclusions of
Law set foﬁh in the Sept. Commissioner Decision cannot be chéllenged on appeal now. |
In addition, because the Commission prop‘erly -rejected Claimant’s attempt to file
an Amepded Form 30 .and accompanying attachrﬁents; as well as his other attempts to
add’méteriril'to thé Commission Record, 'thoée items may not be considered by this Court
- on appel‘lai(j; review.”” It is well-eétablished that ‘appellate reviev;} of a COI’IFI'ILIA‘liS'SiOHA '
-' ‘decisio‘n is confined to the reco_rd before the Cofpmission. SC Code Anni. § 1-23-380(4) |

{
;

(“[t]he review ... must be confined to the record”)';'se_e also Terry v. South Carolina

f . Dept. of Health & Env’l Control, 377 S.C.' 569, 574, 660 S.E.2d 291, 294 (Ct. App 2008)
(éppellate"review of agency decisions “is confined to the record} ). Moreéver,““[t]his
vC-ou‘rt’s review is restricted. to the evid‘ence‘ considered by the appellate -panel in reachirig_
”}@ d'ecision,” and the Court may not rély on evidence not coﬂsidered by the'Comm‘ission.
Martin, 369 SC at 288, 631 S.E.2d at 553. |

-This Court should hold that the Appellate Panel properly rejécted Cléimant’s

Amended Form 30, including the attachments, as untimely filed to appeal the Jan,

36 Claimant was aware of the Form 32 process. See Note 4, supra. Moreover, a pro se litigant

“who knowingly elects to represent himself assumes full responsibility for complying with

substantive and procedural requirements of the law.” State v. Burton, 356 S.C. 259, 265, 589

S.E.2d 6, 9 (2003); Goodson v. American Bankers Ins. Co. of Fla,, 295 §.C. 400, 403, 368 S.E.2d
687, 689 (Ct. App. 1998) (pro se litigants held to the same standard as attorneys).

*7 This includes, without limitation, the materials attached to Claimant’s May 6, 2013 and May
10, 2013 motions to admit evidence, his Amended Form 30 and attachments, proposed APA pp.
126-351, Dr. Tavel’s MMI dated July 22, 2013, and Claimant’s Afﬁdawts L 1I and I, etc. (see .
R. pp. 145-207, 422-489, 692-917). ,
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Commissioner Decision and ineffectively filed to appeal both the Jan. and Sept.
Commissioner Decisions. Furthermore, this Court should restrict its review to the Record
before the Commission and disregard all of Claimant’s arguments that are based on non-
Record evidence.
IX. Claimant’s remaining arguments regarding alleged fraud, procedural
defects and Due Process rights violations are meritless. (Issues Nos. 2, 3,
57,89 &10)

First, to the extent these issues relate to the Sept. Commissioner Decision, they
are not properly before this Court because that Decision, which was ﬂot appealed, is now
the law of this case, see, e.g., Creech, 320 S.C. at 564, 467 S.E.2d at 117; Ham, 193 S.C.
66, 7 S.E.2d 712; Nucor Corp., 410 S.C. ét 514-515, 765 S.E.2d at 561, and cannot be
challenged on appeal.

Nonetheless, and solely out of an abundance of caution, Respondents address
Claimant’s various arguments. Claimant’s allegations rega.rding allegedly incorrect
information on the Form 20, as well as his unfounded assertion concerning Respondents’
Counsel’s statements at the July 8, 2013 hearing, are both unsupported by the Record and
incorrect. Claimant filed no motion with regard to the errors he claims were made on fhe
Form 20, and his attempts to raise this issue at the July 8, 2013 hearing wefe properly
denied. As counsel explained, the dispute appears to revolve around whether Claimant’s
wages with Sné\lling should be divided over 20.7143 weeks, as is the case on the Form
20, or over 19 weeks, which Claimant believes to be correct. (R. p. 360, lines 9-18).
Respondents note that Commissioner James had all of Claimant’s pay records before her

when she determined the proper AWW. (R. pp. 627-656) (R. pp. 933-949). Claimant

should be cautioned about making unfounded accusations of Counsel “misleading the
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court.” There is no fraud;' instead, the parties disagree over the propér method for
calculating Claimant’s AWW.

Furthermore, by his own admission, the alleged “evidence” he relies on as the
basis for his fraud allég'ations pfe—date thév November 28,2012 hearing, (R. p. 362, lines
13-25), and should have been'réised and presented at that hearing. S.C. Code Reg. § 67-
613(A) (“[e]ach party shall arr'angevand'present all evidence at the hearing”) (emphasis
added). It was nof. Claimant is not entitled to on-going multiple biteé at the apple simply
because he is dissatistied with the results of the first heafing. |

In addition, Claimant asserts that hlS averments of insurance fraud should have
beeﬁ reported to the State Attorney General and the Departmen;c of Insufance. First,

“unless the Commission suspects insurance fraud has been.committed, it is ~undAerv no
‘obligation to report meritless claims of fraud. Section 42-9-440 provides ‘vthat, “[t]he
commissi‘(;n ‘shall report all cases. of suspected false statement or misrepresentation, as
~. defined ih Section 38-55-530(‘1_)), to the Insurance Fraud Diyision ‘of the Office of the
.Attorney General for- ‘inveétigation and prosecutiAorrl, if - Warranté'd,’ pursuaﬁt to the
Omnibus Insurance Fratid and Reporting Immunity Act.” S.C. Code Ann. § 42-9-440. A
‘disagreement about the proper way to calcﬁlate waées ona Fpm 20 does not constitute a
misstatement, misrepresentation or fraﬁd. :

Contrary to Claimant’s assertions otherwise, he hés not been denied any due
process to which he is entitled. ‘Proc'ed'ural ciué process “is flexible and calls for such

procedural protections as the particular situation demands.” Jones v. South Carolina

Dept. of Health & Envt’l Control, 384'S.C. 295,316, 682 S.E.2d 282, 294 (Ct. App.

2009). Due process “requires (1) adequate notice; (2) adequate bpportunity for a hearing;
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(3) the right to introduce evidence; and (4) the right to confront and cross-examine

witnesse.s.” Clear Channel Outdoor v. City of Myrtle Beach, 372 S.C. 230, 235, 642
S.E.2d 565, 567 (2007). In order to prevail on a claim that he was denied due process in
an administrative setting, Claimant must show he has been substantially prejudiced.
Jones, 384 S.C. at 316, 682 S.E.éd at 294. Claimant has not been prejudiced by the
process at the Commission. Instead, he was provided propér notice, an initial. hearing at
which he was allowed and obligated to present all his evidence and to examine/cross-
examine any witnesses, a remand hearing, two appellate Panel hearings and rulings on
numerous motions. . He relied heavily on -the Commission staff throughout the
Commission proce_ec_lings.38 | Claimant has not been denied due process. |

Claimant allegeslthat he had improper notice of the 2017 remand hearing before
the Appellate Panel. However, this Court’s order instructed the Commission to provide
Claimant with “the'required thirty days’ notice and his review hearing.” (Unpublished
Opinion, Appellate Case No. 2014-000186, June 22, 2016, R. pp. 55-56).° This Court
declined to rule on any other issues. Thus, the “review hearing,” was on the same issues
that were ‘heard in Octvober 2014, albeit with the required 30 days’ notice. As had been
repeatedly explained to Claimant before, that review hearing was to determine the issues
~ raised on his Form 30-40, Nothing about the remand changed the scope of the Appellate

Panel’s review, as this Court did not decide any substantive issues.

% (R. pp. 538-539).

%% Claimant erroneously suggests that this Court’s remand was because “14 days was insufficient
time between the issuance of the decision and order from Commissioner James second hearing
and the full commission review hearing.” Instead, the remand was due to the Commission’s
failure to provide him a full 30 days’ notice, as is required by Reg. 67-704.

“ See (R. pp. 531-532 (explaining the matter on appeal was limited to the issues raised on his
Form 30)) (R. pp. 535-536 (same)) (R. pp. 538-539, 541 (same)).
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Claimant’s argument regarding the scope of the remanded Appellate Panel review
restates his arguments that his Amended Form 30 should have been accepted and
considered, which Respondents address' above. Claimant indeed was required to submit
all his evidence at the initial November 28, 2012 hearing, with the exception of the
Lampkin Alside Revere pay records that were admitted pursuant to Reg. 67-707. That
does not mean he was required or allowed to submit additional docﬁmentation at the
remanded Appellate Panel hearing or that the Commission was re:quired to admit the
same. To the extent Claimant argues tha£ the Commission somehow misled him into
believing his Amended Form 30 had been accepted but later held that it was not,.‘his
arguments lack both merit and support. (R. p. 498, line 6 — p. 499, line 15 (Appellate
Panel confirming that Claimant’s Amended Form 30 was not part of the Commission
file); p. 503, line 1 —p. 505, line 21 (Claimant arguing that his Amended Form 30 should
be accepted but receiving no ruling on that issue)).

Claimant alleges that the Commission failed to provide any reason for denying his
request for extended oral argument. However, they explained that they had the extensive
briefings and the Record, and did not see a need for extended oral argument. In addition,
the Appellate Panel allowed Claimant, over objection, to reserve the majority of his time -
for his rebuttal argument, even though he bore thg burden of going forward with his
appeal. (R. p; 493, line 16 — p. 495, line 22; p. 512, lines 13-14). Again, Claimant has
been provided with all the due process, and more, to which he is entitled.

Claimant misreads Section 1-23-350, which provides, in pertinent part fhat, “[i]f,
in accordance with agency rules, a party submitted proposed findings of fact, the

decision shall include a ruling upon each proposed finding.” S.C. Code Ann. § 1-23-350
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(emphasis added). The Comrﬁission does not have rules or regulations governing or
allowing for each party to submit i)roposed ﬁﬁdings of fact in the workers’ compensation ‘
context. Thus, Sectiovlﬁl 1-2‘3-350 does not fequire the Commission to rule separately en
fhe nearly three-huﬁdred .pf(ﬂ)posed findings | ‘of\- fact submitted by Claiman't.‘“»
Furthermore; Claimant’s suggestion weuid render workers’ compensation proeeedings
- uncontrollably unwieldy: Parties could submit lengthy propos’ed findings, as Claimant
hae done here, that Would require the CommissiOﬁ elssentially to rehear the entiré matter
each time it proposed to enter a Written decision. | |

“Finally, C_léimant objects te the Commis~si0n requesting -Ceﬁnsel for Respondenfs
to draft a proposed. Deeision and Order. ‘Howevef, what he fails to note.' is that the
Request fer Propoeed Order. Sf)eciﬁcally and unambiguously resefves to the Commission -
“the right to modlfy ’and/or delete any or all portions of the submitted Decision and
Order.”42 The 2017 Commlsswn Decision was 51gned by all three members of the
Appellate Panel, signifyi.ng their appeoval of the decision ‘as issued. (2017 Commission
} Decision-, p. 14).V |

‘Courts and administrative bodiles olften request one( side or the other to draft a
proposed erder. There'ie nothingwr()n.g, unconstitutional or unethicel iﬁ doing S0, SO
long as the decision-makef makes the fmal decision and re.serves the right to revise any

proposed order, which was the case here. This argument has been considered by this

Court in other cases and found to have no merit. Brown v. Peoplease Corp., 402 S.C.

476, 486, 741 S.E.2d 761, 766 (Ct. App. 2013).

! See Claimant® sAug 30 2013 (R p. 518); Dec. 2, 2013 (R pp- 952-959); and April 11, 2017
(R. pp. 557-564) proposed findings.

2 (R p. 549).
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This Court should reject Claimant’s due process arguments as meritless and
unsupported.

CONCLUSION

For all the reasons stated herein, Respondents respéctfully request that this Court

_affirm the Commission Decision in its entirety and dismiss this appeal.

Respectfully submitted,

November 17, 2017 : /‘[/d e

R. Mark Dawis;S.C. Bar No.T~ 15522
Helen F. Hiser, S.C. Bar No.: 76124
Allison Nussbaum, S.C. Bar No.: 72514
MCANGUS GOUDELOCK & COURIE, LLC
735 Johnnie Dodds Blvd:, Suite 200
P.O. Box 650007

Mount Pleasant, South Carolina 29465
(843) 576-2900

Attorneys for Respondents
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