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THE CLERK: 2013-GS-32-1513, State versus Albert
Shane Owens, indicted for burgléry 2nd degree/non-violent;
he is pleading to burglary 3rd degree/2nd deg?ee (sic).
2013-Gs-32-1516, State versus-Albertlshapé
Owens, indicted for burglary 2nd degree violent, he is
pleading aS‘charged. He is waiving presentment to the
Grand Jury and is represented by‘M£3 nylie. |
~ ALBERT SHANE OWENS, after being duly sworn,
testified as follows: o |
- THE PROBATION AGENT: Your anor, Mr. Owens isv
on probation. - This plea will.be a violation and we have
also issued a citation and violation report.
- THE COURT: You served it on him?
THE PROBATION AGENT: Yes, sir.
THE COURT: Very good. o
MS. USRY:  Your Honor, just for"clarificétion,
the burglary 2nd non-violent was indicted as that. ”
However, the plea to bﬁrglary 2nd Violenf -~ the defense .
attorney and I have discussed that -= he's waiving -= on
that indictment, we corrected that, and the defendant has -
reviewed that'and ﬁaifed that to go fbrwérd today;b
THE COURT: Waived presentmént to the Grand
Jury? . | | R - -
‘MS. USRY: Yes, sir, to the violent because he

did -- that was my understanding, got put before the Grand
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Jury for non-violent and should have been before it as
violent.

THE COURT: All right. Mr. Owens, give me your
attention, sir. You come before the Court pleading guilty
to the crimes of burglary 2nd degrée/violent and burglary
3rd degree/second offense; is that correct?

.THE DEFENDANT: Yes, sir. _

THE COURT: Do you understand the potential
sentence regarding burglary 2nd degree/violent is up to 15
years? Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: And burglary 3rd degree/second
6ffense is up to ten years. quYbu understand that?

THE DEFENDANT: Yes, sir.’

- THE COURT: Do you understand that neither one
of these have been presented to the Lexington County Grand
Jury? Do you understand that?

| ‘THE DEFENDANT: Yes, sir.

THE COURT: And you've talked about that with
your attorney, correct?

' THE DEFENDANT: ‘Yes, sir.

'?HE COURT: And you've ‘indicated with your
initials on the senﬁehcing sheets and with your signature
on the two indictmentsvthat you want to waive or give up

that presentation to the Grand Jury; is that correct?
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. THE DEFENDANT: Yes, sir.
THE COURT: You understand the matter's come

before the Court without negotiations or recommendations

as to the sentences by the State of South Carolina?

THE DEFENDANT: Yes, sir.

THE COURT: All right, sir. That was your
understanding, correct?

THE DEFENDANT: Yes, sir.

THE COURT: All right. Understanding this, do
you want.to go forward with your two guilty pleas at this

" time?

- THE DEFENDANT: Yes, sir.

THE COURT: ' All right. Are you currently under
the influence of any drugs or intoxicants of any kind or
currentlynhave-it in your system?». |

. THE DEFENDANT: No, ‘$ir.
} THE COURT: Are you suffering from any kind of

physical or mental; emotional problem that would keep you

from understanding what you're doing here today?

‘THE DEFENDANT: No, sir.

THE COURT: You also understand by pleading
guilty here today that is a violation of your - probation.
Do you understahd that?

THE DEFENDANT: Yes, sir.

THE COURT: You were on probation for the crime




10

11

12

13

14

15

16

17

18
19
20
21
22
23
24

25

of safecracking. Do you understand that?

THE DEFENDANT: Yes, sir. |

THE COURT: And you could have been doing
perfectly on probation, I'll hear from the agent, but just
for the purposes of argument, if you've been doing
perfectly on probation, when you plead guilty here today,
that in and of itself violates your probation. Do you
understand that? | |

THE DEFENDANT: Yes, sir.

THE COURT: All right, sir. And understanding
all that you still want to continue‘td go forward with the
guilty pleas; is that correct? -

THE DEFENDANT: Yes, sir. - ,

THE COURT: 'When you plead‘guilty you give up
certain‘constitutional rights; amongfthose, the right to
remain silent. If-you talk to me you give those rights
up. Do you understand that? , | | '

| THE DEFENDANT: Yes, sir.

THE COURT: Other rights are the presumption of
innocence, right against seif—incrimination, at trial the
State has to prove you guilty beyond a reasonable doubt.
If you plead guilty, y§u give up those rights. Do you
understand that? '

THE DEFENDANT: Yes, sir.

THE COURT: You're entitled to a jury trial.
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Twelve men and women sitting in the box over there and
listening to the facts and evidence as presented by the
State to see if there are indeed enough facts and evidence
to prove you guilty beyond a reasonable doubt. If you
plead guilty, you give up those rights up. Do you
understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Now, in‘yOur jury trial with your
attorney you can question the witnesses and the evidence
presented by the State. If you'wahted to, you could
present a defense and testify, call witnesses on your own
behalf. When you plead guilty, you give up all those
rights. Do you uhderstand that?

THE DEFENDANT: Yes, sir.

THE COURT: Now you come before the Court and
you're pleading guilty to burglary 2nd degree/viqlent and
the burglary 3rd degree/2nd offense. Are you pleading
guilty to both those criﬁes freely and voluntarily?

THE DEFENDANT: Yes, sir.

THE COURT: Of YOur own free will and accord?

THE DEFENDANT: - Yes, sir. |

THE COURT: Are you pleading guilty because you
are indeed guilty of those crimes?

THE DEFENDANT: ‘Yes, sir.

THE COURT: Anybody promise you anything ox
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threaten you or force you in any way to get you to plead
guilty?

THE DEFENDANT: No, sir. A

THE COURT: And you understand that the burglary
2nd degree/violent is classified as a violent and a
serious offense by the State of South Carolina. Do you
understand that?

THE DEFENDANT: Yes, sir.

THE COURT: So you understand that that would
then, if ﬁhe Court -accepts that plea, that gives you at
least one strike under the state's three-strike law. Do
you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: And if you accumulate three serious
offenses or two most serious offenses, you understand the
State can be asking for life in prison without the
possibility of paiole no matter what your potential
sentence could be. Do you understand that? |

THE DEFENDANT: Yes, sir.

THE COURT: All right. And you talked about
that with your attorney, correct? -

THE DEFENDANT: Yes, sir.

THE COURT: 1In fact, it's a violent offense,
you've spoken with your attorney about that, correct?

THE DEFENDANT: Yes, sir.
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THE COURT: All right, sir.

Now, Counsel, your name is?

MR. DRYLIE: Erik Drylie.

THE COURT: All right, sir.

So, Mr. Owens, you're here with your attorney,
Mr. Drylie, correct?

THE DEFENDANT: Yes, sir.

THE COURT: Did you tell him everything you need
to tell him about all these matters, including the

. probation matter?

THE DEFENDANT: Yes, sir.

THE COURT: Have you had enough time to talk to

him?

THE DEFENDANT: Yes, sir.

THE COURT: Do you need any more time to ﬁalk to
him?

THE DEFENDANT: No, sir.

THE COURT: Are you satisfied with his help and
representation? o

THE DEFENDANT: Yes, sir.

THE COURT: Any complaints about his help or
representation?

THE DEFENDANT: No, sir.
THE COURT: All right, Mrx. Drylie, you're here

representing the interest of your client, Mr. Owens; is
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that correct?
MR. DRYLIE: Yes, Your Honor.
THE COURT: And he comes before the Court to

tender his pleas of guilty to the two offenses named. Do

you concur?

MR. DRYLIE: I do, Your Honor.

THE COURT: And he claims he comes before the
Court of his own free will and accord?

MR. DRYLIE: Yes, Your Honor.

THE COURT: And have you explained to him his
constitutional rights, any defenses he might have as well

as the information,‘the evidence in the possession of the

State?

MR. DRYLIE: Yes, Your Honor.

THE COURT: Thank you vety muéh.

All right, Solicitor, the facts of the two
cases, please.

MS. USRY: Thank you, Your Honor.

This incident occurred on March 11th, 2012, and
March 12th of 2012. March 12th is when the owner of the
business actually returned to his business and saw that it
had been broken into over the nighttime period while he

was away.

The owner of the business that originally made

the 911 call, Your Honor, is Chapman's Auto. Mr. Chapman
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is present here in the courtroom today.'

On the date of this incident he returned to work
and saw that his building had been broken into. Among
other things that were taken from his place of business
were a chainsaw, two fire pits, various handheld tools,
outdoor lighting, and a number of copper wire and
different types of wiring within his building, Your Honor,
that were taken.

Officers responded to the scene and they did an
investigation and looked through onvthe scene of this
business and they determined that the siding on the side
of the building appeared to have been cut and pulled back
away to allow entry into the building. In addition, when
they went  they observed that glass window panes that weré
part of a third bay roll-up door had been broken in that
door to get into this area and to remove the items.

In addition when they started looking outside
the building, it's surrounded by a fence, Your Honor, so
you have to go through the fence to get to the building.
They found a place where the wire on the fence was
actually cut and a hold made into the fence to get into
this area.

During the course of the investigation, they
determined that other businesses next to this business had

been broken into. There was a Dove Machine shop nearby.
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An air dryer had been removed from the building, but they
actually hadn't been able to carry it away. I believe
they recovered that item, but it had been moved out of the
building énd attempted to take away.:

-‘Additionally, there was a truck outside the
building, a Ford Ranger, that had been broken into, the
side window had been broken, and items had been gone
through in that truck and removed from the truck.

And finally, there's a West Columbia Collision,
and that's a business in that same area, Your Honor, that
wés hit during the same time. Three radiators were taken

from that business. They were able to obtain two back.

- In addition, there was damage to that store.

Your Honbr, I've handed up a restitution sheet
in this case that indicates what the different parties
have requested. Now, Mr. Chapman's I just rounded. He
actually -- his business, because the siding was pulled

. back and the fence gone into in addition to the copper

wiring that was taken, he estimates it was over $20,000
total and I put a small amount because ultimately these
parties understand that they're not going to see any of
this money when you hear this defendant!s prior record,
Your Honor.

But Mr. Chapman actually is the one that
found -~ that kind of got investigators from West Columbia
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looking into this case and on the trail of the defendant.

He determined that -- he went to CMC Recycling later that

same morning, Your Honor, and determined that the

défendant had been to that business and sold the copper
wiring.from his shop to that area, and so the defendant
received, I think, abput $1,400 about.

He has the exact amount, Your Honor.

THE COURT: All right. |

‘MS. USRY: He received $1,194.95 from sélling

that cooper wire, and that's ultimately what got |

investigators on the trail of this defendant, following
him. He was later arrested on —-~thislhappened on March
12th. The defendant was‘ultimately‘arrested on March
22nd, 2012. Officers were able to get in touch with the
defendant's girlfriend and they made multiple different

-contacts in trying to track this guy down, hut they
‘ultimately found his girlfriend and got her to call him

and say let's meet at the Dollar General. -They met at the
Dollar -- the defendant met his girlfriend at the Dollar
General and that's when officeré were -able to ulﬁimately
arrest him. He did not come willingly. |

He bonded -- excuse me, Your Honor. He's been
in jail since that time or he bonded out énd he's in on a
bench warrant -- beg the Court's indulgence -- he's in on

a bench warrant right now.
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, But I do want to bring to the Court's attention
that I'm diémissing as part of this plea today a prior
burglary on Séptember,ath of 2012, where the defendant is
connected to a robbery of a Beach Bingo location. During
the month of September last year that building was broken
into three separate times. They found the defendént by
they had some blood at the,séene one of the;timeé'the
building was broken into and they found that by giving

_ that blood to SLED and they had a CODIS hit at SLED, Your

Honor. We have not received the full DNA results back
from that SLED hit, Your Honor, so we're dismiésing that
case tqday baéed on the charges that he's pleading to, the
violent charge. | |
Additignaliy,vas part of the charge he pleads to

we're,qismissing~a~number‘of charges. There were other

. burglaries, safecracking, grand larceny, and enhanced

property offénsesfjust from this incident alone, but we

whittled it down to two primary charges.

I've got the defendant's prior record I can also
give you at thié time if you're ready’for that, Your
Honor.

THE COURT: Please, ma'am.

MS. USRY:  In 1988 hefé got a burglary 3rd
degree. In 1990, a larceny and a B&E auto. In 1991; a

grand larceny. The sentencing sheet just said multiple
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counts of grand larceny and it was listed multiple times.
I'm not exactly sure of the exact number of those, but I
would say more than three or four. A larceny of motor
vehicle, that's two counts of that. It looks like he
received about ten years for those offenses, Your Honor,
the grand larcenies of motor vehicle in ‘91,

His next offense is 1999, possession of
marijuana. In 2002, attempted burglary and another

possession of marijuana. In 2003, a DUS 3rd offense. I'm

‘not sure where the two priors come from, Your Honor. 1In

2007, possession of marijuana, possession df drug
paraphernalia, criminal ddmestic violence, and the
safecracking. ' I believe that's what he's on probation for
now. | A | _

In 2008, grand larceny greaterlthan $5,000. And
then he currently also has from 2012 pending Richland
County charges for burglary 2nd/violent and safecracking.
Those have not been resolved yet, Your Honor.

The victim would like to briefly address the
Court. |

I will tell Your Honor that I've spoken with the
victim of the bingo parlor and we reaghed out and received
victim impact statements from all of the other victims in
this case and that's how we came to the figures we've

presented to you. They pretty much all across the board
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recognize they're not going to see their money from this
defendant and they're looking for jail time, Your Honor.

THE COURT: All right. Thank you, ma'am.

MS. USRY: Yes, sir.

THE COURT: All right. Yes, sir, if you want to
come forward. Tell me your name and I'll be glad to hear
from you, sir.

MR. CHAPMAN: Thank you, Your ﬁonor. Robert
Chapman. |

THE COURT: Yes, sir.

MR. CHAPMAN: I would like to ask the Court to

- look at the defendant's past. If he's released, to be
‘monitored fully for the full length of probation because

with his past, when he broke into my business he was on

probation, bond, and a warrant for his arrest, so he has

' no care for the citizens of Lexington. So with that, you

_know, if he doesn't serve time, which I hope he does, I

would ask for him to be monitored at his cost. We all
know restitution's not going to be made.
| THE COURT: Thank you very much. I appreciate
it.
MR. CHAPMAN: - Thank you.
.THE COURT: All right. Mr. Owens, regarding the
facts of this particular case, I know we've heard some

other matters, but regarding the facts of these two cases
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that you're here about today, the burglary 2nd
degree/violent and the burglary 3rd degree/second offense,

the Solicitor went over those factslandva brief. sunmary of

.those facts are set forth in your two indictments. My

 question to you is, are those facts true and correct?

THE DEFENDANT: Yes, sir. »

THE COURT: . And you understood when you engaged
in those activities you were committing crimes? You
understood that?

'THE DEFENDANT: Yes, sir.: =~

THE COURT: Have you.underStood.my questions
here today? -

THE DEFENDANT: Yes, sir. = |
"~ ‘THE COURT: Have all your answers to me been the
truth? | | |

THE‘DEFENDANT: Yes, sir.

"THE COURT:  Anybody tell you how to answer my
questions? ' .

' THE DEFENDANT: No, sir.
_ ~ THE COURT: ‘And"you understand you have the
right to appeal»your Quilty plea within ten days?
' THE DEFENDANT: Yes, sir. .

THE COURT: I find there's been a substantial
factual basis for the plea. I find the defendant's
decision to pleéd guilty to be done freely, voluntarily,
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knowingly, and intelligently made. He's had the advice of
competent counsel with whom he's satisfied; therefore, Mr.
Owens' decision to plead guilty to burglary 2nd
degree/violent and burglar 3rd degree/2nd is accepted.

All right, Counsel, let me hear from you.

MR. DRYLIE: Thank you, Your Honor.

Mr. Owens is 43 years old. When I first met him
he.was 42. He only has an eighth-grade education. He did
eventually obtain his GED. He's,mostly‘done construction

work throughout his life. He does have a 16-year-old

‘daughter who 6ne,day he would like to be able to see, not

in a correction center or prison.

Your Honor, as you heard, he does have a lengthy

prior record. He knoWs full well that he's not walking

_oﬁt of this courtroom today. He has no expectations of
that. He knows. he's going to get-some time, probably some
serious time. 'He's here today to take responsibility,
Your Hoﬁor. |

He's had some pretty serious mental issues for

most of his life. He's also had a rather bad substance

- abuse problem. You could probably tell that by his

record. He got hooked on crack cocaine at a very young
age and I think most everything that was stolen usually

went to feed his habit, Your Honor.

His goal would be one'day to be able to have a
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relationship with his daughter where he's outside of
prison and he can stay off drugs and to be able to live
life. We realize that, yoﬁ know, his prior record is

probably very disconcerting, Your Honor, as well as the

fact that he was on probation when these crimes were

- committed.

Your Honor, all we're simply askihg for in this

case is as much mercy as the Court is able to show. He

knows that he's going to get_sbme time today. He's
prepared férlthat. "He wants tO‘take responsibility and
apologize to the victims, Your Honor.

THE COUET: "All right. Thank you.

© Agent, do you want to proceed on the

vsafecracking matter? f'

| THE PROBATION AGENT: Yes, sir..

THE}COURT}w Just tell me very briefly what the
¢ircumstances. are. C | _
| THE PROBATION AGENT: - Jﬁdge, very briefly, he

was sentenced to ten years suspended to five years

probation. He was ordered to pay $128,814 in restitution.

He has paid $1,086. 'Our citation -- we actually served a
citation to address the charges today.

I did speak with the victim this morning. He

. realizes he's not going to receive any more monies and

he's asking for jail time -- that was his words -- no
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specific amount of time. The agent is asking for a full
revocation and convert the monies to a civil judgment.
MR. DRYLIE:'.Your Honor, I do want to add one
thing real quick. |
THE COURT: 'Yes,'sir.
MR. DRYLIE: He's been in the detention center
for around 220 days. o |
- THE COURT: You have an idea of how loné he's
been in, Solicitor? ' |
MS. USRY: . Your Honor, 1 doﬁ't, »
THE COURT: = What was the day that he was
incarcerated then? ' ,
MR. DRYLIE: . He was incarcerated on March 22nd.
He bonded out very brlefly, Your Honor, but he never did
bond out after the 22nd. He's been in since the 22nd.
.MS. USRY: That's my mistake on the bench
watrant. He never made bond. | _ _
THE COURT: So since March 22nd of this year
he{é been incarcerated then?
MR. DRYLIE: Yes, Your Honor.
' MS. USRY: Yes, sir.
MR. DRYLIE: And, Your Honor, I would like to
add one more fact. I'm sorry.
THE COURT: Yes, sir..

MR. DRYLIE: He did fully cooperate with the
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police in these two charges. When they began asking him

about it he confessed to everything, told them exactly
where he went in and what was taken, Your Honor. And from
the moment I met him he wanted to come here and accept
responsibility. The only reason it's taken us this long
is there's a mixup at the jail where they had told me
several times that he was not there anymore, when in
actuality he was.

THE COURT: Thank you very much.

All right. Regardlng the probation matter, I do
find there's a willful violation of the terms and

conditions of probation. Regarding that matter, I'm

revoking the sentence, terminating the case, turning the

amount owed to a civil judgment and run it concurrent to
2013-GS=32-3374. |
2013-GS-32-3374, burglary 2nd degree/violent,
sentence of the Court is the defendant's committed to the
State Department of Corrections for a determinant term of

ten years and given credit since March 22, 2013. And the

_sentence in 2013-GS-32-1513 is the same.

I've ordered a judgment in the three matters
that there presented as an order of restitution, I've »
changed it to an order of judgment to those three #ictims,
and that shall be reflected in the office of the Clerk of

Court as judgments as of this date in those matters.
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Thank you very much.
MS. USRY: Thank you, Your Honor.
(The proceedings were concluded.)

*** END OF REQUESTED TRANSCRIPT OF RECORD ***
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3.  Name(s) of co-defendant(s) (if any) _NA :

4

The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:
@
O
© _
5. The date upon which sentence was imposed and the terms of the sentence:
@ ___0ct.31 2013

O AERU'E'*CM%&;{




©
6.  Check whether a finding of guilty was made: | : ?%LED’
(a) aﬁerapleaofguilty_\{ | i L A 800
()  afterapleaof not guilty____ | Sl A EEE
() after a plea of nolo contendere _ ITi 2A.Sh ":ﬂ ;.1 |
1. Dx‘:lyou appeal from the judgment of conviction or the unposmon of seriténcbtETC SU
Not tafor med by o.Homm) of ryght +» appeal
8. If you answered “yes” to (7). list:
(@  the name of each Court to which you Mdz
/. o o
ii. —_—
iii,
(b)  the result in each such Court to which you appealed:
i
(c) thedateof each such result:
i NA
.
(d) | if known, citations of any written opinion or orders entered pursuant to such
results: ‘
i _NA
A
R
9. If you answered “no” to (7), state your reasons for not so appealing:
@ was not 1ekemed by attoraey of ngkt s appeal
®
©
10.

State concisely the grounds on which you base your allegaﬁon that you are being held in

: custody unlawfnlly'

o lf

+ B eee

——— e ream B wreemampra b

Revised 3/2003
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@ —_ See attacked Me_mc(aadum
® FILED

©

11,  State conexsely and in the same order the facts which support each of the-ggt:;xgs se‘i !
0% Seo atlachmeat _ K““x%
(@& j ~ {.‘IXIRGT‘.’H U
®»
©
12.  Priorto tlus apphcanon have you ﬁled with respect to this conviction: e
(@) any petition in a State Court under South Carolina Law? __H&
(b)  any petition in State or Federal Courts for habeas corpus or post-eonvieﬁons
relief? A |
(c)  anypetition in the United States Supreme Court for certiorari other than petitions,
| if any, already specified in (8)7 M /Y N A
(@ amy other petitions, motions or appheatlons in thxs or any other Court? M
13. If you answered “yes” to any part of (12), list with respect to each petition, motion or

ik

application:

(a)  the specific nature thereof:
i vé

iii.

iv.

(b) thename and location of the Court in wluch each was ﬁled.
i _NA

il

iii.
iv.

(c) the disposition thereof:

i NA

ii.
iti.

Revised 3/2003




14.

15.

16.

17.

iv, :

it FILED
(d) thedate of each such disposition: H i
. Hit 52 -5 A 40
ii.
i ST A CadRiad
iv . TEAIRGTOR ST

(e)  if known, citations of any written opinions or orders entered pursuant to each such
disposition:

i _Né&

|

ifi.

wv.

Has any ground set forth in (10) been previously preseated to this or any other Court,
State or Federal, in any petition, motion or application which you have filed?

- _bo

If you answered “yes” to (14) identify:

(a)  which grounds have been préented:

i _NE&

i _WA

(b)  the proceedings in which each ground was raised:

i N

0o

i, A

If any gomd set forth in (10) has not i)leviously been presented to any Cdurt, Stateor
Federal, set forth the ground and state concisely the reasons why such ground has not
previously been presented:

@ _NA

®

©

Were you represented by an attorney at any time during the course of:

Revised 3/2003
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18.

19.

20.

(a)  your arraignment and plea? , . ey
- FILED
(b)  your trial, if any?
(©  yoursentencing? _Ye S B -h A % y0
(d)  your appeal, if any, from the judgment of conviction or the mpo_%aq? Qi:'. E",‘.'-‘:. 3133
_ . Semtonoe? —_ . s HL*r"?’{-}"
(e)  preparation, presentation or consideration of any petitions, motions or applications

with respect to this conviction, which you filed?

If you answered “yes” to one or more parts of (17), list:

(@)
i.
ii.
iii.
®)
i

ii.

iii.

the name and addrwsofmchattomeywhorepresentedyou:_
__PuH\C De,pea decs Q mce. Lenmy}ow Couw‘vj

the proceedings at which each such attorney represented you:

_Pleax

State clearly the relief you seek in filing this application:
sentenace madification

Are you now under sentence from any other court that you have not challenged?

No

Revised 3/2003
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STATE OF SOUTH CAROLINA )2 0 1 4 C P ‘ 2 09

VERIFICATION
Countyof Lextngton o wu0
' Bis uay -p o F
L , being duly swom upon my oath, depose and say that I have subscribed {a th fomgomgsg

application; that I know the contents thereof; that it includes every ground knownid- '“ibt I

= ——Vacaling, setting asid¢ or cotrecting the con eonvnch"“a"nd"‘fen ¢ #iftacked in this a@ﬁ;W" —-

that the matters and allegations therein set forth are

AMM

SWORN to and subseribed before me this ﬂ‘_

day of 1 S+ , 2014,
(LS)
Notary Public .
My Commission Expires: — |24

Revised 3/2003
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ORIGINAL

APPLICATION TO PROCEED WITHOUT PAYMENT £={} B 3]
OF COSTS AND AFFIDAVIT i
IN SUPPORT THEREOF . n0
L S
o LI
L » hereby apply for leave to proceed in this action without prepayment of fees or cogisares
security therefor. In support of my application I declare under penalty of perjury1hat B COUR]

e followi g Tacts are triie: L IXIRG U o
(1) Iam the applicant in this action and Ibelieve [ am entitled to redress.

(2) Becauseofmy po?exty T am unable to pay the costs of said proceeding or give

security thereof. .
Y Applicamt

SWORN or affirmed to and subscribed before me this

ASt_ dayof. UMy 2014
Notary Public . :
My Commission Expires: ! ! & LI
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» 1 SORIGINAL

State of-\ South Caroling o ) .
Cm.mﬁj op Lexmg’mn o | f‘sLED
Voo - - Repe(e_nce: P‘“H“.ﬁ@ﬁ%d\lﬂ“%
Albert Shane Quiens Relief  Mersrandum, chiziss
| T CUERK DF COURT

LEXIHETEN SO

S tate ment cc Facts

Gl’ound(om’,) Suppof*l'mg Pac’r: . - |
" Ahe defendant Albert Shane Ouens appeared befgre the
Circudk Court of Lexmgten Coun’(p QOct. 3) 2613 where he pleaded

by way of coersien and beng mislead to believe +hat he ho‘d, cammifed

‘a '-bul’g lary 2nd. daéa“ee.,o'»\il_cleal' crime, The Cir cuct C°““+‘3“dﬁe on .
Gek. 51, 2013 Pasled o 15sue ds Pinal order of judgment pertang o

a 0 to 10 year non-vislent, and net a. 10 year mntmum m“"dd{'c(
. Visleat. These. actions by the Crvcuct Court 15 not yush Ptab le bg?'

v a showof preyudice. - o o L

Atus fact remaas; that Hie bulding (oF burglary) 14

question had already been damaged by way of a’previous hale” wn
- the buddms where the defendant entered the buldiag durtag

* day light hours. A vifal element regarding the diPlerence tn the
charge tnvolved whether or riot the hole pre existed , ushereas,
counsel Padedalidate aad explore as.an nvestigation.

 Aecarding fo S.C. Code and Section 16-11-312, -depe,rtdqo'}'

Oi;.\‘z«s does not mea{’ the fe&m/emeﬂ"' ner Hle fe'(vemea{'s'vonr Qa

: chq:‘gcz, dnd conviction of 274 buglady as alleyéd. -
- FE ;:(he5g.l:fc_r'ne3 of vecord 1 fact only spoke to defeadaat

: sodce wherFapponted to represeat dereyndcm{', and the second
h‘,m' @as. ot Oct. 31, 2613 on the day of the hearing when the
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. P9 . Z cp &’
azH'o«neg {old defendant Ouwens that he was going to plead
to burglary 2nd ytha raange of a k10 (eecmmeﬂded. Pefendaat
‘was never tformed by aa attorney that sad chadge wasa
‘cansidered vialent, nor did the defendaat pul19 undesstand the
pracess of the (anguage of the (egal termdnalagy.

e aHome.) on recard failed o (epr’esen{- defendaat
adequately. -Counsel Parled to 1avesiigate and pusue all avalable

defense onthre behall of Hie defendaat. Counsel Laled o put

relevant facts before the court, 4o abtan relevant documentatros

to S'ufipo({' Cuien’s wuadable state of mund (meatal laess).history

as well as a lang ferm substaace addictian, - | 4
4P o had not peen for couasel's musialorming the defeadant

- peftanng to the c_‘flm’ge, and con vickion, he waould have (msisted on
96«!’9 ‘{-ofl'c’ta\'by Jury: | ”, S -
e State could not prove that the building was damaged by the
defendant, nor could the state prave that the taetdeat occured
- during the night. - o ' ~_
| A!ano‘igh,'%e defendast has a priav record of burglacy, the

convichanburglacy gnd degree vigleat preyudiced the defeadant
Ane burglacy alleged hece uader 8.€. haw wieets the requicement
of a nan voleat erne. T |
Couase ! further Puled 4o have an avestigator visit Hie
ectme. scene, noe did he htmself wiset the ertate scene.
Ceunsel fuled to Gle for o pfe(lmmo\@ heactag, 1o flea
mationt to have defendont Guwens underga .a p@ckd@iéf@f --_..‘i(.nm Ina-
tton, mcludmg Jackson V. Pevig 378 U.S. 348 (GfS.-b‘f)' ki@,’f’e—g’iﬂlﬂe.

the wluntariess of /4Ppl|<:<m'f‘s statemeat that e made {Q:
law eutForcoment, | | -

N ;
R
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| pg- 3 of (e
Ahe. number one element that the state must prove is tatent.
e state must prove criminal teat laeymd o reasonable doubf -
Just as the state must prave every elemeat beyanch o
' reasonable doubt. fle atforney Luled to coatest the state’s
~ subjectiily to reasonable doubt, R N
~ fn Hopt V. Ltah, Supreme Ceuct ruled that a con fessian 1s not
“admissable F 1F s obtoued by apecatiag on the hopes or Pears
of Hie accused, and 14 dotng so, deprived hum or hee of the
Preedarm of wll o¢ self control necessacy ds make o voluntarmy
stotement. |
Ao court 1 Brem V. linmbked States, saud Hhat o statemeat must
be free and voluatary, not extracted by any soct of threats or
Viclence, cr “promises !’ |
Combined with the Pact that defendaat ts a lagman with ne |
K ou.sledge}oc the law aad althugh he stated fi the recacd Hutle
understood the chages and e consequeaces, and what he was
a fact pleadmg 1o, he w (ack; did not uaderstaad Pully. Counse ]l
tadeed coer}‘ed deCe-'lc(an{' Cuieas to acht‘ev’e, an wedikable |
plea of guilly wubhout due coesideration af defendaats tavacable
shate of mud, (meatal state) 10 Questwa.

{n (960 1 Blackburn V. Alabama, the couct sad “Caercion’™
can be mentalas well as physieal”

Ouwens was under mental fiealth medication ot Hhe Hime of the
p(g,.a,;_-ﬂta fecofdg wll reflect Hus fact. |

- & vfice, defendant was never gwen the opportuntdy for an

é&éttqq&{'e‘a?eﬁgm’am e defense compatible with hus state of

: “mnd ak the e ’(keg fonled fo take tto consideratien such

"z__;t;g}-g\!&{;fzg.pgiffc{orr, Faduce o 1avestigate and pursue all avatlable
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9 L“f &
defense. | -

Aud 1a Ake V. Oklahoma, the court sad, “when a state
bruzgs tts yadieral pausers o bea¢on an tadgeat defeadant 11
errnunal pro ceediag, t+ must take steps to assure that the
defendaat has a Fav appar 'fum{'-j o pres et s defanse. ..
Justice cannct be equal when, simply as a fesalt of his povecty,

a defeadaat 1< deated +he oppac tuaty {a pa(:{'tsara,‘('e,
meaagfully in a. judietal proceediag which has liberty s at

Stoke.

Ground (tuss) supparting Racts: o | »

" Counsel refused +o obtara the relevaat documentation thet
shows defeadaat Oweas hias a substantial amount of docomeatat-
lon, shewotag fus 1avariable state of mund Hhrough Hhe Lexmglm.q
Mental Heatth Facdidy. S -

Nere, Defeadant Ouseas’s tavaciable stabe of miad dunay Hhe
camissiont of the ceme and during the meardceration of pre- trial
dzpe,n.)e', aad ple_u ‘\fleafmg, tsn gacf’ (e.{c\/aa‘l'; ‘ | |
, ﬁepmdan+ Guwieas has a lang hlslor, of addiction +o ‘crack
Cocame, combiaed with tha verg Prct fhat Hhe defendant
| S-UCFU’S prc‘--m a meatal \llness, He has ;been oltaqnaqu wnth
mMayor depression disacded, schizop hreata, sevrre anxtety, and
bi-pglad disardec. B | «

Menkal laess: s one that has caused sggnlncw;{::di sraptien

11 a persons zx/e(sdn.g'l\pe aad which preveats h{s"?wié I-con.;u'(g;’@
sacie ty without disturbing or eadaagering o{'l'wgsror‘ self =3

In 195¢ w.s. supreme Court ta a case Knaias Brshop V..

Unifed Sfafes;,ru(ed that the conviction of a medtally 1'flcomfe'?*&0+
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p:sof ¢
person would pe a deatal of due pracess. tohere daubf excst '
as to a person’s meatal competancy e filace o condact =
| plapes Quiry IS a deprivation op.'kn.s ceastibut wad right,
Fucthernare, the atorney Knew delendaat Owens suffered
Pfcm m:zml'u’ depec{', and Queas was r‘zh,,,lf) an CGUQ)’E['S‘ prafésstaag.f :
aduise pec’{'am:a) o legal charges.

G(ouacl (H'mze) SuPPorl'mg pac{'s

Jatoxication and temporacy 1saady.

Wheat o defendaat ts mkoxteated at the +ime of Hae a-”eped
crionnal condact, o lawyed must consider at least three questions.
_Fiest, hous did e defendast becone wukicated ? Second, 14 what

Way does the defendant clam that Wus 1atoxication affected s
culpabiliky 2 fn mest cases, the aclor’s clasms that he dd net form
e requistte state of med Yo be canvicted of Hha affease  Tud,
of what -(-&)fm of ofPonye 19 'Hul.dg‘:endw‘n" cladged -90.«1&(&\ wteat,
specific wheat, o strick Liabilidy ? Mo commant losss pules differ
cans ldQ(a.blS depending on dhe.pature of the Mess rea, (P angy, Hhat
Mu.s'{' be p(c\fe._d. A
Suppose that o parson becomes so 1afsxicated “«»4’, at the |
{'(Me‘ he comwuts aa opfense,ihe. 1S cud-ap +ouch w&('\ Hea[\"g %‘)‘ o
he does not agpreciate Hie wiongFalness of s conduct, orhe
cannat conPormt his conduct to Hhe law. Assume furthe Hratof
s state of miad were cougsed by meatal disease, rather Hian
#idoxication, e could rage the excuse of 17 saaty, However, -
Zz H‘& Agp&ﬂdan"’ may wish to clam that pecause of tus veluatacy
2 ingestton of drugs or aleskal , he expeneaced samething like,
"'ff,‘f':.f’!{-?f!peff(l_r”g‘ Mscmdg','o( what Hale called "fem poray phrenzg’.’
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P‘)- & ag é
(4 Hale, Note 22, supra, at *32 ) (£oberts V. feaple, 1O Mick, 4o3,
29 (187); see Cuaag V., Slate, 645 P. 2d. 155,158-(G (Alo.skq
1982); State V, lucles, 657 P.2d 781, 782 (Licsh.1983).
Hebdual use of 1atsxicants can resuld 1n substaace -
tndaced meatal disacder Huat pecsists, 1e., the disqeder remains
even Wihea tha acfor 1S not under Hhe 1a plueacq off Mboxicants.
e 4radchional rufe s dhat veluatary 1atoxicaticn ts a
depm;c L syecnﬂc intent crimes, Pe-f:mo[«rz+ Oweas ts net
wlfy as tha result of lis ibaxication at +he ime of {he ertare,
Re wsa s mcqpable op Qrmms,or‘ dcd vwf \2 pac" grm,'-ﬂm.
s‘pectﬂc m"'en{' l’eclu\(ec( \1 {he de_pmthm op lJu. o)e'peﬂ.)‘e,'
_Cauagd Paded + file ,Qr' o p(e,((mma.(cj hmrm.g, also to
File a. mettm pe_r{u.mms e Jacksen V. Denns 378 US. 368

Qi(’.‘f) te ‘le}efm‘fle Yo Yalaatar tness of app{:Camls S{-a:l'emmf'
"t he made e lacw xmpbrce meaf,

AW oves

%mom and subsecerbed |
thre me +hie da.g'g(’ H ‘
\'L)—@M,\ =261
. IR
Netary public o | ‘ _ o

-

BYAY
My Camisgiom eX pire's



37

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) _
COUNTY OF LEXINGTON ) ELEVENTH JUDICIAL CIRCUIT
) )
)
Albert Owens ) C.A. No. 2014-CP-32-1687
S.C.D.C. No. 0178478 )
- )
Applicant, )
) : .
\2 ) RETURN
) (appointment of counsel has been requested)
State of South Carolina, ) : C
)
Respondent. 7))
)

In response to the Post-Conviction Relief (PCR) application filed May‘ 6, 2014,
Responde'n"( would show this Court:

- .

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Lexington County Clerk of Court. Applicant was indicted at the
June 2013 term of the Lexingtén Couh& Grand Jury for two counts of Burglary Second Degree
(2013-GS-32-1513; -1515). Enk Dr&iie, Esq., represented him. On Octobgr 31, 2013, Applicant
appeared before the Honorable Steven H. John and pled guilty to Burglafy Second-Degree,
Violent, and Burglary, Third-Degree (Second Offense). Judge John sentenced him to a term of
(10) years imprisdnme__nt t;or Burglary Second Degree/ Violent and ‘to-‘a' term of (10) years
imprisonment for Burglary Third Degree (Second Offense). Applica;zt did not appeal his pleas

or sentences.

Page 1 of 6 (Responsive Pleadings)
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Attached herewith and incorporated herein are the records of the Lexington County Clerk
of Court regarding the subject convictions and Applicant's application. Respondent reserves the
right to amend this Return upon receipt of any relevant materials.

I

In his current application for PCR, Applicant alleges that he is being held in custody
unlawfully for the following reasons:

1. “Involuntary Guilty Plea”

a. “[Pled] by way of coersion [sic] and being mislead. [sic]”
2. Ineffective Assistance of Counsel
a. “Counsel refused to obtain the relevant documentation that shows defendant
Owens has a substantial amount of documentation, showing his invariable
state of mind through the Lexington Mental Health Facility”
3. “Intoxication and temporary insanity”
1L
Respondent submits Applicant’s allegation his guilty plea was involuntary is

without merit. In PCR cases, an applicﬁnt asserting a constitutional violation must frame the

issue as one of ineffective assistance of counsel. Al-Shabazz v, State, 338 S.C. 354, 363-64, 527
S.E.2d 742, 747 (2600) (citing Drayton v. Evatt, 312 S.C. 4, 430 S.E.2d 517 (1993); _ljmgl
~ State, 278 S.C. 501, 299 S.E.2d 330 (1983); Richardson v. Statg,' 310 8.C. 360, 426 S.E.2d 795
(1993)). An api)ﬁcant who pleads guilty on the advice of counsel mﬁy collaterally :.mack the plea
only by showing (1) counsel was ineffective and (2) there is a reasonable probability that but for

counsel's errors, the defendant would not have pled guilty and would have insisted on going to

trial. Roscoe v, State, 345 S.C. 16, 20, 546 S.E.2d 417, 419 (2001) (citing Hill v. Lockhart, 474

U.S. 52; Jackson v. State, 342 S.C. 95, 535 S.E.2d 926 (2000); Thompson v. State, 340 S.C. 112,
531 S.E.2d 294 (2000); Rayford v. State, 314 S.C. 46, 443 S.E.2d 805 (1994)). ‘An applicant

alleging his guilty plea was induced by ineffective assistance of counsel must prove counsel's

Page 2 of 6 (Responsive Pleadings)



advice was not "within the competence demanded of attorneys in criminal cases." Hill v.
Lockhart, 474 U.S. at 56. Furthermore, “[a] guilty plea is a solemn, judicial admission of the
truth of the charges” against the applicant. Dalton v, State, 376 S.C. 130, 137, 654 S.E.2d 870,
874 (Ct. App. 2007) (citing Blackledge v. Allison, 431 U.S. 63 (1977)). Admissions “made
dui-ing a guilty plea should be considered conclusive unless [an applicant] presents valid reasohs
why he should be allowed to depart from the truth of his statements.” Id. at 137-38, 654 S.E.2d
at 874 (citing Crawford v United States, 51§ F.2d 347 (4th Cir. 1975); Edmonds v, Lewis, 546
F.2d 566 (4th Cir. 1976)). |

Respondent submits the record fully supports the knowing and voluntary nature of
Applicant's plea. However, allegations regarding the voluntariness of the plea may raise
questions of fact the record does not conclusively refute. Accordingly, Respondent requests an
evidentiary hearing on this allegation. Sharper, 279 S.C. 264, 305 S.E.2d 247.

R&spondent submits Applicant’s allegation of meffectxve assistance of plea counsel is
without merit. In a PCR action, the applicant bears the burden of proving the allegations in their
'apphcatlon. Butler v, § tate, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985) (citing Griffin v.
Martin, 278 S.C. 620, 300 S.E2d 482 (1983)). Where the application alleges ineffective

assistance of plea counsel as a ground for rehef, the applicant must prove "counsel's conduct so

undernnned the proper functlomng of the adversarial process” that the plea proceedings “cannot .
be relied upon as having produced a just result.” Id. (citing Strickland v. Washington, 466 U.S.
668, 686 (1984)).

The proper measure of performance is whether the attomey provided representation

within the range of competence required in criminal cases. Id. (Citing Strickland, 466 U.S.at

Page 3 of 6 (Responsive Pleadings)
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687; Tumer v, Bass, 753 F.2d 342 (4th Cir. 1985); Marzullo v. Maryland, 561 F.2d 540 (4th Cir.
1977)). The court strongly presumes plea counsel rendered adequate assistance and made all
significant decisions in the exercise of reasonable professional judgment. Id. (citing Strickland,
466 U.S. at 690). The applicant must overcome this presumption in order to receive relief.

Cherry v. State, 300 S.C. 115, 118, 386 S.E.2d 624, 625 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective

assistance of plea counsel. Id, at 117, 386 S.E.2d at 625. First, Applicant must prove plea

counsel’s performance was deficient. ]d. Under this prong, the court measures an attorney’s

performance by its "reasonableness under prevailing professional norms.” 1d, (citing Strickland,

466 U.S. at 688). Second, plea counsel's deficient performance must have prejudiced Applicant
such that "there is a reasonable probability that, but for counsel's unprofessional errors, the resuit
of the proceeding would have been different.” Id. at 1 17-18, 386 S.E.2d at 625. With respect to

guilty plea counsel, Applicant must show there is a reasonable probability that, but for counsel's

' alleged errors, he would not have pled guilty and would have insisted on gbing to trial. Hill v.

Lockhart, 474 U.S. 52, 59 (1985).

Respondent submits Applicant cannot satisfy either requirement of the Strickland test.

- However, the allegation of ineffective assistance of plea counsel probably raises questions of fact

the record deoes not conciﬁsively refute. Accordingly, Respondent requests an evidentiary

hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).

Page 4 of 6 (Responsive Pleadings)



V.
Respondent submits that Applicant’s allegations regarding Intoxication and Temporary
Insanity should be dismissed. PCR “is not a substitute for nor does it affect any remedy incident
to the proceedings in the trial court, or of direct rgview of the sentence or cbnviction.” S.C. Code

Ann. § 17-27-20(b); see also Simmons v. State, 264 S.C. 417, 423, 215 S.E.2d 883, 885 (1975)

(“It is uniformly held that an application for post-conviction relief is not a substitute for an
éppeal.”). Applicaxif could k;ave raised these issues at trial or on appeal. His failure to do so has
waived these allegations as grounds for relief, Therefore, Respondent requests this allegations
be dismissed pursuant to Rule 12(b)(6), SCRCP.
| o \/ .
Respondent denies each allegation that is. not expressly admitted, qualified or explained.
| | VIL
WHEREFORE, Respondent moves t’o-sumr‘narily dismiss the application because it was
- filed after the statute of limitations had expired. In the aliemaﬁye, Respondent fequests that an

evidentiary hearing be held.

(SIGNATURE BLOCK ON NEXT PAGE)

Page 5 of 6 (Responsive Pleadings)
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Jus 255
e

L2015

Respectfully submitted,

ALAN WILSON
Attorhey General .

JOHN W. McINTOSH

. Chief Deputy. Attorney General

KAREN C. RATIGAN
Senior- AssistantDeputy Attomey General

WALT WHITM]RE
Assistant Attorney General.

L/WL

YS FOR RESPONDENT

Oﬁice‘ofiheAttomey.Qeneral: |
P.O. Box 11549

" Columbia, SC 20211 -

. Page 6 of 6 (Responsive Pleadings)
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STATE OF SOUTH. CAROLINA ):
) IN THE COURT OF €OMMON PLEAS:
COUNTY OF LEXINGTON )
)
_ _ . ) 2014-CP-32-1687
ALBERT S. QOWENS, #178478, )
)
Applicant, )
)
vs§ ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
: )
Respondent. )
)
L. 1 am an employee of the Respondent in the above-captioned action

2 Regular communication by mail exists throughuut the State of South Carolina and tbat
this is a proper circumstance of service by mail.

3. I have this day served a copy of the Return an the above-cap&oned matter on the
' following person by depositing same in the United States mail, postage prepaid:

Ms. Aimee Zmroczek, Esquire
AJ.Z. Law Firm, LLC,

PO Box 11961

Colunibia, SC 29211

DATED this 25 day of June, 2015.

Ashley Ha¥grth, Legal Assistant
For Respondent
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PROCEETDTING®GS

(The following proceedings were held on December 7,
2015.)

THE COURT: All right, Ms. Zmrotzek.

MS. ZMROCZEK: Thank you. Your Honor, Mr. Owens
has filed an application and I've spoke with him and he
contends that he would like to go forward this morning.

We would have only one witness and that would be Mr. Owens.

THE COURT: All right.  Mr. Owens, if you would stand-. |-
for a minute, please, sir, and I'll just talk to you.

Would you swear him, Madam Clerk?

THE CLERK: Yes, sir.

(Whereupon, Albert Shane Owens was duly sworn by the
Clerk of Court.)

TﬁE COURT: Mr. Owens, you are Albert Shane Owens?

THE APPLICANT: VYes, sir. |

THE COURT: How are you doing this morning?

THE APPLICANT: Okay.

THE COURT: It's my understanding that -- from what
your attorney's told me that you wish to go forward with
this post-conviction relief action; is that correct?

THE APPLICANT: Yes, sir.

THE COURT: Do you understand it appears based upoﬂ
my review of the file that you were indicted for burglary

second degree, as well as a burglary third degree second
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offense; 1is that correct?

THE APPLICANT: Yes, sir.

THE COURT: And you understand that the burglary third
degree second offense carried ten years; .is that right?

THE APPLICANT: Yes, sir.

THE COURT: And the burglary second degree violent
carried fifteen years?

THE APPLICANT: Yes, sir.

THE COURT: And the Court, Judge John, on October 31,
2013, imposed a ten-year sentence upon you; is that
correct?

THE APPLICANT: Yes, sir.

THE COURT: And you understand that if I were to grant
the relief that you are requesting here today that would

subject you to twenty-five years again? Do you understand

that?

THE APPLICANT: Yes; sir.

THE COURT: And you still want to go forward here
today?

THE APPLICANT: Yes, sir.

THE COURT: All right. Let's go, Ms. Zmroczek.

MS. ZMROCZEK: Thank you. Have a seat.

BAILIFF: State your full name clear for the court
reporter, okay? |

THE APPLICANT: Albert Shane Owens.
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t Shane Owens - Direct by Ms. Zmroczek

having been previously sworn, testified as follows:

BY MS

Q.

A.

A.
Q.
life?

A.

A.

Q.

charges in Richland County?

A.

Q.

.Yes, in '92 through SCDC.

ALBERT SHANE OWENS,

DIRECT EXAMINATION
. ZMROCZEK:
Mr. Owens, how old are you?
Forty-five.
How many? I'm sorry.:
Forty-five.
How far did you go in school?
Eighth grade.

Did you ever”get your GED?

'927
(Nods head.)

What kind of employment have you had  throughout your

Construction.

Where are you currently locatéd?
At Walden Correctional Institution.
Okay. And why are you at Walden?
For second degree burglary.

Okay. Did you also receive -- did you also have

Yes.

And did those --




50

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Albert Shane Owens -~ Direct by Ms. Zmroczek

A. They were run concurrent.
Q. Those sentences ran concurrent. Did you file a PCR in

Richland County as well?

AL No.

Q. Okay. Who was your public defender there?

A. I don't remember.

0. Okay. You understand that even if this PCR gets

granted that you still have to serve your sentence for your
Richland County charges, right?

A. | Yes, ma'am.

Q. Okay. And that none of that gets credited if this
gets granted, right?

A Yes, ma'am.

Q. I just wanted to make sure. You filed a PCR saying

that your attorney didn't investigate your mental health

issues?
A. Yes, ma'am.
Q. Okay. And tell the Court -- what mental health issues

are you talking about?

A. Major depression disorder, anxiety, and I can't
remember the other ones. I was on like ten different
medications through Lexington County Mental Health.
Q. Are you still on those medications? |

A. Not through SCDC, no.

Q. So you're not -- are you on any mental health
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Albert Shane Owens —'Direct by Ms. Zmroczek 5123

medications now?

A. No.

Q. When did you stop taking those?

A, When I went to SCDC.

Q. Okay. And you don't remember what those medications
were?

A. Not right off, no, ma'am.

Q. Okay. You also stated that -- that your attorney

didn't have an investigator go visit the scene nor did he
visit the scene?

A, >Yes.

Q. Okay. Tell -- tell the Céurt why you think fhat that

would have changed whether or not you pled guilty.

A. I don't really understand. -
Q. Okay. Tell -- what are the reasons that you felt like
-- so you felt like -- was your plea knowingly and

voluntarily given? 1It's a yes or no.

A, Yes.

Q. You do feel like it was? ﬁere's my question. Why do
you think that you need your Qhargeé to .go back tb the

state court?

A. I don't feel my lawyer done what he was supposed to
do.
Q. Okay. And so you feel like if -- one of the things

that he was supposed to do was to go and look at the scene?
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Albert Shane Owens - Direct by Ms. Zmroczek

A.

Q.

Uh-huh.
And how would that change whether or not you pled?
I don't -- I don't understand.

What 1is it that you wanted him to go look at at the

scene that he didn't do?

A.

Q.

didn'

A.

Q.

A,

Q.

T still don't understand what you're =--

Okay. You complaiﬁed that one of the things that he
t do was go look at the scene.

Uh-huh. Yes.

Why did you complain about that?

Because I -- Ivdon't -- I don't understaﬁd.

Ckay. You went through your discovery with your

attorney, right, when you got 1it?

A,

Q.

Yes.

And what did you tell him was wrong with the discovery
you went through it?

Um --

What did you ask him to do that he didn't do?

Um ~-- I don't remember.

Did you ask him to go look at the scene?

Yes.

And he didn't do that?

No.

Okay. - And did you ask him to get your mental health

records?
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Albert Shane Owens - Direct by Ms. Zmroczek ‘ 5%0

A. Yes.

0. And he didn't do that?

A. No.

Q. | Okay.  Did y'all talk about the events that Happened

that night?

A. I saw him a total of two times and each time was

" probably twenty minutes.

Q.“ Okay. So you feel like those two times that you saw
him for twenty minutes he didn't get a full understanding
of your case?

A. Yes, ma'am.

Q. And then.whep you weht'—— do you remember when you
went in front of the judge?

A. Yes.

Q0. . Okay. And he asked you if you .had any complaintsé

A. Yes.

0. Why didn't you compléin at -that time?

A. Because my lawyer‘told me not to say nothing.

Q. Okay. . So-you felt threatened?«

A. Well -- yes.

Q. Okay. What other things do you‘feel.iike your lawyer
didn't do that he should have done so you -- to make you

not plea?
A. He didn't take -- my drug use, he didn't discuss that.

Q. What kind of drugs were you using?
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Albert Shane Owens - Cross by Mr. Schmeckpeper

11

A. Crack and marijuana.

Q. Okay.- And when did you stop using those?

A. When I got locked up.

Q. Okay. And how long were you in jail before you pléd
guilty? |

A. Seven months.

Q. Okay. And are there any other reasons that -- any

-other things that you think that he should have done that

he didn't do?
A, Not that I can think of.
Q. OCkay. Had he done all of these, would you have gone

to trial or would you still have taken a plea?

A. I think T would have gone to trial.
Q. ‘Okay. Mr. Schmeckpeper from the attdrney'general's
office is .gonna ask you some questions. Make sure you“

answer those correctly,  okay?

A. Okay.

. Q. - And honestly.

MS. ZMRQCZEK: Thank4you.
MR. SCHMECRPEPER: May it please the Court?
THE COURT: Yes, sir. |
CROSS-EXAMINATION
BY MR. SCHMECKPEPER:
Q. Good morning, Mr. Owens.

A. Good morning.
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Albert Shane Owens - Cross by Mr. Schmeckpeper 552

Q. Do you remember meeting with your attorney?

"A. Yes. |

Q. Do you remember discussing these crimes with your
attorney?.

AL Somewhat.

Q. What didAyou talk about when you spoke with your
attorney?

A, He had asked me .what happened‘and I told him.

Q? Did you talk about anything elseé |

A. Not that I'm awarevof, no.

MS. ZMROCZEK: Make sure you speak up so I can hear

you.
.A. No.
Q. Did you ever talk to him about your mental -- any

‘mental issues?

A. About my drug use and my mental health, yes.
Q. What did you -- and what did you ‘tell him?
A. I told him that I was gbing Lexington Mental Health

for mental health issues and that I had an extensive drug

habit.

Q. Do you remember your.guilty plea --
Al Yes. |

Q. -- when you pled guilty?

A. Yes.

Q. Do you remember the judge asking you questions?




56

10

11

12

13

14

15

16

17

.18

19
20
21
22
23
24

25

Albert Shane Owens - Cross by Mr. Schmeckpeper

13

A. Yes.

Q. Do you remember the judge asking you whethef or not
you were intoxicated at the time?

A. Yes.

Q. Do you remember him asking yOU'whether or nof you

understood what was going on during the guilty plea?

A, Yes.

Q. ‘What were your answers? .

A. _Yesf |

Q. | To both questions?

A, Yes.

Q; - Do you rémember fhe Judge asking you whetheér or not

you were pleading guilty freely and voluntarily?

AL Yes.

1

Q. Do you remember him asking you whether or not you
waived your rights?-

A, What's that mean?

Q. Whether or>notzyou waived your right.to a trial?
A." Ch, vyes.

Q. To present a defense?

A. Yes.

Q. What were your answers?

AL Yes.

Q. Do you femember the solicitor talking?

A. _ Yes.
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Albert Shane Owens - Redirect by Ms. Zmroczek 5714

Q. Do you remember the solicitor going over the facts of

the burglaries?

A. Yes.
Q. . Now do you remember the judge asking you -- I beg
the Court's indulgence. Do you remember when -- do you

remember the judge asking you whether or not when you

committed these burglaries you understood that you were

" committing crimes?

A. I think so, yes.
Q. So just to rephrase, do you remember when the judge
asked you when you ‘were committing these burglaries did you

understand that you were committing crimes your answer was

yes; 1s that correct?

A. I think so, yes.

MR. SCHMECKPEPER: i beg the Court's indulgence. I
have no further questions.

THE COURTE Ms. Zmroczek, anything further?

REDIRECT EXAMINATION

BY MS. .ZMROCZEK:
Q. Mr. Owens, as you sit here today, can you think of
anything.else that you can think of that yoﬁr attorney
should have done that he didn't do?
A, Not that I can think of, no.
Q. Okay. And you wrote youf -- your six-page

application, you wrote that yourself, right?
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Erik Drylie - Direct by Mr. Schmeckpeper 15

A. Yes.
MS. ZMROCZEK: Thank ycu. I have no further
questions.
THE COURT: Anything further?
MR. SCHMECKPEPER: No, Your Honor.
THE COURT: Sir, you may step down. Thank you.
(Witness excused.)
THE COURT: Anything further, Ms. Zmroczek?
MS. ZMROCZEK: That's all we have, Your Honor.
THE COURT: All right.
MR. SCHMECKPEPER: All right. The State calls Erik
Drylie, his attorney;
THE COURT: Stand and be sworn, please.
| ERIK DRYLIE,
having been duly sworn, testified as follows:
MR. SCHMECKPEPER: May it please the éourt?
THE COURT: Yes, sir.
DIRECT EXAMINATION
BY MR. SCHMECKPEPER:

Q. Good morning, Mr. Drylie.

A. Good morning.
Q. Can you tell me a little bit about the background of

this case? When were you appointed to represent Mr. Owens?
A. I can't tell you the exact date that I was appointed,

but I can tell you it was fairly shortly after he was
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Erik Drylie - Direct by Mr. Schmeckpeper 5%6

did you have any reason to believe that he was mentally

arrested and incarcerated in the Lexington Detention Center
in March of 2013.

Q. And what was his original -- what was he originally
charged with?

A. He had, I believe, it was two burg seconds, two safe

crackings and a grand larceny.

Q. And was the State prepared to go forward on those?
A. They were.
Q. Now when you first got this case, what was your first

-- what was your first action in representing Mr. Owens?
A. Once -- usually.I get the file before I have
discovery, so I go to the detention center, and that's
what I did in this case. I met with Mr. Owens, ‘I reviewed
his constitutional rights with him, got some background
information about him and background information about the
case.

Q.. Now when you first met with -- met with Mr. Owens,

incompetent at the time?

A. No, I did not.

Q. Now how many times did you end up meeting with

Mr. Owens?

A. I would say three to four.

Q. Now in those subsequent two to three meetings, did you

have -- were there any other indications that Mr. Owens was
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Erik Drylie -~ Direct by Mr. Schmeckpeper 17

mentally incompetent?

A. There were not.

Q. Did he ever tell you counsel, I have significant
mental problems and I have significants impairments?

A, One of my questions that I would go over with people
when I first meet them is a background as far as substance
abuse, as well as mental health questions, and he did have
some mental health issues, but as far as being incompetent
or not criminally responsible there was nothing that I saw.
Q. How long have you been practicing law?

A. I got sworn in in November of 2011 and I took a job
with the public defender's office in June of 2012.

Q. So since June of 2012 your practice has been entirely
criminal law? |
A. That's correct. And béfore that I was at a clerkship
working'for the South Caroclina Commission on indigent
Defense with the capital trials division, so it's been
entirely criminal.

Q. Have you ever dealt with indigent defendants -- or I'm
sofry. Have you ever dealt with incompetent defendants or
defendants who you felt were incompetent?

A. I have.

Q. And what did do you when you felt they were
incompetent?

A. I'd get them evaluated.
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Erik Drylie - Direct by Mr. Schmeckpeper 6118

Q. And how does that work?

A, There's -- there's two orders that we can fill out.
One is for criminal responsibility and the other is for
incompetence. We fill those out, we get their mental
health records and then we make an appointment for them.tb
be seen in Columbia. They usually set the appointment.

Q. ' Now when you send somebody, is it because you have a
slight guess that they might be incoﬁpetent or you have to
be totally sure they're incompeﬁent? What's the standard
that you use for sending somebody to get évaluated?

A. Well, you're never.totally sure. You know, it's when
-- usually it's fairly apparent, but, you know, even 1f
there's something -- if it's leaning that way.at all, then

I would err on the side df caution and get them evaluated.

Q. And in your multiple meetings with Mr. Owens, you
never -- there were never any mental inéompetenéy bells
‘rung? -
- A. No incompetence. There was definiﬁely a long histpry

6f substance abuse and some effects from that, but I §on‘t
think that there was anything where he didn't understand
anything that I had ever gone over with him.

Q.‘ Now as far as your preparation for.this case goes, how
much preparation did you spend getting ready for this plea?
A. Once we got the discovery, I reviewed the discovery.

The State made a plea offer and I went and I reviewed that
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Erik Drylie - Cross by Ms. Zmroczek
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with him, you know, and we went through the discovery
together. Unfortuhately, like I said, I don't have the
file in front of me, so I can't tell you exactly how long.
Q. But just from your recollection Mr. Owens seemed to
understand the plea deal; is that correct?

A. Oh, he did. And, in fact, before we went up to plea
we had talked about possible sentences because of the ten
years he had hanging over his head on the probation
violation for safecracking and we.were prepared in case
the judge ran that concurrent. As I recall, Mr. Owens
was actually -- actually fairly happy with the ten-year
sentence compared to what could have happened at that plea.
Q.:-‘Did_you ever have any worry that Mr. Owens didn't

understand the difference between right and wrong when he

.cqmmitted the crime?

A. No.
MR. SCHMECKPEPER: I beg the Court's indulgence. I
have né further questions, Your Honor.
MS. ZMROCZEK: Just briefly, Your Honor.
| CROSS-EXAMINATION

BY MS. ZMROCZEK:

Q. You said you didn't have the file in front of you?
A. I don't.
0. Okay. Have I requested the file?

A, You have.
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Erik Drylie - Cross by Ms. Zmroczek 6%0

Q. Okay. Were they unable to find it?
“A. Unable to find it.
Q. Okay. But -- but you went through all of-the

discovery with Mr.. Owens?

A. I did. The only thing he did not -- the oniy thihg

-that he did not hear was his audio confession, but we went

through all the paper discovery.

Q. Okay. . But he toid you that he had confessed?

A They recorded it.

Q. Okay. And he had told you that -- he knew that they
had -- | |

A. Yes.

Q. Okay.- And did‘you actually do any negotiations with

the Ridhiand County charges as wéll?
A. . i did not.’
MR. SCHMECKPEPER: . Objection_ Oh.
0. _ When you weﬁt to go see him, did he writé‘you letters
in addition to speaking with you?'
A. I don't-remember.
Q. Okay. Did -- my . question is did you ever have any
trouble,communicating with him?

A, There was a period, and I thinkvit‘s -— 1f you look in-

~the transcript, where I went to the Jjail to visit him and

was told he wasn't there, that he was at Just Cére, but

that was incorrect. He was actually never at Just Care.
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Erik Drylie - Cross by Ms. Zmroczek 21

" There were two Albert Owens in the jail at the time and it

was the other one, not the one that I was trying to see.

Q. Okay.

A. So some of my visits were deiayed longer than they
normally would have been. |

Q. So -- and-when he talked to you about the crimes and

what happened, did yvou ever feel like that he suffered any

‘lasting effects from his substance abuse?

A, Not lasting effects that would have made him.

incompetent or not criminally. responsible, but I think when
you've been on drugs for a long time it's going to start to

show at some point.

Q. And those were the -- those Qere'the concerns that you
had? |

A. VYes,

Q. . And did you let the judge know. that?

A. T did.

Q. ‘And do you tﬁink that that had anything to.do with the

sentence that he received?

A, ‘T can't answer what the judge thought.
Q. Okay. Did you provide it as mitigation,‘I guess?
A. I did.

MS. ZMROCZEK: Okay. Thank you.
MR. SCHMECKPEPER: Nothing further.

THE COURT: Sir, you may step down. Thank you.
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Erik Drylie - Cross by Ms. Zmroczek 6@2

(Witness excused.)

THE COURT: Anything further from the State?

MR. SCHMECKPEPER: Nothing, Your Honor. I do have
argument if you want to hear it.

THE COURT: Let me hear from Ms. Zmroczek first.

MS. ZMROCZEK: Thank you.‘ Your Honor, Mr. Owens
contends that =-- that he didn't understand what was going
on. Despite his ability to communicate todéy, he -- he
states that he felt like he would have gotten a trial had
his attorney really researched into his backgroundi And,
Your Honor,'I -- I requésted the file and-sb becauée they
didn't provide it I'm kind of at a -- at a diéadvantage

to be able teo know what discovery was'actually in there.

I've heard that there's an audio confession and he stated

that there was an audio ébnfeésion, but I:ve never been
able to:hearbthat. But for those reasons, Your Honor,
Mr; Owens contends that hié.counsel féll below his duties
in representing himll Thank you.'.v

THE COURT: Yes, sir.

MR. SCHMECKPEPER: Thank yéu, Judge. May 1t pleasg
the Court? .As far as Mf. Owens' allegation that counsel
failed to request any sort of‘éompetency hearing or that

he was insane at the time of the crime, I would submit that

he's failed to. meet his burden here. Strickland requires

showing -- to show ineffective assistance of counsel
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he's got to show deficient performance. I'd argue that
Mr. Drylie's credible testimony here that Mr. Owens never
gave any indication of incompetency precludes a finding

of deficiency here. As far as prejudice, Mr. Owens was

also -- showed reasonable probability that he was either

insane at the time the crime was committed or incompetent
at the time of the plea, none of those have been shown.
There's been no medical records presented today to show
he's even incompetent at’all. As far as~int5xicatioh,
the rule in South Cérolina is voluntary intoxiéation'is
néve£ an'éxcﬁse or a defense to a crime unless it --
unléss it has produced permanent insanity and there's
beenvnovevidence of fhét’produced thay and so the State
would rest on those arguments. ”

THE COURT: All right. I'll bé with you in just a
minute. | | -

(Pause in the proceedings.)

THE COURTE All right.- Based upon what I've heafd
today, the law is quite clear that the Deféndant -—- or
the Applicant bears the burden of proving inefféctivé
assistance of counsel. Applicant must show pursuant_fo
Strickland v. Washington counsel's performance was
deficient and that deficient pefforﬁance prejudiced the
Applicant. Based upon the testimony-as stated heré today

or elicited from the witness stand, this Court finds the
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Defendant has filed to show that‘counsel was deficient
and furthermore failed to show such performance prejudiced
the Applicant. Therefore, I am respectfully denying such
application. If the State -would get me an order reflecting
such. Thank you very much.

Anything further, Ms. Zmroczek?

MS. ZMROCZEK: That's all. Thank you, Your Honor.

THE COURT: Anything further from the State?

MR. SCHMECKPEPER: Judge, that's all. We'll'get you
a prdposed order as soon as possible.

(Whereupon, the proceedings were concluded at

10:47 AM.)
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CERTTIZ FICATE

I, Stacy S. Johnson, Official Court Reporter for

the Eleventh Judicial -Circuit of the State of South

Carolina, do hereby certify that the foregoing is a true,

accurate and complete transcript of record of all the

proceedings had and the evidence introduced in the hearing

of the captioned case in Circuit Court on the 7th day of

December, 2015.

This transcript may contain quoted material. Such

material is reproduced as read by the speaker.

~counsel,

I do further certify that I am neither of kin,

nor have an interest to any party hereto.

June 2, 2016

of Stacy O. QoMm
Stacy ¥ Johméon, RPR
Circuit Court Reporter




'STATE OF SOUTH CAROLINA Q| DYTHE BDURT OF COMMON PLEAS
COUNTY OF LEXINGTON ; 2y PHEVENTH TUDICIAL CIRCUIT
Albert Owens . {{f;é_ MNo.2014:CP-32-1687  MAR 2*5\,\2315
§.C.D.C. No. 178478 ) A
Applicant, %
v ; 'ORDER OF DISMISSAL
 State of South Carolina; ;
Respbr}x_deﬁt.‘ ) ;

“This matter comes before:the Court pursuant Lto' an applii_cati_on:forlpOSt-cons(iptibn« relief
(PCR) filed May 6, 2014. Respondent:made its: R&mm on or about: Junc 25, 2013. An
evidentiary hearing'inio the ma_iicr Was-'ccnvcngd- nnjD'c’(:;émbéﬁﬂ,“m}S}{af the Lexington County
Courthous¢. Applicant was present and was _re'pyesentéd' by Aimee Zmroczek, Esquite.
Respondent was represented by Patrick Schmeckpeper; Esquire, of the South Carolina Attorney
General’s 6£ﬁce. |

App]i’cant téﬁﬁ'ﬁéﬁ:"oﬁ- his own behalf at the ie‘vidc‘iitiary' hearing: 'Api)lic'ant’s trial
guilty pléa transcript, the records of the Lex.iﬁgtoh County Clerk of Court regarding the subject
gnilty pleas, Applicant’s records from the South Carolina Department of Corrections, and the
pleadings. The Court findsias follows:

* PROCEDURAL HISTORY
Applicantis presently confined in the: Sauth-Ca:oiina Department of Corrections pursuant

to orders of commitment of the Lexington County Clerk of Court. Applicant was indicted at the

‘CA No. 2014-CP-32-1687: Page 1 of 11
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June 2013 term of the Lexington County Grand Jury for two counts of Burglary Second Degree
(2013-GS-32-1513; -1515). Erik Drylie, Esquire, represented him. On October 31, 2013,
Applicant appeared before the Honorable Steven H. John and pled guilty to Burglary Second |
Degree/ Violent and Burglary Third Degree (Second Offense). Judge John sentenced him to a
term of (10) years imprisonment for Bntglary. Second Degree/ Violent and to a term of (10) years

imprisonment for Burglary Third Degree {Second Offense), to be served concurrently. Applicant

~ did not appeal his pleas or seatences.

Allegations .
In his application for post-conviction relief, Applicant alleged that he was being held in
custody unlawfully for the follovﬁng reasons:

1. Involuntary guilty 'plea.
a. Pled by way of coercion and being mlsled,
2. Ineffective assistance of counsel:

a. “Counsel refused to obtain the relevant documentatmn that shows defendant
Owen has a substantial amount of documentation, showing his mvanable state of
~ mind through the Lexington Mental Health Facility”;
3. Intoxication and temporary insanity.
Summary of Testimony Presented '

Applicant testified that he was forty-five (45) years old, and that while he only had a fifth
grade education, he obtained his GED at the Department of Corrections in or around 1992, He
said he had worked in construction prior to being incarcerated. Applicant testified that he
believed counsel was ineffective for failing to go into his mental health issues. Applicant stated
he suffered from major depressive disorder and anxiety, and that he has been on ten (10)
different medications through Lexington County Mental Health. He said that he was not
currently on any medication. Applicant testified he met with counsel only two times, with each

meeting lasting twenty minutes. He stated counsel did not go over discovery with him, look at

CA No. 2014—CP-32-1§87: Page2 of 11



" the crime scene, or obtain his medical records. He frther stated counsel did not talk about his
drug abuse — specifically “crack and marijuana” On cross examinatioﬁ, Applicant
a'cknowledge.d that during his meetings with counsel he discussed the crimes, but stated there
were no further discussions. -Applicant stafed he talked to counsel about d:ug use and went
through his mental health issues. When asked why he did not raise any of the above information
or complamts about counsel’s performance when prompted Sy the plea judge, Applicant
responded that counsel had told him “net to say anythiﬁg,” 4
. Coumsel testified that he was appointed shortly after Applicant was arrested, and that he
was oriﬁnal, charged with three second-degree burglaries, safecracking, and grand larceny.
Counsel said he met with Applicant three to four times, and went over his discovery and his
background ﬁm him at the detention @ter during those meetings. : Cdtmsel testified that
Applicant had some mental health issues. Hoﬁww, he stated he never had any concerns about
Applicant’s competency to stand trial or plead guilty. Further, counsel testified that in his
practice and experience as a criminal defe;xse ,atfomey, be had wo_rked with aiumber of clients
he felt had competency issues.. Counsel tgstiﬁed that if he ever had a question regarding
éompetency, he would request an evaluation. He stated there were 1o such concerns in the
‘present case, and that »hé did not have dny question about Applicant’s mental competency.
Counsel testified that Applicant wanted the plea deal, and was happy with the sentence. -
FINDINGS OF FACT-AND CONCLUSIONS OF LAW
This. Court has reviewed the testimony presented at the evidentiary hearing, observed the
witnesses presented at the hearing, passed upon their credibility, and weighed the testimony
aocording\y. Further, this Court reviewed the Clerk of Court records regarding the subject guilty

plea, Applicant’s records from the South. Carolina Department of Corrections, the application for
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postconviction relief, the transcripts and docoments from the prior proceedings, and legal

arguments of counsel. Pursuant to S.C. Code Ann. §17-27-80 (2015), this Court makes the

A fouowing findings of fact based upon all of the probative evidence presented.

Ineffective Assistance of Counsel

In a post-conviction relief action, the applicant has the burden of proving the allegations
in the application. Rule' 71.1(e), SCRCP; Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). Where
ineffective assistance of counsel is alleged as a ground for relief, the Applicant mpst pfovg that
“courisel's conduct so undermined the proper functioning of the adversarial process that the trial
cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668,
(1984); Butler, 286 S.C. 441, 334 S.E2d 813 (1985).

The proper .mea'sure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. Courts presume that counsel

rendered adequate assistance and made all significant decisions in the exercise of reasonable

' professional judgment. -Butler, 286 S.C. 441, 334 S.E2d 813 (1985).. The applicant: must

overcome this presumption to receive relief Chemry v. State, 300 S.C. 115, 386 S.E.2d 624
(1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the applicant must prove that counsel's performance was deficient. Under this
prong, aﬁmney performance is measured by its "reasonableness under professional norms."
Cherry, 300 S.C. at 117, 385 S.E2d at 625 (ciﬁng Strickland). Second, counsel's deficient
performance must have prejudiced the applicant such that "there is a reasonable pr;)bability that,
but for counsel's unprofessional errors, the result of the proceeding would have been different.”

Cherry, 300 8.C. at 117-18, 386 S.E.2d at 625. With respect to a guilty plea, the Applicant must
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show that there is a reasonable probability that, but for counsel’s alleged errors, he would not

have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 106

S.Ct. 366 (1985).

Failure to Investigate
This Court finds Applimt has failed to meet his burden to show counsel’s investigation
and preparation of his case violated his Sixth Amendment right to effective assistance of counsel.

Without a doubt, “[a] criminal defense attorney has a duty to investigate, but this duty is limited

to a reasonable investigation. Ard v. Catoe, 372 S.C. 318, 331-32, 642 S.E.2d 590, 597 (2007).

Accordingly, the controlling standard for coumsel’s duty to investigate is reasonableness.

Bdwards v. State, 392 S.C. 449, 457, 710 S.E.2d 60, 64 (2011). So long as a defendant’s

attorney conducts a reasonable investigation, including interviewing potential witnesses when it

is reasonable to do so, his performance will not be deficient. Id. at 457, 710 S.E.2d at 65.

" Moreover, failure 1o conduct an infiependent investigation does not constitute ineffective
assistance of counsel when the allegation is supported only by mere speculation as to the result.
Meorehead v, State, 329 S.C. 329, 334, 496 S.E.2d 415, 417 (1998).

' This Court finds Applicant has failed to mect his burden to prove counsel’s investigation
in this case was deficient. Counse! testified credibly to the effect that he received discovery in
this case and reviewed it with Applicant. It is épparent from the record and testimony presented
at the evidenﬁary hearing that Counsel had a firm grasp of thc'slréngth of the State’s case against
Applicant — particularly in light of the potential DNA evidence' and Applicant’s apparent desire
10 plead - and strategically focused his efforts on trying to secure a favorable plea deal. This

Court finds such a focus was reasonable.

 The plea transcript indicates Applicant was ideatified by a CODIS hijt from some of his blood discovered at the
crime scene. (PL Tr. p. 14). :
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Moreover, Applicant has failed to show any prejudice resulting from counsel’s purported

failure to investigate or prepare a defense. In order to show prejudice, Applicant must present

" some evidence that but for counsel’s purported failure to properly investigate he would have

refused to plead guiity and instead exercised his right to trial. See, e.g., Porter v, State, 368 S.C.

378, 386, 629 S.E.2d 353, 358 (2006) (no prejudice where Applicant failed to produce evidence
at the PCR hearing that further investigation would have led to a different result); Moorehead at
334, 496 S.E2d at 417 (1998) (“Failure to conduct an independent investigation does not
constitute ineffective assistance of counsel when the allegation is supported only by mere
speculation as to the result.”). Applicant has failed to produce any such evidence. Accordingly,
this Court finds Applicant has failed to meet his burden with regard to this allegation. As a
result, it is denied anc! dismissed.
Failure to Raise Mental Health Issues

This Court further finds Applicant’s allegation that counsel was ineffective in failing to
raise his mental health issues is without merit, and that Applicant has failed to show he was
insane at the time he com:mtted the charged offenses, or incompetent at the time of his plea.

Insanity or Intoxication
For an insanity defense, a defendant must show a reasonable probability that he was

either insane at the time the crime was committed or incompetent at the time of the plea. Jeter v.

State, 308 S.C. 230, 417 S.E.2d 230 (1992). To prevail on an insanity defense, the accused must

be unable to distinguish moral or legal right from wrong and to recognize the particular act
charged as morally or legally wrong. Voluntary intoxication, where it has not produced

permanent insanity, is never an excuse for a defense to a crime. State v. Hartfield, 300 S.C. 469,

CA No. 2014-CP-32-1687; Page 6 of 11



388 S.E.2d 802 (1990). Such insanity must be permanent and destroy the defendant’s ability to-

know right from wrong. 1d.
Applicant has not presented any evidence that he was insane at the time of he committed
the cnmw he is currently challenging. There were no medical records or competency

.evaluations entered into evidence during the ewdennary hearing. In addmon., during his plea

hearing Applicant- acknowledged that he. unde:stood at the time he was oommlttmg the -

burglaries he was pleading to, that he was committing crimes. (P Tr. p. 17). Accordingly, even

if counsel had further pursued a defense of insanity, Applicant has failed to show prejudice.

. where — by his owh admission — he was aware that his actions were legally wrong. This
allegation is therefore denied and dismissed. |
'Competency to Plead Guilty-

Due process prohibits the conviction of a person who is mentally incompetent. Jeter at
232, 417-S.E.2d at 595 (citing Bishop v. United State, 350 U.S. 961, 76 S.Ct. 440, 100 L.Ed 835
(1956). This right cannot be waived by a guilty plea. Jeter at 232, 417 S.E2d at 595 (éiting-?;gt_e
¥. Robinson, 383 U.S. 375, 86 S.Ct. 836, 15 L.Ed.2d 815 (1966). The test of competency to

enter a plea is the same as required to stand trial. State v. Lambert, 266 S.C. 574, 225 S.E.2d 340

- (1976). The accused must have sufficient capability to consult with his lﬁwyer with a reasonable’

degree of rational undersmndmg and have a rational as well as.a factual nndcrstanding of the
 proceedings against him. Cames v. State, 275 8.C. 353,271 S.E.2d 121 (1980).

_ In determining whether a competency hearing is warranted, an attorney is permitted to
reasonably rely on his own perceptions of their client. Seg _I_g_tqr_ at 233,417 S.E.2d at 596; Lee v,
State, 396 S.C. 314,322, 721 S.E.2d 442, 447'(Ct. App. 2011) (finding plea counsel could not be

deficient if she had no indication of client’s mental state). In the present case, while counsel
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acknowledged Applicant had a history of mental illness, he credibly testified that he had no

reason to suspect Applicant was not competent to stand trial. Compare Ramirez v. State, 413

. 8.C. 351, 776 S.E.2d 101 (Ct. App. 2015) (Counsel’s performance deficient where was aware of

client’s substantial mental lixhitations, including IQ of 31 to 44 and intellectual functioning of a
four-to seven-year-old child, and did not seek independent competency evaluation). This Court
also finds credible counsel’s testimony that he has recommended clients to be evaluated in the

past, as well as bis statement that he requests evaluations if there is any question of competency.

* While lawyers are certainly not, by virtue of passing the bar alone, experts in the field of mental

bealth, counsel was no doubt in the best position to make the initial determination on whether to

pursue any sort of evaluation. Taking care to avoid the pitfalls of hindsight in post-conviction

relief proceedings, this Court finds counsel’s decision was reasonable under the circumstances.

- Applicant has further failed to meet his burden to show prejudice. To show prejudice,

arisihg from failure to. request a compctency hearing, the applicant bears the burden of proof to

“show by a preponderance of the evidence he was incompetent at the time of his plea.” Jeter at

232,417 S.E.2d at 596. Applicant presented no such evidence at the PCR evidentiary hearing.
Accordingly, this allegation is denied and dismissed.

Involuntary Guilty Plea .

‘This Court also finds Applicant’s allegation that his guilty. plea wes involuntary is.
without merit. A defendant who enters a plea on the advice of counsel may only attack the.

‘voluntary and intelligent character of a plea by showing that counsel’s representatioh fell below

an objective standard of reasonsbleness and that there i a reasonable probability that, but for

counsel’s errors, the defendant would not have pled guilty, but _Wouldhave insisted on going to
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trial. Holden v. State, 393 8.C. 565, 572, 713 S.E.éd 611, 615 (2011) (citing Rolen v. State,
3841 S.C. 409, 413, 683 S.E.2d 471, 474 (2009)).

To find a guilty plea is voluntarily and knowingly entered into, the record must establish
the defendant had a full qndcrstanding of the consequences of his plea and th; charges against
him. Roddy v. State, 339 S.C. 29, 33, 528 S.E.2d 418, 421 (2000). A defendant’s knowing and
voluntary waiver of the constitutional rights which accompany a guilty ‘pléa may be
accomplished by colloquy between the Court and the defendant, betwéen the Court and

defendant’s counsel, or both. Holden at 573,713 SE2d at 615 (citing Pittman v. State, 337 8.C.

597, 599, 524 8.E.2d 623, 625 (1999)). The longstaﬁdip_g test for determiningthq validity of 2
guilty plea is “whether the plea represents a voluntary and iﬁtclligent choice among the

alternative courses of action bpen o the defendant. Id.

In determining guilty plea issues, it is proper to consider the guilty plea transcript as well

as evidence at the PCR hearing. Suber v. State, 37n scC. 554','558, 640 S.E.2d 84, 886 (2007).

Specifically, the voluntariness of a guilty plea is not detexmmed by an examination of a specific

| inquiry made by the sentencing judge alpne, but is determined from both ﬁxe record made at the

*time of the guilty ple, and also from the record of the PCR hearing. Roddy, 339 S.C. at 33, 528
S.E.2d at 420. | |

| Based on the guilty plea transcript as well as evidence at the PCR hearing; this Court

finds Applicant has not met his burden to show he was coerced or misled intb pleading guilty.

This allegation is, in fact, directly refuted by the plea transcript. During his guilty plea -

proceedings, A’ppiicnnt stated that no ope had promised him apything, or threatened or forced
him in any way to get him to plead guilty. (Pl Tr., p. 7-8). Applicant’s explanation, per his

testimony at the evidentiary hearing, appears to be simply that his lawyer told him “not to say
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anyt;ing” regarding coercion to the plea judge. This Court find such an assertion is highly
suspect, and in any event not credible. Regardless, such erroneous advice would not have been
sufficient justification for Applicant to lie to the plea judge. See, e.g., Wolfe v, State, 326 S.C.
158, 165, 485 S.E.2d 367, 370-71 (1997) (defendant’s claim he understood from counsel that the
trial judge’s questibns at the guilty plea v;vere only a “polite fiction” held not an invitation to
answer untruthft;lly). Nor would this advice, if given, warrant relief. '_S_e_g Moorehead v. State,
| 329 S.C. 329, 333, 496 S.B.id 415,417 (1998) (Applicant’s explanation that he answered the
trial ju(ige affirmatively on counsel’s alleged advice that Athe questions were meaningless docs
not support the grant of PCR). Accordingly, this Court finds Applicant has failed to meet his
bﬁdcn to show either deficiency or prejudice with regard to this allegation. It is therefore denied
and dismisged. . |
- ALL OTHER ALLEGATIONS
As to aﬁy and all "ailegaﬁons that were raised in the application or at the hearing in this
matter and not specifically addressed in this ordeir, the Court finds Applicant failed to present

any evidence regarding such allegations. Accordingly, the Court finds Applicant has abandoned
any such allegations.

{Signature follows)
. : [ -
ow F g
st e
R
270 N
iig?-.:') i -f"‘.
AT Pt
Z2Q% P .
nCE, Ll ;
OIZH o

CA No. 2014-CP-32-1687: Page 10 of 11




CONéLﬁSION ‘
Based on the foregoing, this Court finds that the Applicant has not established any
nstitutional violations ox.' deprivations that would reqmre this Court to grant his appﬁcauon for
post-conviction relief. 'I‘herefor.c, this application for post-conviction relief must be denied and
dismissed with prejudice; |
This Court notes that Applicant must file and serve a notice of intent to appeal within
thirty (30) days from receipt of this Order to secure the appropriate appellate review. See Rule
203, SCACR. Rule 71.1(g), SCRCP; Bray v. State, 336 S.C. 137, 620 S.E.2d 743 (2005), for the
obligation of Applicant’s counsel to file and serve notice of appeal. The Applicant’s attention is

also directed to South Carolina Appellate Court Rule 243 for appropriate procedures after notice
has been timely filed.

IT IS THEREFORE ORDERED
1L

That the Application for Post-Conviction Rehef must be denied and dlsmlssed
with prejudice; and

Applicant must be remanded to the custody of Respondent

AND IT IS SO ORDERED this_ é day of /%L, A

, 2016.

D g

" D.CRAIGBROWN -~
Presiding Judge

/ , | Eleventh Judicial Circuit
' M . South Carolina ‘

-

————
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR

) Burglary 2nd Degree (Non-Violent)
COUNTY OF LEXINGTON )

) § 16-11-0312

At a Court of General Sessions, convened on June 2013, the Grand Jurors of
Lexington County present upon their oath:

That Albert Shane Owens did in Lexington County. South Carolina on or about March

11, 2013 and March 12, 2013 knowingly and willfully enter a buﬂding, without consent,
\‘—\gwﬂ‘b}hw a crime therein, to wit: West Columbia Collision, located at

2217 Platt Springs Road i.1 West Columbia, and the entering occurred at nighttime in

violation of § 18-11-312 (A} of the Code of Laws of South Caralina, 1976, as amended.

Agalnst the peace and digr.ty of the State, and contrary fo the statute in such case made and

provided. ~
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR
. ) Burglary 2nd Degree (Norn=viotertt)
COUNTY OF LEXINGTON ) Violerr-
: ) § 16-11-0312

At a Court of General Sessions, convened on June 2013, the Grand Jurors of
Lexington County present upon their oath:

That Albert Shane Owens did Lexington County, South Carolina on or about March
11, 2013 and March 12, 2013 knowtngly and willfully enter a building | Chapman s Auto
Tech, located at 2219 Platts Spring Road In West Columbia without consent and with -
the intent to commit a crime therein, and the entering or remaining occurred in the

nighttime, in violation of § 16-11-312 (8} of the Code of Laws of South Carolina, 1976,

as amended.




