Lowcountry Law Office

4000 Faber Place Drive, Suite 300
Charleston, SC 29405

Phone: 843-323-4353 Fax: 843-323-4101
E-Mail: Davis@Lowcountry LawOffice.com

January 30,2018

RECEIVE)

The Honorable Daniel E. Shearhouse _ FER 02 2070
~ Clerk, Supreme Court of South Carolina ¥ ’
P.O. Box 11330 . h
Columbsia, SC 29211 S.C. SUPREME COQURT

RE: Steven L. Morgan v. State of South Carolina; Case #: 2015-CP-08-2742

Dear Mr. Shearhouse:

Enclosed for filing is the Notice of Appeal (original and clocked copy) in the above Post-Conviction
Relief (PCR) case. Also enclosed are the following:

(1)  Proof of Service of the Notice of Appeai on the Respondent;
(2)  The Order of Dismissal; and '
(5) A Request for Representation on Appeal.

The Applicant - Appellant was represented by me as indigent, pursuant to my contract with the South
Carolina Commission on Indigent Defense (SCCID) to handle PCR case. By copy of this letter, I am
forwarding a duplicate set of documents to the SCCID.

The Request for Representation on Appeal and the Affidavit in Support, thereof, are signed by me as
attorney for Applicant - Appellant. Should you need anything further, do not hesitate to contact me.

Thank you for your time and attention to this matter.

Sincerely,

>

Rodney D. Davis

South Carolina Bar #: 12396

4000 Faber Place Drive, Suite 300
Charleston, SC 29405

(843) 323-4353
Davis@LowcountryLawOffice.com

Enclosure(s). As stated above.
RDD/mmt

cc: Megan H. Jameson, Assistant Attorney General
Kimberly McCall, Appellate Division, SCCID
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THE STATE OF SOUTH CAROLINA . FED 02 2518
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s.C. SUPREME COURT

APPEAL FROM BERKELEY COUNTY
- Court of Common Pleas

The Honorable Michael G. Nettles
Case #: 2015-CP-08-2742

Steven L. Morgan, Appellant.

State of South Carolina, Respondent.

NOTICE OF APPEAL

Steven L. Morgan appeals the denial of his Post-Conviction Relief application in this case.
The Application for relief was denied, following an evidentiary hearing before the Honorable
Michael G. Nettles on August 1, 2017. Counsel for the Appellant received the filed Order of
Dismissal on or about January 8, 2018.

January 17,2018 / Z //

aber Place Drive, Suite 300
harleston, SC 29405

(843) 323-4353
Davis@LowcountryLawOffice.com
Attorney for Appellant

Other Counsel of Record:

Lindsey A. McCallister, Assistant Attorney General
Office of the Attorney General, State of South Carolina
P.O. Box 11549

Columbia, SC 29211-1549

Attorney for Respondent
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APPEAL FROM BERKELEY COUNTY S.C. SUPREME COURT

Court of Common Pleas

The Honorable Michael G. Nettles
Case #: 2015-CP-08-2742

Steven L. Morgan, Appellant.

State of South Carolina, Respondent.

PROOF OF SERVICE

I certify that I have served the Notice of Appeal on the State by mailing a copy, via US
Mail, to the address of record, Lindsey A. McCallister, P.O. Box 11549, Columbia, South
Carolina 29211-1549, on January 1%, 2018

January 13, 2018 MUJ’\QU&N‘)@K Q\(& /YY%D\

Michelle Moore Trimble

Paralegal to Rodney D. Davis

4000 Faber Place Drive, Suite 300
Charleston, SC 29405

(843) 323-4353
Davis@LowcountryLawOffice.com
Attorney for Appellant

Other Counsel of Record:

Lindsey A. McCallister, Assistant Attorney General
Office of the Attorney General

P.O. Box 11549

Columbia, SC 29211-1549

Attorney for Respondent
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF BERKELEY ~ ) NINTH JUDICIAL CIRCUIT
)
Steven Lee Morgan, #355128, ) C. A. No. 2015-CP-08-2742
)
Applicant, ) . .
) g =
v. ) ORDER OF DISMISSAL o, o
) rois o
State of South Carolina, ) I =
) g o
‘Respondent. - ) Ze8 2
) SoE S
o =

This matter comes before the Court by way of an application for post-conviction relief
(PCR) filed by Steven Lee Morgan (Applicant) on December 4, 2015. Respondent made its
Retumn on June 9, 2616. An evidentiai'y heering into the matter was convened on August 1,
2017, at the Berkeley County Courthouse. Rodney Davis, Esquire, represented Applicant.
Lindsey McCallister, Esquire, of the South Carolina Attorney General’s Office, represented
Respondentl At the hearing, Applicaﬁt testified on his own behalf, "‘Chad Shelton, Esquire,
(Counsel) also testified. Thxs Court had before it a copy of the records of the Berkeley County
Clerk of Court, Appllcant’s records from the South Carolma Department of Corrections, the
application, the State’s Return the trial transcnpt, and Apphcant’s appellate records. .<

PROCEDURAL HISTORY

Applicaﬁt' is incarcerated with the Seuth Carolina Department of Corrections persuan;c to
the Berkele& County Clerk of Ceﬁrt"s or&ets of cemmitment. Applicant was indicted by the
April 2012 term of the‘Berkeley CO‘I.]:nt))’ Grana Jury for o‘nel count each of first-degree burglary,
first-degree criminal sexual conduct, kidnepping, attempted murder, and possession of a weapon
during the commission of a violent crime (26]2—GS-08-0496, -0497, -0498, -0499, -0500). Chad

Shelton, Esquire, represented Applicant. On April 23, 2013, Applicant proceeded to a jury trial



before the Honorable R. Markley Dennis, Jr. After the jury convicted Applicant as'indicted,
Judge Dennis sentenced Applicant to 'conﬁnement for forty years for the count of ﬁmt-degree
burglary, and thirty years each for first-degree criminal sexual conduct, kidnapping, and
attempted murder. The sentences were to be served concurrently. Applicant was also sentenced

to five years for the count of possession of a weapon during the commission of a violent crime,

- which will run consecutively to Applicant’s sentences on the other charges. -

A notice of appeal was filed on Applicant’s behalf, and an appeal was perfected by Laura
Baer, Esquire, of the South Carolina Commission on Indigent Defense — Appellate Defense
Division. The Soudl Carolina Codrt of Appeals afﬁnﬁed Applicant’s conviction and eentence.
.State v. Morgan, Op. No. 2015-UP;492 (filed on October 21, 2015). The remittitor was issued
on November 13, 2015 | |

SUMMARY OF FACTS ADDUCED AT TRIAL

In December of 2011, Rose Lampkm (chum) who had been in a relatxonshlp with
Apphcant for the precedmg two years, decxded to end her relatlonshlp with Apphcant because he
was treatmg her in an mcreasmgly threatemng and possesswe manner. Tr. p. 109; pp. 111- 12 p-
158. To end the relatlonshlp, Victim loaded Applicant’s belongmgs into her plckup truck w1th
the help of her college-aged son, leﬁ the tmck fpr Apphcant to pxck up from a truck stop, and
instructed Applicant not to return to Her home.! Tr. pp._llO-l3_; p. 147; p. 158; p. 160. A few
weeks later, Applicant went to Victim’s home shortly after midnight and aﬁempted to force his
way inside. Tr. pp. 147-49. Victixﬁ;s- sdd wasi home at the time and alerted the autho:dﬁes of

Applicant’s actions. Tr. p. 148.

1 Applicant was a professional truck driver at the time. Tr. p. 158.
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However, at approximately 4:00 a.m., on January 29, 2012, Applicant returned to
Victim’s residence and threw a piece of wood through the rear sliding-glass door. Tr. pp. 103-
104; pp. 113-15; pp. 129-31. The noise awakened Victim, and she started to go downstairs to
investigate. Tr. pp. 113-15. As she did so, Applicant, who was armed with a knife, entered the
house and ran up the stairs towards her. ‘Tr. pp. 115-16. Applicant then grabbed Victim, began
choking and striking her, and told her he would kill her if she did not do what he told her to do.

-Tr. pp. 115-16. Thereafter, Applicant threw Victim to her bed, removed her clothing, forced her
to perform oral sex on him, and raped her both anally and vaginally. Tr. pp. 116-17; p. 122; p.
165; p. 222. .

Once Applicant finished sexually assaulting Victim, he sat on the bed and smoked a
cigarette. Tr. p. 117. Applicant then got up from the bed and looked out the window. Tr. pp.
-117-18. When he did so, Victim grabbed her cell phone and tried to flee from the home. Tr. pp.
117-1). Howe;ver, Applicant chased her, pushed her down the stairs, followed her to the bottom,
‘and began slamming her head into the floor.- Tr. p. 118. He then ordered Victim to retumn
upstairs while threatening her with his knife, but she was unable to do so because she had badly
‘injured her knee in the fall. Tr. pp. 118-19. Undeterred, Applicant cut Victim’s neck with the
knife, dragged her back upstairs by her hands and hair, threw her on the bed, and raped her again.
Tr. pp. 118-19; p. 133,

* After Applicant was finished sexually assaulting Victim, he began to pace around
Victim’s house. Tr. p. 120. He then retrieved a towel, wiped blood off of Victim’s face, and
attempted to wipe away any evidence from Victim’s vagina. Tr. p. 120. He then tore the towel
into strips, stuffed a strip of the towel into Victim’s mouth, covered her face with another piece

of towel and some tape, and hog-tied her hands and feet together using the towel and pieces of



wire hangers he retrieved from Victim’s closet. Tr. pp. 120-21. Applicant took Victim’s keys,
destroyed her cell phone, covered her with clothing and blankets, informed her he was going to
get coffee and would return, and left the residence. Tr. PP 121-22; p. 136.

Victim remained bound on the bed for thirty to forty-five minutes but was eventually able
to free herself from the restraints despite her injuries. Tr. pp. 123-24. Victim then crawled down
the stairs, opened the front door, and screamed for help. when she. saw a neighbor walk by her
house.? Tr. p. 124. The neighbor quickly alerted another of Victim’s neighbors, John McCurdy,
who rushed to Victim’s home. Tr. p. 187. When McCurdy arrived, he observed Victim had
beaten to such an extent her face was nearly unrecognizable, and he immediately called 911. Tr.
pp- 188-89.

Within minutes, Officer William Tisdale of the Goose Creek Police Department arrived
at Victim’s residence and found her seated in the d;)orway to her home. Tr. pp. 193-95. At that
time, Victim was “very” battered, her face was bloody and swollen, she was suffering from
numerous cuts and bruises, .and her kneecap was swollen and out of place. Tr. p. 195. Officer
Tisdale briefly spoke with Victim, and Victim advised him Applicant had broken into her
residence and sexually assaulted her. Tr. p. 196. In response, Officer Tisdale relayed a
description of Applicant —and the truck in which Applicant left Victim’s residence — to dispatch,
and Victim was transported to the emergency room. Tr. pp. 196-97.

At the hospital, Victim was treated by medical personnel, who noted she was suffering
from a knee deformity, abrasions to her knee, a puncture wound to the neck, eye redness
symptomatic of strangulation, and extensive facial injuries. Tr. pp. 208-09; p. 213. Investigator

Leroy Goodyear of the Goose Creek Police Department spoke with Victim and took a statement

2 Victim could not walk or run due to her injuries, which included a broken kneecap. Tr. pp.
123-24; p. 156.



from her about the incident. ATr. p. 242; pp. 244-45. Several hours later, Victim was examined
by Nancy Hall, a sexual-assault nurse examiner and registered nurse. Tr. p. 218. During the
examination, Victim advised Hall she had been physically and sexually assaulted in her home
earlier that moming, and Hall collected samples from Victim’s body along with a DNA sample
from Victim. Tr. pp. 222-23; p. 227: However, Hall was unable to perform a full examination of
Victim due to Victim’s knee injury. ‘Tr. pp. 227-28.

Meanwhile, Wendy Myers, a crime séene investigator and evidence technician from the
Goose Creek Police Department, processed Victim’s restdence for evidence. Tr. pp. 272-73.
During her investigation, Myers located strips torn from:a towel near the front door, a.piece of
wood leaning against a wall, a trail of broken glass leading from the piece of wood to. a broken
sliding glass door, several cigarette butts. discarded onto the floor in the dining room and |
hallway, bloodstains leading up the stairwell, more strips of towe] and some wire at the top of the
stairs, even more strips of towel and wire in the master bedroom, a pile of clothing on the bed, a
blood-stained green jacket with a hole in the collar on the floor, more cigarette butts-on the floor
next to the bed, and a stained sheet on Victim’s bed. Tr. pp. 274-77; p. 284; pp. 288-89). Myers
collected all of the evidence she discovered and sent it off for analysis. Tr. p. 276; pp. 285-89).

Later that day, Applicant was apprehended and arrested in Augusta, Georgia, while in
possession of Vietim’s truck. - Tr. p. 136; pp. 140-41; p. 246; p. 253, Following his arrest,
Investigator Nicholas Powell of the Goose Creek Police Department collected a sample of his
DNA for analysis, and Victim’s truck was transported 5ack«to South Carolina and searched, Tr.
pp. 246-48; pp. 265-66. Although no evidence was discovered in the initial search of the vehicle,
a friend, Victor Mazyck, later bought the truck from Victim and discovered the set of keys

Applicant took from Victim along with the knife Applicant had wielded during-the incident after



removing the center console from the vehicle in order to replace it.> Tr. pp. 136-39; pp. 247-49;
pp- 257-59). That evidence was turned over to authorities, and the knife was submitted for
analysis. Tr. p.249; p. 305.

Subsequently, the evidence collected from Victim’s: residence was transported to
Intelligenetics, a DNA testing laboratory. Tr. p. 302; pp. 304-0S. Dr. Daniel DeMiers, an expert
in forensic science and DNA analysis, analyzed the submitted evidence, including the strips of
towel, the green jacket, the pieces of wire, the cigarette butts, and the knife. Tt. pp. 304-05; p.
321. Based on this analysis, Dr. DeMiers determined Applicant’s DNA was present on the green
jacket in'a concentration too significant to have resulted from casual contact, and Applicant’s
DNA and semen were present on the torn strips of towel, Tr. pp. 314-17; p. 336. Additionally,
Dr. DeMiers located Applicant’s DNA. on the pieces of wire and cigarette butts collected from
Victim’s bedroom and the hallway. Tr. pp. 318-21. Dr. DeMiers also concluded the DNA of
three different contributors was present on the handle of the knife, and he could not exclude
either Victim or Applicant as contributors of that DNA. Tr. pp.'321-24.

. Similarly, the evidence collected during Victim’s sexual-assault examination at the
bospital was transported to SLED, where it was analyzed by Mary Boehm, a forensic DNA
analyst. Tr. p. 356-58; pp. 373-74. As part of her analysis, Boehm developed DNA profiles
from the samples collected during the sexual-assault examination and compared them to profiles
developed from the known DNA of Applicant and Victim. Tr. pp. 360-63. Based upon that

analysis, it was determined Applicant’s DNA profile conclusively matched the profile developed

3 The keys found iﬁ the truck were feadily identifiable as belonging to Victim because the key
ring had a leather band with Victim’s first name on it attached to it. Tr. p. 249.
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from semen found on a rectal swab collected during the sexual-assault examination of Victim.
Tr. p. 364.}

Boehmn was unavailable to testify at trial. Tr. pp. 14. The solicitor moved instead to
admit the expert testimony of Amanda Webb, a DNA analyst at SLED and a peer reviewer of
Boehm’s work on the case, in regard to Webb’s opinion about the evidence originally analyzed
by Boehm. Tr. pp. 14-15; p. 352; p. 354. Counsel objected, arguing Webb’s testimony would
impermissibly allow for the admission of Boehm’s opinions without-having Boehm present
during trial. Tr. pp. 15-16. After considering the arguments of both sides, the trial judge ruled
Webb’s expert testimony would be admissible if she was properly qualified and instructed he
would make a determination as to admissibility immediately before the testimony was presented
to the jury. Tr. pp. 16-18. Following. the judge’s ruling, Counsel asked the trial judge to
consider several proposed jury instructions in regard to expert testimony admitted under similar
circumstances in.the Unfted States Supreme Court decision in Williams v. lllinois, 567 U.S. 50
(2012)." Tr. pp. 17-18. After considering the proposed instructions, the trial judge determined
those instructions would constitute a comment on the facts and indicated he intended instead to
present the standard South Carolina jury instructions on expert testimony. (Tr. pp. 18-20). The

trial judge then proceeded forward with the trial. Tr. p. 20; pp. 89-103.

4 Prior to the sexual-assault examination, Victim urinated several times at the hospital. Tr. p.
215. During trial, Hall, who was qualified as an expert in nurse examination, explained evidence
could be lost from a sexual-assault victim’s vaginal area if the victim urinated or the area was
cleaned prior to the examination. Tr. pp. 219-20; pp. 228-29. That testimony was corroborated
by an expert in forensic science and DNA analysis, who agreed urination or cleaning could
eliminate sperm or semen from a victim’s vagina. Tr. p. 355; p. 363.

3 Specifically, Counsel indicated the Supreme Court’s opinion stated the jury should be
instructed “that out-of-court statements cannot be accepted for their truth and that an expert’s
opinion is only as good as independent evidence as the underlying premises. And that if the
prosecution cannot muster any independent admissible evidence to prove that foundational facts
that are essential to the relevance of the expert’s testimony, then the expert’s testimony cannot be
given any weight by the triers of the facts.” Tr. p. 18.
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At trial, Victim recounted the details of the incident and identified Applicant in the
courtroom as her assailant. (Tr. pp. 110-157). Likewise, McCurdy, the investigating officers,
and the medical personnel who treated Victim after the incident testified conceming Vietim’s
numerous visible injuries following the attack and sexual assault, her consistent identification of
Applicant as her assailant, and the readily observable evidence.of the struggle that had occurred
in Victim’s home. Tr. pp. 188-90; pp. 195-97; p. 201; p. 209; p. 213; pp. 222-23; pp. 227-28; p.
237, pp. 224-45; pp. 273-87. Further, Dr. DeMiers testified the results of his analysis of the
evidence collected from Victim’s home indicated Applicant’s DNA was discovered on many of
the pieces of evidence, and he confirmed Applicant’s semen and DNA were present on the tom
strips of towel recovered from Victim’s home. Tr. pp. 314-24; p. 336.

Thereafter, Webb, who was qualified as an expert in forensic science and DNA analysis
without objection, testified for the prosecution. Tr. p. 352; p. 355. During her testimony, Webb
testified every DNA analysis conducted at SLED was reviewed by two other SLED analysts. Tr.
p. 354. She confirmed she conducted a peer review of Boehm’s work in this case. Tr. p. 354.
Webb indicated she reviewed the case report, the incident report, the sexual-assault nurse
examiner’s notes, the evidence received by Boehm, and Boehm’s notes and scientific data before
checking the analyst’s work for accuracy and scientific validity. Tr. p. 356. Based on that
review, Webb opined — without objection — semen was present on both the vaginal and rectal
swabs taken from Victim, no male DNA profile could be developed from the vaginal swab, and
the DN‘A. profile developéd i'rmﬁ the rectal swab mafched Applicant. fr. p. 360; pp. ‘362-6.4.
Furthermore, during cros;-examinaﬁon,‘Webb readily acknowledéed she was not present when

the original laboratory work was performed, and.her opinions and conclusions were based on



work performed by Boehm. Tr. p. 364. Webb also acknowledged her opinions were premised
on her assumption Boehm conducted her analysis correctly. Tr. p. 365.

Following Webb’s testimony, both the State and Applicant rested, and the trial judge
conducted a charge conference to ascertain what jury instructions theé-parties desired to be
presented to the jury. Tr. p. 372; pp. 383-89. During the charge conference, neither the solicitor
nor Counsel requested any jury instructions based on the suggested instructions from the United
States Supreme Court’s decision in Williams. Tr. pp. 383-89. Thereafier, the solicitor and
Counsel made their closing arguments to the jury, and the trial judge instructed the jury on the
applicable law, Tr. pp. 390-445. At the conclusion of the jury charge, the trial judge asked the
parties if there were any exceptions to his instructions or any additional instructions-desired, and
Counsel directly responded: “No,sir.” Tr. p. 445.

ALLEGATIONS
- In his application, Applicant alleges he is being held unlawfully for the following reasons:
1. Ineffective Assistance of Counsel
a. Counsel failed to hire an independent DNA expert and did
not properly handle the issue of third-party DNA;
b. Counsel failed to object to expert opinion testimony of a
SLED analyst who did not personally perform the DNA
analysis;
c. Counsel refused to allow Applicant to testify, against

Applicant’s wishes,

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony and arguments presented at the PCR hearing. 'i‘his Court has further had the
opportunity to observe each witness who testified at the hearing, and to closely pass upon their
credibility. This Court has weighed the tes;timon}( accordingly. Set forth below are the relevant

findings of fact and conclusion of law as required by 8.C. Code Ann. Sec. 17-27-80 (2003).



" Ineffective Assistance of Counsel
In a post-conviction relief action, the- applicant bears the burden of . proving the

allegations-in his application. Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813; 814 (1985).

Where the. application alleges ineffective assistance .of counsel as a ground for relief, the
.aﬁpﬁcant must prove that “counsel’s conduct so undermined the proper functioning of the
adversarial process that the trial cannot be relied upon: as having produced a just result.”
Strickland v. Washingg‘ on, 466 U.S. 668 (1984); Butler, 286 S.C. at 443, 334 S.E.2d at 814. The
proper measure of performance is whether the attorney provided representation within the range
of competence required in criminal cases. The courts presume that counsel rendered adequate
assistance and made all significant decisions in the exercise of reasonable professional judgment.

Strickland, 466 U.S. at 689. Applicant must overcome this presumption in order to receive

relief. Cherry v. State, 300 8.C. 115, 118, 386 S.E.2d 624, 625 (1989).
The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of trial counsel. Id. at 117, 386 S.E.2d at 625. First, the apphcant must prove that

counsel’s performance was deﬁment. Id Under this prong, the court measures an attorney’s

performance by its “reasonableness under professional norms.” Id. (quoting Strickland, 466 at
688). Second, counsel’s deficient performance must have prejudiced the jai;plicant such that
“there is a reasonable probability that, but for counsel’s unprofessfoﬁal .errdrs,; the result of the
proceeding “;ould have been diﬂ&enf.f’ Id.at 1 17—18, 386 S.E.2d at 625.

| Applicant tesﬁﬁed Chad Shelton wa§ appbinted as his counsel, and théy met *a few
times” prior to trial. Applicant testiﬁed he andv Counsel diééussed Apblicant’s involx}ement in
the case, and .Appl.icant told Counsel he was “involved” but not responsible for the charges.

Applibémt further testified Counsel e)iplained tﬁe elements of the charges, the proof required,
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potential punishments, the strike. rule, and the no-parole/85% rule.. Applicant testified he and
Counsel discussed the options between a guilty plea and a trial, and Counsel told him to proceed
fo trial. Applicant testified, however, Counsel never gave an.opinion on whether he felt
Applicant would be successful at trial.

Counsel testified he was a public defender with the Berkeley County Public Defender’s
Office when he was appointed to represent Applicant. Counsel testified he had approximately
six years of experience at the time, exclusively in criminal law, including first-chair experience
on othet major cases where there was the potential for a life sentence and other cases involving
DNA evidence and expert witnesses. Couns'el testified he met with Applicant #everal times at
the jail, and they discussed thé elements » 6f the crimes, p.ossible ‘defenées, and possible
punishments. Coﬁnsel testified they also discussed vthe ‘'strike rule and no-parole offenses.
Counsel testified ﬁc‘had a good relétiox;ship with Applicant, and he felt Applicant understood all
of theﬁ conversations. Counsel further testified he discusse& defense strategy with Applicant on
severél occasiong and hired an investigator to look into iésues wfth Victim’s credibility. Cdunsel
testified he engaged ‘in plea negofiation;‘» on Applicant’s be;half, as he felt a plea wou]d ﬁe in
Appﬁth’s best interest, but the- State would not offer less than thirty years; soi he began
preparing for trial. | |

Counsel testified the main evidence against Appiicant was Victim’s testirmm and
identification, fhe DNA evidence, and the general .state of the.crime scene, .which indicated a
struggle. On cross-examination, Counsel als§ described a letter written by Applicant to Victim
apoloéizing and saying “the devil took over” him that night. Counsel testified Appliéant
maintained he was present at Victim’s home that night, but the sexual encounter was consensual.

Counsel testified Applicant’s explanation was that Applicant and Victim had consensual sex,
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then after Applicant left, another person broke into the house or Victim suffered an accidental
fall. Counsel explained the issue with Applicant’s version was that Victim suffered serious and
extensive injuries, particularly to her face, such that she had to be transported from the scene via
ambulance and spent reveral days in the hospital. Additionally, the back window had been
broken from the outside, which Applicant could not explain, and Victim had been tied up with
the strips of towel and wire.

Issue #1 — Counsel failed to hire a DNA éxpert and improperly handled the issue of third-party
DNA at trial.

In order t6 prevail dn ‘a >clavim‘ of ineffgcﬁveness based 6n counsel’s failurr, to call a
favorable witness, the South Carolina Su;rrérx)e Court h;xs repeétedly held a PCR applicant must
produce the testzmony of a ﬁzvorable wztness or otherwise offer the testimony in accor dance with
the rules of evzdence at the PCR hearmg in order to establish prejudlce from the witness’ farlure

to testlfy at trial. Banmster V. State 333 S.C. 298, 303, 509 S.E.2d 807, 809 (1998) (emphasis

added). Applxcant ] specu]atlon the witness’ testlmony would have been favorable cannot, by

1tself satisfy his burden of showmg preJudlce Glover v. State, 318 S.C. 396, 498-99 458 S. E 2d

538, 540 (]995) Further a defense counsel’s faﬂure to procure expert witnesses does not render
his or her representatxon deficient when counsel v1gorously cross-examines the State’s w1tnesses

and attacks the accuracy of the evidence. Lorenzen v. State, 376 S.C. 521, 531, 657 S.E.2d 771,

777 (2008). See also f‘r_asier V. m, 306 S.C. 158, 160-61, 410 S.E.2d 572, 573 (1991) (finding
trial counsel was not.deﬁlcient in failing to pr(rr:ure expert witness to challenge DNA evidence
where trial counsel vigorously cmés-examined Strite’s DNA experts and attacked accuracy of
evident;e). ” | N | |
.Nonetheless, “criminal ‘de.fense attorneys have a duty to undertake a reaécrnable

investigation, which at a minimum includes interviewing potential witnesses and making an
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independent investigation of the facts and circumstances of the case.” Walker v. State, 397 S.C.

226, 235, 723 S:E.2d 610, 615 (Ct. App. 2012), averruled on other grounds by Walker v. State

407 S.C. 400, 756 S.E.2d 744 (2014). However, failure to conduct an independent investigation
does not constitute ineffective assistance of counsel-when the allegation is supported only by
mere speculation as to result. Porter v. State, 368 5.C. 378, 385-86, 629 S.E.2d 353, 357 (2006)

(citing Moorehead v: State,- 329 S.C. 329, 334, 496 S.E.2d 415, 417 (1998)). Additionally,

“[cJourts must be wary of second guessing counsel’s trial tactics; and where counsel articulates a
valid reason for employing such strategy, such conduct is not ineffective assistance of counsel.”

Whitehead v, State, 308 -5.C.- 119, 417 S.E.2d 529 (1992) (citing Goodson v. United States, 564

F.2d 1071 (4th Cir. 1977)). |

Applicant testified he had. limited discussions with Counsel regafding trial strategy and
how to deal with the DNA evidence. ‘Applicant stated he never denied being present at Victim’s
house that night, but what happened to her was not because of him. Finally, Applicant testified
his DNA was found on so many pieces of evidence because he had recently lived in the house,
and Applicant asserted he and Victim had consensual sex that night.

Counsel testified he did not see the need to hire a DNA expert. Counsel explained the
items were sent to two different labs; the rape kit was tested by SLED, and the crime scene
evidence was tested by an independent laboratory called Intelligenetics. Counsel testified he
chosé to rely on those results. ‘Counsel further testified he explained the results to Applicant, as
well as how the results would impact the defense and trial strategy. Counsel testified he
classified the DNA results into three categories — those items from which Applicant’s DNA was
excluded, those that contained a mixture of DNA, and those that matched Applicant.- Counsel

further testified his focus was on those items of evidence that either matched Applicant or
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contained a mixture of DNA, and his strategy was to argue whoever was-the third contributor
was the perpetrator. Counsel testified the defense did not contest the DNA results, and he could
explain the presence of Applicant’s DNA because Applicant had lived in the house and been in a
relationship with Victim. Counsel testified some of the third-party DNA could be explained, and
Intelligenetics matched the DNA on the bedsheet to a male relative of Victim, most likely her
son, and the DNA on the knife to Victor Mazyck, the friend to whom Victim sold the truck after
this incident.

This Court finds Applicant has failed to prove Counsel was deficient or failed to render
reasonably effective assisté,nce under prevailing professional norms in regards to his handling of
the DNA evidence at trial. Applicant did not call any expert witness to testify on his behalf at
the evidentiary hearing. Applicant’s assertion alone an-expert witness would have provided

favorable testimony is not enough to meet his burden as to this allegation. See Glover, 318 S.C.

at 499, 458 S.E.2d at 540 (“The applicant’s mere speculation what the witnesses’ testimony
would have been cannot, by itself, satisfy the applicant's burden of showing prejudice.”).
Finally, while the Constitution requires that a criminal defendant receive effective assistance of
counsel, the presentation of expert testimony is not necessarily an essential ingredient of a

reasonably competent defense. Bonin v, Calderon, 59 F.3d 815, 834 (9th Cir. 1995). . -

- Additionally, this Court finds Counsel understood the issues created by the DNA results,
and Counsel conducted vigorous and thorough cross-examination of the State’s expert witnesses.
Counsel’s strategy of not contesting the DNA results was reasonable given Applicant admitted to
a sexual encounter with Victim. ‘Furthermore, the Court finds all of the information Applicant

‘alleges is important to explain his version of the facts was brought out through the testimony and
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cross-examination of the State’s witnesses, including Victim’s testimony. :This allegation is

therefore denied and dismissed.

Issue #2 — Counsel failed to object to expert opinion testimony of a SLED analyst who did not
personally perform the DNA analysis.

The Sixth Amendment’s Confrontationl Clause guarantees- that, “[iln all cn‘minal
prosecutrons, the accused shall enjoy the nght < to be conﬁ'onted with the wrtnesses agamst
hxm ”U.S. Const amend VI The Umted States Supreme Court has held the admission of
testrmomal hearsay against an accused vrolates the Confrontatron Clause if the declarant is
unavailable to testify at trial and the accused has not had a tmor opportumty to cross-examine the

declarant. Crawford v. Washington, 541 U.S. 36, 59 (2004) “The touchstone for determrmng

whether an expert is glvmg an mdependent Judgment or merely actmg as a transmitter for
testimonial hearsay is whether an expert is applymg his training and expertrse to the sources
before hrm thereby producmg an ongmal product that can be tested through CToSS-
exammatron 7 Umted States v. Palacros 677 F 3d 234 243 (4th Cir. 2012) (cltatron ommrtted)

A Counsel testlﬁed the issue of the SLED-ana[yst peer reviewer testifying in heu of the
analyst who actually performed the analysis and prepared the report was first brought up by the
State durin;,r the pre-trial. Counsel testified it was argued orally as a motion in limine with no
wriften response submitted. 4Co.unse1 testiﬁed the trial judge indtceted very quickly he would
allow the testrmony of the second analyst, which the trial Judge beheved was a]lowable under his
understandmg of the law at the time. Counsel testrﬁed he then requested a jury instruction
regarding the welght to be given to expert oprmons when the testlfyrng expert is not the person
who perfonned the testmg, and the trial judge demed that motron saymg it wouId be an
rrnperrmssrble comment on the facts. Counsel agreed the trial Judge s determination on that

issue was correct under South Carolina law.
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Counsel further testified he felt it was a mistake not to renew his objection to the SLED
analyst’s testimony at the time she took the stand. However, Counsel also testified that even if
the SLED analyst’s testimony ha_dAbeen excluded, there was no objection he could have made to
the testimony of the expert frbm iﬁtelﬁgeﬁeﬁcs. Couﬁsel festiﬁed the Intelligenetics expert, Dr.
DeMiers, personally berformed .t‘l'xe tests he testified about. Coﬁnsel .explained Intelligenetics
tested all of the items coIlected from the crime scene, including the towel cigarettes, and the
pieces of the wire hangers, all of which contamed Appllcant’s DNA. Further, Counsel testlﬁed
Dr. DeMiers performed testing on the bedsheet which found chtlm s son was the llkely third-

party contributor of the DNA on that ltem |

This Court finds 1t was error for Counsel to fail to renew his objection to the SLED
analyst’s tmtlmony at the time that testtmony was presented to the jury. However, this Court
also ﬁnds Apphcant has failed to prove he was prejudlced hy such error because there is
independent, overwhelmmg evidence of Appllcant’s guilt such that it is not reasonably likely the
result of the trial .would have been ciiﬁ'erent even if the SLED ageet’s testimony had been
excluded. ’i‘his Court finds the testimony ﬁ'om Intelligenetics could net have Been excluded, and
that testunony was the most damagmg to Applicant’s defense Counsel testlﬁed it was part of
his tnal strategy not to contest the DNA ﬁndmgs since Apphcant never denied he had a sexual

lencounter with chtlm Therefore, the testimony of the SLED analyst confirming Apphcant’
DNA was found on swabs from the rape kit was not inconsistent with Applicant’s defense.
Furthermore, V1ct1m s testimony and 1dent1ﬁcanon of Appllcant was compellmg Finally, this
Court ﬁnds the tnal judge made the correct ruling as to Appllcant’s request regarding the

language of the expert—thness jury mstructlon, and anythmg else would have constituted a
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comment on the facts. Therefore, Counsel was not deficient for failing to renew his request for
an additional instruction. This allegation is therefore denied and dismissed.

Issue #3 — Counsel refused to allow Applicant to testify. against Applicant’s wishes.

“The right of a criminally accused to testify or not to testify is fundamental.” State v.

Rivera, 402 8.C. 225, 241-42, 741 S.E.2d 694, 702-03 (2013) (citing Rock v. Arkansas, 483 US
44, 52, (1987)). “Every criminal defendant is privileged to testify in his own defense, or to refuse
to do so.” Id. Further, it is the defendant who retains the ultimate authority to decide whether or

not to testify. United States v. McMeans, 927 F.2d 162, 163 (4th Cir. 1991) (citing Jones v.

Barnes, 463 U.S. 745, 751 (1983)). Under Strickland, in order to prove ineffective assistance of

counsel based on his claim Counsel prevented him from exercising his right to testify, Applicant
must. show both that his- attorney violated his right to testify and that his testimony had a

“reasonable probability” of changing the outcome. United States v. Rashaad, 249 F. App’x 972,

973 (4th Cir. 2007).

Applicant first testified he could not recall any discussions with Counsel about whether
Applicant should testify. Applicant testified he asked Counsel twice about testifying, but he
could not recall whether Counsel gave him any advice. Applicant further testified he did not
remember whether the judge asked him if he wished to testify. Applicant later testified he did
recall Counsel telling him he should not take the stand because it would allow the State to bring
up ‘Applicant’s past, which would not be good for Applicant’s case. After reviewing the trial
transcript, Applicant conceded he discussed his right to testify with the trial judge, and he told
the judge it was his decision not to testify.

Applicant stated if he had testified, he would have explained he was at Victim’s house

that night because Victim asked him to come over, she showed him the renovations she was
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doing while they smoked a few cigarettes, then they had consensual sex, and he left some time

later. Applicant testified he did not see any broken glass. when he was: there, although the

window was already broken. Applicant testified Victim had.been drinking. Applicant also |
testified he did not see anyone else in the area when he ieft, and at that time, Victim appeared to

be fine and had no physical injuries.

Counsel testified he and Applicant discussed Applicant’s. right to testify multiple times
throughout the course of the representation. Counsel testified he reviewed Applicant’s prior
'record ‘and explained which- convictions could ‘be used against Applicant for impeachment
purposes. Counsel: festiﬁed he used his discussions with Applicant about the facts of the case to
try to gauge’how Applicant would testify and how he would react to cross-examination. Counsel
explained the main dissues he saw with Applicant’s. testimonyv were his inability to explain the
shattered glass door and the _vé,ryi_ng reasons ‘Applicant ‘gave: for ‘Victim’s -injuries. Counsel
further testified he never told Applicant he couldn’t testify, but he likely did advise Applicant it
‘was not a good.idea based ‘'on Applicant’s responses during their discussions and inconsistencies
in Applicant’s version of the facts. Counsel testified it was ultimately Applicant’s.decision not
to testify.

This Court finds Applicant has failed to prove Counsel was deficient in his advice to
Applicant regarding his right t‘o-'testify. “This Court finds Counsel’s testimony-on this issue to-be
credible and also finds Applicant’s testimony was not credible. Applicant had no independent
recollection. of the facts surrounding his decision not to testify. On the other hand, Counsel
testified he discussed the issue with Applicant and advised him not to testify because Applicant’s
version of the facts was inconsistent, and he felt Applicant did not have a good explanation for

Victim’s injuries or the'broken slidirig glass door.  Counsel testified it was ultimately Applicant’s
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decision as to whether or not he wanted to testify. This Court has reviewed the trial transcript,
which confirms Counsel’s testimony and reﬂeqts the trial judge advised Applicant of his right to
testify if he wished. Tr. p. 379. Applicant ihformed the trial judée he had made the décision not
to testify. Tr. p. 379. "
Further, this Court finds Applicant failed to prove prejudice because it is not reasonably
likely his festimony would have changed the outcome of the case. Applicant testified his
explanation for the DNA evidence would have Been that he had lived in the house, and he and
A Victim had consensual sex on the night in question. Counsel was able to put this same
information in front of the jury through cross-examination of Victim and other witnesses, as well
as during closing arguments, This allegation is therefore denied and dismissed.

CONCLUSION

Based on all the forgoing, this Court finds and concludes Applicant has not established
any constitutional violations or deprivations before or during his trial and sentencing
proceedings. Counsel was not deficient, nor was Applicant prejudiced by any alleged
deficiencies in Counsel’s representation. Therefore, this PCR application must be denied and
dismissed with prejudiée.

The Court notes Applicant must file and serve a notice of appeal within thirty days from
receipt of written notice of entry of judgment to secure the appropriate appellate review. See
Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991), Applicant
has a right to appellate counsel’s assistance in seeking review of the denial of post-conviction
relief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek appellate review,
Applicant must serve and file a notice of appeal. Applicant is directed to South Carolina

Appellate Court Rule 243 for appropriate procedures for appeal.
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IT IS THEREFORE ORDERED:

- 1. The application for post-conviction relief be denied and dismissed with prejudice; and
2. Applicant is remanded to the custody of Respondent.

AND IT IS SO ORDERED this _ /2 —day of Y L2017,

- MICHAEL-G. NETTLES
Presiding Judge
Flag enet - South Carolina. Ninth Judicial Circuit -

20



IN THE SUPREME COURT OF SOUTH CAROLINA

STATE OF SOUTH CAROLINA )
)
COUNTY OF BERKELEY ) Case #: 2015-CP-08-2742
)
)
STEVEN L. MORGAN, )
)
Applicant. )  REQUESTFOR REPRESENTATION ON APPEAL
) .
-versus- )
)
STATE OF SOUTH CAROLINA, )
) |

‘Respondent. ) 1
On behalf of the request of the above-named Applicant, to be represented by the South
Carolina Commission of Indigent Defense, Appellate Division (SCCID), the undersigned att<z)mey
would show unto this Honorable Court that: i

1. He is the attorney for the Applicant-Appellant in the above captioned case. The
Applicant-Appellant was in custody during and taken into custody immediately
following the Post Conviction Relief (PCR) hearing and was not available to personally
sign this request; \

|

2. The Applicant-Appellant was represented by the undersigned attorney as an indigent,
pursuant to a contract with the SCCID; [

i

3. The Applicant-Appellant has been informed that he may request assistance from the

SCCID Appellate Division in perfecting his appeal; }

4. A timely Notice of Intent to Appeal has been filed on the Applicant-Appellant’s bfehalf;

5. The Applicant-Appellant has been informed that nothing requires SCCID Appellate
Division to pursue this appeal unless that office’s Chief Attorney is satisfied that there is
arguable merit to this appeal and that he cannot afford to hire an attorney. \

At this time, the Applicant-Appellant requests the aid of the SCCID Appellate Division in
perfecting his appeal to the South Carolina Court of Appeals. ‘:

Respec #ied,
re

gg%y D. Davis

outh Carolina Bar #: 12396
Charleston, South Carolina. !
January 17,2018




STATE OF SOUTH CAROLINA

)

) CASE #: 2015-CP-08-2742
COUNTY OF BERKELEY )
)

VERIFICATION
PERSONALLY appeared before me, Rodney D. Davis, being first duly sworn,
deposes and says that he has read the foregoing Request for Representation on 4ppeal to be
filed on behalf of the Applicant-Appellant, Steven L. Morgan, and the same is true of his

knowledge except those matters alleged on information and belief, and as to those matters, he

believes them to be true.

SWORN to ind\subscrlbed to me this \\\\.\ tl'_'g_llu,,’

day ) , 2018. 2 ...m.. OO,’
S Cop 2%
A
M dale Ao Todfi o, 3
C Oy (7 w % {DE
Notary Public for South arplin _ ".o 659/ T izs
My Commission cxplres L@ e '.:‘ 28
’?, ~2026 .. ’bs

’, 4 'nco'
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- Lowcountry Law Office

4000 Faber Place Drive, Suite 300
Charleston, SC 29405

Phone: 843-323-4353 Fax: 843-323-4101
E-Mail: Davis@LowcountryLawOffice.com

January 30, 2018
Kimberly McCall
South Carolina Commission on Indigent Defense
PO Box 11433

Columbia, SC 29211-1433

RE: Steven L. Morgan v. State of South Carolina; Case #: 2015-CP-08-2742
Dear Ms. McCall: _ - - -

Enclosed is a duplicate set of Appeal documents that I have forwarded to the Clerk of the Supreme
Court of South Carolina concerning the above-listed Post Conviction Relief (PCR) case. I was appointed to the

PCR case pursuant to a contract that I have with your office. 1 have requested that your office assume the
appeal of this case.

Should you have any questions, please do not hesitate to contact me.

Thank you for your assistance with this matter.

Sincerely,

pZd

Rodney D. Davis

South Carolina Bar # 12396

4000 Faber Place Drive, Suite 300
Charleston, SC 29405
Davis@LowCountryLawOffice.com

Enclosure(s). As stated above.
RDD/mmt



THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM BERKELEY COUNTY
Court of Common Pleas

The Honorable Michael G. Nettles

Case #: 2015-CP-08-2742

Steven L. Morgan,

Appellant. -
V.
State of South Carolina,

Respondent.

NOTICE OF APPEAL

Steven L. Morgan appeals the denial of his Post-Conviction Relief application in this case.
The Application for relief was denied, following an evidentiary hearing before the Honorable

Michael G. Nettles on August 1, 2017. Counsel for the Appellant received the filed Order of
Dismissal on or about January 8, 2018.

January 17,2018

odney”D. Davis
- -4 aber Place Drive, Suite 300
harleston, SC 29405 © o3
(843) 323-4353 m =
3 = - . G
Dav1s.@LowcoumryLawOfﬁce._com ‘?51; s =
Attorney for Appellant I e A
< WS
P o )
20% =
Other Counsel of Record: 22 =
Lindsey A. McCallister, Assistant Attorney General -;,Ez -
Office of the Attorney General, State of South Carolina o -1
P.O. Box 11549
Columbia, SC 29211-1549
Attorney for Respondent



THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM BERKELEY COUNTY
Court of Common Pleas

The Honorable Michael G. Nettles

Case #: 2015-CP-08-2742

Steven L. Morgan, Appellant.
State of South Carolina, Respondent.

PROOF OF SERVICE

I certify that I have served the Notice of Appeal on the State by mailing a copy, via US

Mail, to the address of record, Lindsey A. McCallister, P.O. Box 11549, Columbia, South
Carolina 29211-1549, on January 1%, 2018. M _

January 13,2018
Michelle Moore Trimble
Paralegal to Rodney D. Davis
4000 Faber Place Drive, Suite 300
Charleston, SC 29405

(843) 323-4353
Davis@LowcountryLawOffice.com

Attorney for Appellant
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Other Counsel of Record:
Lindsey A. McCallister, Assistant Attorney General

Office of the Attorney General

9437

P.O. Box 11549
Columbia, SC 29211-1549
Attorney for Respondent =
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E Lowcountry Law Office
" Rodney D. Davis

4000 Faber Place Drive, Suite 300
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