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HAVEN'T YOU?

YES, SIR.

AS A MATTER OF FACT, I BELIEVE YOU ARE IN JAIL RIGHT NOw,
AREN'T YOU?

YES, SIR.

OKAY.- GABBY, YOU WERE CONVICTED OF PETTY LARCENY IN 1983,

WEREN'T YOU?

YES, SIR.

AND YOU WERE CONVICTED OF PETTY LARCENY IN 1984, WEREN'T YOU?
YES, SIR. |

AND YOU WERE CONVICTED OF SHOPLIFTING IN 1985, RIGHT?

YES, SIR.

AND YOU WERE CONVICTED OF SHOPLIFTING IN 1988, IS THAT RIGHT?
THAT'S RIGHT.

AND YOU ARE PRESENTLY IN JAIL ON A ROBBERY CHARGE, IS THAT
RIGHT?

THAT'S RIGHT.

OKAY. DID YOU EVER TALK WITH INVESTIGATOR AUSTIN CONCERNING
THIS CASE AND MR. RONALD TILLMAN?

YES, SIR.

OKAY. DID YOU EVER TELL MR. AUSTIN ANYTHING ABOUT
CONVERSATIONS THAT RONALD TILLMAN HAD HAD WITH YOU?

YES, SIR.

OKAY. DID YOU--DID MR. AUSTIN EVER TELL YOU THAT HE WOULD

HELP YOU OUT FOR THAT?
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I TOLD HIM IF HE WOULD HELP ME I WOULD HELP HIM.

OKAY. DID YOU TELL HIM WHAT YOU HAD TO SAY BEFORE HE SAID
THAT HE WOULD HELP YOU?

I TOLD HIM FIRST, YES, SIR.

OKAY. AND THEN WHAT DID INVESTIGATOR AUSTIN SAY? DID HE SAY
THAT HE WOULD HELP YOU IN RETURN?

HE SAY HE WOULD TRY TO HELP ME IN RETURN. .

HAVE YOU ENTERED INTO AN AGREEMENT WITH YOU AND YOUR
ATTORNEY, MR. WELLS?

YES, SIR.

OKAY. HAVE WE AGREED TO REDUCE YOUR ARMED ROBBERY CHARGE TO
A ROBBERY CHARGE?

YES, SIR.

HAVE WE AGREED TO RECOMMEND A SENTENCE OF FIVE YEARS FOR YOU?
YES, SIR.

HAVE WE RECOMMENDED THAT THIS FIVE  YEAR SENTENCE RUN
CONCURRENT WITH YOUR PROBATION REVOCATION TIMg?

YES, SIR.

AND HAVE WE AGREED TO REQUEST, JUST REQUEST, THAT PENDING
SHOPLIFTING CHARGES IN DORCHESTER AND LEXINGTON COUNTIES BE .
DISMISSED AGAINST YOU?

YES, SIR.

OKAY. NOW, GABBY, YOU TOLD INVESTIGATOR AUSTIN WHAT YQU ARE
ABOUT>TO TELL THIS JURY?

YES, SIR.
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BEFORE WE AGREED TO THIS WITH YOU, RIGHT?

THAT'S RIGHT.

OKAY. YOU SAY YOU'VE KNOWN RONALD TILLMAN FOR QUITE SOME
TIME, IS THAT CORRECT?

THAT'S CORRECT.

DID YOU EVER, AS I SAID, TALK TO RONALD TILLMAN ABOUT THE
KILLING OF "DUCK" SUTTON?

YES, SIR;

AND THIS WAS BEFORE "DUCK" SUTTON WAS KILLED, IS THAT RIGHT?
THAT'S CORRECT.

AND WHAT DID RONALD TILLMAN TELL YOU ABOUT THAT?

HE TOLD ME, SAY HE WAS GONNA RILL "DUCK" SUTTON.

HOW MANY TIMES DID HE TELL YOU THIS?

WELL, HE TOLD ME THAT IN DECEMBER AND HE TOLD ME THAT BACK
IN NOVEMBER. - ME AND HIM RODE SEVERAL TIMES TOGETHER AND HE
TOLD ME, SAY HE WAS GONNA KILL "DUCK."

ARE YOU TELLING THIS JURY THAT BECAUSE WE'VE GIVEN YOU THIS
DEAL OR ARE YOU TELLING US THAT BECAUSE IT'S TRUE?

I'M TELLING YOU THAT BECAUSE IT'S TRUE.

WERE YOU IN JAIL WITH RONALD TILLMAN AFTER HE GOT ARRESTED
FOR THIS CHARGE?

YES, SIR.

OKAY. WERE YA'LL IN THE SAME CELLBLOCK DOWN AT THE RICHLAND
COUNTY?

NO, WE WAS IN DIFFERENT CELLBLOCKS. HE WAS IN CELLBLOCK TWO-
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THREE; MYSELF, I WAS IN CELLBLOCK TWO-TWO.

OKAY. EXPLAIN TO THE JURY WHERE CELLBLOCK TWO-TWO IS AS
OPPOSED TO CELLBLOCK TWO-THREE?

WELL, IT'S RIGHT ACROSS THE HALL. I'D SAY APPROXIMATELY ABOUT
FIVE YARDS ACROSS.

OKAY. IF YOU CAN LOOK AT THEM AND TALK IN THIS MICROPHONE
AT THE SAME TIME YOU'LL BE DOING GOOD, OKAY?

OKAY.

SO, IN OTHER WORDS, YOU WERE IN ONE CELLBLOCK.

RIGHT.

MR. TILLMAN WAS IN ANOTHER CELLBLOCK?

THAT'S CORRECT.

DID HE EVER ASK YOU ANY QUESTIONS ABOUT HAVE YOU SEEN HAYES
MALLOY OR ANYTHING LIKE THAT?

WELL, ONE NIGHT--IF I'M NOT MISTAKEN IT WAS ON A TUESDAY
NIGHT--TILLMAN CALLED ME OVER. WE GOT LITTLE HOLES WHERE THE
TRAYS COME IN. |

HOLES IN THE DOOR?

HOLES IN THE WALL, DOOR, WHATEVER.

- IN OTHER WORDS, IT'S NOT ALL BARS OR ANYTHING?

NO, IT'S NOT ALL BARS.

FOUR SOLID WALLS?

FOUR SOLID WALLS.

OTHER THAN THAT LITTLE TRAY?

THAT'S CORRECT.
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OKAY. CAN YOU SEE ACROSS THE HALL WHO IS TALKING TO YOU?
YOU CAN SEE AND PLUS YOU CAN HEAR REAL GOOD IF YOU CUT THE
T.V. DOWN.

OKAY. GO AHEAD.

AND HE ASKED ME HAVE HAYES MALLOY COME IN. I SAY, NO, NOT
YET. ‘

HE ASKED YOU HAD HAYES MALLOY--

CAME INTO MY CELLBLOCK IN TWO-TWO.' SEE, HE WAS IN TWO-THREE

. AND I WAS IN TWO-TWO. SO, I SAID, NO, HE HAVEN'T CAME IN

YET. BUT WHEN HAYES CAME IN TILLMAN CALLED BACK OVER AGAIN

AND ASK ME AGAIN HAYES MALLOY CAME IN. I TOLD HIM YEAH. .SO,

HE TELL ME, SAID TELL HAYES MALLOY--

MR. SWERLING: YOUR HONOR, NOW I HAVE TO OBJECT. CAN

WE APPROACH THE BENCH? |
_ THE COURT: YES.

(MR. MORTON AND MR. SWERLING APPROACH THE BENCH OUT OF
THE PRESENCE OF THE COURT REPORTER)

THE COURT: ﬁRV SWERLING?

(COUNSEL APPROACH THE BENCH OUT OF THE PRESENCE OF THE
COURT REPORTER)

THE COURT: TO THEAJURY ROOM.

(THE JURY LEAVES THE JURY BOX AT 4:32 P.M.)

THE COURT: ALL RIGHT, THE JURY IS NOW OUTSIDE THE
PRESENCE OF THE COURT. COUNSEL FOR THE DEFENSE OBJECTED TO

THIS WITNESS'S TESTIMONY. FIRST, AT THE SIDE BAR RAISED THE
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QUESTION OF WHETHER OR NOT THERE'S BEEN COMPLIANCE WITH THE
DISCOVERY REQUEST OF ANY ALLEGED STATEMENTS, ORAL.OR WRITTEN
OF THE DEFENDANT. IT APPEARS THAT THAT HAS BEEN RESOLVED
THAT THE STATE DID APPRISE COUNSEL "FOR THE DEFENSE OF THE
ALLEGED STATEMENT MADE IN THE JAILHOUSE. THE FOLLOWING

OBJECTION iS WHETHER OR NOT ANY STATEMENT MADE BY THIS

DEFENDANT WENT  TO SOME OTHER CRIME, THAT BEING THE BANK

ROBBERY, THE ARMED ROBBERY. I'M GOING TO FIND OUT WHAT .IT

- IS AND WHETHER OR NOT IT SHOULD BE REDACTED IN THAT FASHION.-

ALL RIGHT, ASK THE QUESTION AND LET'S SEE WHAT IT IS. -
(BY MR. MORTON) GABBY, WHEN YOU GOT HAYES UP TO THE WINDOW

AND RONALD TILLMAN, WHAT DID RONALD TILLMAN ASK HAYES MALLOY?

~ HE. TOLD HAYES_MALLOY:THAT HE WANTED HIM TO TAKEVTHE MURDER

CHARGE FOR DONALD SUTTON.

DID HE SAY WHY?

YES. I CAN SAY IT?

YEAH, YOU CAN SAY IT. THE JURY'S NOT HERE.

OKAY. HE SAY THAT THE FEDS HAD HIM BY THE BALLS AND HE SAY

HE WANT HAYES MALLOY TO TAKE THE MURDER CHARGE BECAUSE THE

FEDS HAD HIM BY THE BALLS. _
MR. MORTON: YOUR HONOR, T THINK IT'S RELEVANT EVIDENCE.

I THINK IT CREATES A PROBLEM FOR THE STATE IF WE ARE NOT ABLE

. TO MENTION THE FACT THAT THE FEDS HAD HIM AND I REALIZE THE

PREJUDICIAL NATURE OF IT AS WELL. BUT IT MAKES IT LOOKS LIKE

HAYES MALLOY WAS INVOLVED. I MEAN THAT WITHOUT THE PREFACE
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THAT THE FEDS ALREADY HAVE ME, TAKE THE MURDER RAP, SEE WHAT
I'M SAYING?

THE CdURT: LET ME HEAR FROM YOU, MR. SWERLING.

MR. SWERLING: JUDGE, I WOULD STRENUOUSLY OBJECT THE
WITNESS BEING ALLOWED TO TESTIFY THE FEDS HAVE ME BY THE
CAHONIES (ph) AND YOU TARE THE MURDER RAP. THAT GOES RIGHT
BACK INTO WHAT WE'VE BEEN TRYING(TO KEEP SANITIZED FOR THREE
DAYS AND THAT IS REFERENCE TO OTHER CRIMES.

THE COURT: WELL, THIS ISN'T A CRIME. HE'S SAYING FOR
SOME REASON, WE DON'T KNOW WHAT IT IS, BUT--

MR. SWERLING: WELL, IT'S SOMETHING TO ALLOW THE JURY
TO SPECULATE ABOUT WHAT IT IS. IT'S GOING TO ALLOW THE JURY
TO SPECULATE WHY HE'S DEALING WITH THE F.B.I. NOW AND THERE
IS SOMETHING GOING ON WITH THE FEDERAL GOVERNMENT, SOME OTHER
CHARCES. I THINK IT'S CLEARLY PREJUDICIAL. IT'S NOT
RELEVANT OR PROBATIVE TO ANYTHING IN THIS CASE. AND IF IT
IS CERTAINLY THE PREJUDICIAL EFFECT OF IT OUTWEIGHS ANY
PROBATIVE VALUE IT HAS. SECOND OF ALL, ‘THE STATEMENT ITSELF
FOR MALLOY TO TARE THE RAP IS NOT RELEVANT TO THE ISSUE OF
WHETHER OR NOT RONALD TILLMAN KILLED DONALD SUTTON ON
DECEMBER 26TH. IT'S NOT PROBATIVE OF ANY ISSUE IN THAT CASE
OR ANY ELEMENT OF THE CRIME.

THE COURT: IT'S AN ADMISSION AGAINST HIS INTEREST AND
THE REASON FOR IT, THAT BEING THAT HE COMMITTED THE CRIME AND

THAT HE WANTED SOMEBODY ELSE TO TAKE THE RAP FOR HIM BECAUSE
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HE ALREADY HAD ENOUGH ON HIM.

MR. SWERLING: WELL, YOUR HONOR, HE DOESN'T SAY THAT I
COMMITTED THE CRIME. HE SAYS YOU TAKE THE RAP.

THE COURT: THAT'S PRETTY TACIT IF BELIEVED.

MR. SWERLING: IF BELIEVED. BUT IT'S.NOT A DECLARATION
OF INTEREST IN THE CLASSIC SENSE THAT HE SAID I DID IT.

THE COURT: YOU ARE PULLING HAIRS NOW.

MR. SWERLING: WELL, I THINK THE STATE IS TRYING TO DO
IT. THEY ARE TRYING TO DO EVERYTHING BUT PROVE WHAT HAPPENED
ON DECEMBER 26TH. I CAN'T KEEP FIGHTING EVERY OTHER CHARGE
AND THAT'S WHAT WE SEEM TO BE DOING FOR THREE DAYS IS THEY
WANT TO THROW_EVERYTHING ELSE IN --

THE COURT: YOU ARE DCING A PRETTY GOOD JOB OF iT.
NOTHINGIHAS GONE IN SO FAR.

MR. SWERLING: YEAH, BUT I'M GETTING TIRED.

THE COURT: THEY ARE ENTITLED TO PUT UP IF IT'S RELEVANT
AND IT'S ON THE ISSUES. THE OTHER THINGS WERE LYLE ISSUES
ABOUT PROVING ANOTHER CRIME. THIS ISN'T A CRIME. YOU ARGUE
IT'S SéECULATION. IT'S AN ADMISSION BY HIM AGAINST HIS PENAL
INTEREST AND IT'S A DECLARATION OF THAT TO A NON-LAW
ENFORCEMENT SO MIRANDA DOESN'T APPLY. THE ONLY QUESTION IS
WHETHER OR NOT IT'S NOT ADMISSIBLE FOR SOME OTHER REASON.
YOU ARGUE THAT IT'S NOT ADMISSIBLE BECAUSE HE ADMITS ANOTHER
CRIME. BY SAYING THAT THE FEDS HAVE ME BY THE BALLS, IS THAT

AN ADMISSION OF ANOTHER CRIME OR PROOF OF ANOTHER CRIME?
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MR. SWERLING: I THINK IT'S AN ADMISSION OF ANOTHER
CRIME, IT'S PROOF OF ANOTHER CRIME AND IT PUTS HIS CHARACTER
IN ISSUE AND HE HASN'T TENDERED IT IN ADDITION TO THE OTHER

GROUNDS I'VE STATED. I MEAN I THOUGHT THE WHOLE PURPOSE IN

NOT GOING INTO THE BANK ROBBERY WAS BECAUSE OF THAT PROBLEM.

THE COURT: WELL, THAT'S A SPECIFIC CRIME.

MR. SWERLING: BY SAYING THAT THE FEDS HAVE ME IS GOING
TO ALLOW THE JURY TO SPECULATE THAT HE'S BEEN ACCUSED OF OR
CONVICTED OF OR CHARGED WITH SOME OTHER CRIME AND HE HAS NOT
YET TENDERED HIS CHARACTER.

THE COURT: YES, BUT THIS IS SOMETHING HE SAYS OUT OF
HIS OWN MOUTH, COUNSELLOR. IT'S NOT LIKE THEM COMING IN AND
TRYING TO PROVE A CRIME WITHOUT ANY STATEMENTS BY HIM, JUST
COMING IN AND PROVING A PRIOR CRIME TO SHOW THAT HE HAD THE
MOTIVE AND INTENT TO DO 1IT. IT'S A LITTLE BUT FURTHER
REMOVED FROM THAT. IT APPEARS TO BE THAT IT OUGHT TO BE
ADMISSIBLE.

MR. MORTON: YOUR HONOR, ON ANOTHER MATTER SINCE MR.
WELLS IS HERE.--
{BY MR. MORTON) MR. WELLS, DID RONALD TILLMAN EVER OFFER YOU
ANY MONEY WHILE YA'LL WERE IN THE JAIL?
HE SHOWED ME FIVE HUNDRED DOLLARS. HE WANTED ME TO TESTIFY

FOR HIM IN THE CASE.

- SPEAK A LITTLE SLOWER AND SPEAK UP.

HE SHOWED ME FIVE HUNDRED DOLLARS THROUGH A LITTLE PEEP HOLE
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THEY PUT THE TRAYS AT.

FIVE ONE HUNDRED -DOLLAR BILLS?

YEAH.

AND WHAT DID HE SAY?

HE SAY IF I TESTIFY IN HIS BEHALF THAT HE WOULD TAKE CARE OF
ME. |

OKAY. WHAT DID THAT MEAN TO YOU?

IT MEAN TO ME THAT ON ANY CASE THAT HE GO UP AGAINST HE
WANTED ME TO BE A WITNESS.

MR. MORTON: I'D OFFER THAT TESTIMONY., YOUR HONOR.

MR. SWERLING: YOUR HONOR, I OBJECT TO THAT. MR. WELLS
TESTIFIED IN THE FEDERAL BANK ROBBERY TRIAL WHICH I HAVE A
TRANSCRIPT OF =--

THE COURT: WHAT DO YOU SAY HE SAID IN THE FEDERAL
BANKRUPTCY TRIAL?

MR. SWERLING: FIVE HUNDRED DOLLARS WAS OFFERED TO HIM
TO TESTIFY THAT A‘FIGHT THAT THEY HAD ON THE 21ST OF DECEMBER
ACTUALLY TOOK PLACE ON THE 12TH OF DECEMBER WHICH WAS THE DAY
OF THE ROBBERY. THAT'S WHAT HE TESTIFIED TO IN FEDERAL
COURT, THAT THAT‘s WHAT THE FIVE HUNDRED DOLLARS WAS FOR.
IT HAD NOTHING TO DO WITH THIS CASE WHATSOEVER AND I'VE GOT
A TRANSCRIPT OF IT.

THE COURT: I'M GOING TO LET YOU EXAMINE THE WITNESS ON
THAT. DO YA'LL HAVE A COPY OF THE FEDERAL TRANSCRIPT?

MR. MORTON: YES, SIR.

513



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

511

THE COURT: WELL, LET ME ASK HIM. DID YOU TESTIFY IN
THE FEDERAL CASE?
YES, SIR.

THE COURT: AND DID YOU TESTIFY AT THAT TIME THAT THE
FIVE HUNDRED DOLLARS OFFERED BY THE DEFENDANT WAS FOR THAT
TRIAL HE WAS BEING TRIED FOR IN FEDERAL BANKRUPTCY COURT?
I MEAN FEDERAL COURT? °
WELL, HE DIDN'T SAY SPECIFICALLY WHAT COURT HE HAD WANTED ME
TO TESTIFY IN COURT.

THE COURT: WELL, WHAT DID YOU SAY IN THE FEDERAL COURT?
DO YOU RECALL? |
I THINK I SAID THE BANK ROBBERY.

THE COURT: YOU THINK YOU DID SAY THE BANK ROBBERY IN
FEDERAL COURT?

BUT TO ME IT MEAN BOTH OF THE COURTS. I TOOK IT FOR BOTH OF

‘THE COURTS.

THE COURT: 1BUT YOU DIDN'T SAY THAT IN THE FEDERAL
TRIAL? |
I DON'T THINK WE WAS ALLOWED TO SAY THAT. BRING THAT UP.

THE COURT: WELL, LET ME SEE THE TRANSCRIPT. HANDED TO
ME IS WHAT APPEARS TO BE A TRANSCRIPT OF A TRIAL, UNITED
STATES OF AMERICA VS. RONALD TILLMAN, TOMMY LEE BYNUM. IT'S
GOT CR3-89-6 DONE THE 30TH DAY OF MAY, 1989. AND ON PAGE 123
BUT I WANTED TO FIND THE--THIS IS TESTIMONY EXCERPTS OF HAYES

MALLOY, GABBY WELLS, RUFUS McQUEEN. THIS IS THE TESTIMONY
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OF GABBY WELLS, PAGE 123. (PAUSE)

MR. SWERLING: YOUR HONOR, I APOLOGIZE.

THE COURT: I DON'T SEE IT HERE.

MR. SWERLING: WELL, YOUR HONOR, IT'S A STATEMENT BEFORE
A FEDERAL GRAND JURY. IT'S IN THERE, TOO, BUT, YOUR HONOR,
I'LL PUBLISH THE PERTINENT PORTIONS

THE COURT: I DON'T SEE IT IN HERE‘YET.

MR. SWERLING: HE.TALKS ABOUT THE FIVE HUNDRED DOLLARS
IN THERE.

THE COURT: ALL RIGHT. HAVE YOU GOT THE GRAND JURY
TESTIMONY, TOO? |
_ MR, SWERLING: YES, SIR.

THE COURT: LET ME SEE WHAT HE SAID. (PAUSE) IT SAYS
HERE HE TOLD HIM HE WOULD PAY HIM IF HE TOLD THEM HE WOULDN'T
LEAVE THE PARTY SHOP. |

MR. SWERLING: THIS.IS REFERRING Té DECEMBER . 12TH.

MR. MORTON: YOUR HONOR, THIS IS THE TRANSCRIPT.

THE COURT: TRANSCRIPT OF WHAT?

MR. MORTON: OF THE FEDERAL TRIAL.

THE COURT: OKAY. WHAT PAGE IS THAT?

MR. MORTON: PAGE 131.

THE COURT: LET ME SEE. IT'S GABBY WELLS?

MR. MORTON: YES, SIR.

THE COURT: ALL RIGHT. (PAUSE) WELL, LET ME ASK YOU

THIS, MR. SWERLING. YOU KNOW, WHEN A WITNESS GIVES A PRIOR
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INCONSISTENT STATEMENT THEN YOU HAVE A RIGHT TO IMPEACH HIM
UPON ANY OTHER éRIOR INCONSISTENT STATEMENTS. AND, OF COURSE,
THE PROBLEM IS TRYING TO REFER TO WHEN IT WAS. IT SEEMS TO
ME THAT CAN BE CORRECTED BY SIMPLY REFERRING TO WEREN'T YOU
UNDER OATH AT A PRIOR TIME IN A COURT PROCEEDING AND AT THAT
TIME YOU WERE PLACED UNDER OATH AND DID YOU NOT MAKE A
STATEMENT TO THIS EFFECT.

MR. SWERLING:  YOUR HONOR, THAT WOULD NECESSITATE-~-

THE COURT: YOU DON'T HAVE TO REFER TO THE BANK ROBBERY
AT ALL. THE QUESTION IS WHETHER OR NOT HE WAS UNDER OATH AND
WHETHER OR NOT HE GAVE A PRIOR INCONSISTENT STATEMENTj

MR. SWERLING: THE -PRIOR INCONSISTENT STATEMENT IS THAT
RONALD TILLMAN WANTED HIM TO PROVIDE AN ALIBI FOR HIM FOR
DECEMBER 12TH, 1988, WHEN THERE WAS A BANK ROBBERY FOR WHICH
HE WAS CHARGED.

THE COURT: I UNDERSTAND.

MR. SWERLING: I CAN'T IMPEACH HIM WITHOUT GOING INTO
EXACTLY WHAT THE COURT'S KEPT OUT. '

MR. MORTON: YOUR HONOR, I THINK THE FEDERAL COURT KEPT
HIM FROM SAYING ANYTHING ABOUT IHE MURDER.

MR. SWERLING: THE GRAND JURY ALSO SAYS THE SAME THING.
NOW, I CAN'T--I'M GBJECTING TO THIS MAN GETTING ON THE STAND

AND COMMITTING WHAT APPEARS TO BE PERJURY IN LIGHT OF WHAT

"HE'S ALREADY TESTIFIED TO ON TWO OTHER OCCASIONS UNDER OATH

AND THAT I CAN'T CROSS EXAMINE HIM ABOUT WITHOUT OPENING THE
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DOOR TO A BANK ROBBERY.
THE COURT: ‘I THINK YOU CAN CROSS EXAMINE HIM ABOUT IT.
I THINK YOU CAN HANDLE IT SUCH WITHOUT GOING INTO THE FACT

THAT IT WAS A BANK ROBBERY BY SIMPLY HAVING HIM ADMIT--OF
COURSE, IF HE DENIES IT  WAS UNDER OATH THEN THAT'S A
DIFFERENT QUESTION. HE MAY PERJURE HIMSELF RIGHT HERE. BUT
IF HE ADMITS HE WAS UNDER OATH AT A PRIOR TIME IN A JUDICIAL
PROCEEDING AND HE ADMITS THAT AT THAT TIME HE RESTRICTED
HIMSELF OR HE DID NOT SAY WHAT HE'S SAYING TODAY THEN YOU
HAVE IT AS A PRIOR INCONSISTENT STATEMENT. |

MR. SWERLING: BUT YOUR HONOR THE PRIOR INCONSISTENT
STATEMENT SAYS THAT RONALD TILLMAN OFFERED ME FIVE HUNDRED
DOLLARS TO BE AN ALIBI WITNESS FOR HIM FOR DECEMBER 12TH.
THERE'S NO WAY TO CROSS EXAMINE HIM--

MR. MORTON: YOUR HONOR, THAT'S NOT WHAT HE SAID.

THE COURT: LET HIM FINISH.

MR. SWERLING: THAT'S WHAT THE IMPORT OF IT IS.

MR. MORTON: . NOT NECESSARILY.

MR. SWERLING: HE WANTED HIM TO BE A ALIBI WITNESS THAT
HE NEVER LEFT THE PARTY SHOP ON THE MORNING OF THE BANK

ROBBERY WHICH TOOK PLACE ON DECEMBER 12TH. THERE IS NO WAY

.I CAN CROSS EXAMINE MR. WELLS EFFECTIVELY ABOUT THE PRIOR

INCONSISTENT STATEMENT UNLESS I ASK HIM WHAT IN FACT DID HE

TESTIFY TO ON A PRIOR OCCASION THE FIVE HUNDRED DOLLARS WAS

FOR.
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MR. MORTON: WHAT'S WRONG WITH THAT, YOUR HONOR? THAT
COULD BE A PRELIMINARY HEARING, IT COULD BE--THEY DON'T KNOW
WHAT IT IS.

MR. SWERLING: AN ALIBI.

MR. MORTON: MR. SWERLING IS TRYING TO PRECLUDE US FROM
GETTING IN THE DEFENDANT'S OWN PROPOSiTIQN OF MR. WELLS.

MR. SWERLING: THIS IS PERJURY. THAT'S WHAT WE ARE
TALKING ABOUTf

- MR. MORTON: YOUR HONOR, THAT'S NOT FOR HIM TO DECIDE

WHETHER IT'S PERJURY OR NOT.

MR. SWERLING: THIS INDIVIDUAL HAS TESTIFIED BEFORE A
FEDERAL GRAND JURY AND A FEDERAL DISTRICT COURT THAT THE
MONEY WAS OFFERED FOR HIM TO BE AN ALIBI ON DECEMBER 12TH.

I FIND IT HARD TO BELIEVE THAT THE STATE WANTS TO CONDONE

-THAT.

" MR. MORTON: OH--
THE COURT: JUST A MINUTE. JUST A MINUTE. MR. WITNESS,
DID YOU TESTIFY UNDER OATH AT THE FEDERAL TRIAL THAT THE FIVE
HUNDRED DOLLARS WAS FOR Yoﬁ'To SAY THAT HE NEVER DID LEAVE
THE PARTY SHOP?
YES, SIR, I DIb. BUT I TOOK IT WHEN HE OFFERED ME THE FIVE
HUNDRED DOLLARS, HE TOLD ME SAY THAT HE WANTED ME TO TESTIFY
FOR HIM THAT HE NEVER DID LEAVE THE PARTY sadp THE MORNING
OF THE BANK ROBBERY. BUT I TOOK IT THOUGH HE WANT ME TO

TESTIFY--I ALSO TOOK IT HE WANT ME TO TESTIFY FOR HIM ON ALL
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THE CHARGES.

THE COURT: I UNDERSTAND.

MR. SWERLING: YOUR HONOR, I WOULD SAY--

THE COURT: TI'LL TAKE CARE OF IT. THAT'S OKAY. I'M NOT
GOING TOC LET HIM TESTIFY TO THAT. HE CLEARLY SAYS THE PARTY
SHOP. - HE'S NOW TRYING TO TRANSFER OVER TO THAT WHAT THE MAN
INTENDED BY IT. NOW, HE'S TRYING TO PRESUPPOSE WHAT'S IN THE
MiND.OF THE DECLARANT, THE PERSON SAYING IT. HE CAN. CLEARLY

SAY IF IT WAS ADMISSIBLE WHAT THE MAN TOLD HIM BUT NOT WHAT

‘HE THOUGHT THE MAN INTENDED. THAT'S WHAT HE'S SAYING NOW.

‘I'M NOT GOING TO LET HIM SAY THAT.

MR. MORTON: MAY I JUST ASK HIM A CLARIFICATION?

THE COURT: YES, SIR.

MR. MORTON: . CAN I ASK HIM DID HE TELL YOU THAT HE
WANTED YOU TO ACCEPT FIVE HUNDRED DOLLARS FROM HIM TO SAY '

THAT HE WAS AT THE PARTY SHOP ON DECEMBER 12TH OR DID HE JUST

vSAY'I,WANT TO OFFER YQU FIVE HUNDRED DOLLARS TO TESTIFY IN

COURT FOR ME?

. HE- SAY, HE SHOW THE FIVE HUNDRED DOLLARS OUT THERE. HE SAY

IF YOU TESTIFY FOR ME YOU WILL GET THIS.

MR. SWERLING:. WELL, THEN HE MUST HAVE LIED IN FEDERAL
COURT. |

THE COURT:. I AGREE. HE TESTIFIED IN FEDERAL COURT THAT
IT WAS FIVE HUNDRED DOLLARS FOR THE PARTY SHOP.

‘MR. MORTON: YOUR HONOR--
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MR. SWERLING: YOUR HONOR, I'D LIKE A COPY OF THIS
TRANSCRIPT SENT OVER TO THE U.S. ATTORNEY.

THE COURT: YOU CAN GET IT ANY TIME YOU WANT IT. YOU
DON'T HAVE TO TELL ME NOW.

MR. MORTON: YOUR HONOR, IF I MAY, WHAT MR. WELLS WAS
DOING IN FEDERAL GRAND JURY WAS DOING EXACTLY WHAT--AS I
UNDERSTAND "IT--

THE COURT: THERE'S NO REFERENCE IN THE RECORD TO THAT.

MR. MORTON: IF MR;'TILLMAN SAID I WILL GIVE YOU FIVE
HUNDRED DOLLARS TO TESTIFY IN COURT FOR ME AND THEN MR. WELLS

GOES TO THE FEDERAL GRAND JURY AND SAYS THAT MR. TILLMAN

. OFFERED HIM MONEY TO PROVIDE AN ALIBI FOR HIM, FIVE HUNDRED

DOLLARS TO PROVIDE AN ALIBI FOR HIM, I DON'T THINK THERE'S
ANYTHING INCONSISTENT WITH THAT.

THE COURT: WELL, IT IS EXCEPT I DON'T KNOW WHAT YOU ARE
SAYING BUT I ASKED HIM JUST A MINUTE AGO, MR. MORTON, WHAT
OCCURRED AND HE SAID, WELL, I FELT HE INTENDED ALL OF THEM.
YOU SEE, HE'S NOW TRYING TO DETERMINE WHAT WAS IN THE OTHER
MAN'S MIND IF HE DID SAY IT. BUT HE TESTIFIED UNDER OATH IN
THE FEDERAL COURT, IN THE FEDERAL BANK ROBBERY TRIAL, THAT
IT WAS FOR THE DECEMBER 12TH BANK ROBBERY THAT HE WAS IN THE
PARTY SHOP. |

MR. MORTON: I UNDERSTAND THAT. BUT THERE'S NOTHING
INCONSISTENT IN WHAT HE'S SAYING. 1IN OTHER WORDS, HE SAID

I WILL PAY YOU FIVE HUNDRED DOLLARS TO TESTIFY FOR ME IN
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COURT. NOW, IF WE HAD HAD THIS MURDER TRIAL FIRST--

THE COURT: WHY DIDN'T HE TESTIFY THAT WAY IN THE
FEDERAL BANKRUPTCY TRIAL? THERE WOULD BE NO PROBLEM WITH
THAT IF HE HAD SAID IN ANY COURT.

MR. MORTON: WELL, HE KNEW WHAT RONALD TILLMAN MEANT,
YOUR HONOR. BY HIM SAYING THAT IN FEDERAL COURT SHOULD NOT
PRECLUDE HIM FROM SAYING HE MEANT THAT-- .

THE COURT: MR. MORTON, HOW DO YOU KNOW WHAT SOMEBODY
HAS IN THEIR BRAIN UP THERE. YOU CAN REPEAT WHAT THEY SAID

BUT THEN WHEN YOU START TELLING PEOPLE WHAT THEY MEANT BY

. WHAT THEY SAID YOU ARE INTERPRETING AND THAT'S A QUESTION FOR

‘"THE JURY TO DETERMINE. THEY MAKE THE DETERMINATION AS TO

OPINIONS OF FACTS IN THE CASE. NO WITNESS IS ALLOWED TO DO
THAT. .

MR. MORTON: I UNDERSTAND THAT;

MR. SWERLING: YOUR HONOR, JUST---

THE COURT: LET HIM;FINiSH.

.ﬁR.'SWERLING:A I JUST WANTED TO SHOW YOU WHAT HE ALSO
TOLD THE F.B.I. HE NEVER HAS REFERRED TO THE FIVE HUNDRED
DOLLARS IN THIS CASE.

THE COURT: WHAT ARE YOU HANDING ME, A 302 REPORT?

MR. SWERLING: A 302.

THE COURT: HERE IS THE 302 REPORT. HAVE YOU SEEN THIS?
302 REPORT ON 1-3-89, CLARENCE GABBY WELLS, TO--I CAN'T TELL.

SPECIAL AGENT JEFFREY BRUNING, B-R-U-N-I-N-G (SPELLED).
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MR. MORTON: YOUR HONOR?
THE COURT: GO AHEAD, SIR.
MR. MORTON: THIS WAS EITHER THE DAY RONALD TILLMAN WAS

ARRESTED FOR THE MURDERvIABELIEVE OR SHORTLY THEREAFTER. 1IT

WAS THE DAYS THAT HAYES MALLOY GOT PUT UP THERE. OBVIOUSLY,
THE MURDER WAS THE FRESHEST THING ON HIS MIND. HE SAYS OUT
OF HIS MOUTH I WILL OFFER ?OU FIVE HUNDRED DOLLARS TO TESTIFY
IN COURT FOR ME. NOW, WHEN GABBY HAYES GOES TC THE FEDERAL
GRAND JURY AND THE FEDERAL TRIAL REGARDING FEDERAL BANK
ROBBERY CHARGES HE KNOWS THEY ARE TALKING ABOUT THE FEDERAL
BANK ROBBERY CHARGES SO THAT'S WHAT HE REFERS TO. HE TOOK IT
HE MEANT BOTH OF THESE THINGS. SO, WHEN THEY ASKED HIM DID
HE ASK YOU TO LIE FOR HIM AND TO TESTIFY IN COURT ON HIS
BEHALF HE SAID, YES, HE WANTED ME TO SAY SUCH AND SUCH.
FEDERAL COURT LET IT IN.

MR. SWERLING: MR. MORTON IS TELLING--

THE CQURT: LET HIM FINISH.

MR. SWERLING: BUT, YOUR HONOR, HE'S TELLING THE WITNESS
WHAT HIS STATE OF MIND IS OR WAS. HE'S TELLING THE COURT
WHAT THE WITNESS'S STATE OF MIND WAS.

MR. MORTON: HE JUST SAID WHAT HIS STATE OF MIND WAS.

MR. SWERLING: BUT THAT'S NOT WHAT HE EVER TESTIFIED TO
OR TOLD THE F.B.I.

MR. MORTON: THEY WEREN'T CONCERNED WITH THAT.

MR. SWERLING: YOU ARE TELLING HIM NOW THAT THAT'S WHAT
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HIS POSITION OUGHT TO BE.

MR. MORTON: HE JUST SAID THAT.

MR. SWERLING: HE HAS ALWAYS MAINTAINED IN THE PAST THE
FIVE HUNDRED DOLLARS WAS FOR HIM TO BE AN ALIBI ON DECEMBER
12TH.

THE COURT: THIS ALLEGEDLY OCCURRED ON JANUARY 10TH,
1989, SHORTLY AFTER THE MURDER, SHORTLY AFTER THE ROBBERY.
AND IT MAKES NO REFERENCE TO THE MURDER OR ANY OTHER THING.
IT MAKES REFERENCE SPECIFICALLY TO THE ROBBERY. YOU KNOW,
THAT'S WHAT IT REFERS TO.

MR. MORTON: CAN I ASK A HYPOTHETICAL OF YOU, YOUR
HONOR?

THE COURT: SURE.

MR. MORTON: WHY SHOULD IT COME IN THE BANK ROBBERY
TRIAL AND NOT HERE?
 THE COURT: WHY SHOULD WHAT?

MR. MORTON: WHY SHOULD HIS STATEMENT THAT HE OFFERED
HIM MONEY?

THE COURT: BECAUSE IT AFFECTED THE BANK ROBBERY TRIAL.
IT WAS FOR HIM TO TELL WHERE HE WAS ON THE DATE IN QUESTION
OF THE BANK ROBBERY, NOT THE MURDER. THAT'S WHY, MR. MORTON.

MR. MORTON: COULDN'T THE OBJECTION HAVE BEEN MADE IN
FEDERAL COURT BY MR. SWERLING THAT THEY WERE TALKING ABOUT
THE MURDER AT THAT POINT?

MR. SWERLING: NO, BECAUSE HE NEVER WAS TALKING ABOUT
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" THE MURDER,

THE COURT: . WELL, HIS ARGUMENT NOW--HE'S GIVEN A
STATEMENT THAT IT APPLIED TO THAT. IF HIS STATEMENT, MR.
MORTON, AS YOU ASKED FOR THE HYPOTHETICAL, HAD BEEN HE GAVE
ME FIVE HUNDRED DOLLARS--HE OFFERED FIVE HUNDRED DOLLARS TO
SAY THAT AS TO THE KILLING OF SUTTON THEN HIS ARGUMENT IS
GONE. AND CLEARLY THE FEDERAL COURT COULDN'T HAVE USED THAT
BUT THAT'S NOT WHAT HE'S TESTIFIED TO IN FEDERAL COURT,
THAT'S NOT WHAT HE TESTIFIED IN THE GRAND JURY AND THAT'S NOT
THE INFORMATION THAT HE GAVE IN THE 302 REPORT TO THE AGENT
ON JANUARY THE 10TH. AND THAT'S NOT WHAT HE'S TESTIFIED HERE
TODAY. WHAT HE SAID TODAY WAS THAT HE INTERPRETED TO WHAT THE

DEFENDANT SAID WAS TO ALL.OF THEM. THAT'S WHAT HE SAID. HE

- INTERPRETED WHAT WAS IN THE MAN'S MIND BUT YET HE TESTIFIED

DIFFERENTLY. SO, HERE I AM IN THE DILEMMA OF THIS, THAT HE'S

TESTIFIED BEFORE A FEDERAL GRAND JURY, BEFORE A FEDERAL JURY

AND JUDGE THAT THE FIVE HUNDRED DOLLARS WAS SPECIFICALLY FOR -

A BANK ROBBERY BEING TRIED IN FEDERAL COURT. NOW, MR. MORTON
DON'T SHAKE YOUR HEAD AT ME BECAUSE THAT'S WHAT HE DID. I
MEAN I DON'T KNOW HOW YOU CAN SHAKE YOUR HEAD ABOUT THAT.
THAT'S WHAT HE.DID'UNDER OATH. 'NO QUESTION ABOUT IT. AND
THEN' YOU WANT TO ARGUE THAT HE HAD GIVEN SOME STATEMENT
DIFFERENT. I'VE GOT THE 302 INFORMATION. YOU WANT TO ARGUE
THAT THEY RESTRICTED HIM IN FEDERAL COURT. YOU HAVEN'T SHOWN

ME -A " TRANSCRIPT WHERE THEY HAD A HEARING SUCH AS THIS WHICH
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THEY WOULD HAVE BEEN ENTITLED TO SAYING THAT, OH, HE MEANT
ALL OF THEM, JUDGE, AND, THEREFORE, WE DON'T THINK IT OUGHT

TO COME IN OR ADMIT THIS. I DON'T SEE THAT. DO YOU HAVE

THAT?

MR. MORTON: NO, SIR.

THE COURT: .AND IF YOU HAVE A TRANSCRIPT ACCORDING TO
THIS TRIAL YOU ARE GOING TO GET THIS.

MR. MORTON: NO, SIR. SHOULD I RESPOND? 

THE COURT: SURE. |

MR. MORTON: ON JANUARY 10TH HE HAD BEEN ARRESTED FOR
BANK ROBBERY, HE HAS MORE RECENTLY BEEN ARRESTED FOR MURDER.

HE TELLS GABBY WELLS I WANT YOU--I'LL GIVE YOU FIVE HUNDRED

‘DOLLARS TO TESTIFY FOR ME IN COURT. - NOW, WE ARE BEING

PRECLUDED BECAUSE GABBY WELLS TESTIFIED IN FEDERAL COURT THAT
HE TOOK THAT TO MEAN--I DON'T THINK IT WAS ANY OTHER
STATEMENT BY THE DEFENDANT ABOUT WHAT HE MEANT, BUT BECAUSE
GABBY WELLS TESTIFIED IN FEDERAL COURT THAT HE TOOK IT TO
MEAN PROVIDING HIM AN ALIBI ON DECEMBER 12TH THAT WE ARE NOW
PRECLUDED FROM OFFERING THAT SAME STATEMENT IN COURT IN
REGARDS TO THE MURDER.

THE COURT:  WELL, CERTAINLY YOU ARE GOING TO BE
PRECLUDED IF IT INVOLVED THE CRIME OF BANK ROBBERY IN FEDERAL
COURT. ONCE AGAIN, YOU ARE TRYING A DIFFERENT CRIME. IT HAS
TO BE RELEVANT. YOU SEE, THAT'S A COLLATERAL ISSUE AND YOU

HANDED UP A CASE DEALING WITH THE ISSUE AND THE QUESTION IS
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WHETHER OR NOT IT GOES TO PROVE OR DISPROVE SOME ISSUE IN
THIS TRIAL.

MR. MORTON: YES, SIR. IT CERTAINLY GOES TO PROVE SOME
ISSUE IN THIS TRIAL. IT GOES TO PROVE THAT RONALD TILLMAN
WAS THERE, THAT HE'S TRYING TO SAY HE WASN'T THERE BY BRIBING
SOMEONE.

MR. SWERLING: ON THE 12TH. THAT'S WHAT MR. MORTON

- DOESN'T WANT TO UNDERSTAND.

MR. MORTON: RONALD TILLMAN DIDN'T SAY THE 12TH. -

MR. SWERLING: YES, HE DID. THAT'S WHAT HE'S TESTIFIED

TO IN FEDERAL COURT, THE GRAND JURY AND WHAT HE TOLD AGENT

BRUNING THAT HE ASKED HIM TO BE AN ALIBI ON THE 12TH.

THE COURT: HE TOLD THE AGENT IN HIS 302 REPORT AND

" THAT'S WHAT I READ IN THE FEDERAL GRAND JURY TESTIMONY AND

THAT'S WHAT I READ IN THE TESTIMONY BEFORE THE FEDERAL TRIAL
THAT HE ASKED HIM TO BE AN ALIBI THAT TILLMAN WAS AT THE
PARTY SHOP THE ENTIRE MORNING OF DECEMBER 12TH, 1988. THIS
302 REPORT WAS TAKEN AT.THE TIME--ACTUALLY, IT SAYS IT WAS
DONE ON 1-3-89. IT WAS TRANSCRIBED 1-10-89.
\ MR. MORTON: RIGHT AFTER THE MURDER.

THE COURT: I KNOW IT. WELL, THAT'S EVEN MORE REASON
IF HE WAS REFERRING TO THE MURDER. LET ME READ TO YOU SO YOU
CAN HEAR WHAT HE SAID IN THE 302 REPORT. RONALD TILLMAN HAS
HAD CONTACT WITH WELLS AT THE RICHLAND COUNTY DETENTION

CENTER. TILLMAN ASKED WELLS TO GIVE HIM A ALIBI BY
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TESTIFYING THAT TILLMAN WAS AT THE PARTY SHOP THE ENTIRE
MORNING ON DECEMBER THE 12TH, 1988, WHICH WELLS SAID WAS
UNTRUE. ON JANUARY 3RD AT APPROXIMATELY EIGHT O'CLOCK A.M.
TILLMAN SHOWED WELLS FIVE ONE HUNDRED DOLLAR BILLS WHICH HE
HAD IN HIS POSSESSION IN HIS CELL AT THE RICHLAND COUNTY
DETENTION CENTER. YOU MAY TAKE IT BACK. 1I'M NOT GOING TO
ALLOW IT. ANYTHING. ELSE?

MR. MORTON: ONE MORE CLARIFICATION. AS I UNDERSTAND
THE COURT'S RULING, GABBY WELLS CAN TESTIFY THAT RONALD
TILLMAN SAID TO HAYES MALLOY THE FEDS HAVE ME BY THE BALLS,
PLEASE TAKE THE RAP FOR ME ON THIS MURDER. THANK YOU, YOUR
HONOR.

MR. SWERLING: YOUR HONOR, I STATED MY OBJECTIONS. YOUR
HONOR, IF I COULD JUST CLARIFY FOR THE RECORD. I BELIEVE IT

VIOLATES STATE VS. LYLE, IT REFERS TO OTHER CRIMES.

THE COURT: WHAT CRIME DOES IT REFER TO?

‘MR. SﬁERLING: IT REFERS TO THE FEDERAL CRIME AND THE
STATE IS NOT OFFERING ANY CLEAR AND CONVINCING EVIDENCE OF
IT. THEY ARE NOT OFFERING IT FOR ANY ELEMENT, MOTIVE,
IDENTITY, A COMMON DESIGN OR SCHEME WHICH ARE THE EXCEPTIONS
UNDER LYLE. IT PUTS HIS CHARACTER IN ISSUE. FOR ALL THOSE
REASONS AND BECAUSE OF IT'S PREJUDICIAL EFFECT OUTWEIGHS ANY
PROBATIVE VALUE IT HAS, IF YOUR HONOR FINDS‘THAT IT DCES, -

THE COURT: OH, IT'S GOT PLENTY OF PROBATIVE VALUE.
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MR. SWERLING: I WOULD SAY THE PREJUDICIAL EFFECT
OUTWEIGHS IT. BUT I DON'T SEE THAT AS BEING ANY EXCEPTION
UNDER LYLE TO ALLOW EVIDENCE OF ANOTHER CRIME IN. AND WHEN

YOU SAY THE FEDS HAVE ME THAT'S REFERRING TO ANOTHER CRIME.

THE ONLY WAY I BELIEVE THE STATE CAN GET THAT IN IS IF THEY
OFFER CLEAR AND CONVINCING EVIDENCE OF THAT AND YOUR HONOR
HAS ALREADY RULED THAT THEY COULD NOT ALLOW THAT IN. THEY
HAVE NOT OFFERED ANY CLEAR AND CONVINCING EVIDENCE OF THE
BANK ROBBERY EITHER.

'THE COURT: WELL, SEE, THE BANK ROBBERY--YOU ARE ARGUING
LYLE. LYLE GOES TO PROVE ANOTHER CRIME IN ORDER TO SHOW |
MOTIVE, INTENT, COMMON SCHEME AND PLAN. THAT ISN'T THE
PURPOSE FOR WHICH IT WAS OFFERED. IT'S NOT A LYLE ISSUE.
IT'S AN ADMISSION AGAINST HIS PENAL INTEREST IN THIS CASE.

THAT'S WHAT IT'S ADMITTED FOR. AND THE FACT THAT HE ADMITS

“THAT THE FEDS HAVE HIM BY THE BALLS THEY ARE NOT TRYING TO

PROVE ANOTHER CRIME TO SHOW THAT HE COMMITTED THIS CRIME BUT
SIMPLY TO SHOW HIS STATE OF MIND AT THE TIME THE DECLARATION
WAS MADE AND IT WAS MADE AGAINST HIS PENAL INTEREST. THAT
STATEMENT. IT CLEARLY HAS PROBATIVE VALUE. AND IF THERE IS
ANY PREJUDICIAL EFFECT BY IT IT'S CLEARLY OUTWEIGHED BY THE
PROBATIVE VALUE IN THE CASE. I'M GOING TO ALLOW IT.
ANYTHING ELSE?

MR. SWERLING: YOUR HONOR;il WOULD JUST AGAIN REFER YOU

TO THE LINE OF CASES THAT WE TALKED ABOUT YESTERDAY WHERE
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EVEN THOUGH A PERSON CONFESSES TO A CRIME, THE FACT THAT THEY
CONFESS TO OTHER CRIMES DOESN'T NECESSARILY MEAN THAT THE
OTHER CRIMES SHOULD COME IN.
THE COURT: NOT NECESSARILY. I AGREE WITH THA%. I FIND
THE PROBATIVE VALUE AND I FIND IT'S.ADMISSIBLE. I'M GOiNG
TO ALLOW IT. |
MR. SWERLING: ‘I ALSO, YOUR HONOR,VTHINK THAT THE JURY

NOW WILL BE ALLOWED TO SPECULATE AS TO THE FACT THAT MR.

.TILLMAN WAS ACCUSED OF A FEDERAL CRIME.

 THE COURT: I UNDERSTAND. .. YOU ARE OVERRULED. ARE YOU
READY? . ' “ | | |
MR. MORTON: YES, SIR, YOUR HdNOR,
THE COURT: BRING THE JURY IN.
MR. SWERLING: WILL YOUR HONOR ALLOW MY OBJECTION TO RUN
CONTEMPORANEOUSLY WITH THE TIME IT'S OFFERED?
THE COURT: THEY ALWAYS DO ON THAT ISSUE.
rﬂTHE JURY RETURNS TO THE JURY BOX AT 5:03 P.M.)
DIRECT EXAMINATION CONTINUED BY | |

MR. MORTON:

MR. WELL, YOU REMEMBER BEING IN THE RICHLAND COUNTY DETENTION

CENTER SOMETIME AROUND CHRISTMAS OF 11988 I BELIEVE YOU'VE

TESTIFIED TO?

YES, SIR.

DO YOU REMEMBER EXACTLY WHEN AROUND THAT TIME YOU HAD BEEN

ARRESTED?
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I GOT ARRESTED DECEMBER THE 24TH.
DECEMBER 24TH?
1988,

1988. ON DECEMBER 24TH YOU WERE IN THE RICHLAND COUNTY

DETENTION CENTER?

YES, SIR.
AND HAVE YOU BEEN OUT OF JAIL SINCE THEN?
NO, SIR.
I BELIEVE YOU TESTIFIED THAT RONALD TILLMAN WAS IN A
CELLBLOCK ACROSS THE -HALL FROM YOU?
YES, SIR.
AND THAT HAYES MALLOY WAS IN THE CELLBLOCK WITH YOU?
YES, SIR.
AND THAT YOU HEARD--AT RONALD TILLMAN'S REQUEST YOU GOT HAYES
MALLOY TO THE DOOR FOR HIM, IS THAT RIGHT?
THAT'S CORRECT.
AND TELL THIS JURY WHAT YOU HEARD RONALD TILLMAN ASK HAYES
MALLOY?
AFTER I GOT HAYES MALLOY TO THE LITTLE DOOR, I HEARD RONALD
TOLD HAYES MALLOY THAT HE WANT HIM TO TAKE THE MURDER CHARGE
FOR DONALD SUTTON 'CAUSE THE FEDS GOT HIM BY THE BALLS.
HAYES MALLOY--

MR. SWERLING: OBJECTION, YOUR HONOR .

THE COURT: THAT'S NOT RESPONSIVE. JUST WAIT FOR A

QUESTION.
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MR. MOR*ON: THANK YOU. PLEASE ANSWER ANY QUESTIONS
THAT MR. SWERLING HAS.

THE COURT: CROSS EXAMINATION, PLEASE.

CROSS EXAMINATION BY

MR. SWERLING:

MR. WELLS, YOU GOT A PRETTY SWEET DEAL FOR TESTIFYING HERE
TODAY, DIDN'T YOU?

I DON'T THINK IT WAS A SWEET DEAL, COUNSEL.

WELL, LET ME ASK YOU THIS, MR. WELLS. YOU WERE CHARGED WITH
ARMED ROBBERY, WERE YOU NOT?

THAT'S CORRECT. |

AND YOU KNOW THAT ARMED ROBBERY CARRIES A TWENTY~FIVE YEAR
SENTENCE, DOESN'T IT? | |

IT ALL DEPEND. THE MAX IS TWENTY-FIVE BUT MINIMUM IS TEN.
AND DO YOU KNOW THAT ARMED ROBBERY IF YOU ARE CONVICTED OF
IT YOU CANNOT EVEN BE PAROLED FOR A PERIOD OF SEVEN YEARS,
DON'T YOU?

WITH THE GOOD TIME AND STUFF YOU BE OUT IN FIVE YEARS.

THE STATE ALLOWED YOU TO PLEAD GUILTY TO STRONG ARMED

ROBBERY?
THAT'S CORRECT.

WHICH ONLY CARRIES A MAXIMUM OF TEN YEARS?

THAT'S' CORRECT.

SO, THE STATE CUT YOUR EXPOSURE DOWN IN RETURN FOR YOUR

TESTIFYING HERE TODAY FROM TWENTY-FIVE YEARS FOR ARMED
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ROBBERY, SEVEN YEARS, NO PAROLE, DOWN TO TEN YEARS COMMON LAW
ROBBERY OR STRONG ARMED ROBBERY, IS THAT CORRECT?
I DISAGREE WITH THAT BECAUSE I DON'T KNOW IF I'M GONNA GET

TWENTY-FIVE YEARS OR NOT. I COULD HAVE GOT A MINIMUM TEN.
YES, .SIR. THEY CUT YOUR EXPOSURE DOWN THOUGH, MR. WELLS.

THAT'S MY QUESTION. YES OR NO?

I SAY 1 DISAGREE WITH THAT, COUNSEL.

YOUR EXPOSURE WAS TWENTY-FIVE YEARS. DO :YOU AGREE WITH THAT?

MY EXPOSURE WAS IT'S A MAXIMUM OF SEVEN YEARS.

YOUR EXPOSURE WAS A MAXIMUM OF TWENTY-FIVE YEARS ON ARMED
RQBBERY”WITH SEVEN YEARS NO PAROLE.

OKAY.

ISN'T THAT CORRECT?

COULD HAVE. COULD HAVE BEEN.

BUT THEY-ALLOWED YOU- TO PLEADr-THEY DROPPED AN ARMED ROBBERY
CHARGE FOR YOU DOWN TO COMMON LAW OR STRONG ARMED ROBBERY
WHICH ONLY CARRIES A MAXIMUM OF TEN YEARS WITH NO MINIMUM FOR
PAROLE. 1Is THAT CORRECT? IS THAT WHAT THEY DID OR DIDN'T
DO? |

COULD HAVE.

DID THEY OR DIDN'T THEY? YOU ANSWERED ALL OF MR. MORTON'S
QUESTIONS. I WANT YOU TO ANSWER MINE.

WELL, THEY SAY THEY WAS GONNA DROP IT DOWN TO STRONG ARMED
ROBBERY, COUNSELLOR.

AND NOT ONLY DID THEY DROP IT DOWN TO STRONG ARMED ROBBERY
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WHICH ONLY CARRIES A MAXIMUM OF TEN YEARS, BUT THEY AGREED
TO GO BEFORE THE JUDGE AND RECOMMEND THAT FOR. THIS ARMED
ROBBERY THAT YOU COMMITTED YOU'D GET NO MORE THAN FIVE YEARS?

THAT'S CORRECT.

SO, YOUR EXPOSURE WAS CUT DOWN FROM A MAXIMUM OF TWENTY-FIVE
YEARS WITH SEVEN YEARS NO PAROLE DOWN TO FIVE YEARS IF YOU
WOULD COME INTO COURT AND TESTIFY AGAINST RONALD TILLMAN?

I COME iN TO COURT AND TELL THE TRUTH AGAINST RON TILLMAN.

TO TELL THE TRUTH AGAINST RON TILLMAN?

-THAT'S RIGHT.

AND YOU SEEM TO BE SO FAMILIAR WITH GOOD TIME AND EVERYTHING
ELSE, I MEAN A FIVE YEAR SENTENCE DOESN'T AMOUNT TO A WHOLE
MUCH, DOES IT? |

NOT THAT MUCH.

. 80, You CAME OUT PRETTY GOOD ON THAT PARTICULAR CHARGE,

DIDN'T YOU?

I HAVEN'T BEEN SENTENCED YET. NO TELLIN' WHAT THEY MIGHT DO.

THEY MIGHT GIVE IT TO ME, THEY MIGHT NOT BUT THEY PROMISED.
THEY SAY THEY WOULD DO THAT.
OH, SO, WAIT A MINUTE NOW. THAT'S AN INTERESTING TWIST. YOU

MEAN AS OF THIS TIME THE ARMED ROBBERY CHARGE HAS NOT BEEN

DISPOSED OF?
NOT YET. YOU TALKING ABOUT HAVE I BEEN TO COURT YET FOR IT?

THAT WHAT YOU SAYING?

WHEN WAS THIS ARMED ROBBERY SUPPOSED TO HAVE TAKEN PLACE?
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DECEMBER, 1988.
THIRTEEN MONTHS AGO?

THAT'S CORRECT, COUNSELLOR.

AND THEY HAVE WITHHELD THE SENTENCE ON YOU UNTIL AFTER THIS

TRIAL? ISN'T THAT TRUE?
THAT'S CORRECT, COUNSELLOR.
SO, WHAT HAPPENS TO YOU IN EFFECT THEY ARE HANGING OVER YOUR
HEAD AN ARMED ROBBERY SENTENCE OF POSSIBLY TWENTY-FIVE YEARS
IF YOU DON'T COOPERATE? TRUE OR NOT TRUE?
THAT'S NOT soO.
WELL, YOU HAVEN'T BEEN SENTENCED YET, HAVE YOU?
NO, I HAVEN'T BEEN SENTENCED YET.
DO YOU KNOW WHY YOU HAVEN'T BEEN SENTENCED YET?
WELL, I AGREED--I TOLD 'EM THEY HELP ME, I HELP THEM AND
AFTER MR. TILLMAN GO TO COURT THEN I WILL GET SENTENCED.
THEN THEY WILL HELP YOU?
THAT WAS THE AGREEMENT.
AND YOU FULLY EXPECT TO GET HELP?
I MIGHT NOT. I MIGHT NOT GET NO HELP BUT I MIGHT.
YOU AND YOUR LAWYER AND THE STATE AGREED TO THAT ON JANUARY
18TH, 1989 DIDN'T YOU?
THAT'S RIGHT. THAT'S CORRECT.

MR. MORTON: YOUR HONOR, MAY WE APPROACH THE BENCH?

(MR. SWERLING AND MR. MORTON APPROACH THE BENCH OUT OF

THE PRESENCE OF THE COURT REPORTER)
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THE COURT: MR. FOREMAN, STEP BACK IN YOUR JURY ROOM.

SHORTLY NOW. I'M GOING TO BRING YOU RIGHT BACK I PROMISE

YOU.

(THE JURY LEAVES THE JURY BOX AT 5:12 P.M.)

THE COURT: THE JURY IS NOW OUTSIDE THE PRESENCE OF THE

COURT. COUNSEL FOR THE STATE APPROACHED THE BENCH WITH SOME

CONCERN AS TO WHETHER OR NOT THIS WITNESS UNDERSTANDS HE IS

NOT TO TESTIFY AS TO ANY OTHER PRIOR CHARGES OR OFFENSES MADE

AGAINST-THE DEFENDANT. DO YOU WANT TO TELL HIM THAT, MR. .

MORTON?

OKAY?

MR. MORTON: - YES, SIR. ANSWER MR. SWERLING'S QUESTIONS,

DON'T REFER TO ANY OTHER CHARGES, BANK ROBBERY, DOPE

DEALING, ARMED_ROBBERIES’OR ANYTHING ELSE.

YES,

YES,

THEM

YES,

SIR.

MR. MORTON: OKAY?

SIR.

MR. MORTON: DON'T REFER TO ANYTHING THAT MIGHT LEAD
TO BELIEVE THAT, OKAY?

SIR.

MR. MORTON: OKAY. BE REAL CAREFUL ABOUT THAT. ANSWER

HIS QUESTIONS, OKAY?

YES,

SIR.
THE COURT: ALL RIGHT. BRING THE JURY IN.
(THE JURY RETURNS TO THE JURY BOX AT 5:14 P.M.)

THE COURT: YOU MAY CONTINUE YOUR CROSS EXAMINATION.
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CROSS EXAMINATION CONTINUED BY

MR. SWERLING:

NOW, THE STATE WENT EVEN A LITTLE BIT FURTHER THAN JUST
REDUCING THAT ARMED ROBBERY CHARGE DOWN TO A STRONG ARMED
ROBBERY CHARGE, DIDN'T THEY, IN MINIMIZING YOUR SENTENCE DOWN
TO JUST FIVE YEARS? DIDN'T THEY?
WHAT YOU MEAN?
WELL, THEY ALSO AGREED THAT THE FIVE YEAR SENTENCE YOU GOT
ON AN ARMED ROBBERY CHARGE, THE MOST YOU'D GET ON THE ROBBERY
CHARGE WOULD BE FIVE YEARS, THAT WAS GONNA RUN CONCURRENTLY
WITH THE TIME THAT YOU WERE GOING TO GET FOR YOUR PROBATICN
VIOLATION.
THAT'S CORRECT.
SO, IN OTHER WORDS, YOU WEREN'T GOING TO HAVE TO SERVE ONE
ADDITIONAL DAY FOR AN ARMED ROBBERY THAT YOU COMMITTED IN
RICHLAND COUNTY BECAUSE IT WAS GOING TO RUN CONCURRENT WITH
YOUR PROBATION VIOLATION, ISN'T THAT TRUE?

MR. MORTON: OBJECT.

THE COURT: WHAT'S.THE OBJECTION?

MR. MORTON: 1IT CALLS FOR SPECULATION.

THE COURT: WELL, IT'S AN EXPECTATION. HE'S ENTITLED
TO CROSS EXAMINE HIM ON THAT AS TO ANY PROMISES AND HE'S
ASKING HIM ALL THESE ARE EXPECTATIONS AND POSSIBILITIES. I'M
GOING TO LET HIM--

MR. MORTON: YOUR HONOR, MAY I BE HEARD ONE SECOND?
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THAT'S NOT NECESSARILY SO. IT DEPENDS ON HOW LONG THE
PROBATION REVOCATION IS GOING TO BE,

THE COURT: I UNDERSTAND THAT.

MR. MORTON: THANK YOU.

THE COURT: 1I'M GOING TC LET HIM EXAMINE HIM ON THAT.
YOU COULD THEORETICALLY NOT SERVE ONE DAY FOR THIS ARMED
ROBBERY THAT YOU COMMITTED IN RICHLAND COUNTY BECAUSE THE
STATE IS GOING TO LET YOU RUN THOSE TWO SENTENCES TOGETHER:
THAT'S WHAT CONCURRENTLY MEANS. ISN'T THAT TRUE?
THAT'S CORRECT. BUT IT'S GOOD IN EVERY MAN, COUNSELLOR.
HAS YOUR PROBATION BEEN REVOKED?
I HAVEN'T BEEN TO COURT ON THAT YET. I DID. I GOT A YEAR
AT C.C.I. BUT I DIDN'T GO BACK.
SO, YOU HAVEN'T BEEN TO COURT YET ON YOUR PROBATION
REVOCATION EITHER?
WELL, THE REASON I DIDN'T GET THOSE YEARS FOR PROTECTION-
-EXCUSE ME. JUDGE--

THE COURT: I THINK HE SAYS HE DID GET THE YEAR.
COUNSELLOR, THERE'S SOMETHING I GOT TO SAY.

THE COURT: WELL--
WELL, ANSWER THE QUESTION.
WHAT WAS THE QUESTION?

YOU HAVE NOT BEEN TO COURT YET ON THE PROBATION REVOCATION.

IS THAT TRUE OR NOT TRUE?
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I WENT TO COURT ON PROBATION. THEY GAVE ME A YEAR.

THEY GAVE YOU A YEAR?
THEY GAVE ME A YEAR BUT I GOT TO GO BACK. I SUPPOSED TO GO

BACK ON THAT.

AND SERVE THAT YEAR?
NO, I SUPPOSED TO GO BACK IN FRONT OF THE COURT AGAIN ON
THAT.
ON THE REVOCATION?
THAT'S RIGHT.
AND WHAT WERE YOU ON PROBATION FOR?
ASSAULT AND BATTERY OF A HIGH AND 'AGGRAVATED NATURE.
AND WHEN WAS THAT?
THAT HAPPENED IN '88.
SO, WHEN YOU WERE ARRESTED IN DECEMBER OF 1988 FOR ARMED
ROBBERY, YOU WERE ON PROBATION FOR ASSAULT AND BATTERY OF A
HIGH AND AGGRAVATED NATURE HAVING HIT SOMEONE WITH A MACHETE,
ISN'T THAT TRUE? |
" MR. MORTON: YOUR HONOR, I OBJECT TO THAT.

THE COURT: JUST A MINUTE.

MR. MORTON: HE CAN'T GO INTO THAT.

THE COURT: WHY ARE YOU TRYING TO GO INTO THAT?

MR. SWERLING: CRIME OF MORAL TURPITUDE, YOUR HONOR.

THE COURT: YOU'RE ENTITLED TO GO INTO THE CRIME--

MR. SWERLING: I'M NOT GOING INTO THE FACTS.

THE COURT: WHY AREN'T YOU? ASSAULT AND BATTERY WITH
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MR. SWERLING: WELL, I WASN'T ASKING HIM ABOUT THE

"FACTS.

THE COURT: WELL, YOU WERE, TCO. RESTRICT IT TO ASSAULT
AND BATTERY WITH INTENT TO KILL ON THAT WHETHER OR NOT HE ﬁAS
CONVICTED OF IT. |
THEN NOT ONLY ARE YOUR SENTENCES GOING TO RUN TOGETHER AND
YOU MAY NOT GET ANY OTHER DAYS FOR THIS ARMED ROBBERY, THE—
MR. MORTON: YOUR HONOR, I OBJECT TO HIS EDITORIALIZING
AGAIN. HE CAN'T;COME UP HERE AND TESTIFY.

"THE COURT: ASK HIM A QUESTION. YOU ARE DOING A LITTLE

TESTIFYING. JUST ASK HIM.

MR. SWERLING: I APOLOGIZE.
IN' ADDITION TO WHAT WE'VE ALREADY COVERED, MR. WELLS, YOU

BARGAINED WITH THE STATE THAT RICHLAND COUNTY, THESE FELLOWS,

~ WERE GOING TO ASK DORCHESTER COUNTY AND LEXINGTON COUNTY TO

DISMISS SHOPLIFTING CHARGES AGAINST YOU?
THAT'S CORRECT.
THAT'S A PRETTY GOOD DEAL, ISN'T IT?

LIKE I SAY, COUNSELLOR, EVERY MAN DESERVE A BREAK. THERE'S

SOME GOOD IN SOME MENS.

., EVERY MAN DESERVES A BREAK?

THERE'S GOOD IN SOME MEN. YOU CAN'T KEEP DOING WRONG ALL THE

. TIME.
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DID YOU FINALLY REALIZE THAT?
I FINALLY REALIZE THAT.
AND AS SOON AS YOU REALIZED THAT YOU HAD SOMETHING THAT YOU

COULD TRADE WITH THE STATE YOU WENT TO THEM, DIDN'T YOU?

- THAT'S CORRECT.

THAT AGREEMENT ALSO GOES ON TO SAY THAT THE STATE AGREED THAT
YOUR PROBATION REVOCATION SHOULD OCCUR AT THE NEXT TERM OF
COURT. NOW, THIS WAS JANUARY 18TH 1989. .SO, THE NEXT TERM

OF COURT WOULD HAVE BEEN THE FOLLOWING WEEK. SO THAT YOU

- WILL NOT HAVE TO WAIT IN RICHLAND COUNTY JAIL FOR AN UNDULY

LONG PERIOD OF TIME WAITING FOR THE TILLMAN TRIAL. ISN'T
THAT TRUE?
THAT'S CORRECT.
THE STATE DID NOT WANT TO IMPOSE A HARDSHIP ON YOU, ISN'T
THAT CORRECT?
WHAT YOU MEAN BY HARDSHIP?
MR. MORTON: YOUR HONOR--
THEY DIDN'T WANT YOU TO HAVE TC STAY AT THE COUNTY JAIL?
THE COURT: WHAT?
MR; MORTON: I ASK THAT HE BE ALLOWED TO ANSWER. -
CAN I ANSWER THAT?
THE COURT: Yﬁs, YOU CAN ANSWER THE QUESTION.
I COULDN'T STAY AT THE COUNTY JAIL. MY LIFE WAS THREATENED.
THAT'S WHY I'M AT THE KERSHAW COUNTY DETENTION CENTER NOW

'CAUSE RON TILLMAN THREATEN MY LIFE.
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MR. SWERLING: YOUR HONOR, I'D ASK THAT THAT BE STRICKEN
FROM THE RECORD. IT'S NOT RESPONSIVE.

THE COURT: THE.JURY-IS INS?RUCTED TO DISREGARD IT;
IT;S NOT RESPONSIVE TO ANY QUESTION. IT WAS A VOLUNTEERED
ANSWER. YOU ARE NOT TO CONSIDER IT. YOU MAY NOT WEIGH IT
IN YOUR DELIBERATIONS ON THE ISSUES IN THIS CASE, THAT LAST

RESPONSE.

'MR. WELLS, YOU AND MR. TILLMAN DON'T LIKE EACH OTHER, ISN'T

THAT TRUE?

WELL, : I DON'T KNOW IF WE LIKE EACH. OTHER OR NOT. WE WAS

- FRIENDS ONE TIME.

BUT YOU DO NOT LIKE MR. TILLMAN?
I DIDN'T SAY I DIDN'T LIKE HIM.

YdU AND MR. TILLMAN HAVE HAD SOME TROUBLE' BEFORE, HAVEN'T

YOU?

WE HAD A FALLOUT ONE TIME-BEFQRE,
AS A’&ATTER OF FACT, YOU WERE BARRED FROM THAT SHOP, WERE YOU
NOT? | | |
I WAS BARRED FROM IT BUT THEY COULDN'T.KEEP ME OUT OF IT.
THEY COULDN'T KEEP YOU OUT? |

THEY COULDN'T KEEP ME OUT, THAT'S RIGHT. SEE, EVERY TIME
TILLMAN FATHER LEAVE I ALWAYS GO IN THERE AND TALK TO RON.
HE'LL TELL ME TO LEAVE BEFORE HIS DADDY GET BACK. |
THE REASON YOU WERE BARRED FROM THE SHOP IS THAT ABOUT A

MONTH BEFORE MR. SUTTON GOT KILLED OR A COUPLE OF MONTHS
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BEFORE MR. SUTTON GOT KILLED YOU AND A FELLOW NAMED MR. RUBIN
EUBANKS GOT IN A FIGHT.
IT WASN'T NO FIGHT.

GOT INTO A DISCUSSION? AND YOU -WERE GOING TO SHOOT MR.

EUBANKS, WEREN'T YOU?

I DRAWED A GUN ON HIM. I DON'T KNOW IF I WAS GONNA SHOOT HIM
OR NOT.

AND MR. TILLMAN, RONALD TILLMAN, TOOK THE GUN AWAY FROM YOU,
DIDN'T HE?

NO, HE DID NOT TARE THE GUN AWAY FROM ME. HE MADE THE GUY

--WE TALKED ABOUT IT AND I GAVE THE GUN BACK TO RON.

SO, YOU GAVE THE GUN BACK TO RON?

THAT'S RIGHT.

BUT YOU WERE MAD AT RON BECAUSE YOU THOUGHT THAT HE HAD GIVEN
MR. RUBIN EUBANKS A GUN?

I DIDN'T SAY THAT.

BUT ISN'T THAT WHAT YOU WERE UPSET ABOUT?

NO, I WASN'T. I WASN'T UPSET WITH RON ABOUT THAT.

WEREN'T YOU UPSET WITH MR. TILLMAN THAT HE INTERCEDED IN THAT

ARGUMENT AND TOOK THE GUN BACK FROM YOU?

"I JUST SAID HE DIDN'T TOOK NO GUN FROM ME. I JUST TOLD YOU

THAT EARLIER. HE DID NOT TAKE A GUN FROM ME.
YOU SAID YOU GAVE IT BACK TO HIM?

I SAY I GAVE IT BUT HE DIDN'T TOOK IT.

- 80, YOU GAVE IT TO HIM?
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THAT'S RIGHT.
HE STOPPED YOU FROM SHOOTING SOMEBODY? HIS FATHER TOLD YOQOU
DON'T COME BACK IN THAT SHOP, ISN'T THAT TRUE?

NO. IT WASN'T NO BULLETS IN THE GUN SO I COULDN'T HAVE SHOOT
HIM.

ANSWER‘MY QUESTION. YOU WERE TOLD TO STAY AWAY FROM THE
SHOP, WEREN'T YOU?"
HE TOLD ME TO STAY AWAY BUT I STILL WENT BACK IN THE SHOP.

WHEN HIS FATHER WASN'T THERE, I STILL WENT BACK IN THERE.

. THAT'S '-BECAUSE YOU HAVE NO RESPECT FOR WHAT SOMEONE TELLS

YOU, ISN'T THAT TRUE?
MAYBE IF I'D STAYED OUT, COUNSELLOR, I WOULDN'T HAVE HAD THE
ARMED ROBBERY CHARGE 'CAUSE YOUR CLIENT GAVE ME--

MR. SWERLING: OBJECTION, YOUR HONOR. HE'S NOT BEING
RESPONSIVE TO MY QUESTIONS. I'D ASK YOUR HONOR TO INSTRUCT

HIM TO ANSWER THE QUESTIONS.

“I'M ANSWERIN' IT, JUDGE. JUDGE--

THE COURT: JUST A MINUTE. JUST A MINUTE.
YES, SIR.
THE COURT: I'M GOING TO HAVE HIM RESTATE HIS QUESTION

AND I'M GOING TO LISTEN. YOU ARE REQUIRED TO BE RESPONSIVE

TO THE QUESTION THAT HE ASKED. IF YOU DO NOT UNDERSTAND HIS

QUESTION, JUST TELL HIM YOU DON'T UNDERSTAND HIS QUESTION AND
ASK HIM TO RESTATE IT. ALL RIGHT. WAIT UNTIL HE'S FINISHED

ASKING THE QUESTION. WHEN HE'S ASKED IT, YOU'LL HAVE A FULL
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OPPORTUNITY TO ANSWER IT IN FULL. I WON'T LET HIM INTERRUPT
YOU.
ALL RIGHT.

THE COURT: THE JURY IS INSTRUCTED TO DISREGARD THE LAST

QUESTION AND ANSWER. I REQUIRE COUNSEL TO RESTATE IT.
YOU WERE TOLD TO STAY OUT OF THE SHOP? DO YOU AGREE WITH

THAT OR DISAGREE WITH THAT?

‘HE TOLD ME TO STAY OUT FOR A MONTH. BUT I DID NOT STAY OUT

THE SHOP. NOW, I DID RESPECT HIM--~-
THE COURT: JUST A MINUTE. QUIT VOLUNTEERING ANSWER,
OKAY? WAIT UNTIL HE ASKS YOU A QUESTION.
MR. WELL, ARE YOU AN ANGRY YOUNG MAN?
NO, I'M NOT ANGRY.
WHEN THE SOLICITOR WAS ASKING YOU QUESTIONS YOU WEREN'T
ANSWERING HIM LIKE YOU ARE ANSWERING ME.
OH, I'M NOT ANGRY, COUNSELLOR. THAT'S YOUR OPINION.
I WANT TO SEE IF MR.--LET'S SEE, YOU HAD A PETTY LARCENY
CONVICTION?
COUNSELLOR, YOU IS A VERY SMART INDIVIDUAL. YOU HAVE IT RIGHT
THERE BEFORE YOU.
WELL, I'M ASKING YOU.
OKAY. BUT, COUNSELLOR, SEE YOU HAVE IT--
IS THERE SOME PROBLEM BETWEEN US, MR. WELLS?
THE COURT: JUST A MINUTE. JUST A MINUTE. JUST ANSWER

THE QUESTION. HE ASKED YOU WERE YOU CONVICTED OF PETTY
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CONVICTION. WHEN WAS 'IT, Mg. SWERLING? GIVE HIM THE DATE,

WAS HE CONVICTED OF PETTY LARCENY.

WERE YOU CONVICTED OF PETTY LARCENY IN FEBRUARY OF 1983?
THE COURT: NOW, ANSWER THAT YES OR NO.

I THINK SO. I THINK I WAS.

WERE YOU CONVICTED OF ASSAULT WITH A DEADLY WEAPON IN 19872

YES, I WAS.
MR. MORTON: = I OBJECT TO THAT. I'LL WITHDRAW THE
OBJECTION.

. THE COURT: GO AHEAD.

WERE YOU CONVICTED OF ANOTHER PETTY LARCENY IN FEBRﬁARY OF
19842 |
I THINK I WAS, COUNSELLOR.
WERE YOU CONVICTED IN 1984 OF THAT ASSAULT AND BATTERY CHARGE
WE REFERRED TO A WHILE AGO?

MR. MORTON: OBJECT.

THE COURT: I SUSTAIN THE OBJECTION.

MR. SWERLING: '~ YOUR HONOR, IF I COULD APPROACH THE
BENCH?

THE COURT: SURE.

(MR. SWERLING AND MR. COLEMAN APPROACH THE BENCH OUT OF
THE PRESENCE OF THE COURT REPORTER)

THE COURT: YOU MAY CONTINUE WITH IT AND I'LL LET YOU

PUT WHATEVER YOU WANT ON THE RECORD. I'LL SEND THE JURY OUT,
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I'LL HEAR IT AND THEN PROCEED. THE JURY IS INSTRUCTED TO
DISREGARD THAT LAST QUESTION BY THE ATTORNEY. IT WAS AN
IMPROPER QUESTION. I INSTRUCT YOU TO DISREGARD IT, DO NOT

CONSIDER IT AT THIS TIME.

-WERE YOU CONVICTED IN 1985 OF RESISTING ARREST?

MR. COLEMAN: YOUR HONOR, I'M GOING TO HAVE TO OBJﬁCT.
CAN WE HAVE AN OUT OF COURT MATTER OF LAW TO TAKE UP WITH THE
COURT AT THIS TIME.

THE COURT: I'LL TELL YOU WHAT, MR. FOREMAN. YA'LL GO
AHEAD AND GO HOME FOR THE EVENING, OKAY, HAVE A NICE
AFTERNOON. SEE YOU IN THE MORNING ABOUT 9:30.

(THE JURY LEAVES THE JURY BOX AT 5:28 P.M.)

THE COURT: ALL RIGHT. THE JURY IS NOW OUTSIDE THE
PRESENCE OF THE COURT. FOR THE PURPOSES OF THE RECORD, MR.
SWERLING ATTEMPTED TO ASK THE WITNESS A CRIME CONCERNING A
CONVICTION OF ASSAULT AND BATTERY OF A HIGH AGGRAVATED
NATURE. THE LAW OF THIS STATE IS NOT THAT ASSAULT AND
BATTERY OF A HIGH AND AGGRAVATED IN AND OF ITSELF IS A CRIME
OF MORAL TURPITUDE. THERE IS AN OLD CASE WHICH SEEMS TO
REFLECT THAT DEPENDING UPON THE FACTS OF IT, IF IT SHOWS SOME
INTENT TO KILL, THAT IT MAY BE A CRIME OF MORAL TURPITUDE.
IT DEPENDS UPON THE FACTS. IT IS PREJUDICIAL IN THIS COURT'S
VIEW FOR COUNSEL TO ASK THAT QUESTION WITHOUT HAVING HAD THE
COURT INQUIRE AS TO THE BACKGROUND AND FACTS OF THE CASE.

THIS IS THE REASON THE COURT SUSTAINED THE OBJECTION.
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THERE'S BEEN NO PROFFER OF SUCH FOR THE COURT TO MAKE A

DETERMINATION UNDER THAT CASE. THE JURY IS OUTSIDE. I'LL

. BE HAPPY TO HEAR YOU ON THAT ISSUE AND ALL ISSUES ON THIS

RECORD. YOU ARE ENTITLED TO IMPEACH HIM UPON CRIMES OF MORAL
TURPITUDE, NOT THE CRIMES THAT AREN'T. I'M FAMILIAR WITH THE
CASE, COUNSEL.

MR. SWERLING: YES, SIR. I KNOW YOU ARE.
THE COURT: GO AHEAD.
(BY MR. SWERLING) WERE YOU CONVICTED ON OCTOBER 26, 1988,
OF ASSAULT AND BATTERY OF A HIGH AND AGGRAVATED NATURE?
I THINK SO.
WERE YOU INDICTED--DID YOU PLEAD GUILTY TO ASSAULT AND
BATTERY OF A HIGH AND AGGRAVATED NATURE?
WHAT YEAR?
IN 1988?
MR. SWERLING: THIS, BY THE WAY, YOUR HONOR, IS ANOTHER.
THE COURT: YOU PROBABLY NEED TO GET THE INDICTMENTS.
"~ © MR. SWERLING: I'VE GOT THEM.
THE COURT: GIVE HIM THE.INDICTMENT NUMBERS AND THINGS
LIKE THAT SO THE RECORD WILL BE CORRECT.
- THIS IS INDICTMENT NUMBER, IT LOOK LIKE 40-GS40-4565.
THE COURT: WHAT YEAR, '88 OR '89?
MR. SWERLING: 1988. HE ENTERED A PLEA ON OCTOBER 26,
1988, TO ASSAULT AND BATTERY OF A HIGH AND AGGRAVATED NATURE.

THE COURT: WHAT WAS HE INDICTED FOR ON THAT?
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MR. SWERLING: HE WAS INDICTED FOR ASSAULT AND BATTERY
OF A.HIGH AND AGGRAVATED NATURE.

THE COURT: ALL RIGHT.
DO YOU REMEMBER THAT?
I COULD HAVE.

THE COURT: TELL HIM WHAT THE CHARGE IS IN THERE SO YOU
CAN REFRESH HIS MEMORY.
COUNT ONE CHARGES THAT YOU ON JULY 16TH, 1988, COMMITTED AN
ASSAULT AND BATTERY UPON EUGENE McKNIGHT CONSTITUTING AN
UNLAWFUL ACT OF VIOLENT INJURY TO THE PERSON, THE SAID
VICTIM, ACCOMPANIED BY CIRCUMSTANCES OF AGGRAVATION, TO WIT:
THE DEFENDANT DID -STRIKE THE VICTIM REPEATEDLY WITH A

MACHETE.

“THAT'S CORRECT.

MR. SWERLING: YOUR HONOR, I WOULD SUBMIT THAT UNDER

STATE VS. BAILEY, 272 SOUTHEAST 24 439,.A 1980 CASE, THAT THE -
CIRCUMSTANCES SURROUNDING THIS ASSAULT AND BATTERY OF A HIGH
AND AGGRAVATED NATURE SHOULD BE ADMISSIBLE OR THE FACT THAT
HE HAS PLED GUILTY TO IT. 'HE WAS ORIGINALLY CHARGED, YOUR
HONOR, WITH ARMED ROBBERY OF EUGENE McKNIGHT WHILE ARMED WITH
A LONG EKNIFE AND THE STATE APPARENTLY ALLOWED HIM TO PLEAD
GUILTY TO AGGRAVATED ASSAULT. I HAVE ALL THE NECESSARY
DOCUMENTS HERE TO ESTABLISH THAT I BELIEVE IT IS AN
IMPEACHABLE CRIME.

THE COURT: LET ME SEE THAT. (PAUSE) WHAT WE HAVE,
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COUNSELLOR, IS HE WAS ARRESTED WITH A WARRANT AND THE WARRANT

DATED JULY 19TH, 1988, 'FOR ARMED ROBBERY. THE WARRANT
ALLEGES THAT ON JULY 16TH, 1988, THAT HE DID COMMIT THE CRIME
OF ARMED ROBBERY IN THAT HE DID UNLAWFULLY ROB ONE EUGENE
McRKNIGHT WHILE ARMED WITH A LONG KNIFE. NO ALLEGATIONS IN

THERE ABOUT USE OF MACHETE OR STRIKING HIM.
MR. SWERLING: 1IT SAYS A LONG KNIFE.
THE COURT: IT SAYS WHILE ARMED WITH A LONG KNIFE.

THERE IS NO ALLEGATION IN THE WARRANT THAT HE STRUCK HIM OR

DID ANYTHING.

MR. SWERLING: I UNDERSTAND.

THE COURT: THE NEXT THINC;YOU KNOW AND‘APPA&ENTLY THERE
WAS NO INDICTMENT FOR ARMED ROBBERY HE PLED CﬁILTY—-LET ME

SEE. HE PLED IN FRONT OF JUDGE EPPES AND GOT A PROBATIONARY

SENTENCE.

‘MR. SWERLING: STRIKING SOMEBODY REPEATEDLY WITH A
MACHETE.

THE COURT: WELL, THAT'S WHAT THE WARRANT SAYS. THAT

DOESN'T MEAN THAT HE ADMITTED THOSE FACTS.

THE COURT: WELL, THAT'S WHAT THE GRAND JURY CHARGED.

THE COURT: I'M NOT SURE THEY DID, COUNSEL. THIS IS NO
GRAND JURY ACTION ON HERE. I BELIEVE IT WAS A WAIVER, WASN'T
IT? ‘

MR. SWERLING: WELL, YOUR HONOR, HE PLED GUILTY TO COUNT

ONE OF THAT INDICTMENT.
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THE COURT: WELL, I'LL BUY THAT BUT YOU ARE TRYING TO
SAY THE GRAND JURY DID SOMETHING THAT THEY DIDN'T DO.

MR. SWERLING: OH, I APOLOGIZE. I DIDN'T RNOW IF IT WAS
A TRUE BILL OR NOT BUT HE PLED GUILTY TO STRIKING SOMEONE
REPEATEDLY WITH A MACHETE.

THE COURT: JUST A MINUTE. I HAVE NO KNOWLEDGE AND YOU
DON'T EITHER APPARENTLY AS TO WHAT HE ACTUALLY DID. YOU
KNOW, WHEN YOU READ AN INDICTMENT ASSAULT AND BATTERY OF A
HIGH AGGRAVATED NATURE THOSE FACTS ALLEGED COULD BE
SUFFICIENT TO BE INTENT TO KILL WHEN YOU STRIKE SOMEBODY WITH
A MACHETE. I DON'T KNOW WHAT HE PLED GUILTY TO. I MEAN DID
HE STRIKE HIM--1I KNOW HE PLED GUILTY TO ASSAULT AND BATTERY
OF A HIGH AND AGGRAVATED NATURE. YOU SEEM TO ARGUE THAT IT
WAS TO STRIKING WITH A MACHETE. TI'LL TELL YOU THIS MANY
TIME, , COUNSELLOR, IT HAPPENS IN FRONT OF THIS COURT ALL THE
TIME. PEOPLE ARE CHARGED WITH SOMETHING AND WHILE THEY ADMIT
THE CRIME THEY DON'T ADMIT THE SPECIFIC ALLEGATIONS OF THE
INDICTMENT AND IT'S WHAT THEY SAY ON THE RECORD IS WHAT THEY
ADMITTED TO. YOU MAY SAY HE STRUCK HIM. HE MAY NOT HAVE CUT
HIM. I DON'T RNOW IF HE CUT HIM. DO YOU? DO YOU KNOW IF
HE CUT HIM, DO YOU KNOW IF THERE WAS ANY STRONG INJURIES TO
HIM?

MR. SWERLING: \YOUR HONOR, IF HE APPEARED AND ENTERED
A GUILTY PLEA TO COUNT ONE OF THIS INDICTMENT WHICH ALLEGES

THAT HE STRUCK THE PERSON REPEATEDLY WITH A MACHETE I SUBMIT
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THAT I'VE MADE A SHOWING UNDER THAT CASE.
THE COURT: ALL RIGHT. HAND ME THE CASE AND LET ME SEE

THAT.

MR. SWERLING: TI DON'T HAVE THE CASE WITH ME. I'VE GOT
THE CITE?

THE COURT: THAT'S ALL RIGHT, I'VE GOT IT.

MR. COLEMAN: WELL, YOUR HONOR, IF THAT'S THE CASE THEN
WE OUGHT TO BE ABLE TO GET INTO OUR ROBBERIES IN DILLON. HE
WAS INDICTED-~THE DEFENDANT WAS INDICTED IN THAT.

MR. SWERLING: THAT'S A DIFFERENT ISSUE. MR. COLEMAN
IS WAY OFF BASE--OUT IN LEFT FIELD ON THAT.

THE COURT: (PAUSE) JUSTICE LITTLEJOHN TRULY RESPONDED
TO WHAT THE DILEMMA THE SUPREME COURT LEFT US IN BY SAYING
I WOULD RESPECTFULLY DISSENT AND WOULD SIMPLY HOLD THAT THE
ASSAULT AND BATTERY OF A HIGH AND AGGRAVATED NATURE IS NOT
A CRIME OF MORAL TURPITUDE. I DO SO WELL APPRECIATING THE
FACT THAT OCCASIONALLY THIS OFFENSE MAY INVOLVE MATTERS OF
MORAL TURPITUDE BUT I WOULD NOT IMPOSE UPON THE TRIAL JUDGE
THE BURDEN OF DETERMINING WHICH OFFENSES OF WHICH A WITNESS
OR DEFENDANT HAS BEEN CONVICTED MEETS THE REQUIREMENT. 1IN
MY VIEW OF THE RULE SET FORTH IN THE MAJORITY OPINION WOULD
CREATE MORE PROBLEMS THAT IT SOLVES. CLEAR EXAMPLE OF WﬁAT
THEY DID. |

MR. SWERLING: I UNDERSTAND THAT--

THE COURT: LET ME FINISH. THE BURDEN IS THE CRIME OF
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ASSAULT AND BATTERY ACCORDING TO THIS OPINION, HIGH AND
AGGRAVATED NATURE, DOES NOT INVARIABLY CONSTITUTE A CRIME OF
MORAL TURPITUDE SINCE THAT DETERMINATION DEPENDS ON THE FACTS
OF EACH pARTIcuﬁAn CASE. THAT'S IN HEADNOTE ONE AND TWO.
IT SAYS IT DEPENDS UPON THE FACTS OF EACH PARTICULAR CASE
WHICH IS WHAT I WOULD EXPECT YOU WOULD HAVE TO DO IS MAKE

SOME TYPE OF INDEPENDENT INQUIRY, FIND OUT WHAT THE FACTS OF

THE PARTICULAR CASE WERE. LET ME GO ON FURTHER AND THEY SAY

"IN HEADNOTE THREE AND FOUR PROOF OF THE NATURE OF THE PRIOR

CONVICTION MUST NECESSARILY BE CONFINED TO THE INHERENT
NATURE OF THE CRIME AS DEFINED BY LAW AND PARTICULARIZED BY
THE INDICTMENT. FURTHER PROOF OF THE UNDERLYING
CIRCUMSTANCES WOULD POSSIBLY REQUIRE AN EXTENSIVE HEARING ON
COLLATERAL MATTERS AND, THEREFORE, BE ADVERSE TO THE UNIFORM
AND EFFICIENT ADMINISTRATIbN'OF‘THE LAW WHICH IS WHERE THEY
PUT IS ANYWAY. SINCE THE CRIME OF ASSAULT AND BATTERY OF A
HIGH AND AGGRAVATED NATURE DOES NOT NECESSARILY CONSTITUTE °
A CRIME OF MORAL TURPITUDE AND SINCE THE INDICTMENT FOR THE

PRIOR CONVICTION WAS NOT PRODUCED FOR REVIEW BY THE TRIAL
COURT APPELLATE'S CONVICTION WAS REVERSED. YOU PRODUCED THE
INDICTMENT IN- THIS CASE THOUGH BUT IT STILL LEAVES THE
DILEMMA FOR THE COURT THAT I MAKE A DETERMINATION BASED ON
THE INDICTMENT OF WHAT ACTUALLY OCCURRED BECAUSE I KNOW FROM
EXPERIENCE THAT WAIVERS OF PLEAS-—-IT WAS A WAIVER, IT WAS NOT

A GRAND JURY TRUE BILL INDICTMENT BUT HE WAIVED IT WHICH HE
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CAN DO AS LONG AS IT'S RNOWING AND INTELLIGENT--HOW THE PLEA
MILLS GO WHERE THEY TAKE FIFTY, SIXTY, SEVENTY A DAY. THE
QUESTION OF WHETHER THE VOLUNTARINESS OF THAT PLEA WAS THERE,
WHETHER OR NOT HE WAS REPRESENTED BY COUNSEL. THAT ISSUE IS
NOT BEFORE THE COURT. AND IT WAS NOT TO A CRIME WHICH THE
COURT CONSIDERS TO BE A CRIME OF MORAL TURPITUDE. I DON'T
THINK IT'S APPROPRIATE FOR THIS COURT TO REACH THAT DECISION
BASED ON THE INDICTMENT WHERE HE WAS CHARGED WITH ARMED
ROBBERY AND APPEARS TO BE SOME TYPE OF NEGOTIATED PLEA OR ..
REFLECTS--CHARGED HIM WITH ARMED ROBBERY AND THEN THEY INDICT
HIM FOR ASSAULT AND BATTERY OF A HIGH AND AGGRAVATED NATURE;
NO MENTION IN THE ARREST WARRANT THAT HE WAS STRUCK BY A
MACHETE. I'M NOT GOING TO ALLOW IT. I DON'T THINK IT'S A
PRIMA FACIE SHOWING AND I DON'T THINK IT'S SUFFICIENT.

MR. SWERLING: YOUR HONOR, I'D LIKE TO OFFER THIS INTO
THE RECORD FOR APPELLATE REVIEW.

THE COURT: CERTAINLY. IS IT CERTIFIED COPIES OF ALL

THAT? HE HANDS UP TO THE COURT--THESE ARE THE INDICTMENTS

~AND THE SENTENCE SHEETS AND THE WARRANTS--

MR. COLEMAN: JUDGE, WE COULD GO ON‘AND SETTLE HIS

~ RECORD WHILE--

THE COURT: JUST A MINUTE. JUST A MINUTE.
MR. SWERLING: YOUR HONOR, I MIGHT SAY--
THE COURT: JUST A MINUTE. (PAUSE) WHY IS IT NECESSARY

TO ATTACH AN ORDER OF REVOCATION OF THAT SENTENCE? HOW DOES
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THAT GO TO THIS?

MR. SWERLING: BECAUSE IT REFERS TO THE SENTENCE FOR
WHICH--THAT I WAS REFERRING TO BEFORE.

THE COURT: HOW DOES IT GO TO PROVE THE ISSUE OF WHETHER
OR NOT ASSAULT AND BATTERY OF A HIGH AND AGGRAVATED NATURE
IS A CRIME OF MORAL TURPITUDE?

MR. SWERLING: WELL, I GUESS IT DOESN'T.

THE COURT; MARK THAT'AS A COURT'S EXHIBIT.

(INDICTMENT W/ATTACHMENTS IS MARKED AS COURT'S EXHIBIT
#3)

THE COURT: ALL RIGHT.

MR. SWERLING: YOUR HONOR, JUST SO MY POSITION IS CLEAR.
I BELIEVE THAT THE CASE SAID THE JUDGE MUST LOOK AT THE
INDICTMENT AND NOT LOOK BEHIND. IT WOULD BE IMPOSSIBLE TO
LOOK BEHIND THE UNDERLYING FACTS BECAUSE IT WOULD REQUIRE AN
EXTENDED HEARING OF PROOF. I HAVE PRODUCED FOR THE COURT AND
ENTERED INTO THE CLERK OF COURT'S RECORDS RELATING TO THAT
CHARGE WHICH SHOWS THE ORIGINAL CHARGE WAS AN ARMED ROBBERY.
IT WAS APPARENTLY REDUCED BY THE STATE TO AN AGGRAVATED
ASSAULT. COUNT ONE THAT HE PLED GUILTY TO CHARGED HIM AND
HE PLED GUILTY TO HITTING SOMEONE WITH A MACHETE AND UNDER
NO STRETCH OF THE IMAGINATION CAN I IMAGINE THAT BEING HIT
WITH A MACHETE WITH-- |

THE COURT: DON'T BE ARGUMENTATIVE, JUST STATE YOUR

POSITION.
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MR. SWERLING: I AM. STRIKING SOMEONE WITH A MACHETE
WOULD BE ANYTHING BUT MORAL TURPITUDE UNDER THE DECISIONS OF
THIS STATE.

THE COURT: AND I RULED AGAINST YOU. I DO NOT FIND THAT
THE CASE REQUIRED THE COURT ONLY WITH THE INDICTMENT. IT
SAID THE COURT'S DETERMINATION DEPENDS UPON THE FACTS AND
CIRCUMSTANCES OF EACH PARTICULAR CASE. I DO NOT BELIEVE THAT
THE SUPREME COURT INTENDED TO DO THAT AND I SO FIND. AND IF
I DO AND I DO NOT RELY UPON THE INDICTMENT AS BEING
SUFFICIENT AND I MAKE THAT FINDING.

MR. SWERLING: WILL YOUR HONOR ALLOW ME EXPLORE WITH MR.
ﬁELLS THE CIRCUMSTANCES SURROUNDING THE EVENT?

THE COURT: YES, SIR.

(BY MR. SWERLING) MR.. WELLS( YOU PLED GUILTY TO THAT
INDICTMENT, DID YOU NOT?

THAT'S TRUE.

\

OKAY. AND DID YOU HAVE A MACHETE IN YOUR HAND?

THAT'S TRUE.

OKAY. DID YOU HIT SOMEBODY WITH IT?

I HIT HIM WITH THE FAT PART, NOT THE BLADE PART.

OKAY. AND DID YOU ROB THE PERSON?

HE SAY I ROBBED HIM BUT I DIDN'T ROB HIM.

OKAY. HOW MANY TIMES DID YOU HIT HIM WITH THE FAT PART OF
THE BLADE?

IT WAS ABOUT FOUR OR FIVE TIMES. MOST OF THE TIME I KICK HIM
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IN HIS FACE.

SO, IN ADDITION TO HITTING HIM WITH THE MACHETE BLADE OR
MACHETE HANDLE YOU KICKED HIM IN THE FACE?

I DIDN'T SAY I HIT HIM WITH NO HANDLE.

YOU JUST SAID YQU DID.

I SAY I HIT HIM WITH THE FAT PART WHICH I DIDN'T HIT HIM WITH
THE BLADE. THE FAT PART OF THE MACHETE ABOUT THAT LONG AND
ABOUT THAT THICK (INDICATING). ~ BUT I DID NOT HIT HIM WITH
THE BLADE.

YOU WERE HITTING THE PERSON WITH THE BLADE--

BUT IT WAS THE FAT PART TURNED SIDEWAYS WHAT I'M SAYING.

TURNED SIDEWAYS. -

‘YOU DID THAT ABOUT FOUR TIMES?

YES. I PULLED HIS HANDS DOWN AND BEAT HIM WITH THE BUTT.

-OKAY. AND HOW MANY TIMES DID YOU KICK HIM IN THE FACE?

NO TELLIN'. I COULDN'T SAY.
TEN, TWENTY?
I SAY I COULDN'T SAY. IT MIGHT HAVE BEEN TWO OR THREE.

DID YOU PUT HIM IN THE HOSPITAL?

- NO, SIR.

BUT YOU WERE CHARGED WITH ARMED ROBBERY IN THE BEGINNING OF
THAT CASE, IS THAT RIGHT?

WELL, AT FIRST THEY‘DID CHARGE ME WITH ARMED ROBBERY. AFTER
THE INVESTIGATOR LOOK INTO IT, YOU KNOW, I RECKON. |

THEN THEY NEGOTIATED A PLEA AND REDUCED IT DOWN TO ASSAULT

556



554

w N

SN 0

10

11,
12
13

-14

15

16

‘.' 17

18"

19
- 20
21
22
23
24
25

> 0 ¥ ©O ¥ O ¥ 0O ¥ 0O ¥

AND BATTERY OF A HIGH>AND AGGRAVATED NATURE?

THAT'S TRUE.

DID THE MAN RECEIVE ANY MEDICAL TREATMENT FOR IT?

NOT TO MY KNOWLEDGE. I DON'T THINK HE WENT TO THE HOSPITAL.
AND YOU RECEIVEﬁ A PROBATIONARY SENTENCE FOR IT?

YES, SIR.

- DID YOU MAKE HIM BLEED?

I DON'T KNOW. I DON'T THINK SO.

YOU DON'T REMEMBER OR YOU DON'T THINK S$SO?

I SAY I DON'T THINK DO.

DID  YOU EKNOCK HIM UNCONSCIOUS?; ;
NO, I DIDN'T KNOCK HIM UNCONSCIOUS. I RNOW THAT5

MR. SWERLING: YOUR ﬁONOR, I SUBMIT,WHATVHE DID WAS A
CRIME OF MORAL TURPITUDE.

THE COURT: I DISAGREE WITH YOU,_COUNSEL. I THINK THE
PURPOSE OF THAT CASE, iF ANYTHING, IS WHERE CIRCUMSTANCES ARE
SOMEBODY SHOOTS SOMEBODY INTENDING TO KILL THEM OR ACTUALLY
STABS THEM INTENDING TO KILL THEM SERIOUSLY INJURING THEM AND
THElSTATE NEGOTIATES A PLEA DOWN TO ASSAULT AND BATTERY OF
A HIGH AGGRAVATED NATURE. I THINK UNDER THOSE FACTS
CONSTITUTE THEvPURPOSE OF SUCH A DECISION. BUT ONCE AGAIN
I STILL THINK IT PLACES THE TRIAL COURTS IN THE DILEMMA OF
HAVING TO GO BEHIND IN ORbER TO MAKE AN APPROPRIATE DéCISION.
THE FACTS OF THIS CASE DO NOT IN THIS COURT'S OPINION, AND

I SO FIND, CONSTITUTE THE CRIME OF MORAL TURPITUDE.
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MR. SWERLING: T WON'T PURSUE IT ANY FURTHER.

THE COURT: THANK YOU.

MR. COLEMAN: YOUR HONOR, WE COULD GO ON AN SETTLE HIS
RECORD.

THE COURT: YES. LET'S PURSUE THIS. LET'S COMPLETE THE
RECORD PROBLEM. EVERYTHING ON THE RECORD. LET'S COVER THE
CRIMES THAT YOU ARE GOING TO ASK HIM ABOUT. ANY QUESTIONS
ABOUT THEM THAT ARE NOT CRIMES OF MORAL TURPITUDE. RECITE
FOR ME, COUNSEL, IF YOU WILL WHICH ONES YOU ARE GOING TO ASK
HIM. I DON'T ﬁAVE HIS RAP SHEET SO I bON'T KNOW.

MR. SWERLING: ASSAULT WITH A DEADLY WEAPON FROM 1987.

THE COURT: YOU'VE ALREADY ASKED HIM ABOUT THAT ONE,
HAVEN'T YOU?. WITHOUT OBJECTION. GO AHEAD.

MR. SWERLING: PETTY LARCENY FRbM-—

THE COURT: THAT'S MORAL TURPITUDE BY CASE LAW.

MR. SWERLING: YOUR HONOR, THERE'S ANOTHER ASSAULT AND
BATTERY IN 1984 BUT I DON'T HAVE THE FACTS OF THAT ONE.

THE COURT: OR THE INDICTMENT.

MR. SWERLING: I THOUGHT THAT WAS THE ONE THAT I HAD AND
I APOLOGIZE TO THE COURT. APPARENTLY THE ONE AS '88 IS NOT
LISTED ON THE RAP SHEET. FROM 1985 A RESISTING ARREST
CHARGE.

THE COURT: ALL RIGHT.

MR. SWERLING: THEN IN 1985--

MR. MORTON: YOUR HONOR, RESISTING ARREST HAS BEEN RULED
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A CRIME OF MORAL TURPITUDE?
MR. SWERLING: YOUR HONOR, I WOULD SUBMIT THE FAILURE
TO YIELD TO A POLICE OFFICER HAS BEEN RULED TO BE A CRIME OF

MORAL TURPITUDE UNDER ADDINGTON VS. SPECIALS OF GREENVILLE

AND IF THE FAILURE TO YIELD RIGHT OF WAY IS A CRIME OF MORAL
TURPITUDE THEN CERTAINLY RESISTING‘ARREST OUGHT TO BE.

THE COURT: WELL, I'LL TELL YOU IT'S BEEN A HODGE-PODGE
BY CASE LAW DECISION BUT I'M INCLINED TO AGREE WITH YOU.
RESISTING ARREST IS. 1IF YOU'VE GOT A CASE ON IT, I'LL GIVE
YOU UNTIL IN THE MORNING, THAT SAYS RESISTING IS NOT. I
DON'T HAVE ONE THAT SAYS IT'S NOT. I'LL GIVE YOU UNTIL IN
THE MORNING.

MR. COLEMAN: WELL, YOUR HONOR, THE ﬁASIC THING--

THEVCOURT: YOQ DON'T HAVE TO ARGUE IT. JUST FIND ME
A CASE. ﬁHAT ELSE?

MR. SWERLING: THAT'S IT.

THE COURT: IS THAT ALL THE RECORD?

MR. SWERLING: YES, YOUR HONOR. I WOULD LIRE--WE ARE
TRYING TO FIND OUT WHAT THE '85 OR '84 ASSAULT AND BATTERY
WAS ABOUT SINCE I WAS CONFUSED ABOUT THAT ONE BEING THE '85
CHARGE.

THE COURT: WELL, IF YOU GET THE INDICTMENT AND SOME OF
THE FACTS OF IT--YOU MAY WANT TO ASK HIM NOW. WERE YOU
CONVICTED IN 1984 OF ASSAULT AND BATTERY OF A HIGH AND

AGGRAVATED NATURE?
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YES, SIR, BUT I DONE FORGOT WHAT IT WAS NOW.

THE COURT: HE'S FORGOT WHAT IT WAS. THEN YOU ARE GOING
TO HAVE TO GET THE INDICTMENT AND SOME OTHER INFORMATION.

MR. SWERLING: 1I'M. SORRY, YOUR HONOR. ASSAULT WITH A
DEADLY WEAPON.
OH, ASSAULT WITH A DEADLY WEAPON?

THE COURT: WELL, UNFORTUNATELY--
I RKNOW THAT WAS--

THE COURT: JUST A MINUTE. YOU'VE ALREADY ASKED HIM,
HE'S ADMITTED IT UNOBJECTED TO. IT'S ALREADY IN THE RECORD.
WHAT ELSE?

MR. SWERLING: THAT'S ALL I CAN THINK OF, JUDGE.

THE COURT: COURT IS IN RECESS UNTIL IN THE MORNING AT

9:30. MR. SWERLING, JUST A  MINUTE. FOR THE RECORD,

- GENTLEMEN, THE REPORT FROM THE PROBATION OFFICE I HAVE

EXAMINED. THERE IS A DIRECTION. HE WAS SENT TO BUTNER, B-
U-T-N-E-R * (SPELLED}, NORfH‘ CAROLINA "FEDERAL CORRECTIONAL
INSTITUTE IN APRIL OF 1989 FOR THE PURPOSE OF AN EVALUATION
AND THERE ARE NOTES FROM THE EVALUATING PHYSICIANS OR
PSYCHIATRISTS WHO FOUND, OF COURSE, THAT HE WAS COMPETENT TO
STAND TRIAL. OF COURSE, ALSO IT HAS HIS RECORD IN HERE BUT
THAT DOESN'T GO TO THAT. IT ALSO HAS STATEMENTS OF HIS
POLYSUBSTANCE DEPENDENCE. IT MAY BE 1IN YOUR OTHER
INFORMATION. HE'S ALSO DIABETIC. HE ALSO HAS HAD SEIZURES.

AND STATEMENTS MADE BY THE PARENTS OF THIS BOY SAY THAT HE
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WAS NOT COMPETENT. OF COURSE, THE DOCTORS FOUND HIM TO BE
COMPETENT BUT THERE ARE STATEMENTS IN HERE BY THIS
INDIVIDUAL, KENNETH GARDNER, BY HIS FAMILY, FATHER, BROTHERS,
SISTERS, SAYING THAT HE IS NOT COMPETENT AND THAT HE CAN'T-
~I MEAN THOSE KIND OF THINGS, HE CAN'T MANAGE HIMSELF AND HE
DOESN'T KNOW WHAT HE'S DOING. STATEMENTS THAT HE CANNOT
REMEMBER, HE DOESN'T RECALL.

MR. SWERLING: I THINK THAT'S GIGGILO. YOUR HONOR, I
BELIEVE I'D BE ENTITLED TO THAT INFORMATION. I WOULD LIKE -
TO SUBPOENA HIS PARENTS AND I'D LIKE THE OPPORTUNITY TO
SUBPOENA THE PHYSICIAN FROM BUTNER. ' - |

THE COURT: YOU CAN DO IT. THERE'S NOTHING I CAN Do
ABOUT THAT. YOU HAVE A RIGHT TO SUBPOENA Anyﬂony.

MR.: SWERLING: YOUR HONOR, I'D HAVE TO HAVE AN OUT OF
STATE WITNESS SUBPOENA ISSUED BY THE COURT. -

THE COURT: I'LL BE HAPPY TO GIVE YOU ANY ASSISTANCE THE

.COURT  CAN GIVE TO YOU BUT THE CASE IS GOING. I'M GOING TO

MAKE THIS AVAILABLE TO YOU.
MR. SWERLING; WELL, YOUR HONOR, SINCE I'M JUST FINDING -
OUT ABOUT THAT I WOULD STATE IT'S WEDNESDAY AND THEY HAVE NOT
TURNED OVER THEIR FILE. I'D LIKE THE OPPbRTUNITY——I STILL
DON'T HAVE THE FILE.
THE COURT: 1'M GOING TO ASSIST YOU IN GETTING ALL THESE

OTHER STATE HOSPITAL REPORTS AND ALL THAT. WHAT ABOUT THE

FILE?
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MR. COLEMAN: HERE IT IS RIGHT HERE.

THE COURT: WHY HAVEN'T YOU TURNED IT OVER TO HIM?

MR. COLEMAN: WELL, I TOLD HIM HE COULD HAVE IT, YOUR
HONOR.

THE COURT: WELL, GIVE IT TO HIM.

MR. SWERLING: YOUR HONOR, THE POINT I'M TRYING TO GET

AT IS THAT I HAVE NOT HAD AN OPPORTUNITY TO SUBPOENA THE

- PSYCHIATRIST FROM BUTNER BECAUSE OF THE STATE'S POSITION IN

THIS MATTER UNTIL NOW. I MEAN I'D LIKE THE OPPORTUNITY,
WHATEVER DELAY IS NECESSARY, TO GET THE PSYCHIATRIST HERE
FROM BUTNER.

THE COURT: 1I'M NOT SURE THAT GUY IS GOING TO TALK TO
YOU.

MR. SWERLING: I WON'T RNOW UNTIL I SUBPOENA HIM.

THE COURT: SUBPOENA HIM. THAT'S THE ONLY THING I CAN
TELL YOU TO DO IS SUBPOENA HIM. THERE'S NbTHING I CAN DO
ABOUT THAT. I GAVE YOU THAT INFORMATION IN THIS COURT'S VIEW
THAT IT'S NOT EXCULPATORY AND IT DOES NOT SERVE THE PURPOSE
OF GIGGILO BUT I GAVE YOU THE INFORMATION THAT I THINK IS
APPROPRIATE IN THERE.

MR. SWERLING: WELL, YOUR HONOR, CAN I GET FROM THERE
THE NAMES OF HIS PARENTS AND THE PHYSICIAN FROM BUTNER?

THE COURT: YBS. I WILL DO THAT. LEWIS GARDNER. AND
HIS UNCLE, HARVEY L. GARDNER. BOTH OF THEM LIVE--WELL, LEWIS

LIVES IN KERSHAW ACCORDING TO THIS.
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MR. SWERLING: LIVES WHERE, YOUR HONOR?

THE COURT: KERSHAW COUNTY. THAT'S ALL i HAVE ON THAT.
HE LIVES ON LACHICOTTE, L-A-C-H-I-C-0-T-T-E (SPELLED), ROAD,
LUGOFF, SOUTH CAROLINA.

MR. SWERLING: L-A-C-H--

THE COURT: 1I-C-O-T-T-E (SPELLED) ROAD, LUGOFF, SOUTH
CAROLINA. ZIP CODE IS 29078. IT DOESN'T HAVE A PHONE NUMBER
OR I WOULD GIVE IT TO YOU. AND I DON'T HAVE AN ADDRESS FOR

HARVEY L. GARDNER IN HERE. IT SAYS HE'S HIS UNCLE. HE'S

"RETIRED SO APPARENTLY HE'S UP IN AGE FROM DuPONT. YOU CAN

PROBABLY FIND THAT OUT FROM THE FATHER AS TO THE UNCLE.
THAT'S THE TWO PEOPLE IN HERE. FORENSIC EVALUATION FROM THE
MENTAL HEALTH DIVISION OF FEDERAL CORRECTIONAL INSTITUTE,

BUTNER--

MR. SWERLING: DOES THAT SAY WHAT DATE IT WAS, YOUR
HONOR?

THE COURT: bJUNE,THE 2ND, 1989. FROM GEORGE P. FOWLES,
f-O-W-L-E-S (SPELLED), ACTING DIRECTOR, FORENSIC SERVICES.

MR. SWERLING: DID YbU SAY F-A-W-L?

THE COURT: F-O0-W-L-E-S (SPELLED). GEORGE P. FOWLES.
APPARENTLY HE HAS HIS DOCTORATE OF EDUCATION DEGREE BECAUSE
IT'S GOT E4A.D. IT'S GOT ACTING DIRECTOR, FORENSIC SERVICES.
THE REPORT SHOWS HE'S GOT A POLYSUBSTANCE DEPENDENCE,
ANTISOCIAL PERSONALITY DISORDER WITH PASSIVE-AGGRESSIVE

TRAITS, SEIZURE DISORDER, DIABETES INSIPIDUS.
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MR. SWERLING: AND SYPHILIS?

THE COURT: INSIPIDUS. THAT'S A TYPE OF DIABETES, NOT
VENEREAL DISEASE. NOW, I ASSUME YOU HAVE HIS CRIMINAL RECORD
THAT'S IN HERE.

MR. SWERLING: WE DON'T HAVE HIS RECORD.

THE COURT: YOU DON'T HAVE HIS RECORD?

MR. MORTON: WE'LL GIVE IT TO HIM.

MR. SWERLING: RENNETH GARDNER.

THE COURT: HE HAS A FAIRLY SUBSTANTIAL RECORD.

MR. SWERLING: WELL, THAT'S ONE WE HAVE NOT GOTTEN YET.

MR. MORTON: I BELIEVE IT GAVE THAT TO MRS. SHEALY THIS

. AFTERNOON. THAT WAS ONE IN THE FILE I GAVE YOU.

MR. SWERLING: SOME CLERK OF YOUR BROUGHT--ONE OF THEM
WAS NOT KENNETH GARDNER.

MR. MORTON: WE'LL PROVIDE IT, YOUR HONOR.

THE COURT: ALL RIGHT. I AM PUTTING A SEALING ORDER ON
THE REPORT. A COPY OF IT WILL BE PRESERVED. MR. COLEMAN,
I AM GOING TO GIVE YOU THAT. I SUGGEST YOU TURN IT BACK.
WE HAVE MADE A COPY AND WE ARE GOING TO SEAL IT WHICH I HAVE

DONE WITH A SEALING ORDER WHICH REFLECTS THIS IS NOT TO BE

" OPENED EXCEPT BY ORDER OF THIS COURT OR APPELLATE COURT DATED

THIS DAY AND I'M GOING TO TURN IT OVER TO THE COURT REPORTER
FOR THE PURPOSE OF TURNING IT IN TO THE CLERK'S OFFICE.
JANUARY THE 17TH. ALL RIGHT. I NEED A PIECE OF TAPE TO GO

ACROSS THIS.
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MR. SWERLING: I WOULD ALSO ASK YOU TO INSTRUCT THIS
WITNESS-—-HE SEEMS TO WANT TO STRIKE OUT EVERY TIME I ASK HIM
A QUESTION THAT HE IS NOT TO MAKE REMARKS LIKE HE MADE WITH
RESPECT TO MR. TILLMAN CONCERNING THREATS OR WHY HE'S 1IN

SAFEREEPING OR ANYTHING OF THAT NATURE. THOSE ARE NOT

-RESPONSIVE TO THE QUESTIONS. THEY ARE SOLICITOUS REMARKS.

THE COURT: WELL, THEY ARE. I DON'T RNOW THAT IT HELPS
YOU OR HURTS .YOU. OF COURSE, I MUST SAY YOU BRING SOME OF
THE WORST OUT IN YOUR WITNESSES WHICH YOU ARE DOING A Goéo
JOB. I'M NOT SO SURE IT'S NOT BROUGHT ON BY YOURSELE BUT,
MR. WITNESS, IT'S IMPORTANT AT ALL TIMES. YOU KNOW, IF YOU
DO IT I'M GOING TO STOP THE TRIAL AND IT MAY ADVERSELY AFFECT
THIS CASE. LISTEN TO HIS QUESTIOﬁs AND RESPOND. YOU DON'T
BENEFIT, NO ONE BENEFITS BY YOU BEING AGGRESSIVE BACK TO HIM.
JUST ANSWER HIS QUESTIONS TRUTHFULLY.

ALL RIGHT.

THE COURT: ALL RIGHT. ANYTHING ELSE? SEE YA'LL IN THE
MORNING. ' |

(RECESS AT 6:00 P.M.)

(COURT RESUMES JANUARY 18, 1990)

THE COURT: ALL RIGHT. COUNSEL, ARE YOU READY TO
PROCEED? |

MR. MORTON: YES, SIR, YOUR HONOR.

THE COURT: WHERE IS THE WITNESS? GENTLEMEN, AT THE

CLOSE OF YESTERDAY ON THE QUESTION OF RESISTING ARREST, DID
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YOU FIND ANYTHING?
MR. MORTON: 1I'M SORRY?

THE COURT: YOU HAD SOME QUESTION ABOUT WHETHER OR NOT

'RESISTING ARREST WAS A CRIME OF MORAL TURPITUDE. DID YOU

FIND ANYTHiNG?

‘MR.” MORTON: MR. BILTON HAS RESEARCHED THAT ISSUE I
BELIEVE FOR US, JUDGE. HE STEPPED IN THE OFFICE. HE'LL BE
BACK IN ABOUT ONE SECOND.

THE COURT: DID YOU FIND ANYTHING?

‘MR. SWERLING: YOUR HONOR, I DON'T SEE WHERE IT'S BEEN

'RULED ON BUT THE CASE I REFERRED TO YESTERDAY, ADDINGTON

"WHERE A FAILURE TO YIELD THE RIGHT OF WAY WHERE IT HAS BEEN

HELD TO BE A CRIME OF MORAL TURPITUDE FOR SOME REASON--

THE COURT: UNFORTUNATELY THEY OUGHT'TO TAKE ALL THE
CRIMES AND JUST GO THROUGH THEM. WE'VE GOT A HIT AND MISS
PROPOSITION UNDER THE THEORY OF WHAT IS MORAL TURPITUDE AND
WHAT IS NOT.

MR. SWERLING: RIGHT.

THE. COURT: FRANKLY THE GUIDELINES IS AWFUL TO DEAL
WITH. HOW YOU DEAL WITH SOME DRUG OFFENSES THAT ARE MORAL
TURPITUDE AND THE OTHERS THAT ARE NOT, THAT'S JUST HARD TO
RATIONALIZE. I DON'T MIND SAYING IT. IT'S HARD FOR THE
BENCH, IT'S HARD FOR THE BAR TO UNDERSTAND AND INTERPRET WHEN
THE RULES ARE SO HIGHLY TECHNICAL LIKE THAT. IT ISN'T RIGHT.

MR. SWERLING: IN FEDERAL COURT IT'S PRETTY SIMPLE.

566



564

10

11

12
13
14
15
16
'.. 17
18
19
20
21
22
23
24
25

IT'S IF IT'S PUNISHABLE BY MORE THAN A YEAR IT'S IMPEACHABLE.

THE COURT: THAT'S EXACTLY RIGHT. IT OUGHT TO BE
SOMETHING REALISTIC Ok EITHER THEY OUGHT TO SAY HERE ARE ALL
THE CRIMES, NOW WE ARE GOING TO GO THROUGH THEM AND TELL YOU

WHICH ONES THAT ARE. WHAT DID YOU FIND, MR. BILTON?

MR. BILTON: YOUR HONOR, OBVIOUSLY I HAVE NOT FOUND A

- CASE ON POINT THAT SAYS THAT RESISTING ARREST IS NOT A CRIME

OF MORAL TURPITUDE. THE COURT REPEATEDLY HAS SAID IN ORDER
FOR-- A CRIME OF MORAL TURPITUDE IS AN ACT OF BASENESS,
VIOLENCE, DEPRAVITY, AND DEPRIVED OF SOCIAL DUTIES WHICH MAN
OWES TO HIS FELLOW MAN OR TO SOCIETY IN GENERAL CONTRARY TO
THE CUSTOMARY AND ACCEPTED RULE OF RIGHT AND DUTY BETWEEN MAN

AND MAN. IN PRACTICALLY EVERY CASE THEY'VE STATED THAT RULE.

- .PROFESSOR REISER HAS ENUMERATED IN HIS BOOK ON EVIDENCE AGAIN

THAT RULE.

THE COURT: LET ME ASK YOU THIS. IIT MIGHT SHORTEN IT.
THE RESISTING ARREST OFFENSE WHICH HE WAS CONVICTED OF, WAS
IT UNDER THE ONE YEAR STATUTE OR TEN YBEAR STATUTE OR PRIOR
TO THE CHANGE IN THE STATUTE? |

MR. BILTON: YOUR HONOR, IT WAS UNDER THE ONE YEAR

" STATUTE. IT WAS A RESISTING ARREST THAT DID NOT INVOLVE THE

ASSAULT OF THE POLICE OFFICER OR WAS NOT CONVICTED OF

"ASSAULTING THE POLICE OFFICER WHILE RESISTING ARREST.

THE COURT: YES, BUT EVEN UNDER THE ONE YEAR STATUTE

IT'S A WILFUL FAILURE TO OBEY THE DIRECTION OF AN OFFICER AND
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THE ONLY DISTINCTION DIFFERENCE IS THE ACTUAL ABUSE TO THE

OFFICER WAS THE GRAVAMEN OF THE OFFENSE THAT CHANGED THE

'EFFECT OF THE PENALTY. BOTH OF THEM INVOLVE SOME WILFUL ACT

ON THE PART OF THE PERSON AND SOME INTENT TO HEED THE
DIRECTION OR INSTRUCTION OF A LAW ENFORCEMENT OFFICER. SO,
THE QUESTION IS WHETHER QR NOT THAT ACT IN AND OF ITSELF IS
ONE WHICH WOULD BE BASED--OF COURSE, IT'S NOT LARCENY OR
STEALING. THAT'S VERY SIMPLE AND EASY TO RESOLVE. YOU KNOW,
THEY SAY CERTAIN POSSESSION OF DRUG OFFENSES, YOU KRNOW, IS
A CRIME OF MORAL TURPITUDE WHILE OTHERS AREN'T AND THEY
DISTINGUISH BETWEEN THE TYPES OF DRUGS, ONE BEING COCAINE AND
ONE BEING MARIJUANA, POSSESSION WITH INTENT. INTENT IS A
CRITICAL POINT TO THEM IN THE INTERPRETATION SO WILFULNESS
IS SOME ACT OF. INTENT. WHILE ALL CRIMES HAVE SOME GENERAL
INTENT WE ARE TALKING ABOUT SPECIFIC INTENT. SO, éOSSESSION'
AS THEY RATIONALIZE WITH THE INTENT BEING A SPECIFIC INTENT
THE QUESTION WOULD BE WHETHER OR NOT RESISTING ARREST SIMPLY
IS SOME TYPE OF WILFULNESS WHICH IS A SPECIFIC INTENT IS THE
WAY I WOULD RATIONALIZE.

MR. BILTON: YOUR HONOR, TO RESIST ARREST WOULD BE THE
SLIGHTEST MOVEMENT ON THE PART OF A BODY.

THE COURT: I UNDERSTAND. I'M GOING TO LET THEM USE IT.
IT'S A CLOSE QUESTION BUT I FIND THAT IT'S ACT OF WILFULNESS
AND SHOULD BE ALLOWED TO BE IMPEACHED UPON. YOU ARE PROTECTED

ON THE RECORD. ARE YA'LL READY?
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MR. MORTON: YES, SIR.
THE. COURT: WE'LL PROBABLY FIND OUT IN THE FUTURE
WHETHER OR NOT RESISTING ARREST SIMPLY IS AN ACT OF MORAL

TURPITUDE. THIS IS MY NEW LAW CLERK FOR THE NEW YEAR. DOES

ANYBODY HAVE ANY PROBLEM WITH HER SITTING UP HERE THIS
MORNING WHILE SHE'S LEARNING, WORKING WITH US?

MR. MORTON: KEEP HER AND TELL ERIC TO LEAVE.

THE COURT: WELL, WE THOUGHT ABOUT THAT BUT HE NEEDS THE
MONEY. ALL RIGHT, BRING THE JURY IN.

(THE JURY RETURNS TO THE JURY BOX AT 9:45 A.M,)

THE COURT: GOOD MORNING, MR. FOREMAN AND LADIES:- AND
GENTLEMEN. I HOPE YOU HAD A NICE EVENING. VWE ARE READY TO
PROCEED. THE WITNESS IS ON THE WAY. THIS IS Mf LAW CLERK.
THEY GIVE US A LAWYER TO--THEY WORK WITH US FOR A YEAR AND
HE STAYS WITH ME UNTIL AUGUST. THE YOUNG LADY SITTING NEXT
TO HIM IS A THIRD YEAR LAW STUDENT AND IF SHE PASSES THE.BAR
SHE'LL BE MY LAW CLERK STARTING IN AUGUST. THEY HAVE TO PASS
THE BAR AND THEY HAVE TO BE LAWYERS.

{MR. MORTON AND MR. SWERLING APPROACH THE BENCH OUT OF

"THE PRESENCE OF THE COURT REPORTER)

THE COURT: YA'LL GO BACK AND SIT IN THE JURY ROOM. I
CAN'T HELP WHAT IS GOING ON. 1IF I COULD I'D DO SOMETHING

ABOUT IT.
(THE JURY LEAVES THE JURY BOX AT 9:48 A.M.)

THE COURT: THIS HAS BEEN A TOTAL COMEDY, EVERY MOMENT
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I'VE HAD TO WAIT ON WITNESSES, WE'VE HAD A PROBLEM, WE'VE HAD
TO HAVE CONFERENCES. WE'VE SPENT MORE TIME WASTING TIME THAN
ANY CASE I'VE TRIED IN THE LAST TWO YEARS. I MEAN IT'S
AWFUL. YOU CAN'T HAVE WITNESSES LINED UP. PEOPLE WHO ARE
ON DIRECT EXAMINATION THE COURT SAID TO BE BACK AT 9:30 AND
THEY CAN'T EVEN BE HERE AT TEN MINUTES TO TEN. I MEAN THAT'S
AWFUL. THE JURY IS GETTING DISGUSTED AND I DON'T BLAME THEM.
THEY SPEND NINETY PERCENT OF THEIR TIME BOUNCING IN AND OUT
OF THIS COURTROOM. ~IT'S A POOR EXAMPLE OF JUDICIAL
ADMINISTRATION. POOR EXAMPLE. WHAT'S THE PROBLEM?

DEPUTY SHERiFF: YOUR HONOR, THE OFFICERS THEY SENT TO
PICK UP THE PRISONER THIS MORNING WENT TO FAIRFIELD COUNTY
INSTEAD OF RERSHAW COUNTY TO PICK HIM UP. THEY CALLED FROM
FAIRFIELD COUNTY TO SAY THAT THEY WERE IN ROUTE TO KERSHAW
COUNTY TO PICK HIM UP. THEY GOT THE WRONG INFORMATION ON
NﬁERE HE WAS LOCATED AT. AND I PERSONALLY CALLED DOWN THERE
AT 7:30 THIS MORNING TO INSURE THAT THEY DID HAVE SOMEONE TO
GO PICK HIM UP. SOMEWHERE DOWN THE LINE THEY DROPPED THE
BALL.

THE COURT: WELL, THERE ISN'T A THING WE CAN DO BUT SIT
AND WAIT ONCE AGAIN. YOU KNOW, AS I SAID, THIS CASE HAS BEEN

PROTRACTED NOT BECAUSE OF THE ABILITY OF THE COURT TO PROCEED

BUT BECAUSE OF ALL OF THESE THINGS. AND WE ARE GOING TO BE

HERE SATURDAY AND PROBABLY NEXT WEEK. WE ARE GOING TO HAVE

TO DO SOME SCHEDULE CHANGING. HOW MANY MORE WITNESSES HAVE
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YA'LL GOT, SOLICITOR?

MR. MORTON: YOUR HONOR, WE HAVE POSSIBLY TWELVE.

THE COURT: HOW MANY DO YA'LL ANTICIPATE HAVING?

MR. SWERLING: JUDGE, IT REALLY DEPENDS UPON HOW IT
PARES DOWN. WE HAVE ALREADY ELIMINATED PROBABLY HALF OF THE
LIST THAT I GAVE YOU.

THE COURT: WELL, YA'LL BE PREPARED TO WORK SATURDAY IN
ADDITION TO WHICH I'M GOING TO GO GET ON THE PHONE AND CALL

COURT ADMINISTRATION_BECAUSE THIS CASE HAS GOT TO GO ON AND

‘BE READY TO MOVE ON IT MONDAY AGAIN. BE AT EASE WHILE THEY

FIND THE WITNESS.

(RECESS)

THE- COURT: (AT CONCLUSION OF RECESS, 11:30 A.M.)
GENTLEMEN, WHERE IS THE WITNESS?

MR. MORTON: THE WITNESS IS RIGHT HERE, YOUR HONOR.

THE COURT: WE NEED TO GIVE SOME LIMITED EXPLANATION TO
THE JURY. AS I UNDERSTAND IT THE EXAMINATION IS GOING TO
REVEAL THAT HE'S PRESENTLY IN CUSTODY ANYWAY.

MR. MORTON: YES, SIR.

THE COURT: I THOUGHT WHAT I'D DO IS EXPLAIN TO THE JURY
THAT WHAT OCCURRED WAS DIFFERENT  LAW ENFORCEMENT OFFICIALS
WERE TO PICK HIM UP THIS MORNING IN ANOTHER FACILITY OUTSIDE
.OF RICHLAND COUNTY. THEY WENT TO A DIFFERENT COUNTY AND DID
NOT REALIZE THAT UNTIL WE GOT HERE THIS MORNING AND GOT READY

TO START AND THEN BY THE TIME THEY FOUND OUT WHERE HE WAS AND

t
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WENT TO THE OTHER‘FACILITY IT JUST TOOK THIS TIME. I DON'T
KNOW ANYTHING ELSE TO DO BUT THEY NEED TO BE TOLD. DON'T YOU
AGREE?

MR. MORTON: YES, SIR.

THE COURT: MR. SWERLING?

MR. SWERLING: THAT'S FINE WITH ME, YOUR HONOR.

MR. MORTON: YOUR HONOR, SINCE WE WON'T HAVE TO--TO
PREVENT BRINGING THEM OUT AND THEN SENDING THEM BACK I THINK
THERE ARE A COUPLE OF MATTERS WE CAN CLEAR UP RIGHT NOH; ONE
IS MR. WELLS HAS A SALE OF HEROIN ON HIS RECORD FROM 1976.
I WOULD OBJECT TO THAT AS BEING TOO REMOTE.

MR. SWERLING: YOUR HONOR, HE SERVED SIX YEARS. I WOULD
TAKE THE POSITION THAT IS NOT REMOTE.

THE COURT: WHEN DID HE GET OUT?

MR. MORTON: HE WAS CONVICTED IN 1976.

THE COURT: AND HE SERVED SIX YEARS OF THAT SENTENCE?
CAME OUT IN '827?

MR. SWERLING: HE RECEIVED A SIX YEAR SENTENCE AND FIVE
YEARS PROBATION ON 9-6-77. I WOULDN'T THINK THAT WOULD BE
REMOTE.

THE COURT: WHEN WAS HE RELEASED?

MR. SWERLING: 1IT DOESN'T SAY.

. MR. COLEMAN: YOUR HONOR, I THINK HE SERVED THREE YEARS.

MR. SWERLING: 1I'M SORRY. HIS PROBATION STATED ON 10-

31-80, SO THAT'S--
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THE COURT: THE QUESTION OF REMOTENESS IS NORMALLY AN
OFFENSE TEN YEARS OUT BUT YOU ALSO HAVE THE RIGHT TO CONSIDER
WHEN HE CAME OUT AS TO COMMITTED OFFENSES. IF HE WAS
RELEASED IN '80 IN MY VIEW THAT COMES WITHIN THE TEN YEARS
AND SHOULD BE. I'M GOING TO LET HIM USE IT.

MR. MORTON: YOUR.  HONOR, ONE MORE THING. MR. SWERLING
CROSS EXAMINED MR. WELLS YESTERDAY ABOUT THIS ARMED ROBBERY
AND THE DEAL, OF COURSE, THAT WE HAVE CUT WITH HIM IN
REDUCING THAT ARMED ROBBERY TO A SIMPLE ROBBERY. THE FACTS
OF THOSE CASE IS THAT HE HELD A MAN UP WITH A SCREWDRIVER,
A COCA COLA MAN. WALKED UP TO HIM BEHIND HIM AND HELD A
SCREWDRIVER AND DEMANDED HIS MONEY. I WOULD LIKE TO EXPLORE
THAT WITH MR. WELLS, THE FACTS, INTRODUCE THE WARRANT.

THE COURT: HE HASN'T PLED GUILTY TO IT YET, HAS HE?

MR. MORTON: NO, SIR. BUT I MEAN THAT'S--

THE COURT: I MEAN HE HASN'T BEEN SENTENCED ON THAT

PART, HAS HE?

MR. MORTON: . NO, SIR.  HE HASN'T BEEN SENTENCED ON

-ANYTHING.

THE COURT: ALL RIGHT.

MR. MORTON: BUT IT APPEARS TO THE JURY I'M AFRAID, YOUR
HONOR, WHEN YOU TALK ABOUT ARMED ROBBERY--.

THE COURT: WELL, YOU CAN COME BACK AND EXPLAIN THAT TO
THEM. YOU CAN EXAMINE A LITTLE BIT.

MR. SWERLING: 1I'VE GOT NO OBJECTION TO THE SOLICITOR
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EXPLAINING THE CIRCUMSTANCES OF THE ARMED ROBBERY.

THE COURT: THROUGH QUESTIONING OF THIS WITNESS.

MR. SWERLING: THAT'S RIGHT.

THE COURT: ANYTHING ELSE? BRING THE JURY IN.

(THE JURY RETURNS TO THE JURY BOX AT 11:34 A.M.)

THE COURT: MR. FOREMAN, LADIES AND GENTLEMEN, THERE ARE
A COUPLE OF THINGS I NEED TO EXPLAIN TO YOU, ONE OF WHICH IS
YOU SHOULD APPRISE YOUR FAMILIES THIS EVENING WHEN WE STOP
THAT WE WILL MORE THAN LIKELY BE WORKING SATURDAY UNLESS WE
IN MY DISCUSSION WITH YOU DETERMINE OTHERWISE AND POTENTIALLY
IT LOOKS LIKE WE ARE GOING TO BE HERE NEXT WEEK AS WELL. MY
TENTATIVE PLANS ARE FOR US TO WORK SATURDAY AND THEN STOP
WHATEVER TIME WE DEEM APPROPRIATE ON SATURDAY AND START BACK
MONDAY MORNING. WE WILL NOT BE HERE ON SUNDAY. THE NEXT

THING IS TO TELL YOU WHAT HAPPENED. I FEEL LIKE YOU DESERVE

. AN EXPLANATION THIS MORNING. THIS WITNESS AS YOU SHOULD KNOW

FROM YESTERDAY IS IN CUSTODY SERVING A SENTENCE. AND HE IS
IN A FACILITY NOT HERE IN RICHLAND COUNTY. THIS MORNING THE
OFFICERS WHO WERE SENT TO PICK HIM UP AT THAT FACILITY, HE
HAS TO BE TRANSPORTED BACK, WERE TWO DIFFERENT OFFICERS THAN
HAD BEEN DOING IT. THEY WENT TO A DIFFERENT FACILITY,
DIFFERENT COUNTY. WE DID NOT FIND THAT OUT UNTIL 9:30 THIS
MORNING AND THEN THEY HAD TO GO TO THAT FACILITY TO GET HIM.
NOW, IN BETWEEN--HE'S BEEN HERE ABOUT THIRTY MINUTES BUT I

TRIED TO DO SOME OTHER BUSINESS AND WORK THAT WE COULD DO SO
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WE WOULDN'T BE WASTING ALL THE TIME. SO, THAT'S WHAT
HAPPENED AND ASSURE YOU IT WAS NOTHING WE COULD DO. IT JUST
HAPPENED. IT DOESN'T HAPPEN OFTEN THANK GOODNESS. IF 1T
HAPPENS AGAIN I'M GOING TO PUT SOMEBODY IN JAIL. I'M TRIED
OF ALL THIS TO BE HONEST WITH YOU, AND I KNOW YOU ARE, TOO,
AND I'M SORRY. BUT THAT'S THE EXPLANATION. AT THIS TIME,
WE ARE READY TO PROCEED. MR. SWERLING, YOU MAY BEGIN YOUR
EXAMINATION. CONTINUED CROSS EXAMINATION.

CLARENCE GABBY WELLS, AFTER BEING PREVIOUSLY SWORN BY
THE CLERK, TESTIFIES AS FOLLOWS:

CROSS EXAMINATION CONTINUED BY
MR. SWERLING:
MR. WELLS, I THINK YESTERDAY WHEN WE BROKE FOR THE AFTERNOON
WE WERE TALKING ABOUT YOUR PRIOR RECORD.
YES, SIR.
AND ONE I'D LIKE TO ASK YOU IF YOU WERE CONVICTED OF
RESIS*ING ARREST IN 19857
YES,‘SIR.
AND I WOULD ALSO LIKE TO ASK YOU THIS. WERE YOU CONVICTED
OF SELLING HEROIN IN 19767
YES, SIR. |
NOW, MR. WELLS, WE DISCUSSED THIS IN&IDENT WITH RUBIN EUBANKS
YESTERDAY AND I DON'T WANT TO GO BACK OVER THAT, BUT ISN'T
IT A FACT THAT YOU AND MR. TILLMAN ALSO HAD A FIST FIGHT AT

SOME TIME DURING DECEMBER OF 19887
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THAT'S TRUE.

S0, IT WOULD BE A FAIR STATEMENT, WOULD IT NOT, TO THE JURY
THAT THE TWO OF YOU WERE NOT THE BEST OF FRIENDS?

I COULDN'T ANSWER THAT.

WE'VE ALREADY DISCUSSED THE SITUATION ABOUT WHETHER OR NOT

- YOU WERE BARRED FROM THE CLUB AND I DON'T WANT TO GO BACK

. THROUGH THAT. I APOLOGIZE IF I'M BEING REPETITIOUS WHERE WE

LEFT OFF YESTERDAY. LET ME ASK YOU THIS. YOU WERE ARRESTED
ON WHAT DAY FOR THIS ARMED ROBBERY, THIS ROBBERY? |
DECEMBER 24TH, 1988. -
DECEMBER 24TH. OKAY. AND YOU WERE IN THE RICHLAND COUNTY
DETENTION CENTER?

YES, SIR.

ALL RIGHT. AT THAT TIME; OF COURSE, YOU KNEW WHAT YOU WERE
LOOKING AT?

YES, sxk.

WITH RESPECT TO THAT CHARGE?

" YES, SIR.

AND SOMETIME BEFORE YOU SAT DOWN AND TALKED WITH THE POLICE
IN CONNECTIbN WITH WHAT YOU TESTIFIED TO YESTERDAY YOU WERE
INCARCERATED WITH HAYES MALLOY, IS THAT CORRECT?

THAT'S CORRECT.

HAYES‘MALLOY WAS PUT 'IN THE SAME CELL AS YOU AS I UNDERSTAND

YOUR TESTIMONY?

'YES, SIR.
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AND THAT WAS--THAT OCCURRED PRIOR TO THE TIME. THAT YOU
ACTUALLY SAT DOWN WITH MR. AUSTIN AND DISCUSSED WHAT YOU
TESTIFIED TO YESTERDAY, IS THAT CORRECT?

NOW, SAY THAT AGAIN.

YOUR BEING INCARCERATED WITH MR. MALLOY AND THE INCIDENT YbU
TESTIFIED TO YESTERDA¥ WITH MR. MALLOY AND MR. TILLMAN, THAT

OCCURRED BEFORE YOU ACTUALLY WENT AND SPOKE WITH THE POLICE,

.DID IT NOT?

"I'M NOT SURE.

WELL, DO(YOQ REMEMBER WHAT DAY THAT 200 AND MR.--DO You
REMEMBER WHAT DAY MR. ﬁALLOY>WAS'BOOKED