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| STATEMENT OF THE CASE

Appellai.nt Ganaris Hamilton initially brought this lawsuit agains? Respondent Henry
Scott, Sr. alleg:ing violations of SC Residential Landlord Tenant Act claiming ouster and
deposit.

On Ma{y 27, 2015, a non-jury trial was held before Honorable James Turner,
Charleston County Small Claims Court Judge. Judge Turner ruled by Order dated June 1,
2015, that ther‘e was no ouster and Appellant was not entitled to a return of his security
deposit.

On Auéust 14, 2015, Appellant appealed the Order of Judge Turner to the Circuit

Court. The appFal was denied by Order of Honorable J.C. Nicholson dated August 18,2015.

Thereafter, Appellant filed Notice of Appeal on Respondent.

|
l ARGUMENTS

L THE S:MALL CLAIMS COURT JUDGE HEARD THE TESTIMONY OF THE
CASE, AND AS THE TRIER OF FACT, PROPERLY RULED DEFENDANT
FAILED TO SATISFY HIS CASE. m g,

|
This case was an action at law claiming violation of the SC Residential Landlord
|

Tenant Act on ’#he basis of wrongful ouster and wrongful withholding of Appellant’s security
deposit. |
In an action at law, on appeal of a case tried without a jury, the findings of the judge

will not be disturbed upon appeal unless found to be without evidence which reasonably

supports the judges findings. The Appellate Court must then determine whether there is any



[

evidence which reasonably supports the factual findings of the judge. The Appellate Court is

|
not at liberty to decide the case on the basis of its view as to preponderance_Townes

Associates, Ltc;l. v. City of Greenville, 266 S.C. 81, 221 S.E.2d 773 (SC 1976).
1

FurtherL the credibility of testimony is a matter for the finder of fact to judge. The
!

Court gives br(i)ad discretion to the judge who has observed the witnesses and is in a better

position to judg:e their demeanor and veracity SC DSS v. Forrester, 282 S.C. 512,320 S.E.2d

|
39 (SC App 1984); Lewis v. Lewis, 392 S.C. 381, 709 S.E.2d 650 (SC App 2011).
|

In the (;:ase at bar, the lower court found that Appellant was not ousted but was
I

requested to leave for being in default of the lease, namely, possession of an unauthorized pet

| -

L .
on the premises (SR pg. 3, para 19 and pg. 7, para 4). No formal court action was taken by

Respondent an:'d based on the notice of default, Appellant voluntarily vacated the premises

I B

without seeking to protect his leasehold interest. It should be noted that the lease was set to
|
|

expire within tilirty days (SR pg. 1, first para).
|
|

Witnesses testified that Appellant had removed several truckloads of his possessions
|

and Appellant r?llppeared to have completely vacated the property. The witnesses also testified

|
that Appellant was on the property and appeared to have taken everything he wanted. What

|
the witness obs;erved left was trash and she did not see any items that Appellant claimed was

missing (SR pg. 7, paras 5 and 6).

The pali'ty asserting claims has the burden of proof. In this case, the burden was not

|
met in Appellant failed to prove that Respondent forced him to leave the premises through

“ouster” and failed to prove the Respondent wrongfully withheld or dispossessed him of any
i

property. Addi':[ionally, Respondent proved damagés as aresult of the unauthorized pet on the
|

|
|
|
|
i
!
|
i
I
|
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|



premises entitling Respondent to withhold Appellants security deposit.

I DID TI-|IE TRIAL JUDGE ERR IN NOT HOLDING A JURY TRIAL?

AppellaTnt filed his initial action in Charleston County Small Claims Court pro se. at

i
no time did he ITequest ajury trial. Respondent had initially appeared pro se and requested a

jury trial but thaiit was waived/withdrawn after he obtained counsel. Appellant went forward

with his case or:l the day of trial, having never requested a jury trial and freely presenting his
|

case. ’

: i -
Itis Weljl settled that issues not raised in the lower court cannot be raised for the first
|
time at the appellate level. Ty -
i

. DID TIrllE TRIAL JUDGE ERR INNOT ALLOWING APPELLANT ALAWYER?
1
Appellant contends he was not given the opportunity to have a lawyer as his lawyer

|

withdrew as co:unsel on the day of trial. While not in the record, Appellant was given the

|
opportunity to :obtain new counsel. Despite that opportunity, Appellant moved forward at

trial and presen:ted his case never making a motion to continue trial to obtain services of new -
|
counsel. |
|

Again, ;issues not raised in the lower court cannot be raised for the first time on

appeal. Further, Appellant’s argument that he is entitled to an attorney in a civil matter on
|

!
Constitutional grounds fails as that right is only afforded defendant in a criminal proceeding.
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CONCLUSION
!
In an action at law, tried by a judge alone, the findings of the trial judge will not be

disturbed on appeal unless found to be without evidence which reasonably supports the judge’s

findings. Townes Associates, Ltd. v. City of Greenville, 266 S.C. 81, 221 S.E.2d 773 (1976).

Should the Court of Appeals determine this to be an equitable action, the Small Claims Judge
properly denied Appeilant’s claims as Appellant fails to prove a violation of the SC Residential
’Landlord Tenant act on the basis of ouster and improper withholding of security deposit and
damages. For the aforementioned reasons stated, the Court should affirm the judgment of the

lower courts and allow for such further relief deemed appropriate.

Respectfully submitted,
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