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D R L] SC Court oprpeals
o ThJS Court held a hearmg concernmg competmg motlons for Summary Judgment ﬁled
.by the Plamtlff Merrtage and the Defendant South Carolma Department of the Military

(Department) The hearmg took place on December 8 2017 Mr Yarbrough represented |

Mentage Mr Maroney represented the Department After consrdermg the arguments of both

pames the Court grants the Department s MOthIl for Summary Judgment L
- STANDARD OF REVIEW ‘_"-"ﬂ;' e

| “Summary _]udgment is approprlate when 1t is clear there is no genume issue of materlal

fact and the movmg party 1s ent1tled to a ]udgment as-a matter of law ”. State Farm F1re & .

Casualty Co V. Breazell 324 S C 228 230 478 S E 2d 831 832 (1996) (crtmg Cafe Assocrates

Ltd v Gerngross, 305 S C 6 406 S. E 2d 162 (1991)) Both partres agree that the facts in thrs

case are not in dlspute and each ﬁled separate Mot1ons for Summary Judgment requestmg the

court rule‘ on  the legal i rssue_s in this case
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BACKGROUND

ThlS case 1s about the extent of government entlty llab111ty to a subcontractor The -

- Department contracted w1th Freeland Constructlon Company, : Inc (Freeland) to perform

o constructlon work on one of the Department s propertres the Saluda Armory Freeland engaged

e : 'Merltage Asset Management Inc d/b/a Century Glass Company (Mentage) asa subcontractor to- L

» perform certaln work The work has been completed The Department pa1d Freeland for the work -

i "performed Almost two months after paymg F reeland in. full Mentage mformed the Department

Lo A,"that Freeland had not pa1d Mentage The relevant t1mel1ne is as follows :, -

) 19 September 2014 The Department and F reeland agree on a contract .

"21 January 2016 Mentage submltted a subcontractor proposal to Freeland forg L
: lsubcontractor work on the Saluda Armory S , T

27 January 2016 Freeland accepted Mentage s proposal for the work on the
: ;,_Saluda Armory ' o o

- 1 June 2016 Freeland completed the work on the Armory

5 .3 J uneé 2016 Fmal 1nv01ce from Freeland was submrtted to the Department

7 June 2016 The ﬁnal invoice" for $93 973 69 ‘was. posted for payment tofl":i"‘_ R

o Freeland completlng the contract between the Department and Freeland
o -il7 June 2016 The ﬁnal payment was depos1ted

. 8 August 2016 The ﬁrst t1me the Department leamed of Freeland’s fallure to pay
B '.:Mentage ' - o o v i : o IR

> }-'_In 1ts Motron for Summary Judgment Mer1tage argued 1t is entltled to Judgment on 1ts |
B thlrd party beneﬁcrary breach of contract cla1m based on the fact the Department d1d not ensure -
. "that Freeland obtamed a labor and matenal bond pursuant to Sectron 29 6 250 h.

d,Subcontractors and Supphers Payment Protect1on Act (SPPA) The Department in-its Mot1on

e : ~argued that 1t is entltled to- Surnmary Judgment because Mentage d1d not glve the Department '




" L._nOthC of Freeland s nonpayment before the Department pard Freeland in full
THIRD PARTY BENEFICIARY CONTRACT UNDER SPPA

[A] govemmental entrty may be hable toa subcontractor only for breach of contract for

= "..'_,farlmg to comply w1th the SPPA bondlng requlrements ? Sh1rlev s lron Works Inc v. Cltv of

Ry Unlon 403 s. c 560 564 743 S. E 2d 778 780 (2013) Although Merltage may pursue a thlrd-,'_i' s

R party beneﬁc1ary breach of contract cla1m agalnst the Department the law is clear “[T]he '

ERTU govemment entlty 'S llablhty is lrmrted to the remammg unpald balance on the contract with the

- general contractor when the subcontractor not1f1es the govemment of the general contractor S

e '-”nonpayment ” Sloan Const Co v Southco Grassmg Inc 377 S C 108 121 659 S E 2d 158

- -165—66 (2008) The only exceptlon to thls hm1tat1on on lrab111ty is the addmonal recovery of e
‘attorneys fees under any applrcable statue Id 1d., 377 S. C 108 121 659 S. E 2d 158 166
Mentage 1nformed the Department of Freeland’s fallure to. pay on August 8,2016. At that

- tlme the Department d1d not owe any money to Freeland 1t had pa1d Freeland in full on June 17,

--',:.,2016 Under Sloan because no outstandmg balance exrsted between the Department and;_"{_v

"Freeland at the t1me of notrce the Department does not owe Merrtage Mentage s thlrd party -
s ‘beneﬁCIary breach of contract cla1m falls consequently, asa matter of law
Merltage gave three arguments opposmg thlS conclusron The ﬁrst argument 1nvolves two

o cases one from Texas and one: from Flonda Merrtage asserted that these cases 1nvolved statutes

’ .' srmllar to the SPPA and courts ruled in those cases, that the- govemment entrty was liable to the i o

K subcontractor Merltage asked thlS court to rule 31m1larly These cases are respectrvely construmg‘ o

;:.‘a Texas and a Florlda statute they were not construlng the South Carolma statute at issue in thlS

. _"::: case Our State Supreme Court has construed the SPPA and: expressly 11m1ted the habrlrty of_ '

government entltles as descrlbed above What Mentage is askmg, in. effect is for thlS court to.




‘4'overrule the unequlvocal de01sron of the South Carollna Supreme Court That however is not

‘ w1th1n the authorlty of thls court to do See State V. Phrlhps 416 S C 184 194, 785 S.E.2d 448

h 453 (2016) (“[I]t is mcumbent upon the court of appeals to apply thJS Court s precedent M) (cmng
-_f-SC Const art V §9)1 | o
o o Merltage s second argument is Just as unavallrng The Court 1n' Sloan compared the SPPA |

;to Sectlon 29 5. 20 trtled “L1en of Laborer mechamc subcontractor or materralman » The Court

| '__'.j-then concluded as follows' “Grven the S1mrlar purposes behmd the SPPA bond requrrements for

pubhc prOJects and the subcontractors mechamcs l1en on pnvate work we hold that ina tort or .

- remarmng unpard balance on the contract wrth the general contractor when the subcontractor :
| notrﬁes the government of the general contractor S nonpayment ” Sloan 377 S. C 108 121, 659
S e S E 2d 158 165—66 (2008) Mentage po1nts to another mechamcs 11en statute Sectlon 29-5- 10

o 'and asked thls court to compare the SPPA to that statutory sectlon rather than Sectlon 29-5-20.

basrs i law for at least two reasons Frrst the Supreme Court has already compared the SPPAto"

: Sectron 29- 5 20 and hmrted government entrty llablhty in accordance w1th that comparrson this

i ‘court may not . ffectl v ely Ovemﬂe the Supreme Court s determmatron by analyzmg the rssue of

Bank ofState (1841) 16SC Eq 431 Murravv Earle (1880) 13 SC 87 Grayv Walke (1881) =

E ,‘16 SC 143 Geddes V. Bowden (1883) 19 S C 1 and Lowndes Hill Realtv Co V. Greenvrlle :

/Concrete Co 229 S. C 619 629 33 93 S E2d 855 860 62 (1956)

./_

B ,." What is true for the Court of Appeals is certamly also true for Crrcult Courts o T
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h 'contract actron ansmg under the SPPA the govemment ent1ty s, habrhty is hmrted to the el

Domg so accordmg to Mentage may enable it to recover under the SPPA Thls argument has no . R

government liabillty in a drfferent manner Second Sectlon 29 5 10 does not grve a llen to‘ , e

o ';subcontractors Wthh makes any comparrson between it and the SPPA mapposrte See Kelly v



In Lowndes H111 the Court revrewed the hlstory ‘of South Carollna mechanlcs hen

‘ statutes Whrle domg 50, 1t con51dered the case of Gray V. Walker 1881 16 S.C."143. The Court

in Grav v Walker accordmg to the Court in. Lowndes Hlll made clear that Sectlon 45- 251 (the

o a prev1ous codlﬁcanon of Sect1on 29 5 lO) d1d not apply to laborers who performed work pursuant1 :

| : to a contract w1th the pnme contractor Lowndes Hlll Realty Co V. Greenvrlle Concrete Co 229

B fsc 619 632, 93S.E2d 855 861 (1956)

Fmally, Mentage argues that it was "not due payment from Freeland Lll’ltll after the :

Department had pard Freedland 1n full and thus Merltage had no’ opportumty to notrfy the :

S "'Department of Freeland’s nonpayment But that does not obv1ate the govermng law “[T]he - E

e government entrty s 11ab111ty is. llmlted to the remammg unpald balance on the contract with the s

. _general contractor when the subcontractor notrﬁes the government of the general contractor S

' nonpayment » Id In thlS case, when Mer1tage gave nottce the Department had already pald

" Freeland m full Because the extent of govemment entlty l1ab111ty 1s reached once thei

govemment entrty pays the general contractor in full Mentage has no v1able clalm agamst the

_Department Mentage would 11ke to drstmgulsh the facts in thrs case from those in Sloan and o L

Sh1rlev s Iron Works Its efforts are m1sgu1ded because those cases. erected a 11m1t on’

h govemment entlty l1ab111ty, regardless of the facts in any pamcular case Mentage wants thlS

= court to extend llablllty beyond the current hmlt and in domg S0, overturn the Supreme Court S

: 'rulmg in Sloan and Shlrlev s Iron Works As stated above thts court does not have the authorlty' _> E

to d'o that,'and will not._ '
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’ CONCLUSION‘
In conclusxon Mentage s only legal recourse. is agamst Freeland. THEREF ORE the

, Department s motxon for summary Judgment is GRAN TED

o "G Thomas' Cooper
_ Presiding Judge
- Fifth Clrcult

o January 2 2018 o : s
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