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(The following proceedings were held on
December 16, 2013.)

THE COURT: All right. My understanding -- and
y'all correct me -- is that there are some mattgrs
or whatever that need to be placed on the record
because of the status of this case and there's a
prior appeal.

Ms. Ballard --

MS. BALLARD: . Yes, Your Honor.

THE COURT: -- do you have some things you
wanted to bring up on that?

MS. BALLARD: That's correct.

THE COURT: And I also understand that there's
some motions in limine in this case; is that
correct?

MR. HENDERSON: Just very quickly, Your Honor,
yes, sir.

THE COURT: Okay. Ms. Ballard, I'm going to go
ahead and hear from you first.

MS. BALLARD: Mr. Worley is not here yet. I'm
not sure --

THE COURT: Thank you. I'm éorry.

MS. BALLARD: We've been wondering. We don't
know whether --

THE COURT: I assume ‘that y'all have checked to



[

make sure he was properly attired?

2 MS. BALLARD: He was first up today, soc he
3 should have been here first thing this morning.
4 (A brief conversation was held off the
5 record.) ’

[)

MS. BALLARD: Your Honor, I'll hand you up this

; 7 petition. This is --
% . 8 MR. MYERS: On the defendant's pre-trial
[
é: 9 motions in limine.
: 10 THE COURT: Okay. This will just be the -f;
- 11 petition that was filed by Ms. Ballard on behalf
gJ 12 the defendar
g
13 take this case certiorari.
14 MS. BALLARD:
15 Myers.
16 THE COURT:
17 MR. MYERS:
18 THE COURT: Yes, sir.
1% MR. MYERS: No, sir.
20 (Pause.)
21
22
23 to make sure just for t@f
24
25
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(There was no response.)
THE COURT: Okay. Ms. Ballard, that being
done, I'll be glad to hear from you.

Thank you very much, Your Honor.

I am not Mr. Worley's trial counsel. I'm
handling some appellate issues. And the reason I
wanted to address the Court is to tell you where we
are with the appeal because 1it's had somewhat of an
unusual path to get where we are today.

Mr. Worley was arrested originally in November
of 2009 and bond was denied. He's been in jail all
of this time. The Supreme Court of South Carolina
decided the Duncan case in May 2011. The Duncan
case was the case that said that a pretrial
determination under the Castle Doctrine, since it
involved immunity, had to be appealed immediately.
So Judge Keesley had the Castle Doctrine hearing in
this case in that same month that began on May 3lst
of 2011. And Judge Keesley issued an order -- there
were two orders, but the final one was on July b6th,
2011, in which he denied Mr. Worley the right to
immunity under thé Castle Doctrine Statute.

So based on the Duncan case, Your Hon&r, we
took an appeal at that time. When we appealed the

3

case, we learned that the transcript of the
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interestingly enough, was
fWorley's own testimony. Everybody else's is

with the exception of, I think,

cross-examination of one of the other witnesse®, but
Mr. Worley's testimony was missing.

=

There were petitions to the Court of Appeals,
and the matter was remanded to Judge Keesley to
reconstruct the record. We had a hearing in front
of Judge Keesley in June of this year. It was a
full-day hearing for judge -- the purpose of which
was to reconstruct Mr. Worley's testimony from the

3

Castle Doctrine hearing

=h

or purposes of the eventual

appeal. Well, for purposes of the appeal that was

then pending.
Two months after we had the hearing, while
Judge Keesley was still reconstructing the record,j
and he had obtained the Solicitor's notes from
trial, he obtained the affidavit from the tr%i
counsel as to what the testimony was and t?e
notes, he obtained all of that
reconstruct the record, and then
the South Carolina Supreme Court
decision, which said, Well, what

Duncan was that if it's a defendan
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he can appeal after final judgment.
So on that same day, the Court of Appeals,

Judge Few, issued an order dismissing Mr. Worley's

appeal. There was language in that order -- and
that order is dated August 21st, 2013 -- it
indicated -- and it should be in the Court's file.
It indicated that the reconstruction of the missing

portion of the Castle Doctrine hearing was no longer

necessary. BAnd it proceeded to go on to say that

ct
jon 3

he parties should proffer to the court, mesaning at

ial, pro

=t

fer to the

t
at
(@]

ourt any testimony relevant

pn

t

O the immunity motion that is not presented to the
jury.

We took issue with that, Your Honor, because it
purported to instruct Your Honor what to do at this
trial, and we petitioned the Court of Appesals and

sked for reconsideration of that issue. Our motion

93]

=t

or reconsideration was denied. And we have filed a
petition with the Supreme Court seeking certiorari
to address the issue of what we believe was a
statement by the Court of Appeals that went beyond
the issues that were before it.

But the gist of where we are is that we are
about to proceed in the triai. We have to preserve

testimony regarding the Castle Doctrine hearing that

11
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was held in May 2011, and we don't have a

reconstruction of Mr. Worley's testimony. So Mr.

[}

oThn

Garrett and Mr. Henderson are going to deal with
<

that at trial.
But the point I wanted to make to Your Honor is

we filed the petition for writ of certiorari and a
petition for writ of prohibition with the Supreme
Court. The State's response to that is due today,
but there is nothing that prevents the trial from
proceeding. I think the trial judge just has to be
aware of the Court of Appeals' order, which I think

directs how the preservation of the record is

supposed to occur with reference to the immunity
issues under the Castle Doctrine.

THE COURT: Well, educate me again exactly what
the Court of Appeals has ord -- I do not have that

opinion in front of me and I would like to get a

copy of it, but --
MS. BALLARD: It should be in the clerk's file,
but I'll read it to vyou, Your Honor, and I'll get

you & copy of it. What it said is, This court

[

notes -- this is Judge Few's order -- This court
notes that this appeal has been remanded for the

reconstruction of the missing portions of the

immunity hearing transcript.

12
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I'm on the second paragraph, Your Honor.

That reconstruction will no longer be
necessary, so the remand order is rescinded. At
trial, the parties should proffer to the court any
testimony relevant to the immunity motion that is .
not presented to the jury.

THE COURT: So it's just a matter of making a
record and preserving that issue for appeal is what
I'm --

MS. BALLARD: That is the issue for purposes of
should there be an eventual appeal following these
proceedings, Your Honor. 1It's a question of we were
not -- we didn't finish the reconstruction process.
We were right in the middle of it when the decision
came out in Isaac, and so the Court of Appeals sua
sponte dismissed it. And Judge Keesley had begun
the draft of the order to-reconstruct the testimony
but had not completed it. We took issue with the
fact that reconstruction was no longer necessary,
because we knew we had a trial coming, and
eventually, an appeal, should that become neéessary.

But I wanted you to be aware that that order
was out there, and we have petitioned for cert, but
under the appellate court rules, that doesn't

prohibit you from proceeding to trial. And that's

13
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what I wanted to bring to Your Honor's attention.

THE COURT: All right. Let me ask you this --

MS. BALLARD: Yes, sir.

THE COURT: -- and thank you for doing that,
but from a practical matter, from -- so the parties
can preserve what issues need to be preserved at
this juncture --

MS. BALLARD: Yes, sir.

THE COURT: -- are the parties -- maybe vyou're

not the right person for me to ask this guestion to
-- 1s the appellant ready to present, the Stgte
ready to present what portions of the testimony they
think should be made a part of the record as a court
exhibit, not to §go to the jury?

MS. BALLARD: What I think would be
appropriate, Your Hgnor, is to put in this record

all of the information that was introduced before

Judge Keesley. And what he had at that point was

-ty

h
=~

rom the Solicitor's Qffic believe

(]

nformation

J-r-

!

it was Mr. Maye's notes, he had his own notes, his
hand notes, Judge Keesley's notes, and he had the
sworn testimony from Mr. Garrett and Mr. Henderson
as to their contemporaneous notes regarding what

Mr. Worley's testimony had been, and we have a

transcript of the hearing on June 14th, 2013.

14
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