TATE OF SOUTH CAROLINA In the Court of General Sessions

¥ )
COUNTY OF CHARLESTON ) Ninth Judicial Circuit
) |
STATE OF SOUTH CAROLINA, ) _
) ORDER DENYING DEFENDANT'S
Plaintiff, ) MOTION FOR RESENTENCING
v, ) Indictment Numbers: ‘
) 1993-GS-10:0090
CORY SPARKMAN, ) 1993- GS 10-0091°
_ ) 1993-GS-10- 0092
‘Defendant. )
Presiding Judge: .
Counsel for the State: Charles’ Condon Esq
Counsel for' Defendant: Cameron Blazer, Esq. =~ oW
Date of Hearing; November 13,2017 47~ &1
Court Reporter: Amanda Haffenden

This matter came before the Court on November 13, 2017 pursuant to the Defendant's

Motion for Resentencmg pursuant to the South Carolina Supreme Coun s ruling in Alken Vi Byars, ;

410 S.C. 534, 765 S. E 2d 572 (2014) Present at the hearmg was Charles Condon Esqulre on -
behalf of the State of South Carohna The Defendant, Corey Sparkman and hxs attorney, Cameron

-Blazer, Esquire, were. also present Aﬁer reviewing the pleadings, consxdenng the bnefs subnntted

- by the pames and the argiments of counsel at the heanng, Defendant's Monon for Resentencmg

is DENIED.
FACTUAL BACKGROUND
The Defendant Corey Sparkxnan -is.presently.conﬁned'in:the'South Cafoiine Department
of Corrections pursuant to orders of commitment of the- Charleston County Clerk of Court. |
. Defendant was: mdlcted at'the J anuary 1993 term of the Chatleston Grand Jury for two (2) counts
of Murder and one (1) count of Armed Robbery. These indictments arise from events occurring on

R nlyf'9, 1§92.ivherefbyfthe'Defendant (then sixteen years of age) was charged with robbing and then
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.-l:(_.iliing.Ronald Ranenel aﬁd»MiCh;aelv. Gadsden by shooting them 1n th_e head mth a handgun; On
Seﬁtember 27, 1993, the Defendant pled guilty to two counts of Murden and one count of Armed
Robbery. The Defendant was sentenced by the Honorable Gerald C.. Smoak '.to life in prison on
“both charges of Murder-, with eligibility for parole, and twenty (20) _yeafs for the charge of Armed
- Robbery to run consecuti.vely.“ Defendant first be_came eligible tforpéir‘ole on July 14, 2012, and,
according to his counsel, has had three (3) parole hearings since thaft-tt‘iin;étu'ofwh.ieh»for-a'my'riati ,
of'1 reasons were demed by the parole board. | | |

On Apnl 1 2016 the Defendant filed a Motion for Re—Sentencmg pursuant to Aiken v.
Byars. On July 28, 2017, the Conrt"appointed Cameron Blazer, Esquire to serve as counsel for the
Defendant in this matter.: The State of South Carolina filed areéponse inoppo’sition to Defendant's
Motion for Re—Sentencing on October 11, 2017. The Defendent"tﬁen'ﬁled a Reply in support of
his Motion for Re-Sentencing. The Court conducted a hearing on N'overi’ibef 13,2017 to determine
‘whether the Defendant meets the reqmrements artxculated by the South Carolma Supreme Court- ,
and is thereby subject toa re-scntencmg under Alken V.. Byar | |

The Eig_hth Axne:n&ment of lthe'United States Constitution states that "excessive bail shall
" not be required, nor exeessi-ve ﬁne:s imposed, not cruel and unusualrpun_is;lin}ent inflicted." US _
Const. amend. VIIL In 2012, the United States Supreme Courth’eld that thei‘Eignﬂ)”Amendment‘-'s_
prohibition on cruel anct unusual’ punishment forbids a senten'eing _scherne-tnatniandates Iife in

prison withouit the pOss'ibi':lity.‘ofparol’e for juvenile offendefs 'Mille‘r.v Alébarne" 567

479, 132 S..Ct. 2455, 2469 (2012) In reaching this decision, the Court reasoned that. juvenllgs are

constitutionally different from adults for purposes of sentencing because they bave

! The statute-in effect at the time of the murder, S.C. Code Ann. § 16-3-20(A) prowded for paroie ehglblhty'am
twenty (20); years See Staté v. Atkins, 303 S:C. 214; 99 S.E.2d 760 {1990}, e
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_ may be subject toa sentence of hfe imprisonment without the possxbllxty of parole Id ""at 542 76
S: E 2d at 578. Courts are, thus reqmred to provide juvenile offenders in South ;Carolrna w1th

_ jmdlvzd_uallzed hearings where the mitigating hallmark features of youth are,fully e

_ eulpabillt'j}'_ and greater prospects for reform.” 1d. at 471, 132 S. Ct. at 2464. First, "children have

a lack of maturity and. an -u_nderdeveloped sense of responsibility leading to recklessness,
impulsivity, and heedless nsk-takmg "1d. at 471, 132 S. Ctat 2464 cmng Roper v. Simmons, 543
uU.s. 551 569 125 S. Ct. 1183 (2005) ”Clnldren are [also] niore vulnerable .. to negatlve o
mﬂuences and out51de pressures 1ncludmg from their family and peers, they have limited. control'
over their own environment and-lack the abllxty to- extncate themselves from horrific, crime- o

producmg setungs "Id. cmng Roger 543 U.S:at 569, 125 S. Ct. at 1219 And lastly, "a clnld' o

character is not as "well formed” as an n adult s; his traits are less ﬁxed and his actions less likely to .

be evidence of irretrievable depravity.” Id. citing Roper at 543-.U:S; at.570, 125._S, Ct. at 1183.°A" . e

judge or jury must therefore consider mitigating circumstances before imposing the harshest

penalty possible for juveniles. Id. at 489, 132 8. Ct. at 2475,

Subsequent to the Coun s ruhng n Mlller Vi Alabama the South Carolina Supreme Court
addressed the apphcabxhty of Mrller to Juvemles who recelved a life sentence without parole in '

S.euth Carolina. This case, Alken v_. Byars, upheld the principles enunciated in Miller by holding

that "any; juvenile offenders who receives a sentence of life :withdut the possibility of parole,

whether-the sentence is- mandatory or penmss1ble 1s enutled to the constltuuonal protecttons;"- T

afforded by the Eighth, Amendment‘s guarantee against cruel and unusual pumshment w Arken :‘.41 . EE

S.C. at 544 765 S.E. 2d at. 577 The Court further held that Mlller applres retroactlvely to all

Juvemle offenders sentenced to l]fe wuhout parele and prospectlvely to all Juvenile oftenders who.

et

s)

a life sentence without parole is imposed. Id.
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The US. Supreme Court has held that a Mlller v1olat10n may be rem died by

or by extending parole ehgrblhty to previously ineligible juvenile offenders See Montgomeg v

Alabama, 136 S. Ct. 718, 736 (2016) "A state may remedy a Mrller vrolatron by permrttmg

juvenile homicide offenders’ to be consrdered for parole rather than by resentencmg them" thereby
ensurlng that ' Juvemles whose crlmes_ reﬂected.on'ly transrent 1mmatunty-:'— and who have since
‘matured — will not be forced to serve a disproportionate sentence in v1olatron of the Elghth:'
- Amendment " Id. The South Carohna Supreme Court held that the appropmate remedy for Juvemle
offenders sentenced to life wrthout parole is a re-sentencing heanng whereby the offender may
present evidence specific to thexr attributes of youth See Alken 410 S.C. at 544, 765 S. E Zd at . .'
577.
ANALYSIS
‘The Defendant in: the. mstan} case was sentenced to confinement for a period of life with

~ parole ‘.-._e_bgrblhty in 1_99_3.. Defendant currently seeks re-sentencing of his life sentence in

‘accordance with Aiken v. Byars. In support thereof, Defendant as:.'sert,s ihat he falls within the ciess

of juvemle offenders referenced by the Court in_Aiken because he was 51xteen (16) years old at -

the time of his crrme and. sentenced to-a term. of life 1mpnsonment Defendant argues that hxs' L

sentence:is, therefore, unconstrtntronal_~under, Mxller}v. ’Alabama and Al en v;i_Byars.

The State dieputes that Defendant is entitled to re-seritéricing under Miller and Aiken on

’the basrs that the f)efendant is: eategomcally different from the defendants in these cases srnqe he |

st

is ehgrble for parole and has been since July 14, 2012. It is the’ State's contentxon that the hoidmgs

("3 L

of Miller and Aiken solely apply to those juveniles sentenced to’ hfe wrthout the possrblﬁiy of .

Supreme Court held that a Millerviclation may. be remedred by reesentencmg the Juvemle of@nder
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or by extending parole eligibility to: the offender. See Montgomegy, 136 S Ct. at 736 ("lemgfi}.v,'

Mtller retroactive effect does not reqmre states to re-lmgate sentences let alone convxctxons in -

every case where a juvenile offender recelved mandatory hfe thhout parole A-State may- remedy o

.a Mdler vxolatmn

by resentencmg thern ") Because Montgomeg( provxdes that states may, in their dzscretlon

| remedy Miller violations by extendmg parole eligibility to Juvemte offenders, the State argues that - .

- Miller and Aiken do not apply to juveniles who received Itfe‘seﬁtencesfv&i‘th; eligibitity ffof”perote e
as Defendant did hete. - | » |

B t)efendant concedes that :his'fsenten_ee: :’differs from t'hos”e:' o:tf.thefdefendants in Miller and
Aiken, but argues that any dxstmctxonbetween nis sentence (hfew1th 'biéirolegr"eligitjilityj andftho!se :'

at issue in Miller and Aiken (life without the possibility of narole) is technical in nature. Indeed,

Defendant asserts that there i is no "material dlfference" between hlS sentence and a life sentence N
without parole because hls ehglblhty for parole does not adequately protect the consntutlonal :

protectlons provided by Miller and Aiken. Defendant contends that all Juvemle offenders are )

entitled to a meaningful review of the i 1mpact of age and matunty on thelr cnmes and their: potent1a1

- for rehabilitation: pursuant to Mxller and Alken but. mamtams that he d1d not receive this type of

'meamngful rev1ew at his: parole hearmgs Accordmgly, Defendant seeks & spec1ahzed hearmg-
before this Court in- order to evaluate his sentence in hght of Mxller and Aiken. In essence ‘the-

Defendant is asking thls Courc to grant him an Aiken Aiken hearing for the specnﬁc purpose of granting *

oy
£

him parole thereby usurpmg the role of the parole board and thelr decxston-makmg authontyawhlchw

is delegated to them by statute This Court finds this request exceeds 1ts authorlty as’ ‘ elf\gs the;
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The Court has fully and carefully considered the documents and- eihibits?sul"')‘mitted to the P

conslderatlon, the Court hereb_y demes Defendant's request for re-sentencing under Aiken v. Byars.
The Court finds that the Defendant "does not fit within the 'arnbit of quenile‘offende,rs eligible for

re-sentencing under Miller and Alken The Defendant here- was sentenced to life with parole as a‘

Juvemle whereas the defendants before the Court in both Mrller and Alken were sentenced to hfe

“ without parole as Juvemles
yeéar old offenders [.. ] were: convrcted of murder and sentenced to hfe 1mpnsonrnent without. the
possibility of parole "Y; Alken 410 S C. at 536 765 S.E. 2d at 573 ("The [defendants] were all "

;?"convacted for homrcldes commrttedwhrle they were Juvemles'. All were s'entenced to life without .

parole according to existing sentencing procedures."). Aiken provides that its holding and thatof
Miller apply retroactively "to those similarly situated” to the defendnnts in those cases. 410 S.C.
at 537,765 S.E.2d at 573. That is to say; only those defendants sentenced to life 'Witheut-paro'le‘ ds

: Juvemles are ehgxble for re«sentencmg under Miller and Aike Because the Defendant here is

'. gparole-ehglble the Court finds: that the Defendant is not "sxmllarly situated" to those in Mlller and
:Alken and is, thus, not a proper candrdate for re-sentencmg in accordance thh the guldehnes set

forth by . these cases. In so ruhng, the Court notes this mterprctanon of Arken is supported by. -~

Montgomery v. Alabama Wherem the U. S Supreme Court held that gwmg Mrller retroactrve effect a

does not requn'e courts t6- re-hngate sentences in every c

there the defendant recelved hfe?:

without: parole See' Montgomegy' 136 S: Ct. at 736. A cour ,.may mstead elect to extend parole' :

“‘w‘—
f’ %3

eligibility to juvenile offenders rather than. ré-sentence them See 1d

,ﬂl‘er 567 US. at 465, 328.¢ at«2460 ("The two fourteen-




*"oa.se's. Moreover, because Defendant is presently parole-eligible, he already enjoys one of the

potential remedies afforded to juvenile offenders by the U.S. Supreme Court. See Montgomery,

136 S. Ct. at 736 ("A State may remedy a Miller violation by permitting Jjuvenile homicide

offenders to be considered for parole, rather than by re-sentencmg them: ") Once a defendant is- -

parole eligible, it then becomes the duty of the South (,arolma Board of Parojes and Pardons not ’

this Court, to consider the cases fo: 'ardon parole and any orm‘of clemency provrded by ) |

law, _S_e_e_S‘.C; Cod,e% Ann § 24 21 13(}3) In perfonmng thrs duty, thw parole board consrders a

number of criteria, mcludmg the crrcumstances surroundmg the offense -and -the potential- for

L. I
- _rehabilitation. l

‘Defendant asks this Cou,rtfto evaluate the criteria relied upon b.'y“t’h‘e "'parole boerd inmaking
its determination of the.Defendant’s Iparo'le.eligibility for consﬁtuﬁonal muster. The parole board o
is required to estabhsh wntten specrﬁc criteria for the grantmg of parole, and this criteria mustdn
mcorporate all the reqmrements of S C. Code § 24-21-640.° Sectron 24- 21 640 reqmres the board
‘L to carefully consider whether the pnsoner has shown a dlsposmon to reform whether the prisoner
BH Irkely to obey the Jaw. and.lend_.ﬂa.eorrect life in the future, whether the prisoner's conduct has

merited a lessening of the rigors of imprisonment, whether society's-inierCSt will be impaired by

parole, and whether suitableemploﬁnent has been secured for the inmbdfe; he parole boardmust -

also consider the record'.»of' the pﬁsoner before, during and,aﬁernmpnsonmentSCCode §*2Z4L.~. -

21-640. o S e

137

o

!Ei‘ J3

>3 Altematwely, even if the Court-were to accept the Defendant’s argument and grant a re-sentencmg hearing there'is £°¢'s
no guarantee that any potential change of sentence would make any appreciable difference in: hxs par qrglb’}hty, ;
. consideration for parole or guarantee the grant of parole. In effect he would maintain his current. postiiré regat@ing
his consrderanon for parole. ! i
3 The criteria considered by the parole board in making its parole decisions is set forth in the South Carolmaﬁbard
of Paroles and Pardons Policy and Procedure Manual. See
https: IIwww, dppps sc. gov/contem/download/l20663/2749351/ﬁ]e/ParoleeBoard+Manual+June+7+20 17:pdf:
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Defendant' contends that the criteria listed above fails to consider the factors of .
'youthfulness and 1mrnatur1ty set forth by Miller Mrller and that as a result, Defendant has been derned
"meaningful review" of his sentence as afforded to him by Miller Mrller ThIS contentton is solely based

upon the fact that Defendant has had three (3) parole hearmgs smce he ﬁrst became parole ehgtble ‘

in 2012, and has been demed parole all three (3) times. In askmg th1s Court to evaluate the cnterla

utrlrze,d-:by the parole‘:b‘oard m:m ’_: ng.these decrsl'ons the Defendant is, i effect, asking this Court

to review the decxslons made‘by’the board as well as the decxsxon—makmg process itself. The
' Defendant isin effect asking thls Court to usurp the board’s statutory decxston-makmg authonty
and substttute it with its own: Such a request is improper as thrs Court is wrthout the Jurtsdrctton |

tositin Judgment of the. demsxons of the parole board.."The paroie board has the: sole authortty to

determine parole ehgtbthty separate and apart from a court $ authonty to. sentence a defendant "

Cooper .y‘.S;Cr_..Den’-ttof Probw Raro_l_e;‘:nndfPa'rdon- Serv., 377 S;C. 489, 496;'.‘661"':S;E.Zd’ 106, 110 -~
(2008).
An inmate who wrshes to appeal a decrston of the parole board must seck 1 revxew from the

Admmlstratlve Law Court rather than the Circuit Court.* See Cooger 377 S C.at 497 661 S.E. 2d

- at 110 ("The ALJD has subject matter Junsdtctton to hear appeals from the ﬁnal decision of [the

Department] in a non- collateral or admmrstratwe matter."); Al Shabazz V. State 338 S C. 354

376, 527 S.E.2d 742 754. (._ : nmate may seek review of the Department s ﬁnal -decision of an

fw.‘\

_ ~ALJ ina non-eollateral or. admrmstratwe matter under the APA A However "parole 1s a prwrlege

¥ “The name was changed from the Administrative Law J udge Division to the Administrative Law Court:by AC No
202, effective April 26, 2004." James v, S. C..Dep't of Prob., Pardon and Parole Serv., 376 S.C. 392, 6565 E28399

3

n, 3 (Ct. App. 2008) (citing Civil Action No::2001-CP-32-071T Carolina Water Serv oInc. v, Lexmgto County Jo
Mun. Water & Sewer Commn; 367 S.C. 141 625 S.E.2d 227 (Ct. App:.2006)). -
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- 8.C. at 496, 661 S.E.2d at 496; Furtick v. S.C. Dep't of Prob. Pardon and Parole Serv.. 352 S.C.. -
594,597, 576 S.E2d 146, 148 (2003). The South Carolina Supreme Court has repeatediy
. ,re'COgniied that an inmate has aﬂ'right to administrative law review of an agency's final decision

' denymg parole eligibility, but does not have the same rrght to revrew of a temporary demal of o

parole. See, e. £ Furtrck 3528S. C at'598, 576 S: E 2d at 148-49 (holdmg that "the permanent demal E

tmmrmal due process ") o

N of parole ehgrbrhty 1mplrcates a hberty mterest sufﬁcrent to requrre a 3t

"The drstrnctton 1s that revrew or consrderatton for parole isa mght granted by statute whereas o
parole is. only a pnvrlege " Steele v..Benjamin, 362 S. C 66, 72 606 S. E 2d 499 502 (Ct App .

"2004)

The Defendant: has been denied parole by the board three 3) trmes smce he ﬁrst became“

paro.le;ehglble in -2012 however the board has never -permanently demed Mr Sparkmanparole o

Further, a denial of parole, in and of 1tself does not mean that the Defendant has:been demed a
meanmgful review. In fact, the parole board i is requtred by law 0 revrew Defendant s case every
twelve (12) months aﬁer a neg,atrve parole determination. S.C. Code Ann § 24- 21-620 (Supp
. :2002) The Defendant 1s nevertheless askmg this Court to. revrew the board's negatrve parole.:'

| _ ::deternunatron in his case on the basis that the criteria promulgated by the legrslature and uttlrzed

by the parole board does not comply with- Mtller and is, therefore unconstrtutxonal Thrs Court

recogmzes that it has the authonty to interpret the statute settmg forth the parole crtterta but frnds .

that the Defendant here is eftectrvely askrng the Court to usurp the authorrty of the parole board to

ey
el

make parole detennmatrons and mstead substrtute 1ts own Judgment as to whether Defendan

_ ”should have been granted parolc ‘This Court will therefore not render an opmron agto th




sdiction of the Administrative Law Court to determine whether the parole board's decision was

- made Withdut’consideratinn of the appropriate criteria, and would encourage the Defendant to seek

such rehef there if he. so desxres

CONCLUSION

In conclusxon the Court ﬁnds 'that Defendant 1s not en ed to re-sentencmg under Alken RS

. .Byars: THER,EFQRE s HEREBY ORDERED ADJ UDGED; 'AND DECREED THAT -

3 Defendant s Mo’uon f.ork'Re-Sentencmg is- hereby DENIED

AND IT IS SO ORDERED ' - B
Dea ira ILMT@ B
Pres ng Judge /
e Jud1c1al ercult
Decemberw 2017 C

Charleston South Carohna
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