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Pursuant to SCACR 242(g), Fred Gatewood (inmate) submits this reply to
SCDC's return to the petition for a writ of certiorari.
QUESTION PRESENTED
SCDC does not present a counter—-statement of the question presented (SCACR
242(£)) (SCDC return, p. 1):
SUMMARY OF SCDC'S OPPOSITION TO THE PETITION
SCDC states a ;ummary of its response which, in part, is érgumentative
(SCDC return, pp. 1-2). Under SCACR 242(f), there is no p;ovision allowing a
response summary, let élone one containing argument. Inmate requests that the
Court disregard the summary.
éOUNTERrSTATEMENT OF THE CASE
A statement of the case shall contain facts material to consideration of
the quesﬁion presented (SCACR 242(d)(3)). Here, the question presented is
whether th; Court of Appealé erred in deciding the ALC's September 7, 2017 ru-

lings were not final decisions and thus not appealable (Petition, p. 1). How-

ever, SCDC's counter-statement, in part, summarizes events related to inmate's

other petition for certiorari in Gatewood v. SCDC Appellate.Case No. 2017—
002119, now pending in this Court (SCDC return, p. 3 last para., p. 4 first
para.). Inmate contends this information is not gaterial to the question pre-
sented here, and shouid be disregarded.
| ARGUMENT

A. SCDC contends the ALC made no rulings at the Seétember 7, 2017 status
conference, but only "statements" (SCDC return, pp. 6, 11). A "ruling" is a
judicial or administrative interpretation of a statute, judicial determination

of admissibility of evidence, or allowance of a motion, etc. (Black's Law Dic-

tionary, Fifth Ed., p. 1197). Here, inmate contends each of the ALC rulings

contested concerns the ALC's interpretation or application of legislation, a

statute, or a motion, as follows:



First ruling: ALC would not carry out the Court of Appeals' remand (Peti-
tion, p. 4; App. pp. 15-16) ("legislation").

Second ruling: ALC did not have coptested case but only appellate juris-—
dictién (Petition, p. 53 App. pp. 15-16, 19) ("legislation", "statutes");

Third ruling: ALC did not have jurisdiction because of pending appeal to
the Court of Appeals (Petition, p. 5; App;_pp. 12, 15, 20) ("motions", peti-

"special referee", petition for "attorney's fees").

tion for

Fourth ruling: ALC would not now determine the motion for special refer-
ee (Petition, p. 63 App. p. 15) (petition.for "special referee').

Fifth ruling: ALC stated counsel had a “vested contract" to a contingent
fee (Petitiom, p. 7; App. pp. 21, 23-24) (Context was discussion of "15-77-300"
and petition for attorney fees).

Sixth ruling: ALC stated attorney fees is a remedial action and'§15—77—-.
300, current version, can be applied retroactively (Petition, p. 7; App. pp.
21, 23-24) ("15-77-300", petition fof attorney fees).

Seventh ruling: ALC stated it can use §15—77—300; current version, to
clarify original §15-77-300 (Petition, p. 9; App. pp. 28-29) ("15-77-300").

Eighth ruling: ALC stated under current §15-77-300, ALC cannot grant an
attorney fee greater than the contingént fee (Petition, p. 10;.App. p. 21)
("15-77-300"). |

Ninth ruling: ALC stated he did not think he could hear attorney fees un-
til the "official results obtained" are determined (Petition, p. 10; Abp. P.
20) (petition for "attorney fees', §15-77-300).

Tenth.ruling: ALC stated attorney fee is determined by considering the six
common law factors, and if necessary the lodestar, etc. (Petitiom, p. 11; App.
PP. 24-26) (petition for "attorney's fees" and 515—77—300).

Eleventh ruling: ALC stated there is a question of law whether litigation
in the ALC 1is a civil action under §15-77-300 (Petiti&n, p. 11; App. p. 34)
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(petition for attorney fees-and §15-77-300).

Finally, SCDC contends there is no written order in the appendix (SCDC re-
turn, p..11l). The rules require the noticé of appeal from administrative tri-
bunals to be éccompénied by a "éopy of the decision(s) to be chéllenged on ap-
peal™ (SCACR 203(d)(2)(B)(ii)). Here, inmate attached to the notice of appeal
a copy of the tramscript containing the ALC tulings being appealed (App. pp.
9-38). This should satisfy the requirement of a "copy of the decisions".

Inmate submits the ALC made final rulings and decisions on September 7,
2017, which were properly appealed in accordance with the rules.

B. SCDC contends, since the ALC sits exclusiyely in an aRpellate capacity

when reviewing SCDC final decisions regarding inmate pay claims, the ALC is

not the proper forum to make factual determinations concerning such cléims
(SCDC refurn, p. 11). 1Initially, inmate contends SCDC's argument is not rele-
- vant to the question presented (SCACR 242(f)): Whether tﬁe Court of Appeals
erred in deciding the ALC's rulings were not final decisions and thus not ap-
pealable (Petition, p. 1).

f
On the merits, SCDC bases its argument on Joshua Cramer, #251406 v. SCDC

ALC ﬁock. No. 14-ALJ-04-0282-AP (A.L.J.D., Dec. 7, 2017) (SCDC return, p..12).
In Cramer, the Court of Appeals had re&ersed the ALC on the policy/procedure v.
incident grievance issue, and remanded to the ALC for conslderation of Cramer's
grievance on the merits.* On remand, the ALC held it had'no jurisdiction to
hear the matter, and because it was on remand from the Court of Appeals for
hearing on the merits, the ALC had to remand -to SCDC to méke the necessary fac-

tual determinations (SCDC return, Exh. C, P. 4). In so doing, the ALC relied

* The Court of Appeals' opinion in Cramer v. SCDC Op. No. 2016-UP-392, 2016
WL 4125880 (S.C. App., Aug. 3, 2016) is an unpublished opinion, has no prece-
dential value, and should not be cited (SCACR 268(d)(2)). Inmate requests the
Court to disregard this opinion, attached as Exhibit D to SCDC's return.




on Al-Shabazz v. State 338 S.C. 354, 527 S.E. 2d 742 (S.C., 2000); ALC Rule 51;

Wicker v. SCDC 360 S.C. 421, 424-5, 602 S.E. 2d 56, 58 (S.C., 2004); and Hamm

v. S. Bell Tel. & Tel. Co. 305 S.C. 1, 406 S.E. 2d 157 (S.C., 1991).

In Al-Shabazz, 527 S.E. 2d at 754, the Court stated an inmate may seek re-

view "..of Department's final decision by an ALJ.." and the ALJ sits in an ap-

pellate capacity to review "

..Department’'s decisions". Here, in 2016 the Court
of Appeals remanded "..the issue of Inmate's entitlement to costs, attorney's

fees, pre-judgment interest, and post-judgment interest to the ALC for recon-

sideration in light of this opinion" (Gatewood v. SCDC 416 S.C. 304, 785 S.E.

2d 600, 613 (S.C. App., 2016). As to the "Department's final decision'", SCDC
issued its final decision for Inmate Gatewood in 2007 before the case was ever
appéaled to the ALC (Id, 785 S.E. 2d at 604). This final SCDC decision is con-
tained in the petition for certiorari Joint Appendix, pp. 43-45, in Gatewood v.
_SCDC Appellate Case No. 2016-001221. Inmate requests the Court to take -judi-
cial notice of that document in the Supreme Court's files. It seems apparent
that the review allowed in the ALC by Al-Shabazz is entirely different from the
review mandated in the ALC by the Court of Appeals' remand here.

For these reésons, inmate contends Al-Shabazz is not analogous to this case,
wﬁere the Court of Appeals remanded to the ALC, nine (9) years after SCDC's
final decisioﬁ, for reconsideration of costs, attorney fees and interest fol-
lowing the Court of Appeals' decision rendering Gatewood the prevailing party.
inmate contends the Court of Appeais' remand gave the ALC jurisdiction to con-
duct this review and imposed a duty on the ALC to follow the higher courtis 
expreés instructions (Petition, p. 4, with discussion and authorities).

Pursuant to ALC Ruie 51, the Special Appeals rules "..shall apply exclu-
sively in matters heard on appeal from final decisions pursﬁant-to Al-Shabazz
v. State..". Tﬁus, Rule 51 merely implements Al—Shébazz, and has nothing to

do with the circumstances presented here.



In Wicker, 602 S.E. 2d at 58, the Court held ".;the DOC's failure to pay
" in accordance with the statutes is reviewable by the ALJ". Wicker is also
not concerned with the circumstanées involved in this case.

Finally, in Hamm, 406 S.E. 2d 157, 160, this Court had "reversed"'a rate
increase case and remitted to the Circuit Court. This Court.did not expresé— \
1y fremand" to the Commission. This Court stated no such instruction was nec-—
essary in the circumstanceé presented: S.C. Code §18-9-270 stated the Supreme
Court could reverse aﬁ ordef appealed from, and the judgment would be remitted
to the lower court to be enforced. Further, in light of the Court's precedent,
the only reasonable interpretation of the law Was.for the .Circuit Court to re-
turn the case to the Commission for it to act in accord with the Supreme Court's
opinion.

The ALC in Cramer, and SCDC here, analogized Cramer's case to Hamm (scDC

'return, P 15). The ALGC statgd:
Similarly, just because the Court of Appeals did nof expressly
remand the instant case to the Department for the factual de-
termination did not mean that this Court did not have the au-
thority to remand the case to the Department for such a deter-
mination.

Inmate contends the analogy po Hamm is wrong for two reasons: First, the
Court of Appeals here expressly Femanded to the ALC, not SCDC, to reconsidef
inmate's costs, attorney fées and interest. Second, the ALC here did not. have
authority to remand to SCDC "for processing" (App. p. 6) because that violated
the ALC's jurisdi;tion and duty as defined by the Court of Appeals' opinion re-
mand. See Petition, page 4.-4Thus, the ALC remand to SCDC was void and of no
effect (20 Am Jur 2d (2015), Courts, §63) (Remand outside court's jurisdiction
is null and void, and proceeding is as if remand had not occurred). (

SCDC concludes its argument by citing the ALC's remand order to SCDC, which

stated, in part, "(I)n addition, the Court of Appeals remanded the issue of

(Gatewood's) entitlement to costs, attorney's fees, pre-judgment interest, and



post-judgment interest' (SCDC return, p. 16; App. ﬁ. 6). However, this did not
completely state what fhe Court of Appeals' remand had stated: The Court re-
manded "..the issue of Inmate's entitlement to costs, aftorney's fees, pre-
judgment interest, and post-judgment interest to the ALC for rqconsidefation

in light of this opinion" (Gatewood v. SCDC, 785 S.E. 2d at 613). Thus, the

ALC omission.in its remand to SCDC strikes at.the heaft of the iésue presented
by SCDC's argument.

Inmate submits, when the Court of Appeals remanded to the ALC, the ALC was
not sitting in its appellate capacit& to review SCDC final decisions. Rather,
the ALC was sitting in its contested case and appellate capacity to enforce the
Court of Appeals' judgment and remand for the ALC to reconsidef inmate's enti-
tlement to costs, attorney fees and interest.

C. SCDC contends that none of the considerations governing review in SCACR
242(b) apply (SCDC returq, p. 16). Inmate refers the Court to the considera-—
tions governing reviéw discussed on page 12 of the pefition.

CONCLUSION

For the reasons stated in the petition and this reply, inmate requests the

Court to grant the petition for a writ of certiorari.

Respectfully submitted,

. ./
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Douglas H. Westbrook, #6039

23 Broad St.
Charleston, SC 29401
(843) 853-9600
Attorney for Petitioner
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