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o STATEMENT OF ISSUES ON APPEAL

1. Did the lower court err in concluding that a dév.elopme.nt perrniﬁ issued in
responsevto an. appli_cation for a two-phased development eﬁtitled th¢ permit holder
, fo pursue the second'phasé of the development ten years after the'permit was |
issued? | |
2. Did the lower court err in substituting its judgment fqr that of coun.ty:

"pfanrﬁng ofﬁcials and"concludiﬁg that a new .10,000 square foot hall would not
~ increase the “occupant load” of ah éXistiﬁg non&dnforrnihg sfmcture?

3. Did the lower court err 1n ovértuming a decision of exp’ertAcounty zéning
officials denying respondent a variance, particularly where the p'ubli;c géod would
- not be sefved by further developmeht because the area in ques'tion has been

identiﬁed as ha\-(ing a héightened chance of an air crash from the nearby Marine
Corps Air Station?
| STATEMENT OF THE CASE

On April 3,- 2008, Grays Hill Baptist Church (respondent) commenced

'aptiqn No'; 2008.-CP507-1 114 in the Court of Conimon Pleas, challehging. a
decision of the Bea»ufort}County Planning Commission denying resporidént a
'developme_ht pérmit. The éction Was'remanded to the Planning Commission for
the purpose of cOmpiIing a r'ecotd,' after which, respondent filed ;1 new actidn (No.

2012-CP-07-1394) challenging the denial of the development permif.



On Octqber-4, 20,10, reépondent filed a_cti.on No. 20.0'8-CP‘-07.-1> 1_14,
challenging a decision of the Beaufort qunty Zoning Board of Appéals denying
respondé'nt a §ariancé from the zoning rule that had fdrmed the basis of the |
Planning Coinmissipn’é decision deﬁjring respondent a dévelopment permit.

On May 20, 201 1, the ’United'State_s movéd to intervéne on behalf of |
| Beaufort Coqnty.' | | |

On March 21, 2013, the Court of Common Plea;_‘iésued a final order of
judgment in respondenf’.s’ favor,'concluding thét réspondent was entitled to a |
development permit or, in _the a_ﬂternative, a variance. | |

On Februafy 29, 2016, t'he.C:o_urt of Cornrnbn Pleas denied reconsideratio_n. '

On March 29, 201‘6, the County and _the United States served a notice of
appeal. B

| | FACTS '

This dispute involves the efforts of respondent-to bulld a newVIO,OOO square
foot hall near a U.S. Mar'ine Co.rp's. Air Station in'Beauforf Couﬁty. The Air
Station is the home of the .Mar-ine Corps’ Atlantic Coast ﬁxéd—Wing_, ﬁghter-attack
aircr‘aft‘ a_sséts including six Marine Corps F/A- 1‘_8 -équadroné ahd one F-35B Fleet
Replacemen't Squadron. Itvis the on.ly Jocation in'the world where pilots train to ‘ﬂy

the F-35B.!

B See http://Www.beaufort.marines.mil/About/.
) _



The Marine Corps‘and Beaufort County (“the Coun.ty”_)‘have designafed
reseondent’s property as falling Within an “Aceident Potential Zone,” meaning that
it is in an area that has a heightened potentiel fef air cresh.‘ In order to protect Both
public safety and the integrity of '_Ai_r Station operations, the County has adopted
zoning rules that sharply lirriit further developrdent within. the »Accident Potential
Zone. “Expert County de?.elopment andvzoning officials have cohcluded that' those
rdles preclude Irespondent from constructing a substantial new structure, and that
there is no exfraordihéry cilrcumstance that‘ would entitlelrespondent te a vdriance. '
The court below, how_e_ver—with_out taking any new evidenee and ruling only on
the edmini.strdtive.record. compiled in the county zoning and development
proceedings———overturﬁed the judgment of the Ceunty aﬁd held fhet respondent was
entitled to a deyelopﬁent ‘permit or, 'in.the. dltemdtive,.a variance.

A. The Important Interest In leltmg Development Near Federal
‘Air Stations

~ The Department of Defense has Iong recognized that unchecked
de_velopmeht iﬁ the immediate \/_icidity’of a military eir station endangers public
safefcy and can also compromise the integrity of air station operations. Unchécked
development even can—and has—led to base closures. See Befnard K. Schafef,
The ‘Air. Iﬁstallation ‘Compatible Use Zone Program;' The Science and the Law, 31
A.F. L. Rev. 165 165 (1989). To address these concerns and ensure that - |

development near mlhtary air stations is. limited to compatlble uses, the

3 .



o Department of Defense has for decades followed a plannmg program known as thell
Air Installation and Compatible Use Zone pol1cy (AICUZ). See U.S. Dep’tof
- Def, Instructlon No, 4165 57, Air Installation Compatlble Use Zones e Uz
Program) (May 2, 2011).2 The AICUZ Program exists to serve two primary
objectives. First, it “[p]romote([s] the health, safety, and welfare ofpersons in the
- vicinity of and on.air installations by minimizing aircraft .noise and ,safety
N impa'cts.” Id. at 2; see also A. F ..Handb.ook 32v—7084- § l.2, AICUZ Program
Mdfzager ’s‘Guide (Mar. 1, 19}99)'.3.' Second, it serves to “protect . . ..:operational
capability from tlie .effe"cts of land use which are i_ncornpatible with aircraft_
_operations.”’ AIC UZ Programl Manager s Guide §1.2. |
~ One important aspect of the AICUZ Program is a process for identifying

~ Accident l’otential Zones, areas in the immediate vicinity of an air station‘ that
statistical analysis indicates have an.elevated possibility of an air crasn. An
' Accident Potential Zone 1 is an area that possessp“a silgnivﬁcant potential for
accidents.” AIC UZ Program 30.; An Accident Potential Zone ITis the area be}\/ond
‘an Accident Potential Zone I that still has “a measureable p‘otential for accidents.”
Id. In Ac01dent Potential Zones ‘some type of land use control is essential.”

AICUZ Program Manager Guide § l 4.4; see also id. at A3 L. High den51ty uses

2 hitp://www.dtic.mil/whs/directives/corres/pdf/416557p.pdf.
3 http://static.e-publishing.af. mll/productlon/ 1/af_a4d 7/publicat1on/afh32-

~ 7084/ath32-7084.pdf.



‘such a§ places of assembly, inciuding churches, are not considered appropriate in
“an Acciderit Pote.ntial ZoneIl. Id. § 2.6.4.1.

‘Designatio‘ns made uncier the AICUZ progfam havé no indef)endgnt
Operative legal effect. See AICUZ Pfogram 7 (“This Instruction does hbt imposé
aﬁy requirements on members of the public or'- State or local gOVernments,' nor does
it prescribe'any‘ speciﬁc‘coursfc of action for these groﬁps to take in dealing with
the DoD on land-use quéstiOns;”)‘; see also Blue v. United States, 21 Cl. Ct. ‘35l9‘,
362 (199‘0)7 (“AICUZ studies éx‘e fc')r,'z;l.d}visory pﬁrposes.only. Thé authofity' to -
permit or restrict dévelopmént ér use of private lands is left to the local
jurisdiction.”). Rather, fhe AI.C'UZ progrém recommends procedures for

- collaborating 'with local gbvemmerits to adopt landAuse' policies éonsi_stent with the

ﬁndings of AICUZ studies. Base ofﬁcials work with their sui*rounding .-

communities, like: ‘;he Courity, to ensure the adoption of appropriate land use

regulatvions; The “AICUZ program is '[tﬁen] impléme’nted through th.e local |

~ government’s pOliée .1:->_obwerover land use, zoning, and building codes.” Schafer,
supra,31 A. F. L. Rev.. at.178.

In ordé: to encourage local éommunities to address coﬁcems id‘entivﬁe‘d iﬁ
AICUZ étudi_es énd to chsure adequate input from the suryounding community, the

“ United States has a program of p1‘1rsuing Joint Lahd Use Studies, which are |

cooperative efforts between the mijlitary installation and the nearby community. .



See AICUZ Pfégram 14; AICUZ .Program Maﬁager Guide § 265 These joint
stﬁdies are then used to guide local juri sdictions in adopting land usé'regulations
thét ensure fhat future -c‘levelopment‘ “Will b¢ compatib'le.with both the military
rhissidn and the development needs of the ‘colmmunity.” AICUZ P;v"ogr'c'zm_ - |
 Manager Guide § 2.65.1.1.

B.  Factual Background And Procédural Histofy

1. In Decembér 1996, respondent sought al development permit from the
}Cdunfy. Respondent’s application included.é plgn for the proposed development
that .depicted two primary sfructures, a church building and a second building to
the south (which, though not identified as such in fespondent’é application, has
been known’ in this litigation asaF ellows.hip Hall). In a narrative accompanying
- the application, .respon'de‘nt described the pfoposed project as qonsisting-of two
phases.. Phaée I was to consist of construction of only the church building and
supporting infrastructure. Phase'ﬁ was ide»ntiﬁed as the cﬁnstructién of fhe sécénd
building. [R. p. 245].

The County issued respondent a development permit for the projeét, which
stated'.that it Wéu_ld exbire_ two years from the date of approval “uﬁless substantial
B ‘impr‘ovement has.occ‘urred.” [R. p.v 35]. The'Cougty also approved a bﬁilding
permit for the church buil.ding ‘an:d surfoﬁﬁding inffastructure,-and respondent went

forward with construction of Phase I. Respondent did not seek a building permit

.



for Phase | and otherwlse took no steps to commenee .development of Fellowship
Hall. In Dec‘embe_r 1997, the County oonducted a ﬁnel inspection of the completed |
church building and issued d certificate of compliance. [R. p. 247]. |

~ In 2006, Beaufort County edopted a nevv zoning ordinance, known as the '. '
Airport Overlay Distrlct, which Was de'signed to limit development near l3eaufort-’s
Marin‘e Corps Air Station. Under the d'e_signétions made in the Airport Overlay ’
| VvDi.striot, respondent’e property falls within an Acoident Potential Zone II. [R. p.
19]. These new zoning regulations had only prospective effect, so respondent’s E
' ekisting building ‘beoam‘e a grandfathered non-conforming use. However, under
the nevv zoningl r.ules,'respondent has'. only a limited right to expand'o.n its existing ‘
“facility, and even then; may do so only if the nevv expansion would not increase the ,
“occupant load” of the building. [R. Pp- 2\1-22].4 |
,' In V'2007,. respondent dpplied to the County fof a construction permit in order
~ to build F ellowship Hall. [R. p. 20]. The County noti.ﬁed respondentA that it would
first 'néed' to apply for a development permit. RespOndent then applied fot a
| development permit and theapplication was considered by the C.ounty’ S

- Development Review Team, which rej ected it. The Development Review Team

4 At the time that the application was filed, the pertinent ordinance allowed
for a '15% increase of the “disturbed area” of the existing non- conformmg
' development The regulation has since been reworded to allow a 15% increase in
the “floor area.” [R p- 21 22]



noted that to “prdt.ect“the'public héalth and 'safety, the Couniy_ has prohibited uses
within [thé Accident Poiential Zones] that attract concentrations of individuals
such as . . . churches,” and that while the regulations allowed for a r_nodést inciease
" in the. size of existing non-conforming buildings, it “was not the inténi to p'e'rrnit an
expansion that could allow more péoi:ﬂe to.be in harm’s'izvay;” [R. p. 50].
Accordingly, the reqnest fora perrnit auihorizing construction of a new 10,000
square foot building was denied. |

Respiondent appéaled to the Beaufort County Planning Commission, which
unanimously upheld the deniai of the development perinit; The Commission
concluded that ‘}‘the number of péréons ’ih'at.could be_von' the site at any one time
coulci bn increased witn the expansion,” and thus, that the nonétruction‘ 0f
F ellowship Hall would increase'the “ocnupancy load” of the éi(isfcing structure. [R.
P 54]-.
Respondent ﬁle.d'an action in the Court of Comnion Pleasv, challenging the
- decision of the Planning Commission. Due to the absence o.f a iecoid, that action -
- was iemanded with consent of the parties to the Planning Cominission for the L
pui‘pose of conducting a de novo procéeding. [R. pp. 13, 16].. The'Planning
Cérnmiséion subseqUently deniéd'respbndent’s aipplication and.respondent fil_ed.a

new action challenging that denial.



. 2 Whiie ré_spondent’s in.it.i.al challenge to the denial of the aeVelopment

permit was p'ending,. respondent also filed é request with the Beaufort County
‘Zoning Board éf Appeals, seeking a variance that would eﬁabl_e it to proceed with

* construction of Fell-owship Hall. The Zoning Board of Appeals dénied that request
after finding that respondent vhad not met the c.riteria for a vafian‘ce. The Zoniﬁg |
Board of Appeals concluded, amohg other things, that there were no eXtraord_inary
| 'and exceptional conditions,pertéining to the property and that a variance would
advérsely affect adjacent properties and the public gc"x').d.. [R. p. 237].

- Respondent ‘ﬁled_an action. in thé Court‘of Commﬁn Pleas challenging the
denial of a variance. That appeal was consolidatved. with respondent’s appéal from
the decision of the Planning lComInission de_nyiﬁg respondent a ‘developm}en't
permit. |

3. In light c;f the federal iﬁtf;rest in proper application and enforcement of
~ the Airport Overlay Diétrict, which séfveé to protéct tﬁe Marine Corps Air Station
and the adjacent public, the United States intervened in order to :support Beaufort
' County in defending thé denials of fhe permit and variance. The United States
- éxpleﬁned that the Air Station “facilitates and suppoﬁs the essential training';)_f '
- military pilots” and that respondent’s property “léys directly in the imm_ediatev
landing"pattem,of ndilitéry airéraﬁ éberating from the Marine Corps Air Station.”

[R.p. 131].



4. In 2013, the Court of Cemmon Pleas entered judgment in respondent’s o
favor. [R. p. 13-33]. The cotin'tvbﬁrst vconcluded» that the 19‘97 De\}elopment Pe_mﬂit
granted responder_it»the right to build Fellowship Hall., and thus that respondent had
no need to obtain further develepmenf appreval from the Ceunty in order to rﬁove .

4 .fcr})r.ward with. its project. In so}holdir.lg, tile cou.rti rejected the 'County’s
~ determination that only the first phase of the proj ect (the -iniﬁal ch’urch‘building)
o was autheri_zed_ in 1997. [R. pp. 1‘8—19, 27-28, 31-32]. The couft also reasoned that‘
because reepondent had engaged in “substantial improvement;’ by eorﬁpleting
cOnstfuctioh_O_f the chureh buildking, the 1997 Development Permit never expired
and gave respbndeht a vested right to cofnplete construction of Fellowship Halla
.~ decade lete.f.' [R. p. 19]. | |

“The court fﬁrth’ef heldv that, in-any case, respondent’s 2007 request for a new
deve:l-opr.nent.pemlnit should hé.ve ‘been grventecil.‘ [R.’p. 32]',' Whefeas the County
i had _found that the zoning rules would not. allow for the cOnstructien of a new
10,000 square foot st_ructﬁfe on tﬁe ground that such a structure would. expanel the
“occupency load” of the building, the eourt fouﬁd that eenelusion to be
unsupported. [R. p. 30]. Rather, the court determined fhat t_he relevant ihquiry
should‘ be whether the new building would lead te an iﬁcre.ase‘in the number of
peeple using tﬁe church property (rather'thaﬁ whether ehe development would

increase the eapacity of the property). The coui_‘t further determined that the

10



buildingé WOuldnot be occupied simult.ane'ou‘snly. becanse the eXis’ting congregation
would sirnply m..ove_l between'the two buildings. [R pp- 26-27, 30-31}].

The' court furt‘hern held that., in any eventl, resnondent should nave recei{/ed a
Variancev. [R. pp. 24-26, 32-33]; The court fonnd that there were eXceptienal
conditions'that would justify a variance because re.spon'den_‘t, in reliance on the |
1997 Development Permit, invested in censtruction on the property, and that it is

| ““extraerdina.ry and exceptionalf fer the County to deny the .‘lawf’ul eompletion ofa .
. | development which has been_ perrnittevd.” [Rp 25]. “The court’furthef reasoned
that the public good would not be impaired by ;che granf ofa varience because -
“construction of the F elloWship _Hall .. .will nnot-increase the probvability ef anyone
"‘o'n the'gfound being injured in an airc{r_aftvaccident.”' [R._. p. 26]. |

5. A metion for. reconsideratien was ﬁlegi', but the parties asked the c‘ourt"te
delay ruling upon it while they explofed settlement. Whensettlement discussions
were unsuccessful, the court_denied recensidefation in Febfuary 2016. [R. p; 63].
This ti.mely appeai followed.

| | » s'ijANDARD OF REVIEW

This Court gives “great deference to the deeisions of those charged With
interpreting and. applying local zoning ordinances’; and will not “substitt;te its
judginent” for that of county zoning officials. Historic Charleston Found. v. |

 Krawcheck, 313 S.C. 500, 505, 443 S.E.2d 401, 405 (Ct. App. 1994).

11



Accordingly, the finding ofthos‘e e>;perf officials must be‘afﬁr“m:ed unless they
“have no eVidenﬁary sﬁﬁport or the Board cbmmit[ed] an error of _1aw.;’ 1d; seé
. also Brock v. Board éfAdjustment & Appeals of Rock Hill, 308 S.C. 539, 545, 419 -
‘S.E.2d 773, 777 (1992) (“The feviewing court will not disturb the ﬁndings_énd
 decision of the Board of Adjlistment unless it determines that such findings or
decision reSulféd from action ',of the Board Whiéh is arbitrary, an’ ébuse of
discretion, illegal, or in excess of lawfully delegated authority.”). |
| ARGUMENT

The Airport Overléy District was adopted to limit the density of |
- development 1n an area that has’beéh statistically. showﬁ tohave a .heighteneld'
poteryitiaf fér air crash. It also preserves the integrity of the operations of the
Mariﬁe Corps Air Station, by,'for examplle,' aliowirig the Marine Corps to conduct
pilot training missions without jeopardizing the-surrounding community. ,'l;he
Beaufort County Planr‘ﬁng Commission and the Zoning Board of Appeals were
faithful to the important. purposés .o'f the Airport O.ver.lay District when they dénied |
regpondent a development permit or variance that would eﬁable respondent to build. .
a new 10,000 square foot hall on property in the immediate landing}patte;,m of
military aircraft Qperating from the Air Station. |

The brief of Beaufort County well 'explaihs why the Coﬁrt of Common Pleas

committed legal error in setting aside the judgment of these expert planning

12
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officials. We will not repeat that analysis here. The United States submits this
brief to highlight the important interests jeopardized by the decision below and to
~ emphasize a few of the legal errors committed by the court below.
I.  THE COURT BELOW ERRED IN CONCLUDING THAT THE 1997
' 'DEVELOPMENT PERMIT VESTED RESPONDENT WITH A
RIGHT TO CONSTRUCT FELLOWSHIP HALL AT ANY

INDEFINITE FUTURE DATE WITHOUT NEED FOR FURTHER
APPROVAL

4» The court below held that a development permit issued in 1997 vested
respondent iv1th the right to construct Fellowship Hall at any indefinite future date,
| irrespective of any intervening changes in the applicable zoning laws. But
respondent’s application diVided the project into two phases and designated |
construction of ‘_Fellowship Hall as the second phase of development. In
: conjunction with‘ it's appxli_catio'n fora development permit,.respondent applied for a
_l)uilding permit that covered only the first phasei(i.e., the church building and‘
supportmg mfrastructure) Properly construed the 1997 Development Permit did
" not authorize construction of Phase I or, 1f it d1d any rrghts in Phase IT expired 1 in |
' 1999, more than seven years before respondent sought to construct Fellowship
Hall. | |
--"_l"he development perrriit issued by the County in 1997 does.not speciﬁcally
~address whether it authOrizes both phases of the proposed project or only .Phase L.

' But the development permit does expressly state that the permit will expire within

13



-two years tmless “substantial vimprovemeﬁt” has occurred, indicating that the
Couhty did not int_end to convey to respon.dent an indefinite right‘ to pursue
development. It would be anom.‘alousv to read the permit, as the court below did, as
cenveying a time-limited right to build Phase I of the development,'wvhi\le all‘owing
respondeht to build the second phase at any unspecified date in the future. -

Cemlneh sense confirms that the 'Coun‘ty would not waive its authority to‘regulate

land use a decade—or on re‘s"p.ondent’s. 'reading, even a.eerlltur)./»—in the future.

Such a eonstruction weuld lehd 'its.elpf to abuée,_'With developers using }phase'd
+ development as a means of cireumventing land use regulation and secufing a right

- to huild at an indefinite point in the future. .A_nd it would hamper the ability of the

Caunty to effectively implement important land use regulations like the A.irport .
Overlay District. | | |

| Backgreund' legal principles cohﬁrm_that the 1997 De\telopment Penhit
“should be read as limited te the first phase desCribe_d in the devetopment permit.
General priheiples of zoning law prohz_ide that “each section .er phase is treated aa a
separate project.” 2 Subdivision Law and Grgyt/th Mgmt. § 10:16 (.2'd ed.); see also
F.B.R. Inv’rs v. County ofCharleston, 303 S.C. 524',‘5‘27-_28.‘, 402 S.E.2d 189, 191

(Ct. App: 1991) (conditionaI developfhent permit did not give developer a vested

right to complete Phase II of a project where only Phase I had been co’rhpleted

14



before chénges in zt)ning 1aw‘).5i Thus, in the absence of a clear staterh_ent to the
‘contrary, the permit '_sho‘u-ld be read tts iimited to .P_h'a_se I -
This un(ierstandiiig 0f thé development permit-as limited to Phase I is also

evidenced by the fact that the building permit i’séugd_by the County oniy authorized
construction of the chutch and supporting infrastructure. In December 1997, the
County conducted a fiﬁal irispection t)f tlié completed chui*ch »buiilding‘ and issued a
certiﬁcéte of C(imi)liarice.' In doing so, the Coimty effé_ctively closed out the
development periniti

| Finally, even if'thé 1997 pérmit were construed as authorizing both phés_es
ofthe proposed deve‘loprine'nt, it still would not follow that réspondent could wait a
decade before initiating‘construction of Phase II. If the pérmit is read as
authorizing both phases of development, tl_ie requirement of “substantial .
improvement” within two yetlts should be read as‘applying to e}_ach of the tvifo_
phases separately. Underthis interprétation, had respondent sought to construct
Phaée IT within two year‘s of the issuance of the de\ielopment permit, it éould have
donevsno without obtaining a hew _developnieht permit. But reéptmdent’s right to

construct Phase II was still de_pendent'upon _réspondent covmpleting “substantial

> The present version of the Beaufort County Community Development
Code explicitly provides: “A phased Land Development Plan or Subdivision shall .
remain subject to review and approval of all phases prior to any portion of the
project being vested in accordance with this Section.” Section 7.4.120(C), at
http://www.bcgov.net/departments/Planning-and-Development/planning/cdc/..
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improvernén"t” of Phase Il withih two years of the issuance of the development

permit. The court below erred in treating substantial improvement of Phase I as

- sufficient to secure any rights respondent had-in developing Phase II. ‘_Even if the

l1997 Develmeent Permit authorize_d Phase II, respondent’s rights had éxpired by

2007 and respondent was required'to_obtain anew deve_lopment permit.

" II.  THE COURT BELOW ERRED IN SUBSTITUTING ITS JUDGMENT

"~ FOR THAT OF EXPERT COUNTY DEVELOPMENT OFFICIALS
'AND IN CONCLUDING THAT A NEW 10,000 SQUARE FOOT

'BUILDING WOULD NOT INCREASE THE OCCUPANT LOAD OF
RESPONDENT’S PROPERTY '

| The couﬁ below held in the altematrvé thar t}re Planning Board should hare
. grantéd reépqndent a new developrpent permit 1n 2607. But by _20_07, the Airport.
Or/erléy District had been adoptéd to ensure that development near the Marine
Corps Air.Statiori \}yould.be limitpd to éompatibleuées. It is urrdisputed that t}re
Airport Overlay Dfsrrrct designated respondént’s property as falling Within an 4
Acciden-t- ‘Potentia.ll Zone 2. Itis a‘lso undisputed thrat under the Airport Overlay
' Disrrir:t zoning rules, cOnstructio.rl:of rrew plarces 6f assembly V\;ithin an Ac_ci'dent
Potential Zone 2 is génerallyprohibifed. | |

The Airport ngrlay District allows for a'lim'rted- excepti’on in cases where
an exrstihg hou;se.of wbrship within an Accidént Potential Zope seeks to expand by
15%, but ohly ir’ the expansion Would not in.crease tl're “occupant load” of the:

propert}y.l The County Planning Commission const_rued those regulations, which it
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is charged with admtnistering, as not élloWing for the construction of a new 10,000
| squate foot building _on_tne ground'tnat it would i’nctease the ‘;occ_up:ant load” of |
r'espon(-ient’s. existing non-co_nfonfning Building. At:cording to the Planning
| »Commission, it would be in¢ompéttib1e with the limited exceptic')n in tne Airport
Ovérlay' District to allow 'ctmstruction of a large new building with capacity for
many hundreds of additional people. In reaching that determination, the Planning |
Commission considefed élvivde.nce from a fire code ofﬁctal,.wno testified that the
oCcupetncy load of a structure is Vmeaisured by reference to the maximum number of
people the stfucture can accommodate. The Pletnning Commission acted well -
within its discretion'. in.interpreting thé developrnent code in hérmony with the fire
code, and its judgnlént is entitléd to defeténce. See Historic Charleston Found. »v.
3 Krawcheck,_313 S.C. 5‘00, 505-06, 443 S‘.E.Zd 401, 405 (Ct. App. 1'994)_
(r¢cogniztng the need to “Iglivle] defetence to .tllle interpretation of the Zoning
.Ordinénée by the Board which is nharged with its interpretation”j; He_z'lkef v,
- Zoning Bd. of Appeals for the Citj/ ofBedufort, 346 S.C. 401,. 412,552 S.E.2d 42,
48 (Ct. App. 2001) (“The local zoning boafds, and‘ not the Courts, ate the primary
“entities respnnsible for the planning and develnpment of ouf -com.m.unities.”). o
tT‘he Planning Commission’s interpretation of the regulation is also in

‘keeping with the purpose and intent of the Airport Overlaty District. ‘The Airport

: Ovérlay District was adopted out of recognition that both public safety and the
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integrity of Air Station operatibns would be-compromised by construction of
places of assembly within an -Aécident Potential Zone. A(.:cc_)rdingly, any exception
to the generél limi‘;ations on constfuétion in vanv Accident Potential Zone should be
cc;ristr_ued.narrOWIIy.. And while the coﬁrt below focused on.its. éonclusion that
respondent does not presgntly intend tlo use FelloWship Hall to increase the numberA
of people on the properfy, the Planning Commission properly considered vthe _ |
impact on public safety of a “10,000 sqﬁare foot addition [Which] cduld
accommodé_te an expanded church population in thé ﬁ?turé.* [R. p. 54] (erﬁphasis

| added).

Ill. THE COURT BELOW ERRED IN CONCLUDING THAT
RESPONDENT IS ENTITLED TO A VARIANCE

The coﬁrt bélow held in the altema‘.(ive that the Zoning Boéljd of Appeals
erred in denying respo.nde_n't.a variancg; This ho‘lding is particularly troubling
bepause Variances_ are only suppdsed to be a\}ailéble under “extrao.rdinary and
- exceptional” ciréumsta_nces. In c;verturhing thé Zoning. B}oarc.l_’s ruling, the court

strippgd that standard of its rigor. If 'thé éourt’s analysis were applied in future
casés, it would make variances the norm, rather than the exception, and undermine
the important purposes served by th¢ 'Airport'Overlay Distr'ict: fo the detriment of
.the community and puBlic safety. |
Iﬁ OVe_:rruling the Zoning Board, the court below found multiple exceptional

and extraordinary factors [R. pp. 25-26], but none justiﬁed the decision to overrule
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: .the' Zéﬁing Board’s determination that no‘ variance should be. granted. First, the
court concluded that it was excep.tioﬁal “to deny the lawful completion .of a
| develqpment which has been permitted.” [R. p. 25]. Buf this prdﬁopncement
merely repackages the coﬁrt’s cériclusion’ that respondent was entitled to a
developm'erit permit, Which, as explained in Part I énd II, ‘supfa, was incorrect.
Thé court alsb found it to be,exqeptidnal that reSpéndent had relied on its
'un‘de'rstanding of the'19§7 Development Permif as authorizing Fellowship Hall in
investing iﬁ the.cor.lstruction of the éhu'rch building and other improvements that |
constituted thé first phase .of the development. [R. p. 25]. B'Ut it would set a
daﬁgerous precedent to hold that the fact that the épplicént has sp.ent money in
“constructing the ﬁrst-}-)hase of a development is an extraordinary ciréumstanc_e that
‘would entitie the 'appli.can;f to vcomplete a later phase. Third, the court found an
| _e_xCeptional circumstance ._ba'sed on its conclusion that a grant of é variance would
not in'creas.e fhe number of people using the prdperty. [R."pp.'25‘-26]. But the
Airport Overlay District is too important tfo set.aside the findings of ex_perf Couﬁty
) p.lan;rlling officials based on -reépénd_eht’s’ expressed intention to use the buﬂdings
sequentially. Moreéver, even if the _number of people on the property'ié constant; '
construction of a new 10,000 square foot hall wouid still increase the denéity of -
development in the Accident Potential Zoné,_which is contrary to thé.policiesv of

the AICUZ program.
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'Finélly, the cdurt below erred in i,fs consideration of ‘th'eA: public good. The. ‘
public good is not served by the consfructiori of a new building wifh the capacity to
put hundreds of peopie in harrr;’s‘ Way. Nor is it served b‘y allovwi‘ng fﬁrther
development that wéuld encroach' on the Air Station and interfere with the integritj%
of Marine Corps missions: Accbfdi_ngly, 'respéndeht is not enﬁtled to a variance
- .for‘ thi_s reason aé }well. |

CONCLUSION

For the reasons stated, and thosé stated in _the Brief of Beaufort County, this>
Court should reve_fse the judgment of the Court of Commoi_l Pleas.
< | | ReAspéA:ctfully submitted,

BETH DRAKE ‘
ACTING UNITED STATES ATTORNEY

By: 4 A - @@
" Lee E. Berlinsky

Assistant United States Attorney
151 Meeting Street, Suite 200
A ‘Charleston, South Carolina 29401
: Telephone: (843) 266-1600
S lee.berlinsky@usdoj.gov
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~ November 10, 2016
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