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INTRODUCTION

The decision below poses a troubling threat to land usé régulations that were
enacted to protect the public from air crashes and shield a mjlitary air station from
encroéching de?elopment. Under firmly established precedents, the dpplicability _
of which r‘espondent’nevber disputes, the judgment of expert Beaufort County
deVelopmcnt officials as to the méaning and application of those regulations is
entitled to significant deference. Here, the County determined that ﬁnder the
regulations at issue, respondent is not entitled t(; build a new 10,000-square-foot
hall in an area that has been restﬁctively zoned based on its potential for air
crashes. This determination should be ﬁpheld and the County should be allowed to
enfdrce its regulations ponsiétent with their ifﬁportanf purposes.

Respondent does not and caﬁnot den’y‘ that the Fellowship Hall it seeks to
| build in a designated Accident Potential Zone could hold hundreds of people.’

Respondent insists that it may nonetheless go forward with this project. But

! Respondent challenges our citation to publicly available government
documents that were not generated for litigation. Opp’n to U.S. 1. While these
publications are judicially noticeable and were cited to provide the Court with
further context regarding the Airport Overlay District regulations, nothing turns on
them. The Airport Overlay District regulations themselves already make clear that
those regulations are based on “accident potential zones as designated in the most
recent Air Installations Compatible Use Zones (AICUZ) Report for [Marine Corps
Air Station]-Beaufort,” and were adopted by the County Council of Beaufort to
“ensure the general safety and welfare” and limit development “determined to be
- incompatible according to federal standards.” [R. p. 37]. It is also undisputed that
respondent’s proposed building site is in an “Accident Potential Zone.” [R.p. 19].



respondent errs n relying on a decade-old development permit that covered a
different phavse of the project and whic}i ie, in any case, stale. 'Respondent similarly
errs in challenging the County’s decision to interpret its own regulations, -
consistent with their purposes,. in the manner most protective of pnblic eafety. And
respondent’s claim of entitlement to a variance from those regnlations rests on an
interpretation that would make variances routine, rather than extraordinary. The
decision below should Be overturned and the County’s determinations upheld.

I..  THE 1997 DEVELOPMENT PERMIT DOES NOT PROVIDE
- RESPONDENT WITH ANY CONTINUING RIGHTS

Respondent’s lead argument is t}iat a development permit issued in 1997
aiuthorized oonstruction of Fellowship Hall and that this authorization remained in
force when respondentsought to cornmence construc)tion a decade later in 2007.
Respondent eicknowledges, as it mlist, that the application that led to the 1997
De\ielopment Permit “discuss[ed] constructing the project in phases.” Opp’nto
County 7-8. Indeed, 'respondent’s application referred to the structure now known
as Fellowship Hall as “Phase II of the development.” [R p. 245]. Respondent
insists that this fact is insignificant. According to respondent, notwithstanding -
, r_espondent’s appiication for approval ofa phased development, the County gave

respondent more than it had asked for by approving both phases of the project at

N
~ the outset, thereby vesting respondent with the right to construct the second phase



of the development (Fellowship Hall) at any indefinite point in the futuie_. Opp’n
to County 7-8.
~ The County does not read its own development permit avs expansively as
- respondent, and reépond_ent fails to ShOW .Why, on deferential review, the Court
should construe the 1997 Development Permit more broadly than the underlying
application. The County ofﬁcials/Charged withvregulating development to promote
public safety and the public interest acted ieasonably n considering the underlying
| applicationoin detennining the scope of the 1997 Development Permit.
~ The County’s eonstiuction 1s supported by thetext of the. development
permit, which makes cleai that 1t 1s not intended to convey any indeﬁnite rights, .
Iand that the permit will expire within two years unless “siibstantial improvement”
has been cemple'ted.' [R. p. 35]. Respondent assumes that completion of |
construction of the ‘ﬁrst phase of developinent qualified as “substantial
improvement” for purposes of the second phase, but respondent never justifies that
assumption. Given that the permit is intended to be time-limited, it 1s unreasonable
to construe the permit as authorizing respondent.te ﬁrst begin anventirely new
" . phase of development a fu.ll decade after the permit issued.
Finally, the County’s construction lietter accords with background legal
prineiplee and public po_iicy. As explained in the United States’ opening brief (at

15 & n.5), development law generally treats each phase of a development as a



separate i)roj ect. Respondent purportslto distinguish one of the cases cited by the -
United States, F.B.R. Inv’rs v. Cbunly ofCharlestoln,'303 S.C. 524, 527-28, 402
S.Ev.2_d 189, 191 (Ct. App. 1991), but does not challenge vt}ie broader principle that
separate approvals are generally r.équi-re':d for different phaées of a development.
Likewisie; respondent never offers. ény explanation as to vifhy it accords with
common sense or public policy to construe the development permit as waiving the
Courity’s authority to regulate land use énd préi/ent development even a"'century, in
the futiire, regardless of ariy intervening changes in'éirc‘umstances.

For all these reasons, this Court should defer to the Cbunty’é réaéonable—
- indeed, conect%interpretation of its own deileloprhent permit. |

"II. THE COUNTY REASONABLY CONSTRUED ITS OWN
REGULATIONS IN DENYING THE 2007 APPLICATION

Respondeht next argues that the ‘Coun_ty' was required to issue a new
development permit in 2007, and that in refusing to do so, the County
misconstrued the Airport Overiay District fegulations. Respondent does riot deny
that, unless _sbme exception applies, its propoSed new building would not be |
allowed in an Accident Potential Zone. Respondent also recognizes that no such
exception applies if the new structure would increase the “dccupant Ioa(i” of
respond¢i1t’s éxisting development. Finally, ieSpondent apparently concedes that if
“occupant load” refers to the capacity of the proposed new building, as Beaufort’s '

| Planning Commission found, the permit application was properly denied. It can
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hardly be contested that a new I0,000—square;foot sfmcture would have the
capacity to accommodate hundreds of people—and thus put hundreds more people
in.harm’\s way(.

Respondent asserts that' the County was requ}ired‘ to construe its regulation to
accommodate lrespondent’s reprf:senfation that, in practice, no additional people
would use ifs premises. But.respondel'lt fails.to ackﬁowledge, let alone grapple
with, the deference owed the Planning Commission iﬁ consfcfuihg development
regulations. See, e.g:, Historic Charleston Found. v. Krawcheck, 313 S.C. 500,

- 505-06, 443 S.E.2d 401, 405 (Ct. App. 1994) (recognizing tﬁe need té “[glivle]
deference to the interpretation of the Zoni_ng 'O‘rdinance by the Boafd whiqh_is
charged with its interpretation”). MbreoVer, as reépondent acknowledges (Opp’n :
to Cpunty 12), thé Planning Commiésiqn’s coﬂstrﬁétion of thé feﬁn “occupant
load” éccords _With the meaning gi\;en to that term in the fire code, which similarly.
regulates occupancy for' a public-safety purpose. |

Respondent also misses the mark in criticizing fhe Planning Commission for
" allegedly failing to construe the rezg;ulation in a manner that “accords with its
‘general purpose.” Opp. to County 12. A principai purpose of the Airport Overlay
District is to “ensure the geheral safety and welfare.” [R. p. 37]. The Planning

Commission was right to recognize that this purpose would best be served by



construing the regulation so as not to create even the potential for more people to
be put in jeopardy.

III. THE COURT BELOW ERRED IN CONCLUDING THAT
RESPONDENT IS ENTITLED TO A VARIANCE

Finally, respondent argues that if the County was not required to issue a
development permit, reSpondent should have been granted a variance. Opp’n to.
County 14-15. ‘But respondent merely refers the Court to fhe lower court’s
- analysis, which was erroneous for the reasons explained in'oﬁr opening brief (at
_ 19—21) and that of the County (at 11-15). Notably, r'espondent never denies that its

positioh would make variances routine rather than “exceptional aﬁd extraordinary,”
which weuld underm’ihe the efficacy of the _Airpert Oveflay District, te the
detﬁment of the'community. Respondent’s argument sﬁould be rejected so that
variances do not become the norm. |
| CONCLUSION

For the feasons stated above and in our opening brief,'this Court should .

feverse the judgment of the Court of Common Pleas.

Respectfully submitted,

BETH DRAKE -
ACTING UNITED STATES ATTORNEY

Lee E. Berlmsky
Assistant United States Attorney

151 Meeting Street, Suite 200
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