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him that hé should chéllenge the entire discipline of firearms identification or have a match

excluded from evidence. {PCR Tr. 1684; 1847-49}. Counéel noted that “at the time of

trial” he understood firearms examination to be a “recognized science”. Counsel testified

he had an sheriff's investigator bring all the evidence to his expert so that the expert could

conduct his own examination, and the expert also found a match. {PCR Tr. 1681-85).

While counsel agreed that a ballistics examiner might have an vested interestin protecting

' the discipline, he relied on his expert to tell him the truth, {PCR Tr. 1688; 1690}. Counsel
cross-examined the State's expert Collins as best he could with questions sugvgested to
W him by his own expeﬁ. by eliciting that the firing pin was broker_r. and that the State could
not match the weapon to the actual projéctile that killed Kandee. {PCR Tr. 1684; 1699}.
Since: (1) counsel here hired and felied upon a firearms expert who did not advise

him to make a challenge to the underlying discipline — which would not be actionable even
if the expert was at faultin not knowing of such a challenge — and (2) defense lawyers were
not making challenges fo the underlying discipline of firearms examination in South
Carolina at the time of trialin 2002, butinstead considered it a “recognized” discipline, then
éounsel cauld not have been deficient for failing to.chéllen-ge the validity of the discipline.
Further, Applicant's Exhibit 78 would not change this conclusion and somehow

- make counsel deficient for not raising a fundamental challenge to firearms identification.
Applicant's 78 reflects a moticn made th a federal court in. Massachusetts in 2000 to
éxclude for various reasons a firearms examination finding a match. First, of course, is the
fact that this Court excluded Applicant's 78 from evidence, so Apblicant’s citation to it in

his brief is inappropriate. {PCR Tr. 1692-94).
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However, even if this Court was to consider it, it does not establish that counsel here
~ did not meet the’ minimum level of competence for South Carolina lawyers. Applicant
offered no proof whatsoever thaf defense lawyers in South Carolina were routinely making
such challenges as a matter of cou/rse. and counsel was therefore deficient for not meetlng -
this supposed minimum standard 6f compstence. Simply because one lawyer in
Massachusetts had filed the motion does not mean 'that counsel here would be_ ineffective
when such an attack was not commonly (or indeed — ever) done by criminal defense
attorneys in South Carolina in 2002, particularly since couﬁsel consulted an e_ipert in fhe
field énd was not advised to make such a challenge.

Indeed, Applicant primarily relies on the “Ballistic Imaging” study that did not come

W out in final form until August of 2008 {PCR Tr. 412; 423} - over six years after trial and
' : ree weeks before the PCR hearing began. These Issues are just now percolating into
’ : the courts, and counsel cannot be held deficient for failing to raise a challenge for which

the baéis did not arise until years after Applicant's trial. See, e.g. Gentry v. Sinclair, 576

F.Supp.2d 1130 (W.D. Wash. 2008) (counsel's decision to attack reliability of DNA science

and not the results was reasonabls, as reasonableness the decision must be considered

at the time it took place, in 1991, when DNA was still “cutting .edge");. McDonald v, State'.. '
952 So.2d 484 (Fla. 2006) (holding that counsel was not ineffactive for failing to request
a Frye hearing because there was general acceptance in the scientific community of the
particular science at issuse at the time of the defendant's 1995 trial).

As noted before, counsel is not requ_ired to second guess his expert, and indeed,

Applicant's claim essentially depends on the premise that counsel himself should have had
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more of an expertise on the cutting edge issues in firearms examination than his own

firearms expert did. The law plainly does not require that. See, e.g. Heﬁdricks V.-

Calderon, 7¢ F.3d 1032 (9" Cir. 1995) (to inﬁposé a duty on the attorney to gather
background information for an expert indepandent of any request from that expert would
defeat the whole purbose of hiring the expert, as understanding what information is needed
is an integral part of the expert's ékill, and réquiring an attorney to review the
trLlsMorth(ness of the expert’s conclusions would make the expert superfluous);, Green v.
Koerner, 312Fed.Appx. 105 (10" Gir. 2009) (defendant charged v;.'ith arson was notdenied
eﬁedive assistance of counsel due to counsel's failure to foresee future developments in

fire investigation science that occurred after date she entered her plea).
. Indeed, Applicant’s “flat earth” discussion confirms the very point. At PCR,
%plicam pointed out to counsel that it would “seem reasonable” for an expert prior to
ﬁ Columbus to advise that the earth was flat, but that |ater after ships sailed around the wofld
it was found not to be flat. {PCR Tr. 1691-92). Counsel cannot be found deficient
because at the time he was not more ahead of the scientific curve than most of the rest of

the world, including his own qualified hired expert. Counsel was not deficient.

B. There was no prejudice.

In any event, Applicant has not shown prejudice. First, the evidentiary showing
Applicant made at PCR was insufficient to completely undermine the discipline of firearms
examination and create a reasonable probability of & different result had it been presented

to the jury.
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. | Again, there has been no evidence presented that David Collins was incorrect in
ﬁndiné a match pursuant to the accepted standards in the profession of firearms
identification. Applicant’s only contention goes to the underlying validity of the premise that
firearms rﬁake distinguishing marks upon casings and projectiles that can be -used tomatch

- them to a particular firearm to the exclusloﬁ of other firearms.

In support of his claim, Applicant called Dr. Marc DeGraef, who was on a committee
that authored the report, “Ballistic Imaging”, which was marked as Court’s Exhibit 1 but
excluded from e\)idence. {PCR Tr. 477-78). This report was a study of the feasibility of
creating a national computer database of images of all new firearms that could be

searched for matches to evidence from crime scenes. {PCR Tr. 406-08; 454). Dr.

: %/ DeGraef admitted his expertise, and thus his basis for inclusion in the committee, was only

in imaging and imaging analysis, and that was the extent to which he was qualified as an
expert at the PCR heéring. Dr. De Graef conceded that none of the studies on his CV
involved analysis of balllsﬁcs or projectiies. that he had never conducted a firearms or
toolmark analysis, and that he had never independently researched or studied the
uniqueness of toolmarks. Indeéd, he even pointed out that none of the other committee
members had actually performed a study involving the uniqueness of firearms or toolmark
identification. {PCR Tr. 414-23}. Finally, Dr. De Graef conceded he had not reviewed the
specific evidence in this case. {PCR Tr. 44243}, |

Because of his lack of éxperﬂse with anything specifically relating to firearms.or .
toclmark examination, Dr. De Graef was limited to testifying fhat the discipline was not a

“sclence” because no statistical quantification of an error rate has occurred. {PCR Tr. 435-
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38;441-42; 451-52}. Dr. De Graef also criticized any use of subjectivity in science, {PCR

Tr. 444-45}, and complained Collins’s notes were not as detailed as a scientist would like
{PCR Tr. 448-50). He asserted that.a statement of exclusivity imported an error rare of
zero to a subjective determination. {PCR Tr. 474-75}.-

On cross, Dr. De Graef admitted that the “Ballistic Imaging” report only questioned

whether uniqueness of toolmarks had been fuily demonstrated, and conceded the report

expressly did not challenge the validity of ﬁreahns identification or take any position on
Meiher such evidence was admisslibfe in court. Moreover, Dr. De Graef conceded that
the report accepted the prospect that the same gun would produce the same marks as
having a “haseline level of credibility” given “existing research” and its acceptance as
evidence in courts for years. He ultimately admitted that asséssing the validity of the

' sumptions behind the disclbline were not within the scope of the report, and the only

conclusion of the report was that further study was warranted. {PCR Tr. 453-58; 470-72}.

Dr. De Graef further conceded that the only independent study conducted for the report did
not at all assess the question of uniqueness, and Dr. De Graef had no idea whether Agent
Collins had correctly or incorrectly identified a match in accordance with then-existing

standards. {PCR Tr. 463-66; 472}. Finally, Dr. De Graef admitted that he did not even

write the portion of the report which questioned whether uniqpeness had been established, '

but instead wrote portions addreséing how various imaging systems might be applied to
a firearms database. {PCR Tr. 466-67).
The expert who testified as to the match at trial, David Collins, is a member of the

Association of Firearms and Tookmark Examiners (AFTE) with a long career of experience
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inthe field. {PCRTr. 367-70}. He testified at PCR as to how sufficient agreement is found
for a match. He n&ed that the observation of the various markings on a subject item and
a test item is very objective, and agreed though that the ultimate conclusion of whether
those mar_kings proved amatch did héve a subjective component, baéed on the experience
and training of the examiner. {PCR Tr. 296-99}. Collins festiﬂed that in his opinion
firearms leave individual markings that are inque to that firearm. {PCR Tr. 307}. He
noted he used rules of matching that have been accepted and used throughout the world
and in place since the 1920s. {PCR Tr. 314-16; 321; 388}. | Collins also pointed out that

he personally has participated in as well as reviewed studies in which trained examiners

were able to distingmsh firearms that had been consecutively manufactured, thus proving )

the validity of the premise of uniqueness. {PCRTr. 317-18; 321; 397-99; 481-86; 407-98).

Finally, he nqted that he has never failed a proficiency test and is not aware that anyone
else at SLED failed one while he was there. {PCR Tr. 336; 383}. |

.As to his 's;pecific finding in this case, Collins testified he found the possibility that
the marks were made by a firearm other than Applicant's to be so remote and infinitesimatl

as to be a practical impossibility. He again pointed cut that studies had confirmed this

- finding of uniqueness. {PCR Tr. 339-41; 349, 385-88}. Collins agreed his “exclusion”

language might indicate complete certainty, but stated he was just trying to express his
opinion that it was a practical Impossibility another gun made the same markings. He
agreed though, that at this time there was no way to put a statistical number on the

conclusion like is done with DNA, for example. {PCR Tr. 341-50; 499-500}.
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f simply does not establish that uniqueness of firearms does not exist. Indeed, the ohly

%

Given this testimony, no Strickland prejudice could result even if it is assumed that

counsel should have called Dr. De Graef to attempt to exclude or undermine firearms

identification testimony. Applicant simply did not provide sufficlent evidence to preclude

the firearms identification from being entered into evidence. All he offered was a general
and possible criticism of the statement of exclusivity from someone who had no experience
with flrearms and toolmarks analysis, and had never actually conducted a study assessing
the uniqueness of such marks. Thus, nothing concrete was offered to actually diéprove
the premise of the discipline that toolmarks are unique. |

To the contrary, the “Ballistic Imaging” report specifically noted that assessing the
premise of uniqueness was beyond its scope, and it accepted the premise that the same
gun would produce the same marks as having a baseline level of credibility — while just

recommending further study. A generalized crlticism and request for additional study

erson testifyirig before the Court who actually had participated in a study assessing
uniqueness was Agent Collins, and he noted examiners were able to distinguish firearms

even though they had been consecutively manufactured. Applicant's attack on the validity

“of the discipline itself was simply insufficient to preclude a type of testimony that has been

routinely accepted in the courts since the 1920s. See Overton v. State, 976 So.2d 536
(Fla. 2007) (no p_rejudicé from failure of counsel to challenge testing procedures of lab,

where testimony showed that any such challenge would likely have been unsuccessful).

See generally Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985) (In a PCR proceeding,

the applicant bears the burden of establishing that he is entitled to rellef); Zettiomoyer v.

Fulcomer, 923 F.2d 284, 298 (3" Cir. 1991) (applicant cannot show deficiency “based on
89 '
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vague and conclusory allegations that some unspecified and speculative testimony might |
have established his defense”; rather, facts must be presented).
' Inasmuch as 'Applicant makes the lesser contention that counsel should havg ,
examined Collins on his “exclusion of all other firearms" language, agai'n no prejudice
resulted. Collins testified that he was simply trying to convey the concept of “practical
impossibility” with such language, and that he remai_ned sure the casings came from the
subject firearm. Thus, had counsel probed the manner, Collings’ answers would have
been more than satisfactory and wouid not have created a reasonable probability of a
different resuit.

E\;en if counsel had successfully reduced Collings' testimqny to no more than the '
fact that the marks on the casings matched marks on kn‘own casings fired from the firearm,
without ény testimony as to the exclusive signiﬁc_a'nce of that match, there stili would be no
reésonable probability of a different result. Collings still at a minimum would be able to
testify the casings rﬁa'tched and thus could have come from the firearm, even if he‘was-
precluded from testifying the match was exclusive. This evidence still would make a fact
in‘issue more likely than not, see Rule 401, SCR‘E. and would be akin to the serology
evidence common before DNA, which was admissible even though millions of people have

the same blood type. See generally Adamsv. State,' 794 So0.2d 1049 (Miss. Ct. App. 2001)

(Southwick, J., concurring) (inconclus_lvenéss of mitochondrial DNA testing did not make
it inadmissible where it could not exclude defendant but could exclude most of general
population; v;rhile it does not confirm identity it makes it more p'rqbablé than not). When
the fact that the markings physically match is combined with the fact that Applicant’s family
conspire_d to hide the gun in the _n'ver,_ the gun would remain strong evidence indeed.
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And, there was other conclusive evidence of identity without reference to an
“axclusive” ballistics match, as previously detailed. Given all this evidence of identity, it
cannot -be said that a mere challenge to the exclusivity but not the match of the State’s
ballistics resu'ﬁ would have created a reasonable probability of a different result. lndeed,
given this evidence, even if the match were exciuded it its entirety the evidence was still
overwhelming. There was no prejudice. Reed v. Norris, 195 F.3d 1004 (8" Cir. 1999)

(failure to raise Batson issue not prejudicial under Strckland given overwhelming

evidence); Simmons v. Taylor, 195 F.3d 346 (8" Cir. 1999) (failure to object tojéil clothing

not prejudicial under Strickland given the state's overwhelming evidence).

IX. Failure to object to arbitrary factor of “good” prison conditloné

Applicant next contends his counsel was ineffective for failing to object to the
dlicitor's questioning of defense prison éxpert James Aiken on so-called "good” prison
conditions, which he asserts introduced an arbitrary.factor into his sentencing proceeding.

As will be seen, since the defense opened the door on the issue and thus the solicitor's

subsequent questioning was permissible as a matter of law, counsel could not have been

deficient nor Applicant prejudiced. See Hough v. Anderson, supra.

A. Events at trial |

As noted before, during its sentencing phase case the State only presented the two
victims of Applicant’s prior crimes, the SLED arson agent, the pathologist, and two victim

impact witnesses. {R. 4652-4708}. The State presented no witnesses or information as

to any of Applicant's misbehavior in or lack of adaptability to prison, or on conditions of

confinement generally.
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On the other hand, the defense’s third witness was Margaret Baughman, an aduit

education teacher at the jail where Applicant spént his pre-trial confinement. This teacher

7 stated that Applicant had been taking her classes in jail for fourteen to fifteen months, and

eventually became her reliable and trustworthy teacher’s assistant. {R. 4761-65}. On
redirect, Applicant elicited that there are limited educational opportu‘nities available for
inmates, and Applicant made him self available for any class. {R. 4767}.

Applicant next called James Aiken, a former state corrections official and»corrections .
consultant, who was qualified as an expert in future danger and prison adjustment issues.
Ondirect, Aiken testified Applicant would neverleave prison untﬁ he was dead. According
to Aiken, Applicant's institutional record of one fight and assistance to Baughman in the
classroom indicated he could adapt to pris-on. but fundamentally Aiken noted that SCDC
could manage and incapacitate any inmate with its security measures. {R. 4838-4845}.

On cross, Aiken testified extensively without objection on the various security levels

of custody an inmate can achieve. Aiken stated that a LWOP inmate has the incentives

~ of getting to go to work and “get{ting] an opportunity to live” — without objection from the

defense. {R. 4854-4862}.

On redirect, the defense elicited that Applicant coﬁld not work outslde the prison,
that he would not be going to “kiddy camp” if he was given a life sentence, that he would
not have “picnic lunches”, and that he would be around a “predator, dangerous violent
Inmateﬂpopulation". The defense then elicited the dimensions of a supermax cell. Th.e
defense then asked Aiken what productive éndeavors were available for Applicant in

prison, to which Aiken replied that Applicant could “pay back society” and “do something
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for himself’ by working in such areas as food service, maintenance, or painting. The
defense asked Aiken if Applicant was going to be “molly-coddled”, and glicited that
App_licant could get involved with the Scared Straight program. {R. 4864-68}. a
| On re-cross, the prosecutor asked about escapes, to which the defense objected.
Outside the presence of the jury, the court sustained the defense objéction to the
questi_onlng_ on escape, but declined the motion for a mistrial. bu_ring the discussion, the
prosécutor asked if he could explore "certain conditions of the general population, the work
. conditions he'’s already gottén into, that area", since tﬁe defense had established that
Applicant was not going to “kiddy camp” and would have work available. The trial court
agré;ed. to which the defense only stated, "We're on recross, Judge®. The iudge replied
that work situations was an Issué certainly before the jury "at this point”. {R. 4869-76).
Followihg a culrative charge by the judge as to the escape question, the prosecutor
eliclted from Aiken that (1) Applicant would not be in supermax, (2) he would be able to
work for a modest income of a few dollars per da_y. (3) he would have a daily routine that
included eating times, work times, and recess, {(4) he would be able to engage in Bible

study, education, anger managément, and “other things”. While Aiken again noted

Applicant would be around very dangerous people, he stated Applicant could have access .

to libraries, television, football, and softball. There was no defense objection to ény- of this
‘testimony. {R. 4877-81}.

Applicant next called jail guard Sharon Branch, who. stated that while Applicant
displayed ‘som'e “attitude” and had a recent difﬂculfy with authorities over going to church,

he never made her feel physlcally threatened. The defense elicited that Applicant was
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allowed “one hour of rec per day”. {R. 4882-88}. Finally, jail guard Enrique Badillo testified

that Applicant displayed a very polite and cooperative ;ﬂitude in Jail. {R. 4902-05}.

' B._Plath, Bowman, Burkhart, and Bryant

'fhe reason evidence about "good” prison conditions is problematic stems from four
South Carolina cases — one that was In existence prior to this case and three that were
- handed down after Applicant’s trial, including Applicant's on direct appeal.

In State v. Plath, 281 S.C. 1, 313 S.E.2d 619 (1984), the c0urf affirned a death
sentence deépite Issues related to the State’s cross-examination and evidence responsive
to a defense presentation “[demonstrating] the permanence and deprivation entailed in life
imprisonment™. Plath, 281 S.C. at 12, 313 S.E.2d at 626. In doing so, the court rebuked
sentenclng phase defenses which “sought to portray life imprisonment as preferable to
capntal punishment as a matter of social poucy‘ or “drew a picture of life impnsonment as
slavery, a condition of irretrievable loss”. Plath, 281 S.C. at 14, 313 S.E.2d at 626-27.

%%Um&ourt stated that such defenses improperly “invite[d] the jury to intrude upon the strictly
legislative functlon of determining the nature of crime and pumshment" and concluded that
“determinations as the time, place, manner, and conditions of execution or incarceration,
as well as the matter of parole are reserved by statute and our cases to agencies other
than the jury.” Plath, 281 S.C. at 14-15, 313 S.E.2d at 627. However, the Plath court
concluded the State's challenged questioning was only proper response to the defense
presentation wﬁich brought up the subject matter in the first place. Plath, 281 S.C. at 15-
16,313 S.E.2d at 627-28.
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Nearly two decades later, and four months before Applicant's trial, the United States

Supreme Caurt issued Kelly v. South Carolina, 534 U.S. 248 (2002), which so broadly

~ defined “future dangerousness" thatiteffectively ended years of litigation in South Carolina
over whether a-capital inmate could have the specific charge that a life sentence would be
without parole. Indeed, shortly after Kelly, the General Assembly passed a law requiring
life without parole to be charged in all death penalty cases. 2002 Act. No. 278 § 1.
Regardiess, Kelly as a practical matter ensured Applicant at trial would get a charge that
his life sentence would be without parole. It was in this new legal sefting that Applicant
went to trial a mere few months later.

Subsequently, the state supreme court decided Applicant’s direct appeal in State
~ v. Bowman, 366 S.C. 485, 623 S.E.2d 378 (200'5). There, Applicant contended that the
solicitor's questioning was improper about movies, television, and books in prison. The
Court found the issue was not preserved, but added a cautionary instruction to both sides:

We take this opportunity, however, to caution the State and the
defense that the evidence presented in a penalty phase of a capital trial is

to be restricted to the individual defendant and the Individual defendant's

actions, behavlor, and character. Generally, questions regarding escape and

prison conditions are not relevant to the question of whether a defendant

should be sentenced to death or life imprisonment without parole. We

- emphasize that how inmates, other than the defendant at trial, are treated in
prison; and whether- other inmates have escaped from prison, is
inappropriate evidence In the penaity phase of a capital trial. We admonish

both the State and the defense that the penalty phase should focus solely on

the defendant and any evidence introduced in the penalty phase should be

connected to that particular defendant. ” o

State v. Bowman, 366 S.C. 485, 498-99, 623 S.E.2d 378, 384 (2005).

Subsequent to Bowman, the South Carolina Supreme Court addressed a case

where the solicitor preemptively called a witness who extensively testified as to the
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conditions of confinement for a inmate serving life without parole. State v. Burkhart, 371

S.C; 482, 640 S.E.2d 450 (2007). The defense objected to the state’s evidence, and later
put in its own evidence of “bad” prison conditions. Justice Moore was joined by Justice

Waller and wrote the opinlon of the Court. Justice Moore cited Plath and other cases from

~ the 80s and 90s for the propOSiﬂon that evidence outside of the circumstances of the crime

7

and the characteristics of the defendant was inadmissible in a sentencing phase. This

included conditions of incarceration, the process of execution, or the deterrent effect of

capital punishment. Burkhart, 640 S.E.2d at453. Justice Moore noted that while the case
at issue was tried before the decision in Bawman, its result was consisteﬁtwﬁh the “long-
standing rule that evidence in the sentencing phase of a capital trial . . . be relevant to the
character of the defendant ar the circumstances of the crime”. |d. Thus_, Justice Moore
concluded that reverslﬁle error had occurred, since the evidence of conditions of
confinement “invited the jury to speculate about lrrelevant matters” and injected an arbitrary
factor in the proceedings in violation of S.C. Code Ann. § 16-3-25(0)(‘-1).(2003).

In concurrence, Justice Pleicones wrote that he did nbt believe the court should
apply the nofmal harmless error standard for constitutional violations to this issue,
concluding that “once improper evidence of any kind injects an arbitrary factor into the
jury’s consideration, [the] Court caﬁnqt uphold the deatﬁ sentence under § 16-3-25(C)(1)".
Burkhart, 640 S.E.2d at 454, |

In dissent, the Chief Justice, joined by Justice Bumett, applied the normal rule that
the introduction of evidence will n(it result in reversal unless it prejudiced the defendant.
The Chief concluded that the issue was fully joined by both sides and used by the
defendant to his advantage. 640 S.E.2d at 454-57.
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‘Subsequent to Burkhart, the South Carolina Supreme Court decided State v. Bryant,

372 S.C. 305, 642 S.E.2d 582 (2007). There, aithough the solicitor (also Solicitor Bailey
in that case) called no witness on conditions of confinement, the defense called an expert
that testified in great detail as to the “dismal conditions of prison life in general”, including

testimony about the mean guards, the bad food, the uncomfortable furniture, and the

“incessant nolse. Like Bowman, the Court reiterated that defense evidence on conditions

of confinement was just as improper as State evidence on the subject.

C._Counsel was not deficient in handling the issue.

In his brief, Applicant cites some isolated passages from counsel Cummings’

testimony under questioning by Applicant to assert that couhsel simply “missed” the issue -
by failing to object. {PCR App. 1720-22}. However, when one explores counsel's

‘ testlmdny more carefully, itis clear that the fact of the matter is counsel was operating in-

W/ one of the vanguard cases after LWOP became a mandatory charge in every case, and

as strategically using the burdensome “without parole” aspect of that sentence as the

centerpiece of the defense strategy. Since neither Bowman, Burkhart, or Bryant had been

issued yet, counsel's strategy was reasonable, including his (and the judge's)
determination that the solicitor's responsive question was permissible given the evidence
glicited by the defense.

In his testimony on cross during PCR, c_;ounsel Cummings explained that his strategy

was to portray life in prison without parolé as a particularly horrible fate that it amounted

- to sufficient punishment for a young man like Applicani. He noted he wanted to “paint a

picture, paint it nasty for {the jury]”. {PCR Tr. 1876-80}. Counsel noted that he has
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successfully objected when the solicitor attempted to talk about escape, but knew thaf
once he had questioned the witness on some of the harsh conditions of prison he fully
expected the solicitor to ask Aiken about “whether or not they get to eat in prison”. Since

Bowman, Bryant, and Burkhart were not out yet, he did not see a valld obj'ect'ion outside

of the solicitor “talking about things that were outside the scope — that being escape”.

Counsel added, “l knew it was coming; | took a calculated risk; | made a decision”, and

‘agreed that he knew full well that “by going down the road of saying life in prison is so
horrible that it's good enough punishment for Marion Bowman®, the solicitor was going to
try to show that it.was not as bad as all that. {PCR Tr. 1882-84}. While of course counsel
later stated he was not strategically tryiﬁg to introduce what the law détermined was an

arbitrary factor {PCR App. 1986-87}, on cross, counsel stated he made a “calculated risk”

ﬁaﬁciﬂng the evidence on the toughness of prison from Aiken. He noted he “made that

) try.to give the jury an alternative”, asking rhetorically, “why do we give the jury a

LWOP choice if we're not going to let them know what prison is like?”. He agreed he was

willing to take on the issue of prison conditions because he thought he could use it to his

client's benefit. {PCR App. 1864-85}. Finally, counsel agreed that at the time they were

on the “frontier” of how to litigate a capital case with the mandatory LWOP charge, and he
“did try to push the envelope”. {PCR App. 1885-86}.

Given counéel‘s' teétlmqny. it is clear that counsel was not’ 'd_eﬁcien't' when one

considers the time period and the then-existing state of the law In which counsel operated.

 Kelly v. South Carolina, 534 U.S. 246 (2001), which ended the debate about charging

LWOP and essentially required'such charges In svery case, had come out just a few.

98



‘months before Applicant's trial. Knowing that he was going to get a LWOP charge, and
given Applicant's relatively young age, counsel decided to attempt to portray through Aiken
the conditions of LWOP as so severe that it was a sufficient alternative to death for the
conservative Dorchester Counfy jury to choose. Giyen thé time period and the state of the

law when this trial took place, with Kelly being freshly decided and Bowman, Bryant, and

Burkhart not issued yet, counsel was reasonable in deciding to use the LWOP charge to

his advantage in this manner. Strickland plainly does not require counsel to anticipate'

changes and developments in the law. See Schneider v. Day, 73 F.3d 610 (5" Cir. 1996)

(holding that while Victor v. Nebraska, 511 U.S. 1 (1994) is retroactive, counsel cannot be
ineffective for failing to foresee changes in the law subsequent to the Petitioner’s trial);

Walkef v. Jones, 10 F.3d 1569 (11" Cir. 1994) (trial counsel not ineffective for failing to

.object to reasonable doubt charge where petitioner's trial took place four years before
Cags v. Loulsiana, 498 U.S. 39 (1990), and state courts at that time had affirmed use of

such charges).

Since counsel had reasonably decided to elicit evidence that Petitioner was not

going to “kiddy camp”, that he was not going to be “molly-coddled”, that he would be |

. around a dangerous predatory population, and that he would be required to make
something of himself through work and educational opportunities in prison, hevexpected
that the solicitor wpuld seek to respond with his own questioning about some of the less
harsh condition;; of confinement. Counsel testiﬂed he tock the “calculated risk” that he
would gain more with his stark portrayal of LWOP than he lost with any response. Glven
the testimony on the issue he elicited, counsel testified he did not see a valid abjection to
the sollcitor's' own limited questioning on conditions — except when the solicitor went
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outside the “scope” into questioning about escape, to which counsel‘successfully did
object. | |
Given the state of the law when this trial took place — Iri Plath that “the State was
»entitled to make this response” to defense evidence on conditions — then counsel was
| co'rrectlthat, based on his own questioning, he Qould not have had a valid objection to the
sollcitor’s limited responsive questioning. Seeg Plath, 281 S5.C. at15-16, 313 S.E.2d at627-
28 (aithough defendants should not have entered the forbidden field of penology, once
they did, State was entitled to respond and show “life imprisonment was not the total abyss

. which [the defendant] portrayed it to be"); State v. Johnson, 306 S.C. 119, 410 S.E.2d 547

(1991) (proper for solicitor to respond fhat victim's family could only visit him at the grave

after defendant's sister testified she would visit him in prison at Christmas); State v.

%'/ Tﬁibodeaux, 750 So.2d 916 (La. 1999) (defendant opened the door to prosecution

': | questlo_ning of its corrections expert on recreational activities at prison). ' _
: %Z - Thus, counsel was notdeficient: (1)in strategically deciding to enter to confinements

| issue as part of his s&atégy to portray LWOPasa particularly harsh séntence and viablg

punitive alternative, and (2) in acquleécing to the solicitor’s limited responsive questioning

on the same subject. Simply because the State was then able to score a few points babk

on cross-; asis the case for any b_arty during almost any examination — does not mean that

counsel was somehow ineffective in deciding on this strategy. Trial counsel has to take

the good with the bad.' and in almost every case a prosecutor will be able to score points

off of the defense’s presentations. The fact of such an inevitable response does not make

counsel deficient for eliciting it for his beneficial purposes. To flnd deficiency would be

precisely the type of hindsight Strickland forbids, See generally Sexton v. French, 163
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F.3d 874, 887 (4™ Cir. 1998) (tactical decision can not be second-guessed by court
reviewing a collateral attack); Bell v. Evatt, 72 F.3d 421 (4th Cir. 1995) (standing alone,
unsuccessful trial tactics ﬁelther constitute prejudice nor definitively prove ineffective
assistance of counsél, and petitioner must overcome presumption that the challenged
actions was an appropriate and necessary trial strategy).

There was nd deficiency.

D. Appllcability of a Strlcklan_d analysis to t“hls Issu_e

- A normal Strickland analysis still applies to a claim that counsel did not object to

introduction of conditions evidence. Unlike Burkhart, Bowman, or Bryant, which were direct

appeals, this case is.in PCR, and on collateral attack Applicant must estabiish hls claims

through the constitutional vehicle of ineffective assistance of counsel. Drayton v. Evatt,
312 8.C. 4,430 S.E.2d 517 (1993) (issues that could have been raised at trial or on direct
appeal can not be raised in a PCR application absent a claim of ineffective assistance of

counsel). Of course, the familiar standard in Strickland v. Washington that applies to

claimé of ineffective assistance of ~counsel ‘requires a showing of both deficient
performance and prejudice — a reasonable probability 6f-a different result at trial.

In the sentencing bhase, préjudlce is phrased somewhat differently. In Jones v.
State, 332 8.C. 329, 504 S.E.2d.822 (1998), the South Carolina Supreme Court described

it as “a reasonable probability that, absent [counsél’s] errors, the sentencer — including an

appellate court, to the extent it independently reweighs the evidence — would have

concluded that the balance of aggravating and mitigating circumstances did not warrant

death,” citing Strickland.
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There are only limited exceptions where prejudice is presumed under Strickland -

none of which .apply here. See Nance v. Ozmint, 367 S.C. 547, 626 S.E.2d 878 (2006)

| (rafe three excgptions are: (1) denial of counsel at critical stage; (2) fallure of counsel to
subject case to meaningful adversarialtesting; and (3) extremeiy prejudicial circumstances
surround_ing trial where no lawyer could be effective). Nance concluded that “[ajbsent
these narrow circumstances of preéumed prejudice underAgM, defendants must show

actual prejudice under Strickland.” Id. at 880.
The conclusion that a prejudice anaiysis applies is consistent with the language of

Strickland itself.' despite Burkhart's view of conditions of 'conﬁnement evidence as an

arbitrary factor for which it did not perform a prejudice analysis on direct appeabl. Unlike a-

case on direct appeal — where the conviction is not yet considered final — during collateral

at 693-94 (discussing concerns of finality when deciding the appropriate standard for

%lce) Hence, on collateral attack it is appropriate to filter claims through a prejudice

analysis to ensure that the extreme soclal cost of reversing final convictions and sentences

is only borne by society where the alleged error had a reasonable probability of affecting

the result.
An éxample of this principle is found in Franklin v, Catoe, 346 S.C. 563, 552 S.E.2d
718 (2001). There, the court held that a prejudice analysis should be applied to claims that
' the defendant was not advised of and thus did not waive his right ta personally give closing
argument in the quilt phase 6f a capital trial — despite the fact that pridr cases had not
engaged in: a prejudlbe analysis. Franklin noted the general rule that claims under
}Strickland include a prejudice analysis; ahd weﬁt onto conclude that since in favorem vitae

102

attack concerns of finality are of “profound importance”. See generally Strickland, 466 U.S. ’

s



%%

review had been abolished and a PCR system of collateral attack established to explore
such issues, a finding of per se reversible error was no longer warranted. Franklin, 346
S.C. at571-74; 552 S.E.Zd at 723-24. Finally, the Court noted that it and the United States
Supreme Court have repeatedly held that “a harmless error analysis is appropriate where
a capital defendant has suffered a deprivation of a constitutional right". Er_an_kli_q. 346 S.C.
963 at 575 n.8, 552 S.E.2d at 725 n.8 (emphasis originat). | l

And that last statement precisely raises the final point why a prejudice analysis is
appropriate to a claim that counsel failed to object to evidence of conditions .of
confinement. While Burkhart phrases its issue as a statutory one — that introduction of
evidence of conditions of confinement injects an arbitrary factor under S.C. Code Ann. §
16-3-25(C)(1) - Applicanf here in PCR is ralsing, as he must, a constitutlona! issue —that
he was effectively denied hlé Sixth Amendment right to counsel based on counéel's
omission. Applicant must filter his statutory claim through the constitutional one — as a
fundamental and legal matter, the claim he pled is constitutional. As Franklin spec'ifically
notes, this overriding constitutional claim upon which the statutory claim dependsiis subject

to a harmless error analysis — — like any other constitutional claim.

E. There was no prejudice.
There was no prejudice warranting reversal. Hers, the defense was able to score
a lot of points with its presentation as to the harshness of life without parole; Indeed, the

fnain thrust of the defense in the sentencing phase was the concept that the “without

~ parole” portion of a life sentence in harsh conditions makes life without parole sufficiently

severe enough punishment to be appropriate retribution for the crime, without the need to
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overturning on appeal of one aggravator does not affect the validity of a death sentence

as long as one valid aggravator remains. See State v. Simmons, 360 S.C. 33, 599 S.E.2d

448 (2004) (finding invalidation of armed robbery aggravator did not require reversal of

death sentence where otheraggravators remained, and citing {citing Zant v. Stephens, 462

- U.S. 862 (1983)); State v. Plath, 281 S.C. 1, 313 S.E.2d 619 (1984) (citing Zant). The jury

in this case found two aggravators: the murder was committed in the commission of
kidnapping, and larceny with the use of a deadly weapon. Accordingly, Appellant’s death
sentence would notbe compromised even if this Court wefe to find counsel ineffective in
not achieving a directed verdict on the kidnapping aggravator.

C. Lack of proof in record supporting kidnapping agqravator

Applicant next makes the freestanding contention that there was no evidence in the
trial record to support the kidnapping éggravator. He asserts that Gadson never testified'
to anything-Applicant did to invefgle or decoy Kandee Martin.

As an initial métter, this freestanding claim is procedurally improper in PCR. As
noted before in the preceding subsection, counsel argued that adirected verdict should be
granted on the kidnapping aggravator, but the trial court daclined, accepting the solicitor's
argument that the victim was lured after Applicanthad fbn'ned an intention to kill. {R. 4731-
32}). Any ffeestanding claim could have been raised at trial or on direct appeal if preserved

at trial, and as such the present claim is improper for PCR. Drayton v. Evatt, 312 S.C. 4,

430 S.E.2d 517 (1993) (issues that could have been raised at trial or on direct appeal can

not be raised in a PCR application absent a claim of Ineffective assistance of counsel).
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Regardless, even if this Court could “overrule” Judge Goodsteln’s decision on the
directed verdict motion at trial, it is ciear that she was correct. As argued before, Yolanda,
Katrina, and Eddie all testified that Aﬁplicant threatened to kill Kandee before the d:ay~ was
ouf. {Tr. 3726; 3744, 3766}. Gadson te‘stiﬁe_d that Applicant was telling Kandee where to
turn and led her to drive out to Nufsery Road where she was murdered. {R. 3994-96}.
And, Gadson testified Applicant wanted to pull a caper {R. 403'5}. and stated Applicant said
he wanted to kill Kandee because she was wearing a wire {R. 3998)}. From this a jury
could reasonably conclude that Applicant had the preexisting intentlon of killing Kandeed
and inveigled and decoyed her by leading her out to the deserted stretch of rural road
where he killed her. There is no error,

Regardiess, as argued before, even if the kidnapping aggravator was unsupported

| 7 reversal is still not warranted given that South Carolina Is a “consider” state and not a
_ f%/ “‘weighing" state, and the larceny aggravator is unaffected. See State v. Simmons, 366
(J «C. 33, 599 S.E.2d 448 (2004) (finding invalldation of armed robbery aggravator did not
' - require re,versél of death sentence where other aggravators remained).
The issue is denied.

XI. Alleged ineffective Investigation and presentation of mitigation case

Applicant next contends his counsel were ineffective in their investigation and
presentation of the case in mitigation.

A. Alleged constructive absence and the presumptlon of prejudice
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Applicant first contends his counsel constructively absented themselves from the

preparation and presentation of the mitigation case, thus mandating a presumption of

prejudice under the doctrine of United States v. Cronic, 466 U.S. 648 (1384).

1. Cronic Is not applicable to this case. -

As an initial matter, the narrowly and -rarely applled Cronic doctrine, allowing a
presumption of prejudice when counsel is constructively absent, is s_imply not a'pplicable
to the circumstahces this case. Thé constructive absence form of M occurs where
counsel "entirely fails to subject the prosecution’s case to adversarial testing”.

In the only opinion whére thé South Carolina Supreme'Court has presumed

prejudice pursuant to the “sonstructive absence” form of Cronic, the lead counsel was

| hampered by alcoholism, drug intake, and health issues affecting his memory and capacity.

Co-counsel was a new lawyer with no death penalty experience who had only been
practicing for eighteen months. The lawyers only interviewed one family member in
preparation, and the mental expért was not provided with any requested background

fmatibn. The lawyer told the Jury in opening argument that he did not ask for the case
but had heen éppointed; counsel only called three witnesses in the guilt phase during
which they slicited prejudicial Information; they failed to even qualify their expert; and they
called the sister at the last minute without any preparation. The defense sentencing phase
case only lasted seven miinutes, and during closing co-counsel did not plead for his client’s
Iife, but instead described him as a “sick” man who did “sick” things. Nance, 367 S.C. at

554-58, 626 S.E.2d at 881-84.
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Indeed, the United States Supreme Court and the federal appellate courts have
repeatedly pointed out how rare and nérrow the Cronic exception to prejudice is, occurring
only when there Is a overwhelmingly complete breakdownrof counsel in all aspects of the
representétion rather than nﬁere deficiencies in trying the case. In Bell v. Cone, 543 U S.
447 (2005), the Court reversed the Sixth Circuit Court of Appeals, which had concluded

that Cronic's presumption of prejudice analysis applied because counsel did not ask for

rﬁercy after the prosecutor's final argument. Bell, 535 U.S. at 693. The United States-

Supreme Court stressed that Cronic's exception is very narrow, and stated:

When we spoke in Cronic of the possibility of presuming prejudice based on
an attorney's failure to test the prosecutor's case, we indicated that the
altorney's failure must be complete. We said ‘if counsel entirely fails to
subject the prosecution's case to meaningful adversarial testing.’

535 U.S. at 696-97 (emphasis added). See also Wright v. Van Patten, 128 S.Ct. 743, 746

(2008) (same). Finally, Bell lheld that-"[t]hé aspects of counsel's performance challenged
'by respondent — the failure to adduce mitigating evidence and the waiver of closing
argument — are plainly of the same ilk as other specific attorney errors we have held
subject to Strickland's performanée and prejudice components.". Id. at 698.

Other lower federal and state courts have also recognized that the Cronic doctrine

is only to be applied In “very rare”, *extraordinary”, and “exceptional” circumstances, upon

13 See also Flarida v. Nixon, 543 U.8.175 (2004) (concessian of guiltin a capital trial was reasonable

and did not “rank as a ‘faillure] to function in any meaningful sense as the Government's adversary.”) See also

Mickens v. Taylor, 535 U.S. at 168 (clarifying that Cronic Is limited to cases whers the magnitude of counsel's
error is such that the verdict is almost certain to be unreliable) (citing Cronic, 466 U.S. at 659 & n. 26);
Williams v. Taylor, 529 U.S. 362, 391, 396-97 (2000) (examining a ¢laim under the Strickland standard where
the petmoner'(s “Irial lawyers falled {o investigate and to present substantial mitigating evidence to the
sentencing jury®). ' :
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~ an “extremely high showing” of deficient performance _ and inapplicable where an
otherwise incompetent counsel at least provided some representation to the client."

With this review of the law in mind, it is clear Cronic simply does not apply, even if

everything Dale Davis said Is taken at fa_ce value. The woeful description of the

representation in Nance is of course nothing like the representation that Applicant received

in this casé, where one of his IaWyer is an extremely experiencéd criminal defense litigator

in the state. Whether or not they made an individual mistake during the course of the

representation, counsel in this case certainly endeavored to challenge the State’s case
throughout the proceedings. For example, counsel engaged in an extenglve suppression

- hearing for variéus pleces of evidéncé over multiple days, which ultimately resulted in the |

suppression of Applicant's very incﬁminating and egregious fourth statement to police, in

f ‘ ; ~—which he sbeaks of post-mortem sexual cc;ntact with the victim. This was a huge victory

%/ ~ aftera hearing that took over 1000 pages of transcript, and alone would preclude a finding

nsel was so completely “inert” that Cronic would apply. {R. 313-1322}.

Counsel Cummings also credibly testified to the extensive preparation they did,
including hiriné and consulting with Robert Minter, an investigator, Walt Mitchell, another
investigator; Donald Girndt, a crime scene expert; Jeff Hollifield, a forensic scientist; Cleon
Mauer, afirearms examiner; Dale Davis, a mitigation investigator; Jeff Yungrﬁan. aforensic
sobial worker; Dr. Harold Morgan, ai psychiatrist; Dr. Brian West, a psychologist; Dr. Clay

Nichols, a forensic pathologist; Ronald Ostnowski, a DNA expert; Frank Bloomingburg, a

14 E.g. Young v. Catoe, 205 F.3d 750 (4™ Cir. 2000) (applied only in “rare cases” and “extraordinary”
situations); Childress v. Johnson, 103 F.3d 1221 (5™ Cir. 1997) (for Cronic to apply, counsel must not be
merelyincompetant, butinert): Scarpa v. DuBols, 38 F.3d 1 (1% Cir. 1994) (alawyer’s “maladroit performance*
is a trial error, where a “non-performance” is a structural'error); Toomey v. Bunnell, 898 F.2d 741,744 n. 2
(8% Cir. 1990) (applied “very sparingly®).
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po(ygrépher;' and Sally Hayden, a speech and reading teacher who assessed Applicant

and found he could read and write just fine (despite his lies to the trial court and apparently

to counsel that he could not). {PCR Tr. 1784-98}. Counsel also made scores of other pre-

trial motions, Including motions to reveal the deal, to exclude photographs, and to declare
the death penalty unconsﬁtutional. {R.70-314}. Counsel conducted exteﬁsive capital voir
dire, which encompasses over 2000 pages of transcript. {R. 1383-3492). Counsel cross-
examined every single one of the fifty-two state’s witnesses in the guilt and sentencing
phases — save only the victim's mother In the sentencing phase, and of course it is not
unusual for capital defense attorneys to stay away from grieving family members testifying

as to victim impact. Counsel presented a mitigation case in which he hired and called in

- mitigation family members, jail guards, jail education teachers, and a corrections and

adaptability expert. {R. 4742-4928}. And, regardless of what Dale Davis and Jeff
Yungman want to say in hindsight, counsel hired and called a forensic social worker who
testified in detall during the mitigation case about the psychosacial éssessment he
conducted of Applicant's life. Finally, counsel gave pointed and relevant closing
arguments, including an impassioned plea for a sentence of Ii.fe without parole in which he
argued that for Applicant it was a fate worse than death. (R. 4979-5011).

Clearly, this is not a Nance-type situation where counsel “entirely failed to subject
the prosecution’s case to any meaningful adversarial testing.” Essentially, the entire claim

Applicant makes here is that counsel did not spend enough time talking with and giving

guidance to mitigation investigator Dale Davis and social worker Jeff Yungman — although

itis undisputed he did talk with them some. Given all the work counsel undisputably did,
Applicant’s present claim is certainly “of the same ilk” as other specific attorney errors the
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United States Supreme Court has held are "subject to Strickland's performance and
prejudice components.” See Cone, 535 U.S. at 698; Nixon, 543 U.S. at 189-92.
Cronic is inapplicable and Apphcant must show prejudlce
2. Counsel did not absent themselves from the mltgatlon

preparation, whether in the context of agglylng Cronic or
assessing deficiency.

Next, this Court concludes that the evidénce does not justify a finding counsel
completely absented themselves from preparation of the mitigation case.

Testifying social worker Jeff Yungman complained that he did not have much
contact with the attorneys, and Applicant intreduced aletter in which Yungman corhplained
to counsel that trial was upcoming and he did not know the strategy. {PCR Tr. 1056-58).
However, Yungman also admitted he had worked on 26 prior death penalty cases and had
been qualified as an expert in 12-15, and knew what he Was looking for in a social history.
{PCR Tr. 1057; 1062; 1113-15}. He explained what he was looking for in mitigation, and
admitted there was not that much difference in how one handles a case where guilt was |

conceded as opposed to one where it was not. The point was still to use the person’s life
experiences to find factors that might explain behavnor. {PCR Tr. 1062-65; 1077}. He
admitted Dale Davis gave him a' great deal of information. {PCR Tr. 1076}.

On cross, Yuhgman displayed his _exbertise in knowing what issues to address in
conducting a mitigation analysis, and conceded there was no question he knew what he
was hired to do, and indeed it was a common analysis he had done in all his prior cases.
He agreed counsel hired him to put the soclal inforrﬁation together in a coherent form for

trial, and they relied on his expertise in looking at the Information to determine what was
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significant and relevant. He also conceded he had a lot of contact wfth Dale Davis during

the process. {PCR Tr. 1120-25; 1142-43}. - Finally, he agfeed his report was submitted

to the attorneys prior to trial. {PCR Tr. 1127-29; Respondent's 11}.

Of course, Dale Davis. testified that Cummings was not particularly responsive to her
attempts to contact him, so she began to keep a secret log of things he did she did not like
to give to Applicant's attameys in PCR. She did not tell Cummings or Hardee-Thomas she
was keeping this secret log to use against them in the current process. She also conceded
that she did have somé contact with the attorheys. just nqt as much as she would have
liked. {PCR Tr. 1227-41; 1515}. Davis also testified on direct that she was an “expert in
mitigation”, that when you begin gathering the social history you do not know where it will
lead you, and that she was.hired by the attomey “to lead the investigation and coordinate
the investigation” into mitigation. {PCR Tr. 1220-21}.

On cross, Davis was led on an discussion where she talked at length and in great
detail about all the various issues and the information supporting it that arise in social

istory mitigation. She testified as to why a case in mitigation was important, and what the
defense would try to show in such a case. {PCR Tr. 1426-28}. She noted she seeks all
records {PCR Tr. 1417}, and testified that she has the training and expertise to know what
to look for — which is why the attorneys hire her in the first place {PCR Tr. 1426-28}. The
State ét PCR infroduced her time log, which showed all of the work she did on the case,
including interviewing 30 people, and she br;ughf to the hearing the large amount of
records and other information she gathered In the case. {PCR Tr. 1432-35; 1440-44;

Reépondent’s 12; Respondent’s 13}. She agreed she gave all this information to Jeff

118

9929



Yungman. {PCR Tr. 1435}. Finally, Davis conceded she had no problem faxing
memorandums and the like ta counsel during the representation, and conceded under
questioning by this Court that Marvé Hardee-Thomas took her calls without problem and
would then contact Cummings’ office. {PCR Tr. 1442-43; 1494}. |
Most importantly, after allowing Davis to speak at length on her knowledge of how

to do a mitigation investlgation and why certain information was important, she conceded
she had not needed an attorney sittiﬁg next to her during her testimony to provide guidance
as to how fo énswer those questions. While she complained that she did not think the
information at trial was presented well, she admitted she knew how to gather thﬁe
.information herself, and she did in fact gather it and present it to Yungman and counsel.
{PCRTr. 1445-47}. She also conceded she suggested Yungman to counsel and knew he

_ had done these cases in the past. {(PCR Tr. 1445-47}.

%k{ / f o Under questioning by this Court, Davis could not give one specific example of

| anythfng she told Cummings but he lgnored {PCR Tr. 1483-84}, and conceded there was
nothing wrong with the information in Yungman's repbrt {PCR App. 1484-85}. She also
admitted they discussed the mitigation case after the conclusioni of the guilt phase, and
while she complairied Cummings did not talk to fhe lay witnesses beforehand, admitted she
talked with them about their testimony. {PCR App. 1486-93}.

Aside from these telling admissions, counsel in large measure credibly refuted the

claims of Dale Dav_is. Marva Hardee-Thomas noted she was shocked when she got the
‘panic memo” from Davis.' With regard to Davis'é complaints she-could not contact

counsel, Thomas testified “she didn't know where that was coming from”, as she never
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refused to return calls from Davis and felt the compiaint was “out of the blue®. She also
testified Dale Davis was known for “turning on® attorneys in PCR. {PCR App. 1591-93;
1609-10}.  Counsel Thomas also remembered talking with the sisters and the mother.

{PCR App. 1614-1 5}.
~ Counsel Cummings also credibly testified. He said that Dale Davis was the
mitigation specialist the defense hired and relied uponto have havé the expertise to gather
the‘v social history. He noted she suggested Yungman. {PCR App. 1789-90; 1806-07}.
éummings admitted he had some disagreements with Davis towards the end of trial, but
fe_lt she had been sabotaging his relationship with Applicant. Cummings denied ever
refusing phone calls from Davis or making himself unavailable to her., Counsel denied
there was ever any “panic”, and stated matter of factly, “we had what we had to work with”.
{PCR Tr. 1807-08; 1816}. Counsel denied he ever refused to look at any information
ﬂ)avns sent or to discuss the case with her, and pointed out she never told him she was
ping a log of things he was doing she did not like. He testified everything always

- seemed to be a crisis Wit_h Davis. {PCR Tr. 1808-09}.

Counsel also specifically remembered meeting with Yungman and discussing his
testimony. Counsel felt Yungman was propety prepped and wanted him to testify freely,
as opposed to a situation where it was perceived counsel was pulling everything out of him.
He felt Yungman's testimony would give reasons for why Applicant did what he did. He did |

. not recall Yungman ever calling and saying he needed additional information. {PCR Tr.

1809-12; 1873}. Counsel also noted that he was impressed by Yungman's experience and
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resume and his prior ‘employment as a police officer, which he thought would aid
) Yungman'é credibility. {PCR Tr. 1 814-16}.

Counsel noted he did not think that some of Davis's suggested withesses would
work well with a Dorchester jury, and stated he fundamentally relied on her to gather the
social history. Counsel discussed meeting with Applicant's mother and family but stéted
they were not particularly helpful. {PCR Tr. 1816-21; 1826}.

Finally, counsel was plear that he made a strategic decision to introduce Yungman's
testimony as to what caused Applicant to commit the crime rather than hold on to some
-amorphous concept of residual doubt; he noted that the jury had already convic;ed
Applicant and residuél doubt was not a valid mitigator anyway, éo he felt liké he had to
address causation head on. {PCR Tr. 1870-?3}.

Thus, counsel’s testimony credibly refutes Ms. Davis’s claim that they refused tb

_ contact her and discuss the case with her. Indeed, Ms. Davis’s credibility is suspect and
i 7#02 / her biases obvious, as proven by.her conduct in keeping a secret log of counsel’s alleged
Ny faults for use later at a PCR. Regardless, counsel Is not required to personally like the

) expert or involve her in his ultlmaté strategy discussions; by all accouﬁts counsel hired a

recognized mitigation expert to gather the records and thét is what Davis did, and counsel

hired a recognized forensic social workerio testify as to what was in the social history and

that is what Yungman did. While Yuanan and Davis might have wanted more guidance,

counsel was clear he met with Yungman prior to trial and discussed the testimqny, and

also stated as -a'strategic matter he wanfed_Yungman's teétimony to flow more freely from

the heart than be robotically elicited. This was a reasonable decision, and counsel, Davis,
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and Yungman were all clear that Davis got all the Information she could find, and she

delivered it all to Yungman, and counsel got a copy of Yungman's final report in

anticipation of testimony.

Again, lawyers are entitled to reasonably rely on their experts, and they are not

required to second-guess their expert’s conclusions or “expert shop”. See Wilson v.

.Greene, 155 F.3d 396 (4™ Cir. 1998); Poyner v, Mutray, 964 F.2d 1404, 1418 (4" Cir.

1992).  Here, counsel reasonably relied on his hired- experts to do their jobs, and cannot

be faulted for not micro-managing the very areas in which those experts had the expertise

and for which they were hired in the first place. See, e.q. Hendricks v. Calderon, 70 F.3d
1032 (9™ Cir. 1995) (to impose a duty on the attomney to gather background information fof
an expert independent of any request from that expert would defeat the whole purpose of

é é % ﬂ -hiring the expert, as understanding what information is needed is an Integral part of the

expert’s skill, and requiring an attorney to review the trustworthiness of the expert's

% conclusions would make the expert superfiuous).

Whether in the context of application of Cronic or an assessment of deficiency
under Strickland, the issue is denied. |

B._Alleged failure to prasent evidence of Applicant’s emotional vaiue
to others ‘ '

Applicant can show neither deficiency nor prejudice with regafd to the alleged failure
to present evidence of Applicant's emotional value to others.
As his first specific allegation of evidence counsel supposedly féiled to present in

mitigation, Applicant contends counsel failed to present evidence of his capacity to be of
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HI5

emotional value to others. He contends this could have come from éister Kendra, wife
Dorothy, and an expert in family psychology.

1. Counsel wére not deficient.

As an initial matter, counsel were not deficient with regard to this issue. Four factors
are most important here.' First, as ‘set forth in‘ the discusslon above, counsel hired
recognized experts in the mitigation fleld and relied upon them to identify the important
mitigation issues inl couns)el"s life. Indeed, Davis suggested and counsel hired psychlatrist
Dr. Morgan aﬁd psychologist.Dr. West {PCR Tr. 1443; 1791}, but there was no evidence
that they o_rYungmaﬁ advised counsel to present a family psyc:.hologist or lay witnesses on
Applicant’s capacity to be of emotional value to others. Indeed, although he tried to blame
it on counsel, Yungman — the expert in the field — testified that he apparently madeé the
decision to focus more on App(icant’s difficult upbringing and negative influences. {PCR
Tr. 5093}. And, Yungman was clear he spoke with Kendra. {PCR Tr. 1163}. If the

experts failed to identify an issue, It is not counsel's fault and is not actionable. See

Poyner v. ‘Murrav, 964 F.2d 1404, 1419 (4™ Cir. 1992) (counsel entitled to rely on experts,

and the fact that the testifying expert did not identify “every possible malady or argument”
is not a basis for rellef).

-Second is the fact that the family was generaily reluctant to testify and to help
counsel. This made counsel’s job difficult, and counsel testified he had to beg Applicant's
mother to testify on his behalf. {PCR Tr. 1801; 1819-21; 1825}. Corroborative of this is
the fact that counsel eveﬁ mentioned "greaf reluctance of the family” at Applicant’s trial.

{R. 4547}. Any assessment of counsel's'supposed failure to pfesent one aspect or
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another of Applicant's relationship with his family must be assessed in the context of the
circumstances in which counsel was operating — including this general reluctance of the

family. See generally Collins v. Francis, 728 F.2d 1322 (11" Cir. 1984) (counsel was not’

ineffective for failing to investigate witnesses about whom' defendant did not tell him).
~ Third is the fact that as a strategic matter counsel was clear that in no way would -
he want to present the letters Applicant wrote to Dorothy after his arrest. While those

letters did start with some pleasantries to Dorothy, they also go on and try to get her to lie

- to police, to cover up evidence, to get others to lie, and to refuse to cooperate with

authorit(és. {Applicant’s 56}. Counsel was clear he did not want this égregious '
information coming before the jury, showing Applicant's attempts to suborn perjury or
commit obstruction of justice. {PCR Tr. 1838-41; 1950}. This strategic decislon is
certainly Vreasonable and thus unassailable undef Strickland.

Fourth is the fact that counse! did present lay testimony from Applicant's family,
including evidence from Kéndra that he used to cook for the family and play with his
mother’s godson, Dominique. {R. 4743}. Appllcént's mother testified at trial as to how he

would cut grass to help the family, and that he was always willing to help out. {R. 4753).

Applicant’s mother also noted Applicant had a daughter during her appeal for mercy. {R.
- 4760}. Counsel also elicited from Yungman that Applicant was helpful to his family and

~ was good to his stepchildren and to Kendra's child., {R. | 4806). This, of course, was all

Yungman identified for counsel in his report. {Respondent’s 11 p. 8}.
When these four factors are consldered, it is clear counsel was not deficient.

Counsel relied upon their experts to identify and advise him of the relevant issues. There
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is no mention in' Yungman'’s report of “dapacity for emotional value to others”, and there

was no testimony at PCR that Dr. West offered to teslify as Dr. Kissiah did at PCR, but

counéel'just failed to call him. There is no testimony that any of the hired experts

! suggested calling a witness like Dr. Kisslah, but counsel ignored it. Moreover, despite a

* difficult family, counsel did elicit information as to Applicant’s value to his family and his
young daughter.** Counsel \;vas not deficient and the issue is denied.

2. There was no prejudice.

In any event, Applicant has not.shown prejudice under Strickland. Again, in Jones
v. State, 332 S$.C. 329, 504 S.E.2d.822 (1998), the South Carolina Subreme Courtrestated

the “prejudice” prbng in a capital sentencing proceeding as being established when “there

is a reasonable probability that, absent [counsel's] erors, the sentencer — including an

erfarmance by failing to fully investigate defendant’s medical, mental, social, and familial history for purpases
of penalty phase of capital murder trial, as element of ineffective assistance claim:. counse) intarviewed a
. number of witnesses about defendant’s childhood and life, counsel hired a private investigator to go and
gather background infortmation on defendant, counsel called several witnesses, including three experts, to
offer mitigating evidence, and counsel testifled thatinformation gathered about defendant's background was
: available to the experts). See also, 8.g. Tucker v. Ozmint, 350 F.3d 433 (4™ Cir. 2003) (where defendant
: claimed that counsel failed to submit early reports of sexual abuse to the triat expert, the case was unlike
. Wiggins in that there was no deficlency, as counsel presented a substantial mliigation case including lay
| witnesses and expert testimony on abuse and ASPD issues); Byram v. Ozmint, 339 £.3d 203 (4® CIr. 2003):
’ (whare counsel hired a psychologist, psychiatrist, social worker, and investigator for mitigation, and prepared
: extensively, investigation was reasonable despite claim counsel failed to present avidence of background,
fetal aicoho! syndrome, and brain damage; moreover, case was differant from Wiggins on the prejudice prong
in that hare the jury did hear testimony about the background, and this was not a case where the jury was
“completely in the dark as to the defendant's alleged mantal problems); Wilson v. Ozmint, 352 F.3d 847 (4"
Cir. 2004) (counsel nat deficient In Investigating family membars, given their substantial investigation Into the
defendant's family Iife and the large amount of evidence introduced at the plea hearing); Davls v. State, 875
S0.2d 359 (Fla. 2004) (rejecting claim that counsel was Ineffective for failure to present a “qualified™ expert
on the relationship between sexual abuse and PTSD, where, unlike Wlggins, counsel conducted an
Investigation into background and presented three mental health exparts, with a number of diagnoses; reflaf
is not warranted simply because PCR counsal can later find 2 “more favorable” expert report); Ringo v. State,
120 S.W .3d 743 (Mo. 2003} (sn banc) (no deficlency In investigation where counsel hired four experts; while
one trial expert merely noted a high score on the PTSD scale but did not diagnose it, and a-PCR expert later
actually dlagnosed PTSD, counsel's hiring of four experts was sufficient and reasonable invastigation, making

this case diffarent from Wiggins).

f 15 See Simpsonv. Maore, 367 5.C. 587, 627 S.E.2d 701 (2006) (Trial counsel did notrender deficlent
P
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appellate court, to the extent it independently reweighs the evidence — would have
concluded that the balance of aggravating and mitigating "circumstan'ces did not warrant
death,” citing Strickland.

Mo_reover, for claims counsel failed to investigate and present evidence, an
applicant must éctuaily presentin PCR the evidence he claims was missed, iﬁ orderfor the
reviewing court to accurately assess whether counsel was deficient for failing to present

it, and whether its absence was prejudicial. [t is not enough simply to offer criticisms of

counsel's performance — the applicant must actually present into evidence the “case that

i

should have been”.'
Applicant has wholly failed to show prejudice. First is the point that it is

inappropriate for Applicant to rely on Applicant’s 53, the Kendra aﬁidavit. because it was

never admitted into evidence. Dr. Kissiah testified he did not rely on the affidavit, and

ultimately it was not admitted with Applicant’s present counsel stating he would call Kendra
to testify, which never happened. {PCR Tr. 1090; 1138; 1506}.‘ The Kendra information

thus cannot be considered in a prejudice analysis. See Bannister v. State, 333 S.C. 298,

508 S.E.2d 807 (1998).

'8 See Bannister v. State, 333 §.C. 208, 509 S.E.2d 807 (1998) {state's failure to object to hearsay
testimony as to what another witness’s testimony might have been does not relieve applicant of burden of
producing admissible testimony, in accordance with tha rules of evidence, of that which counsel supposedly
failed to present). Ses also Beaver v. Thompson, 83 F.3d 11886, 1995 (4™ Cir. 1898) (rejecting claim that
counsel was ineffective for falling to prasent mitigation evidence family members, where there was no proffer
of this testimony); Bassette v. Thempson, 315 F.2d 932 (4™ Cir. 1990) (petitioner's allegation that attorney did
ineffactive Investigation does not support relief absent proffer of the supposed witness's favorable tastimony);
Zettlemoyer v, Fulcomer, 923 F.2d 284, 288 (3 Cir, 1991) {(applicant cannot show deficiency “based on vegus
and conclusory allegations that some unspecified and speculative testimony might have established his
defense”; rather, facts must be presented).
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Second is the fact that even if the Kendra affidavit and Dr. Kissiah's testfmony are
considered, it is not the type of testimony that would call the entire senténcing phase into
question and create a reasonable probability that the sentencer would re-assess the
aggravating and mitigating factors. In cases where such prejudice has been found, tﬁe
omitted information was stark and extensive."”

Such is not the circumstance here with the relatively tame and limited information
from Kendra’s affidavit and Dr. Kissiah's testim’ériy. Counsel did elicit some testimony as
to Applicant’s in;olvement with Dominique, as well as the fact that Applicént had a young
daughter and was always willing to help out the family. it cannot be sald that a little more
information on this subject — particularly from a cold affidavit —wéuld create areasonable

probability of a different result given the other information presented and the extrenﬁely

egregious manner in which this crime was committed.

W/

7 SeeWilltams v. Taylor, 529 U.S. 362 (2000} (trial counsel only presented a “scant” mitigation case,
14 and ignored a weaith of information regarding the defendant's “nightmarish” background, including the fact
: that his parents were jallad for naglect, records showed an extremely unkept house, the defendant was beaten

by his father and foster parents, the defendant was barderline retarded, and he had favorable prison records
from previous commitments); Wiggins v. Smith, 123'S.Ct. 25627 (2003) (trial counsel failed at all to have a
sogcial history performed, and did not have anything regarding the defendant's backgraund save rudimentary
Information, overlooking that the defandant’s mother was an alcaholic, he was often left alone with no food,
he was exposed to sexual activity by his mother, and he was physically and sexually abused in his mother's
and foster care); Von Dohlen v, State, 360 S.C. 588, 602 S.E.2d 738 (2004) (trlal psychiatrist testifled at PCR
that he had not been provided with available medical and psychiatric records, and another psychiatrist who
had extensively examined Petitioner found, a far more serious depressive condition to the point that his altered
mental state made the murder pon-volitional); Rosemond v. Catoe, 383 S.C. 320, 680 S.E.2d 5 (2009)
(counsel ineffactive whers they did not present evidence of schizophrenla based on mistaken befief that
finding of competence precluded it; inmate was prejudiced as his counse] only presented limited information
from pastor and family and one expert, and no evidence was presented of his “troubling mental health
issues"); Council v, State, 380 S.C. 159, 670 S.E.2d 356 (2008) {counsel ineffoctive where he only presented
limited testimony In mitigation from defendant's mother; for example, counset failed to hire a social history
investigator and refied on investigator with no soclal work tralning, startad the investigation late in the process,
provided only limited records to the expert and only met with him a month before trial, failed to get family
history records, and would have been put on notice by the records he did-have that “powerful mitigating
evidence” was available). - :
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As to Dr. Kissiah, again, not only was some information presented on the subject,
but an éssessment of prejudice would also have .tlo include the damaging ihformation that
would have been elicited by focusing on Applicant’s post-arrest letters to his wife. The
State extens;ively cross-examined Dr. Kissiah on the fact that the expressions of love in the
letters could be construed as manipulative in an attempt to get Dorothy to help obstruct
Justice and lie to police to cover up Applicant's crime, {Applicant’s 56}. Additionally, the
Applicant lies in the letter by stating that he was not unfaithful to Dorothy, and did not have
other girls “suck his dick”, when the evidence of course shows Applicaht‘; DNA was found
in Kandee. Applicantalso asks Dorothy for money, which sﬁows an ulterior motive. Thus,

Or. Kissiah and the letters would likely have done more to condemn Applicant than aid him.

Applicant simply has not shown prejudice. See gyfam v. Ozmint, note 14, supra.

C. Failure to pregent avidence of work record
f Applicant next contends his counsel was ineffective for failing to present evidence
&l of

Applicant's work record.

1. There was no deflclency.

As an initial matter, counsel was not deficient. Again, counsel hired a quéliﬂed
mitigation specialist to get all the records, and indeed counsel stated he specifically relied
on Davis to do her job and get relevant work records. {PCR Tr. 1870}. Counsel also hired
a qu'allﬁed forensic social worker to review-the records and soéial history and identify
issues of consequénce for testimony, and Yungman provided to counsel a final report

detailing his ﬁndihgs. {PCR Tr. 1127-29; Respondent’s 11}. That report only mentions
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that Applicant was able to maintain employment, and that fact was elicited during
Yungman'’s testimony at trial. {R. 4806}.

Dale Davis testified she had some employment records {PCR Tr. 1478-81}, and
Yungman testified he was aware of some of Applicant's employment history from what
Applicant told him. However, Applicant did not tell Yungman that he worked at the Naval
Weapons Station while he was discharging his responsibilities at the restitution center
following his prior incarceration. Yungman was not aware that Apblicant supposedly
worked at Hood Construction. {PCR Tr. 1082-85)}.

Regardless, if the mitigation ‘speclalist failed to get the records, or if the testifying
soclal worker decided not to put emphasis on them in his expert analysis of Applicant’s
social history, that is the fault of the expert, not counsel, and is not actionable. See Poyner

ﬁ/. Murray, supra. Counsel elicited what the expert found in this case. Again, counsel is
n

ot ired to second guess his expert's report or have a greater understanding of the

~expert fleld than the expert does. See, 6.q. Hendricks v. Calderon, supra. Moreover, if

Applicant failed to disclose his entire work history to Yungman, that is not a basis for

ineffective assistance. See Collins v. Francis, 728 F.2d 1322 (11" Cir. 1984) (counsel was
not ineffective for failing to investigate witnesses about whom defendant did not tell him);

Primeaux v. Leapley, 502 N.W.2d 265, 268 (S.D. 1993) ("Whers [defendant] did not give

information to counsel, counsel could neither investigate it or éass it on to the expert.”).

Counsel was not deficient.

2. There was no prejudice.
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Regardless, Applicant has not shown prejudice. The only evidence of work history
actually admitted was Applicant’s 76, which was a one-page employment application to
Moody's Mechanical. Again, consideration of anything else not properly admitted s

improper in a prejudice analysis, Bannister v. Sfate. 333 S.C. 298, 509 S.E.2d 807 (1998),

and clearly this one page application would not create a reasonable probability the
sentencer would re-welgh the aggravators and. mutigators and conclude a sentence of
death was not warranted Jones v. State, supra.

However, even if Appliéant's 55 and 76 are considered, along with an “inference”

-that Applicant completed his reé.titution obligations. it still would not arise to the prejudice

standard. Supporting the unchallenged statement elicited ét trial that Applicant maintained
a good employment history with an application or pay stubs is precisely the “fancier” kind
of mitigation case that Jones has held is insufficient for relief. Indeed, documentary
evidence of Applicant's emplaoyment record in and of itself is simply not akin to the kind of
stark, extensive, and moving evidence of mental iliness or a nightmarish béckground, the

absence of which was found to be prejudicial in Wiggins, Williams, and VYon Dohlen.

Appiicant has not shown prejudice.

D. Failure to challenge evidence of Kandee's good character

Applicant next contends his counsel was ineffectiye for failing to rebqt the State’s

victim impact evidence as to Kandee Martin and the effect of her death on her family.
| Of course, thé State called the victim’s mother, who described her “wonderful”
relatlonshlp with her daughter, and Kandee' 5 re|atnonsh|p with her son. She noted that the

effect of Kandee' death had been traumatlc for the young boy, and has torn apart the
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relationship between her and her husband. {R. 4692-4702}. Kandee's father testified
similarly. {R.4703-07}. Counsel asked Kandee's father if Kandee had another child, but
he stated no, and refused to say who the father was on Kandee’s child. {R. 4707-08}. |
. Applicant now contends counsel should have elicited that Kandee was a crack
addlct and a-prostitute. However, counsel was clear that as a strategic matter he saw
nothlng to be gained from eliciting before the jury that the victim was a crack addict, noting
that from his prior experience In the Joseph Gardner frial “it didn't sit well with the jury” to
elicit that the victim might ha_ve been selling her body for drugs. Counsel stated he thought
that would “hurt [Applicant] more”, and distinguished testimony from Yungman in the
sentencing phase as to Applicant’s own crack use, by noting they were trying to show he
had been “kicked to the curb at a young age and he would do what he had té do to
survive”. {PCR Tr. 1631-37; 1821-25). Counsel stated he heard Kandee had another
child, but despite investigation could not get‘any proof of it. {PCR Tr. 1637-41}. Counsel
s also clear that a landmine he wanted to avoid (and indeed Qvés able to a.void) was anyl
inference that Applicant killed Kandee because she owed him money far dnigs or was
going to rat him out to police. {PCR Tr. 1642-43). |
Thus, counsel credibly set forth a yeasonable strategic basis for avoiding any

testimony Kandee was a crack addict or a prostitute, as he felt it could potentially prejudice

~ the jury against his client, based in part from his negative experience in a prior case. This

decision is reasonable and precludes a finding of deficiency. See generally Sexton v.

French, supra; Bell v.»Evatt, supra.
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Regardless, Applicant has not ;shown prejudice. For the defense to call the victim

a crack addict or prostitute would raise a significant possibility of offending the jury, but the

fact that she was a crack addfct would do little to rebut the fact that shg_ loved her parents

and son and they loved her. For whatever cfack use might say about her parenting skills,

it does little t;) rebut testimony was that she loved to play with her son and they had a

spegcial bond: .lt simply cannot be said that this attack! on the victim would create a
reasonable probability of a different resuit in the whole sentencing phase.

E. Failure to object to instruction on allocution

Applicant next contends the trial court erred In advising him that he must limit his
penalty closing argument to evidence in the record, and that counsel was ineffective for

failing to object to this limitation.

During the colloquy on Applicant's right to give argument in the penaity phase, the

Wﬁal court advised Applicant; that, like Iawyers. he would be bound by the evidence in the

case and could not simply testify to the jury during closing argument. The judge noted

' Applicant could make any argument within the record and its reasonable inferences.

However, the judge also pointed out to Applicant that he would be certainly entitled to talk

- eem— -

about the proper penalty, and that Applicant should “feel very free” to do that. The judge
noted that Applicant would be allowed to discuss thke penalty itself “freely”. {R. 4942-45).

| Applicant ultimately declined to give argument. (R. 5012}.
' '_ At PCR, counsel credibly testified that he repeatedly “begged {Applicant] to beg for
his life” before the jury. Counsel noted that Judge Goodstein exfensively went over
Applicant’s right to testify but Petitioner refused. Counsel stated he told Applicant that

' . during allocution he could “stand in front of the jury and talk”, and "beg for [his] life in simple
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plain words”. Counsel stated he did not hear Judge Goodstein say anythi;\g to Petitioner
that violated the law. {PCR‘Tr. 1735-38). Later, counsel reviewed the passages and flatly
stated he saw nothing objecthnable in Judge Good stéih’s comments, pointing out that she -
specifically advised Petitioner he could talk freely about penalty. Counsel also stated he
talked with Applicant about the fact that he could ask the jury for mercy, and__denied that
Applicant ever said to him that he was going to give argument or allocution until Judge
Goodstéin told him he could not argue facts outside the record. Cognsel also stated that
there was never a point, during the guil‘t phase or the sentencing phase, that Applicant
_ expressed a desire to testify or address the jury, despite counsel’s attempts to get him to
- " speak in sentencing phase argument. {PCR Tr, 1887-90}. |
' % / j Counsel were not deficient nor was Applicant prejudiced.. Like any- lawyer, a
defendant would be limited in argument to arguing only within the evidence pre's.ented and
’ its reasonable Inferences — South Carolina Supreme Court decisions are clear that the
closing argument right is NOT an unfettered opportunity for the defendant to give unswom
i testimony to the jury, free of cross-examination from the State.'® Here, the frial court
properly limited Appthant from giving unsworn testimony, but allowed him to discuss the

proper penalty “freely”. Since the instructions were correct, counsel could not have been

deficient nor Applicant prejudiced. See Hough v. Anderson, supra.

18 See State v. Davls, 306 S.C. 246, 411 S.E.2d 220 {1991) ("Aithough, of course, the trial judge may
prohibit a defendant from offering unsworn testimony in his statement to the jury, a defendant may present
argument regarding facts that are in evidence to diract the jury's attention to the circumstances of the crime
ot the defandant's own characteristics since these are proper sentencing considerations.”). See also State
v. Moore, 357 S.C. 458, 593 S.E.2d 608 (2004) {in description of the facts, quoting the trial court's admonition
to a capital defendant during argument that he could not testify or go beyond camment on the avidence
admitted at trial, and concluding that a defandantin the guilt phase could not stress somaething irrelevant like
the fact that his life was at stake). : :
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Applicant also has not shown prejudicé under Strickland. Even if the instructions
were improper, Applicant put forth no proof that absent those instructions he would have
given closing argument in the sentencing phase. Indeed, the evidence goes the otherway,
as counsel was adamant that despite their pleas Applicant never expressed any interest
whatsoeverin addressing the jury in any fashion — whether by testifying or giving argument.
There was no evidence that Applicant stated that he wanted to give argument but decided.
he would not because the judge told"him he would not be able .tdkoffer/unsworn testimony
to the jury. {PCR Tr. 1887-90}. Applicant has not ee}tablished prejudice.

~ And that does not end th_e analysis, as Applicant did not testify in PCR as to what

he would have said had he giveﬁ closing argument in the sentencing phase. Without his
testimony as to what he would have said, this Court cannot judge whether the failure to
fgive argument would create a reasonable probability of a different result in sentencing.
See, e.q. Franklin v. Catoe, 346 S.C. 563, 552 S.E.2d 718 (2001} (ﬂndmg no prejudlce

~ from the failure to advise the capital defendant about his right to personally argue to the

jury, “because the evidence of guilt was overwhelming and because the jury had already

heard him arguing for his innocence when [he] testified"); Cooper v. Moore, 351 S.C. 207,
569 S.E.2d 330 (2002) (finding prejudice from the fallure to advise of argument right,' where
the evidence was not overwhelming, no testimony or exculpatory version was presented
“inany respect ffom the defendant, and “Respendent wanted to tell the jury he was not
guilty of the charged crimes and to show them he was not a ‘crazy person™).
Applicant has not met his burden of showing a rearsonable probability of a different
result from the limitation on argument, and thus the claim should be denied.

F. Fallure to present evidence of intoxication
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- Applicant next contends his counsel was ineffective for failing to elicit evidence
Applicant was intoxicated at the time he committed the crime.
On direct appeal, Applicant contended that he should have received instructions on

statutory mitigators in S.C. Cods Ann. § 16-3-20(C)(b){2), (8) & (7) (Supp. 2000}, due to

his voluntary intoxication. The state supreme court held that while there was ample |

evlderﬁ:e Applicant had been drinking that day and in the past, there was no evidence he
was actually intoxicated at the time of the crime. Accordingly, the court found no error in

failing to charge the mitigatoré  State v. Bowman, 623 S.E.2d 378 (S.C. 2005).

At PCR, James Gadson testified that Applicant drank every day and had been
dnnkmg four or five hours that day He said Bowman was tipsy. {PCR Tr. 149-56}. On
cross, though he defi ned “tipsy” as the lowest level, where one is NOT staggering, or

/§( urring, or displaying any of the effects of alcohol. He stated Apphcant was not a “stone
% ; cold drunk”. {PCR Tr. 190-94}. '

Counsel, though, was clear that he saw no value in eliciting in the guilt phase that |

-Applicant was drunk, as it would do him no godd and potentially prejudice his client before
the jury. While counsel elicited evidence from Yungman during the social history that
Applicant had alcohol abuse, it was becauée he “had to try it at the end [the senténcing
phase]’. . Counsel credibly testified as a strategic matter he would never have called
Gadson back during the sentencing phase to elicit whether Applicant was drunk when he
killed Kandee, because of the risk of what el»se Gadson might say, including reiterating how
Applicant killed Kandee. Counsel was adamant he never would call a co—defendant to the

stand for that purpose. {PCR Tr. 1757-59}.
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On cross, counsel added an additional credible reason - he also noted that he was
avoiding any testlmo'ny that might raise a mental health mitigator and possibly open the
door to the solicitor’s use of the William S. Hall feport. in which Applicant also mentioned

post-mortem sexual contact with Kandee. He noted he had successfully prevented that

- information from coming before the jury with the suppresslon motion, and wanted to be

p
7

careful not to open the door another way and allow it to come iﬁ by way of the Hall report.
Since his psychiatric expert had offered him nothing of value, counsel did not want to open
the door with something of littie use like voluntary intoxication. {PCR Tr. 1827-38).
indeed, counsel at trial halfheartedly requested a charge on mitigator (2) — mental or
emotional disturbance — but he virtually conceded that the recor'd was devoid of alny
evidence to support such a charge. Again, this was because the defense as a tactical
mattér did not want to raise mental health issues as they would "p‘lace {Appellant]ingreater
Jeopardy” based on “certain issues that were part of thé preliminary matters” — referring to

Appellant's statement to the Hall Institute during his evaluation that Kandee's vagina was

fondled after her death. {R. 350-51; 360-64; 1107; 1244}

Counsel was not deficient. Counsel strategically and reasonably saw no value in

eliciting that Applicant was drunk during the guilt phase, as voluntary intoxication Is not a

legal defense and it would potentially be prejudicial to his client. However, while he felt he

‘needed to try anything in the sentencing phase, including eliciting the full social hi'story that

. showed Applicant’s alcoﬁol abuse from ah early age, he never would have under any

circumstances called Gadson back to testify Applicant was drunk when he killed Kandee
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- for fear of what other damaging information Gadson might offer or reiterate. These

decisions were reasonable. See generally Sexton v. French, supra; Bell v. Evatt, supra.

| Regardless, Applicant cannot show prejudice. Calling Gadson to say Applicant was
merely tipsy and not showing any outward effects of alcohol would have little If any
mitigating value, and certainly cannot be said to-créate a reasonable probability that the
sentencerwould have concluded that the balance of aggravating and mitigating
circumstances did not warrant death. See Jones v, State, 332 S.C. 329, 504 S.E.2d.822
(1998). This relatively tame evidence of drinking is in no way akin to the stark, extensive, '
and moving evidence of mental illness or anightmarish background, the complete absence

* of which was found to be prejudicial in Wiggins, Williams, and Von Dohlen. »

Further, any freestanding due process claim could have been raised at trial or on

for PCR. Drayton v. Evatt, 312 S.C. 4, 430 S.E.2d 517 (1993) (issues that could have

7?rect appeél if preserved at trial, and as such the present freestanding claim s improper

een raised at trial or on direct appeal can not be raised in a PCR application absent a
claim of ineffective assistance of counsel).

Xll._Failure to request mitigating instructions on voluntary Intoxication

Based on the previous allegation with regard fo the failure to call James Gadson
back during the sentencing phase to testify that Applicant was tipsy when he killed Kandee.
Applicant finally contends his counsel were ineffective for failing to request either the |
specific mitigators in S.C. Code Ann. § 16-3-20(C)(b)(2), (6) & (7) (Supp. 2000), or a

specific non-statutory mitgator specifically related to voluntary intoxication.
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Applicantis correct that evidence of intoxication at the time the crime was committed
entitles one to either the three statutory mitigators, or a specific instruction as to

intoxication. See State v. Plemmons, 296 S.C. 76, 370 S.E.2d 871 (S.C. 1988). And, the

state 'supreme court held in this case that the mitigators are not required unless there is
actual evidence the defendantwas intoxicatéd atthe time the crime was commitfed. State
v. Bowman, 623 S.E.2d 378 (S.C. 2005).

The basis for rejecﬁng this claim has been previously discussed in the preceding
subsection and Is\incorporated here. Couns:el.strategically and reasonably would nothave
called Gadson back for such a purposs for the risk of what else he might say, and counsel

was also concerned about opening any door td the State’s use of the Hall report with its

damaging information. See Buchanan v Kentucky, 483 U.S. 402 (1987) (the Court

gaeciﬂcally noted that if a defendant “requests an evaluation or presents psychiatric

c ol } evidence, then, atthe very least, the prosecution may rebut this presentation with evidence

from the reports of the examination that the defendant requested”).
Moreover, some evidence that Applicant was “tipsy” is simply not the kind of

-evidence that would create a reasonable probability of a different result, particularly if it had

opened the door to the Hall report. ’

o

.Further, any freestanding 'due process claim could have been raised at trial or on

direct appeal if preserved at trial, and as such the present freestanding claim is improper

_for PCR. Drayton v. Evalt, 312 S.C. 4, 430 S.E.2d 517 (1993) (issues that could have
been raised at frial or on direct appeal can not be raised in a PCR applicalion absenta

claim of ineffective assistance of counsel}.
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CONCLUSION

For the foregoing reasons, Applicant's APCR is denied and dismissed with

prejudica.

Applicant is hereby advised that if he wishes to appeal this Order, a notice of intent

to appeal must be filed within thirty (30) days of the receipt of this Order. Applicant’s

attention is also directed to Rules 203, 206, and 227 of the South Carolina Abpellate Court

" Rules for abpropriate procedures to follow after notice of intent to appeal has been timely

filed.

Therefore, it is ORDERED that:

1. The application for post-convictlon is denied and dismissed with prejudice.

2. Applicant is remanded to the custody of the State of South Carolina.

This é Zjday'of %, 2012,

James E. Lockemy
Presiding Judge

:' lMyﬁﬁ J ,' South Carolina
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STATE OF SOUTH CARCLINA ) IN THE COURT OF COMMON PLEAS

: ) ‘
' COUNTY OF DORCHESTER ) C.A. No. 2006-CP-18-569
MARION BOWMAN, #6006 )
)
Petitioner, ) -
v.. )  MOTION TO ALTER @R AMEND
)  JUDGEMENT, PBURSUANT D
) . RULES9 9a%. %
‘STATE OF SOUTH CAROLINA ) It 5
Respondent. ) A )
) e B
—. " ARl
) '-’;,i'é.-_’-' ‘O i
“ —’4“"_ " ~

PETITIONER MOVES THE COURT for an Order altering and amé}ding the
Judgement in this case, received by undersign counsel from the Clerk of Court on March 12,

2012, Petitioner will file a separate memorandum in support of this motion.

Respectfully submijtted,
ﬂ‘ LAJ’ March 16, 2012

W Bro“b/ Jr., Beaufort, South Carolina
ffices of Jim Brown, PA .

1608 Bumside St., Suite 100, PO Box 592 ’ '
Beaufort, SC 29901

(843) 470-0003 CERTIFICATE OF SERVICE

Uherehy certify that a copy of the foregoing
pleading was mailed to all litigants . of record in
this procceding this 16th day of March, 2012

c/




) .
COUNTY OF DORCHESTER ) C.A. No. 06-CP-18-569
MARION BOWMAN, #6006 ) ,
-_ ) ;
. Applicant, )
)
_ ) MEMORANDUM IN SUPPORT OF
v ) APPLICANT’S MOTION TO ALTER
) OR AMEND. JUDGEMENT PURSUANT
. S ) TO RULE 59
STATE OF SOUTH CAROLINA )
) cs
Respondent. ) =] =
) 308 =
) e
NI B
. sy e (4] 9
The below-listed counsel for the Applicant respectfully provide the following. . . rq;;
" Memorandum in support of Applicant’s Motion to Alter or Amend Judgement Pursiant to Rﬁ)le k
59,
Introduction

_STATE OF SOUTH CAROLINA " ) ~ + IN THE COURT OF COMMON PLEAS

This matter involved litigation stretching over the better part of six years. The PCR

merits hearing alone involved testimony taken over parts of four diffcrent months during the fall o
of 2008; The transcripts, pleadings and cxhibits from both the trial and the metits hearing
constitute over 10,000 pages of documents.

For this reason, undersigned counsel respectfully incorporate all claims, issues, and

_ assertions appearing in the record into this memorandum. It is only within this context that any

meaningful request to alter or amend judgement can be made. However, some items appeating

- in the signed Order merit specific attention.

These important items are contained in the table below. This tablc is taken nearly

verbatim from Applicant's objections to the proposed Order previously submitted to this Court.
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This table is being replicated becausc review suggests the content of the signed Order is identical

~ to the content of the proposed Order.

" Specific Objections

~ Statement/Finding/Conclusion

Problem(s)

6

- - Page -

Objection is made to the finding that
the psychiatric report of Gadson was
equally available to the Applicant and
the government. .~

The Brady material is the information-
contained in the report, not necessarily
the report itself. Further, the report
was generated by a state agency,
falling under the same use of the term
“state” as that prosecuting Applicant. .
When this material contains
impeachment value, then the state
must provide this material, even in the
absence of a request. In this case, the
state obtained this report internally,

-| from one agency to another, without

litigation or subpoena. This report
was not publicly available, The
contents were protected by privilege,
subject to court order. Applicant’s
trial counsel did not possess the _
information in the report or have any

-‘knowledge of the existence of any-

impeachment material as Gadson was
ruled competent. The state did not

 provide it to Applicant’s trial counsel.

6-7

“Objection is made to the finding that
Gadson’s report did not contain
impeachment material.

In fact, the report indicated Gadson
exhibited “some mild impairment of
verbal memory,” habitually used
cannabis including smoking 6 blunts a
day, and experienced blackouts where
he would lose control over his bodily
functions. He claimed he lost control
over his bodily functions on Nursery
Road the night Kandee Martin was
killed. :
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OBjection is made to the finding that -

this suppressed evidence was not
material. -

Gadson claimed to be the only eye-
witness to the killing. Tmpeachment

_of his testimony was necessary to

rebut the state’s case. The
suppression of this impeachment

material undermines confidence in the-

verdict.

10

Objection is made to the finding that
Gadson did not avoid cxposure to the

‘death penalty by reaching a plea

bargain to act as a'state’s witness.

Gadson was charged with Murder.
Twice the state asserted he was the
shooter. In fact, Solicitor Bailey .
suggested he could be charged asa
principle just as Mr, Bowman. Death
is a possible penalty for a principal in
a murder case, whether or not he is the
triggerman, See Tison v Anizona, 481
US 137 (1987).

This agrcement eliminated Gadson’s
exposure to the death penalty through
his cooperation. The jury did not
know this information; but instead,
heard that he would receive twenty
years.

1

Objection is made to the findings
regarding the prior statements of
Coker alleging Gadson was the

| shooter.

| Detective Coker swore under oath that

Gadson shot Kandee Martin. He
swore to this assertion in the arrest
warrant and indictment., If he did not,
then those documents are the result of
some type of fraud or collusion as they
speak for themselves. Counsel fora
capital defendant who is challenging
guilt as the shooter is obligated to test
the state’s case by challenging that
assertion. These statement contradict
the assertion Bowman was the
shooter. This does not open the door
to any involuntary statements.
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Objection is made to the Order’s The arrest warrant affidavit reads:
finding that the arrest warrant affidavit | “...there is probable cause to believe
“in no way indicatcs the State believed | that the defendant named above
Gadson was the one who fired the (Gadson) did commit the crime(s) set
| fatal shot.” forth (murder), and that such probable
' cause is based on the FOLLOWING
FACTS (Emphasis added):
That... James Tawain Gadson...did
shoot and kill onc Kandee Martin...”
A jury should determine whether the
old or new position of the state is -
corrcct.

15 Objection is made to the internally On page 10, the Order indicates that
inconsistent position regarding Gadson never faced the death penalty.
Gadson’s exposure to the death However, page 15 of the Order
penalty. ' indicates that Solicitor Bailey

' “credibly and accurately testified that
Gadson was charged as a principal
first and- COULD HAVE BEEN
CONVICTED AS.
SUCH...."(Emphasis addcd).

15 Objection is madc to the Court’s In fact, Coker is listed as the only
finding that the true billed indictment, | witness to appear before the grand
Plaintiff’s 1, did not mean “Coker told | jury. The bedy of the indictment is
the grand jury that Gadson was the pre-typed and submitted under the
one who shot the victim.” signature of the Solicitor (as an officer

' of the court) and the grand jury found
the assertion accurate without
correction or amendment. A4 fortiori,
Coker told the grand jury that
*...Gadson did...kill one Kandee
Martin by means of shooting the
victim in the head...” See Plaintiff’s 1.

16 Objcction is made to the finding of no | There is a reasonable probability that

prejudice regarding the state’s
assertion that Gadson was the shooter.

the outcome would have been
different if the jury heard the state
previously hummed a different tune
than the version it was peddling at
trial,

9955
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20

Objection is made to the treatment of
the claim Applicant raiscs conceming
Gadson'’s lie about gun ownership.

In fact, the “essence” of Applicant’s
assertion is not that the jury didn’t
know that Gadson owned a similar
make and model gun as the one
attributed to Applicant. The €ssence
is that Gadson is a liar, he lied about
his gun being stolen and he did so
because of his guilt in the shooting.
(The issue of whether the gun
attributed to Applicant was “matched
to the murder scene” will be discussed
later in the application.)

22

OBjection is made to the finding that

the state did not “knowingly offer

' false testimony.” This finding

intentionally misconstrues the nature
of the violation asserted.

Applicant’s claim is one of a violation
of due process. This may occur when'
the state presents testimony which it
knows or “should have known" was
false. See Chavis v NC, 637 F2d 213,
at 222 (4" Cir 1980). Here, Felder’s
tcstimony omitting the gasoline
purchase is false. Through viewing of
the video and the knowledge of Lead
Detective Coker, the state should have
known this testimony was false by

-omission. Coker testified that Felder

would not have been charged with the
Arson if he wasn’t identified as the
purchaser of the gasoline on the video,
PCR, p. 899, L. 6- p. 900, L. 5.

23

Objection is taken the gross mis-
characterization which occurs when
the proposed order implies Bailey did
not know Felder was the gas
purchaser.

In fact, Detective Coker knew Felder
bought the gas, sat at the table with
the prosecutor, and “conveyed to the
prosecutor” this information. PCR, p.
899,1. 6-p.900,1.5.

- 23

Objection is made to the finding that
the “state could not know for certain
that Felder was the one who
purchascd the gasoline used in the
arson.” '

Detective Coker knew this and used
this information to prosccutc Felder
through Arrest Warrant and
Indictment. Coker sat at the table
with the prosecutor and specifically
told him that Felder purchased the gas.
The assertions in the order can only be
accurate if Detective Coker’s sworn
PCR testimony is false.

—r
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Objection is made to the finding that:
“At trial, Felder testified that he

purchased the gasoline at Applicant’s

request.”

In fact, Felder omitted the gasoline
purchase information during the
guilt/innocence trial. Instead the
defense had to correct this falsehood, -
at Applicant’s insistence, during
Applicant’s sentencing, and well after
pronouncement of the verdict in the
trial.

24

' Objection is made to the spelling of
- Valorna Smith’s name as Bolorna

Smith.

See Trial, p. 4112-4124.

2728

Obj'ection is made to the finding that
the state discloses evidence that Felder
purchased the gasoline used in the

"Arson.

The assertion that the state did not
know Felder purchased the gasoline
for the purposes of the Napue claim
and the assertion that the state “...had
circumstantial evidence that it was
Felder who purchased the small
amount of gasoline...”are mutually
exclusive. These two positions can
not both be true. In fact, they can both
be false. The record, in fact, supports
the proposition that the state did not
disclose the identity of Felder as the
gasoline purchaser if review of the
video does not reveal Felder as the
purchaser. But there is no dispute that
Detective Coker conveyed this
information to Bailey and not the

'defense team.

. 28

Objection is made to the Order’s
finding that “None of the evidence
presented at the PCR hearing
indicated the Statc had evidence
connecting the gasoline purchased by
Fedler to the Arson.

In fact, Detective Coker testified at the
PCR hearing that Felder would not
have been charged with the Arson if
he had not been identified on the
video purchasing gasoline. Coker
testified that he told Bailey this
information and that “everything we
had in the case was given to the
Solicitor’s office.” P. 899, |. 6- p.
900, L. 5. '
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30

Objection is made to the Order’s
implication that trial strategy was
involved when Cummings declined to
inform the jury of Felder’s identity as
the purchaser of the gasoline because
it would incriminate Applicant.

In fact, physical evidence identifying
Felder as the gasoline purchaser does
not make Felder’s claim that Bowman
committed the arson any more or less
true. But the fact Felder lied about
this purchase by omitting this fact
does call into question his veracity as
a witness in the very matter before the
trial jury. Felder already testified
Applicant committed the arson.

30-32

Objection is made to the Order’s.
characterization of the Brady claim
regarding the Felder proffer letter and

polygraph.

The issue Applicant presents is not
whether the proffer letter and
polygraph were disclosed, but whether
the prosecutor ever informed
Applicant’s trial counsel that Felder
lied through the proffer letter to get a
deal. Sce Gibson v. St, 514 SE2d 320,
at 323 (SC 1999) (“Only in its full
form did the information constitute
evidence with exculpatory or
impeachment value.”) Trial counsel
was never informed that this letter
triggered the request for a polygraph,
in which Felder again lied to gt a
deal. The prosecution’s awareness of -
the material change in Felder’s
statcments is impeachment material
triggering Brady concems.

32

Objection is made to the findings that
the differences in the proffer letter and -
the trial testimony were minor.

Felder is a liar. Hc lied in the proffer
letter. He lied during the polygraph.
He licd at trial. He testified against
Applicant. His repeated lying and the
state’s willingness to consider perjury
and false statements as-deserving of
reward is a material concern regarding
the veracity of the state’s allegations
against Applicant. The jury never
heard about even one instance of
Felder’s lies.




3

.Objection is made to the Court’s
finding that there was no “wink wink”
deal where the state would reward
Felder regardless of the veracity of his
testimony. -

Bailey recalled multiple occasions
when Felder lied to get a deal. In fact,

he agreed there was *“no other wayto |

characterize” Felder’s information
except as a lie. PCR, p..2109-2114.
Bailey admits he did not reveal these
lies for leniency. Bailey admits he
had no concern about rewarding

| Felder for lying multiplc times. There

is no other way to describe this except
as a deal struck through an unspoken
undcrstanding. 'See St v. Starling,
2010 WL 2861824 (Del. Superior
Court) (Unpublished) (2010) (defining
“wink wink” as an understanding).

35

_Objection is taken to the asscrtion that

the state could not have sought the -
death penalty against Felder given the
sufficiency of the evidence to charge

‘him as an accessory before the fact to

murder.

As indicated by Chief Justice Toal in
her dissent in Bixby, there is no
practical difference to the charge of
accessory before the fact to murder
and murder. The evidence to support
one charge will necessarily support
the other. Using the information of
Felder’s involvement as an accessory
before the fact to murder, Felder faced
a potential death sentence as an
accomplice to murder.

36

‘Objection is made to the finding that
‘Applicant’s trial counsel expressed a
“valid strategic reason” for not
examining Felder regarding the.

- original charges and penalties to

which he was exposed.

In fact, Detective Coker provided
information regarding Felder’s
purchase of gas as a basis for his
original charges. See PCR, p 899, 1.
6- p. 900, I. 5. Applicant’s trial
counsel did not know Coker’s basis
for charging Felder so his “strategy” .
was not valid. In fact, trial counsel
-obviously did not interview Coker to
learn the basis of Felder’s original
charges. This lack of knowledge
corroborates the deficiency of trial
counsel; not valid trial strategy.

19959
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36

41

the five casings at the murder scene
were conclusively matchéd to a gun
linked to Applicant.

Objection is made to the Order’s In fact, the information is only
findings that the information in the “probable cause” that Felder
"arrcst warrant is only “probable committed the crime. But this
cause,” . . probable cause is based upon a sworn
statement asserting Coker possessed
the “following facts” of Felder’s guilt.
; See Plaintiff’'s 17 & 18.

- 38 Objection is made to the finding that | In fact, Felder lied by omission
Applicant’s trial counsel expressed a | regarding the gasoline purchase. This
valid trial strategy. does not corroborate Applicant’s

' involvement in any way. Instead, this.
corroborates Felder’s willingness to
lie to escapc his own liability.

40 Objection is made to the lack of a The existence of charges pending
finding that the non-disclosed against a cooperating witness is
information concerning Hiram impeachment material. See Stv.
Johnson constituted impeachment Mizzell, 563 SE2d 315 (SC 2002) and
material and was suppressed by the St v. Jones, 541 SE2d 813 (SC 2001).
state. '

40-41 Objection is made to the finding that | Therc arc only two witnesses who

the suppressed information was not provided direct testimony concerning

material as defined by the Brady line | Applicant’s guilt. One is Tawain

of cases. Gadson, who claimed to be an
eyewitness and the other is Johnson
who claimed, for the first time at trial,
to have heard Applicant confess. The
prosecutor argued that Gadson’s
_testimony was subject te scrutiny as
biased but that there were no charges
against Johnson, That was untrue and

, was emphasized by the state.
Objection is made to the finding that | It is bewildering that this statement

would be included in the order drafted
by the state when the state's own
expert witness now concedes the '
cvidence of a “conclusive” match
from his testimony at trial was
overstated. Seep. 3401.20-21
(“Theoretically, there is a possibility...
‘that you might find one in 300 billion
‘down the road that produced the same
markings.”)

e




48

Objection is made to the findings that
Applicant did not establish the “Sam
memo” was suppressed.

Applicant’s trial counsel clearly
indicated they did not receive this
information. PCR, p. 1339, 1. 6-11.
The solicitor couldn’t demonstrate he
provided this information. PCR p2150

48

Objection is made to the findings that
the “Sam memo" was not favorable
evidence.

The US Supreme Court states that
when reviewing a Brady claim “a
reviewing court may consider “any
adverse effect that the prosecutor’s
failure to respond might have had on
the preparation or prescntation of the

defendant's case.” Scc US v. Bagley, |
473 US 667, at 683 (1985). Provision.

of this memo would provide defense
counsel a mechanism to demonstrate
that Davis maintained the truth of
Gadson’s confession even when
questioned by the prosecution. This
evidence would be admissible as a

prior consistent statement. See SCRE

Rule 801(d)(1)(B).

49

Objection is made to the finding that
the material contained in the “Sam
memo” was not material.

The only defense theory was that
Marion was not the person who shot
Kandee. At trial, the defense .
suggested the killer was Gadson. This
information exculpated Bowman and-
impeached Gadson. As the only
purported eye witness to the killing, it
is hard to comprehend how there is
not a reasonablc probability that

‘disclosure would have resulted in a

different result in the proceeding,
Again, the US Supreme Court states
that when reviewing a Brady claim “a
reviewing court may consider “any
adverse effect that the prosecutor’s

failure to respond might have hadon

the preparation or prescntation of the
defendant's case.” See US v. Bagley,
473 US 667, at 683 (1985).
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50

Objection is made to the findings that
the difference between impeachment
with only the handwrittcn statement as
opposed to impeachment with both

Ricky Davis® handwritten statement.

The fact Davis wrote his handwritten
note and then confirmed the same to
the solicitor’s office is so significant
that trial counsel expressed shock and
disappointment that this information
was not disclosed. See PCR, p. 1339,
1. 6-11. Further, the “Sam memo™
clarifies that Bowman told Ricky to
write down what Gadson told him.
Not that Applicant told him to
fabricate a statement. See Applicant’s |
67.

50

Trial counsel was not incffective for
not presenting Rickic Davis’
testimony regarding Taiwan Gadson’s
confession.

The note is in Rickie Davis’
handwriting and reads, “I Rickie was
'on A-side with Gadson and he said he
shot the girl and gave Bowman back
the gun that was used...” Bigger
problem: Rickie Davis repeated this
same. confession by Gadson in greater
detail to an investigator from the
Solicitor’s office. A criminal friend of
Gadson’s, housed with Gadson, who
has a change of heart when it appears he
will actually be called to testify at the
trial of Bowman: no matter what Davis
would have testified to (and we’ll never
know because trial counsel didn’t call
him), no rcasonable juror would not be
concerned about who really shot
Kandee Martin, especially in light of
the fact that, if Rickie Davis testified in
amanner different fromhis handwritten
statement. (Applicant’s 1) See
Applicant’s Amended Brief Supporting
the Fourth Amended Application for
Post Conviction Relief 44-46.

53

Trial counsel was not ineffective for
not ineffective in not presenting

‘Gadson’s location on A-side along

with Rickie Davis.

' corroborate  Rickic

Detective Coker would have been a
witncsses from the prosecution team to
Davis’ prior
inconsistent statement if Rickie Davis
-actually testified differently from his
own handwritten statement (Applicant’s
11). See DCDC records, (Applicant’s
41) and Det. Coker’s notes,
(Applicant’s . 45) See Applicant’s
Amended Brief Supporting the Fourth




Amended Application for Post
Conviction Relief 41-46.

34

Trial counsel was not ineffective in
not asking Detective Coker about
Gadson’s lying about owning a .380

If the defense theory was that Gadson
shot Kandee Martin, why would any
competent lawyer not ask about
Gadson’s lies relating to a weapon of
the same make and model as the
suspected murder weapon? (PCR trial,
p.911, 1.1-6) See Applicant’s Amended
Brief Supporting the Fourth Amended
Application for Post Conviction Relief
47-48.

55

Trial counsel was not ineffective in
not asking Detective Coker about -

statements heard by Bruce McLean

Dcfcase counsel never cross-examined
Coker about videotaped present sense
impressions and excited utterances
involving people talking about killing a

girl and wanting to dispose of her body

at a gas pump the Applicant was ncver
at. PCR Trnal, p. 922, 1. 2-13. See

| Applicant’s Amended Brief Supporting

the Fourth Amended Application for
Post Conviction Relief 48-49.

57

Trial counsel was not ineffective in
not cross-examining Detective Caker
about Felder being the one who
purchased the gasoline.

Under what thcory would defense
counsel NOT be incffcctive for failing
to bring to the jury’s attention blatant
lies committed by the State’s witnesscs
who were given sweetheart deals in
exchange for their cooperation? (PCR
Trial, p.685, 1. 15-19 and PCR trial, p.
2114, 1. 7-15) See Applicant’s
Amended Brief Supporting the Fourth
Amended Application for Post
Conviction Relief 49-51.

58-62

Applicant failed to establish Hardee-
Thomas acted under an actual conflict
of interest as a result of her former
representation of Ricky Davis and then

active representation of Applicant.

- At the time Rickie Davis wrote the

memo (Plaintiff’s 11) in August 2001,
Hardee-Thomas was actively
representing both Davis and Applicant.
(Plaintiff’s 19-23 and Defcendant's 17)
Suchjoint representations of conflicting
interests are inherently suspect.
Mickens v. Tavlor, 535U.S. 162, at 166
(2002), Holloway v. Arkansas, 435
U.S. 475 (1978). Wheat v. U.S., 486
U.S. 153. There was no valid waiver of

this conflict of interest. U.S. v. Ellison,
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798 F.2d 1102, at 1108 (7" Cir. 1986).
The clear implication is that Thomas
took action adverse to Marion Bowman
in part because of her allegiance and

obligation to Davis. If nothing else, it |

appears that this- conflict prevented |
Thomas from discussing Davis with
Marion Bowman, Prejudice is
presumed and a new trial should be
granted. See Cronic at 658-659; also see |-
Geders v. United States, 4257U.8. 80, at
91 (1976) and Gideon v. Wainwright,
372 U.S. 335, 344-345 (1963). - See
Applicant’s Amended Brief Supporting
the Fourth Amended Application for
Post Conviction Relief 53-63.

Therc were no sustainable objections

65 The State’s own expert testified that
to exclude the DNA match between there was no way to put a date or time
Applicant and deceased. .. “...this on the sex. (Trial, p.4393, 1. 9-19)
evidence is confirmatory of the There were a host of sustainable
identity of the Applicant as the objcctions, pursuant to SCRE 402,403
murderer...” & 404(b) and Strickland v

Washington. see Applicant’s
Amended Brief Supporting the Fourth
Amended Application for Post
- Conviction Relief 65-72.
70-72 | There was no valid basis for objecting { The Solicitor knew the differencc
' to the arson expert's testimony thata | between a petroleum product and an
heavy petrolcum product was found accelerant and yet, in front of the jury
on Applicant’s pants and that “the was allowed to ask his expert without '
solicitor in argument never mentioned | objection, “Would you state whether .
the accelerant on the pants” or not you detected petroleum
: accelerant in those jeans.” (Trial p.
4298, L. 2-5) There were ample
grounds for valid objections to this -
evidence under Strickland; SCRE 402,
403 and 702. see Applicant’s
- Amended Brief Supporting the Fourth
Amended Application for Post
Conviction Relief 72-74,
79 There was no valid objection to the SCRE 102, 103, 104 and Strickland

introduction of the Applicant’s
relatives’ plea agrecements

objections and a redaction of the
charges the relatives pled to could
have eliminated the introduction of




the highly prejudicial implication that
Applicant somehow participated in the
conspiracy to dispose of the murder
weapon. see Applicant’s Amended
Brief Supporting the Fourth Amended
Application for Post Conviction Relief
74-78.

3191

Counsel was not “deficient for not

objccting to a SLED firearms examiner
testifying that the casings at the scene
of the murder matched the firearm

attributed to the Applicant “to the.

exclusion of all other weapons.”

There was no statistical basis for this
expert opinion at the time of the trial,
and Applicant’s trial counsel argued to
the jury that Taiwan Gadson killed
Kandee Martin with his gun of the same

| make and model, after the very expert
testimbny he failed to- object to

eliminated this as a possibility. see
Applicant’s Amended Brief Supporting
the Fourth Amended Application for
Post Conviction Relief 79-81.

100

Counsel was not deficient in failing to-

object to the solicitor’s cross-

| examination of Applicant’s witness as

to “good” prison conditions

Applicant flat out admitted he missed
that objection, thereby failing to
preserve that issue for
Applicant/Appcllant’s dircct appeal,
PCR Trial, p.1721, 1.15-25 & p. 1722,,
1.1; thereby allowing the introduction
and - consideration by the jury of
arbitrary factors in violation of SC
Code Section 16-3-25 (c)(1). See
Applicant’s Amended Brief Supporting
the Fourth Amended Application for
Post Conviction Relief 82-83.

105-112

Counsel was not deficient for failing to
challenge the allegations of kidnapping
as an aggravating factor during the
penalty phase.

Upon a review of Taiwan Gadson’s
testimony at Appellant’s original trial,
(Trial pgs 3980-4038) thcre was no
mention of any inveigling, deception or
otherwisc from which a jury could infer
that Kandee Martin was kidnapped. See
Applicant’s Amended Brief Supporting
the Fourth Amended Application for
Post Conviction Relief 84-86.

113-117

Applicant’s trial counsel did not
constructively absent themselves from
the preparation and presentation of the
mitigation case. '

Tnal counsel “never once™ met with the
social worker t0 “sit down and go over

his proposed testimony” (PCR p.1093,

1. 20-24 and PCR, p. 1094, 1. 7-9). Both
the social worker and psychologist
hired by trial counsel noted a complete
failure of counsel to inform them of
trial strategy (Plaintiff’s 51 & 57) The

testifying social worker, without any |
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guidance from trial counsel (PCR,
p.1093, 1. 13-15) was left to make
critical decisions as to which evidence
to present, and as such, failed to present

| existing - evidence of Appcllant’s

capacity to be of emotional valuc to

| others and his long history of legitimate

and gainful employment. Instead, the
social worker testified Applicant was a
drug dealer and beat a schoolmate with
a tree limb and although Appellant fo
this day steadfastly denies being the
person who shot Kandee Martin; the
social worker testified in his expert
opinion that no cxcuse could be offered
for Bowman's actions in killing Kandee
Martin. (Trial, p. 4809,1. 10-20). U.S. v
Cronic, 466 U.S. 648 (1984), Brooks v
Tennessee, 406 U.S. 605 (1972) and
Frett v. State, 298 S.C. 54,378 S.E.2d
249 (1988). See Applicant’s Amended
Brief Supporting the Fourth Amended
Application for Post Conviction Relief
87-90.

122

Applicant can show neither deficiency

‘nor prejudice with regard to the alleged

failure to present cvidence of

,Applicant’s’.emotipnal value to others.

Trial counsel knew of this positive
character trait (Plaintiff’s 52 & 62) and
knew how to hire and elicit this
evidence from a family psychologist
(PCR p. 1456, 1.4-8), but because of the
complete breakdown in the adversarial
process, as condemned in Cronic, the
testifying social worker was left to
make the decision to focus on the
“more negative aspects of his life”.
(PCR, p. 1092,1. 25— p. 1093, 1. 9). See
Applicant’s Amended Brief Supporting
the Fourth Amended Application for
Post Conviction Relief 90-95.

129

If the testifying social worker decided
not to put emphasis on Applicant’s
extensive work history and successful
complction of his time in the
restitution center, that is the fault of
the expert, not counsel.

Applicant’s work history and successful |
completion of the restitution center
werc available to trial counsel,
(Plaintiff’s 55 & 56 and PCR, p. 1478-
1480) and is further evidence of the
complete breakdown between counsel
and thc hired experts, and thus, the
adversarial process, amounting to a
constructive absence from the trial




preparation and prescntation in

-violation of Cronic and- Applicant’s
‘right to counsel guaranteed by the Sixth

Amendment of the U.S. Constitution
and Article 1, Section 14 of the S.C.
Constitution, as well as South Carolina

law, including S.C. Code Sections 16-3- |

26 (B)(1) and 17-23-60. See
Applicant’s Amended Brief Supporting
the Fourth Amended Application for
Post Conviction Relief 95-96.

134-137

Counsel was not deficient for failing
‘to present evidence of intoxication.

The S.C. Supreme Court ruled
in Applicant/Appellant’s direct appeal
the trial court was correct in deciding
not to charge intoxication as a
mitigating circumstance because the
trial record was devoid of information
that Applicant “was actually intoxicated
at the time of the crime.” State v..
Bowman, 623 SE2d378, at 383 (SC
2005), rehearing denied (2006). This
lack of evidence could easily have been
cured by trial counsels’ decision to
inquire of witnesses that did testify of
Applicant’s level of intoxication on the
day of the killing. (James Taiwan
Gadson testified at the Post Conviction
Rclief trial that Marion Bowman was
drinking for four to five hours on the
day of the murder. PCR transcript page
152 lines 22-25 and page 153 lines 1-
14. He also testified that the Applicant
drank beer everyday. See page 153 lines
24-25 and 154 lines 1-7, wherein he

testitied that the Applicant drank Old |

English 800 everyday. Taiwan Gadson
further testified that the Applicant was

- drinking liquor that day. See page 155

line 4-9. And most significantly,
Taiwan Gadson testified that the
Applicant was intoxicated on the day of
the murder. See page 156 lines 1-5 and

1157 lincs 12-25.

137

Counsel was not deficient for failing
to request either the specific
mitigators in S.C. Code Ann, Section
16-3-20 (CY(b)(2), (6) & (7)

Applicant’s trial counsel labored under
the mistaken belicf that voluntary
intoxication was an aggravating factor.
For that reason, he failed to elicit
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(Supp.2000) or a specific non-
statutory mitigator spccifically related
to voluntary intoxication.

evidence of intoxication, harbored an
erroneous belief that the introduction of
such evidence would somehow result in
the introduction of Applicant’s mental
health report and failed to request either
the specific mitigators in S.C. Code
Ann, Section 16-3-20 (C)(b)(2), (6) &
(7) (Supp.2000) or a specific non-

-statutory mitigator specifically related

to voluntary intoxication. State v.
Plemmons, 370 SE2d 871 (SC 1988).
See Applicant’s Amended Brief
Supporting the Fourth- Amended
Application for Post Conviction Relief
103-104.

Conclusion

For the reasons expressed above and in light-of the entire record and all pleadings,

briefings and applications, the Court should alter or amend its judgement in accordance with

~ Rule 9.

Resp ctfully submitted,

Law Ofﬁ;:es of Jim B-rown, P.A.
1600 Bumside Street, Suite 100

'P.O. Box 592

Beaufort, SC 29901-0592
(843) 470-0003

John Sinclaire, II1

John Sinclaire, I1I, LLC.
P.0O. Box 370

Charleston, SC 29402-0370
(843) 853-9300

Attorneys for the Applicant

Beaufort, SC
April 19, 2012
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ALAN WiLsoN -

ATTORNEY GENERAL
. | %
April 30, 2012 o = >
. - 20% %
~ The Honorable James E. Lockemy TSR L
- South Carolina Court of Appeals ' ‘Av =2 2
P.O.Box 750 ' S A
Dillon, SC 29536 g
, A U}

Re: Marion Bowman v, State 06-CP-18-569

Dear Judge Lockemy,

: | am in receipt of Applicant’'s memorandum in support of his Rule 59(e) motion.
Please accept this letter in lieu of a formal response. From a review of the arguments
made in the memorandum, it appears that they are an exact reiteration of the arguments
Applicant made in support of his Objections to the proposed order. Those arguments were
a reiteration of the arguments Applicant made at the conclusion of the evidentiary hearing
and in the post-trial briefing process. The State of course would be happy to formally
respond if the Court desires, but Applicant’s points were already specnﬂcally addressed in
the State's post-trial brief which this Court found persuaswe

Of course, please do not hesitate to contact me W|th any questions or concemns, and
{ stand ready to prowde anything further as directed by the | ourt.

_cc: The Honorable Cheryl Graham, Dorchester
~ Jim Brown, Esquire
John Sinclaire, lll, Esquire

RemeerT C. Dennis BUILDING »  PosT OFrICE Box 11549 ¢ CoLuMBlA, SC 29211-1549 « TeiLepHONE 803-734-3870 » EAcsmviLe 803-253-6283
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October 31, 2012

IN THE COURT OF COMMON

W

STATE OF SOUTH CAROLINA )
) PLEAS

- COUNTY OF DORCHESTER )

o 3 C.A. No. 06-CP-18-569
MARION BOWMAN, #6006, ) |
Applicant, ) .

- - ) ORDER -
V. ) '

) B g
STATE OF SOUTH CAROLINA,Y T, %: Zz 3
Respondent. = ) . AR < %@

, e @ss
A
1 ‘g“k ﬁ

A
After careful consideration of Applicant's motion to alter or amend ju%g

pursuant to Rule 59(e), SCRCP, the motion is denied.

7fames E. Lockemy, Presiding -
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM DORCHESTER COUNTY
Court of Common Pleas, Non Jury

James E. Lockemy, Circuit Court Judge

Case Number: 06-CP-18-569

Marion Bowman,.........ccoovviereninenniniansnnnane. e bbb e Appellant.

TRE SHALE.....cocreerieieriiiiies ettt teste st ittt et s e e s e st s s bestesae s e e eressaneentebaenssrsarens Respondent.

Notice of Appeal

Marion Bowman appeals the judgment of the Circuit Court, the Honorable James E.
Lockemy presiding, denying Applicant’s request for post conviction relief. The Order was
signed on February 27, 2012. and received by counsel for the Applicant on March 19, 2012. The
Honorable James E. Lockemy, presiding, also denied Applicant’s Motion to Alter and Amend
Judgment pursuant to SCRCP Rule 59 on October 31, 2012 and received by counsel for

Applicant on November 2, 2012 _

November 19, 2012 : A.Bro JJr.
) Attprney for ellant
: 600 Burnside Street, Suite 100
" ' /0.Box 592

Beaufort, South Carolina 29901-0592
(843) 470-0003

Other Counsel of Record:

S. Creighton Waters

Asst. Attorney General

Office of the Attorney General
P.O.Box 11549

Columbia, SC 29211
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

:APPEAL FROM DORCHESTER COUNTY
‘Court of Common Pleas, Non Jury

James E. Lockemy, Circuit Court Judge

Case Number: 06-CP-18-569

Marion Bowma.n, ....................................................................................... Appellant.

THE SEALE,...eeeierieiiereeiecienereetecererersaerssarensseesssreesssetssanesssesssasssansrssessnntossssascsssnessonnesssons Respondent.

Proof of Service

I certify that I have served a copy of the Notice of Appeal on the State of South Carolina -
by depositing a copy of this Notice in the United States Mail, postage prepaid, on November 19,
2012, addressed to the State’s attorney of record, Creighton Waters, Assistant Attorney General,
Office of the Attorney General, P.O. Box 11549, Columbia, SC 29211.

L)~

November 19, 2012 wn Jr.
‘ ' 0 Burns1de Suite 100
0. Box 592
Beaufort, South Carolina 29901-0592
(843) 470-0003
Other Counsel of Record: .

S. Creighton Waters

Asst. Attorney General

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
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‘SOUTH CAROLINA COMMISSIONION INDIGENT DREENSE

Division of Appellate Defense Robert M. Dudek, Chief Appeilate Defender
1330 Lady. Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbla, South Carolina 29201-3332
Post Office Box 11689 -

Columbla, South Carolina 29211-1589

Telephone: (B03)734-1330
Facsimile: (803)734-1397

February 7, 2013

The Honorable Daniel E. Shearouse
Clerk, S.C. Supreme Court
PO Box 11330
Columbia, SC 29211

Re: The State v. Marion Bowman
Dear Mr. Shearouse:

Enclosed are an original and six copies of the Motion to Remand for a Reconstruction of the
Record in the above-captioned case. Thank you for your assistance in this matter.

Sincerely, ﬂ
RonM. Dudek '
Chief Appellate Defender

RMD/kam
Enclosure

cc: Donald Zelenka, Esquire
Mr. Marion Bowman



9974 B _ ~ oy

STATE OF SOUTH CAROLINA
IN THE SUPREME COURT
: Certiorari to Dorchester County F EIVE -
: . 8 .
James E. Lockemy, Circuit Court Judge 7 2013

1\, s
g | Yrerme Couy

: MARION BOWMAN,
PETITIONER,
i .
: STATE OF SOUTH CAROLINA,
RESPONDENT
[ S -
LA N et} e \ )
APPELLATE CASE NO. 2012-213468
FEB -7 2013

MOTION TO REMAND FOR A
e RECONSTRUCTION OF THE PCR RECORD

The above named petitioner, through his undersigned counsel, would respectfully move this
Court for a remand to the Dorchester County Court of General Sessions for a reconstruction of the
record of hearings on the dates that follow. In support of this motion, counsel would respectfully
show the Court:
1. Petitioner was convicted of murder and third degree arson following a jury trial on May 17-

’ 20, 2002 before the Honorable Diane S. Goodstein.



2. Petitioner filed his application for post-conviction relief on April 7, 2006. Tﬁe state filed its
return on August 18, 2006. An evidentiary hearing was held before the Honorable James E.
Lockemy during the months of September, November, and December of 2008. James Arthur
Brown and Jack Sinclaire, III represented petitionef. An order of dismissal was filed on February
| 27,2012. | |
3. Petitioner has all transcripts from the post-eonviction relief- hearing, which include the
foﬂowing dates: September 15-18, 2008; September 29-30, 2008; November 24, 2008, December
18-19, 2008; and December 22, 2008.
4, - Mr. Brown and Mr. Sinclaire notified petitioner of additional hearing dates before the post-
conviction felief hearing, and all of the transcripts were requested on December 18, 2012. Petitioner
has been unable to obtain the transcripts for these hearings because the reeords (tapes) ﬁoni the
hearings have been destroyed. | |
5. The first hearing was held on November 6, 2006 appointing Mr. Brown and Charlie Johnson
as PCR counsel. In a letter dated December 28, 2012, the court reporter states the records from this
hearing were destroyed.- A copy of that letter is attached to this moﬁqn as Exhibit A. The
qualifications of the respective attorneys were probably placed on the record during this hearing and
therefore could possibly become relevant in the future.
6. - The next hearing was held in December of 2006, aﬁd was for a funding reqﬁest only,;. Inan
email correspondence dated January 10, 2013, the court repo_rtef states the records frem this hearing
were destroyed. A cop& of that email is attached to this motion as Exhibit B.
7. The next heariﬁg date was March 14, 2007, where Judge Lockemy postponed a summary
judgment hearing, In an e-mail correspondence dated January 3, 2013, the court reporter states the

records from this hearing were destroyed.
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A Aisthier erig oti Jofie 15,2007 was alio 1egardmg 4, iivhinaty jodpnent, which wag
denfed: Tira lefterdatedJanumy 7, 2012, He-eourt reporterstates fie recordls from ths hearing wete
dastioyed. A sopy: st ihiat letteriv atmaeliad tohisiiiotion BB C. |

9. Duingizheadingon Decenfber 12; 200% Ghatlie ohnson was relteved and Jack Sinclaire
wias appoinited., T an e-fail cotiespondente dated Tatviary: 10, 2013, the: esutt:repoitar stites that
she Has fo renordiof a hearinip oetuiing o this:date,

10, Counsel is hopeful ‘thay mueh of the reconstrustion ‘of ‘the record in this vase ean. be

axeoniplishied throwgh stipulations ohoe:the: case i remanded, and will.result fh mifnmum delay.

"WHEREFORE,; petitfoner ‘respectfully requests that Hifs: case be remanded -to e

Detehester oty Cotitt of Genetal Sessiors foriecoustiistion of the abiove hiearings whére:the

records: tave been-destroyed, Counsel further requests that thw appealibe:held in-abeyance pendivg
the butéome:of thismotion.

Respeetfully subifiitied,

Attorneys for Pefitioner

This 785 day of Februaty, 2018
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EXHIBIT A
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l—_zi ;.'f"

Elizabeth. B. Harris, CVE-M
Official Conit Repoiter - Sth Judigial Citeuit
| 414 Autumn Citele
Columbia, SC 29206

EHarris@sccourts.org

. Pecember28,-2012-
Kimberly McCall

seciy B pr
PO Boc11588 JA & 20
Coluinbig, SC 29211-1589
' ' SCOFEICE OF
To Re: Mevsian Bawman, vs: State AFPELLAYE DEFENSE
2006-CP-18-569 '

LrearMs, McGally

Thauok you for your:recent letter request;ng the above-reférenced transcript: Unfortunately, t the
tecords. of this 2006-trialne longerexist,

By ordler of thie Soilth.Carolina Supreme Courty.reporters are required {o keep all récords-foi- five
YeaEs, Slifce _ﬂu.s pase wasBieard November:6; 2006, all méterials were déstroyed it Decemberof
2011, thie eitd of'the five-yeer ietention gerlod.

T wigh I had better newsdoriyow; but I'm afrdid T doii't.

Efizabeth B. Harris, CVR
Offieial:€ougt Reporter

RECEIVED
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EXHIBIT B
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Kimberly McCall

From: Ozment-Cartee, Pamela [PCartee@sccourts.org]
Sent: Thursday, January 10, 2013 3:14 PM

To: Kimberly McCall

Subject: : RE: Transcript Request - The State v Marion Bowman
Importance: High

Kimberly, I have researched my files and your request for a transcript in the above
. referenced matter The State v Marion Bowman. - There was no hearing on 12/6/06. However
- there was a hearing on 12/12/06. Unfortunately, those files have been destroyed. My
backup records indicate that there was no hearing on 12/12/07.

We are only required to obtaln files for five years, and that recording has been

destroyed.
If I may be of further assistance, please do not hesitate to contact me.

Sincerely,

Pamela Ozment-Cartee
Circuit Court Repoxrter
Fourth Judicial Circuit
843.861.4251

From: Kimberly McCall [kmccall@sccid.sc.gov]

Sent: Friday, December 28, 2012 3:00 PM

To: Ozment-Cartee, Pamela

Subject: RE: Transcript Request - The State v Marion Bowman

Thank you so much!......enjoy your vacation! :-~)

————— Original Message-—--—

From: Ozment-Cartee, Pamela [mailto:PCartee@accourts. org]
Sent: Friday, December 28, 2012 11:09 AM

To: Kimberly McCall

Subiject: Transcript Request - The State v Marion Bowman

Kimberly, good morning. This email will confirm that you have requested 2 transcripts in
the above subject line. I do know that the date for December 12, 2007 is incorrect. The
date should be December 12, 2006. I am on vacation and will not return to the office
until January 7, 2013. I will follow-up and see if the tapes and notes are still
available as 2006 falls outside of the required time we retain transcripts. The December
6, 2006 date is also incorrect. My notes indicate that there was no hearing held that
week in regards to Mr. Bowman. Thank you. Pam Cartee

Pamela Ozment-Cartee
Circuit Court Reporter
Fourth Judicial Circuit
843.861.4251
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s

SUSAN “MIA” PERRON | -
CIRCUIT-COURT REPORTER! sl el
POST OFFICE-BOX 31865 - SR WY
CHARLESTON, SOUTH CAROLINA, 29417-1865

1-7(6-231-6028 [cell] . AN g% MH

January 7,013

:Kiiilbeﬂy MeCulr

Post-iQfﬁce Box 11589 o
Colurgbig, Sonth- Careling 29261-3332

Tn'Rei ‘Staterv. Marion Bowmian Therringdates4 5107]
'2006-CP%1 8-00569
Degr Ms. McGall:

Iy referénge to yaur coi‘respondence concerning the-above-captioned tdse, we-are only
::reqmred ‘to tetath.records For five-yedrs. These records have been dgstroyed.

T ¢an be of further asgistancs, pledsecontadt rﬂe-dt-th&aboveiad'ci'tjﬁss orphone duinber,

Cordially;,

A:m.ﬁ

Susain “Mia” Peion.
Chreuit Coust Repotter
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STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Cettiorari to Dorchester County

James E. Lockemy, Circuit Court Judge

MARION BOWMAN,
PETITIONER,
V.
STATE OF SOUTH CAROLINA,
RESPONDENT
CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true copy of the Motion to Remand for a
Reconstruction of the PCR Record in the above referenced case has been served upon opposing
counsel, Donald Zelenka, Esquire, at Rembert Dennis Building, 1000 Assembly Street, Room 519,
Columbia, SC 29201; and Marion Bowman, #6006 at Lieber Correctional Institutio is 7th day

of February, 2013.
JZ%/‘/%%(t’

Robert M Dudek
Chief Appellate Defender

Attomey for Petitioner

SUBSCRIBED AND SWORN TO before me
this 7th day of February, 2013.

,& —~ _—— (LS)
Notary Public for South Carolina ,
My Commission Expires: October 2, 2013.




r"\r
i i

9984

ALANWILSON ~
ATTORNEY GENERAL

February 19, 2013

g T ~
Honorable Daniel E. Shearouse : .
Clerk, South Carolina Supréme Court FEB 19 2013
P.O.Box 11330
Columbia, SC 29211

Re:  Marion Bowman v. State of South Carolina
Appellate Case No. 2012-213468

Dear Mr. Shearouse:

Enclosed please find the original and six (6) copies of the Return to Motion to Remand
Jor a Reconstruction of the PCR Record in the above-referenced case for filing. By copy of this
letter, I am serving opposmg counsel with same.

Legal Assistant t¢ Donald J. Zelenka |
Senior Assistant Deputy Attorney General

/lbb
Enclosures

CC:

Crelghton Waters, Asst. Deputy Attorney General
Al Simons, Assistant Attorney General

REMBERT C. DENNIS BUILDING « POST OFFICE BOX 11549 « COLUMBIA, SC29211-1549 « TELEPHONE 803-734-3970 « FACSIMMILE 803-253-6283



STATE OF SOUTH CAROLINA
'IN THE SUPREME COURT

Certiorari to Dorchester County
James E. Lockemy, Circuit Court Judge

Appellate Case No. 2012-213468

MARION BOWMAN,
‘ - Petitioner,

STATE OF SOUTH CAROLINA,

| Respondent

RETURN TO MOTION TO REMAND FOR A
RECONSTRUCTION OF THE PCR RECORD

The Respondent, State of South Carolina, hereby makes a Return to the Motion to

| ~ Remand. At the outset, Resﬁondent notes that it doés have in its boss_ession the following
/l,b transéripts from the following hearings“. that Petitioner répoﬂed were missing and/or destroyed.
Respondent has advised opposing counsel and pro_vided-them to him by email this date:

1. June 15, 2007 (74 pages) - Summary Judgment Hearing

2. October 11, 2007 (19 pages) |
Respondent has also advised opposing counsel of an immediate need to order a January 16, 2008
transcript.

L

Respondents have reviewed its records and discussed the matters with office counsel.
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A. November 16. 2006 - Appointment Hearing
Respondent does not have a transcript of the matter in its possession. Hchver;
Respondent haé notes that a hean'ng was h¢ld at?2 p.m. at the Dillon County Courthouse before
Judge James Lockemy in Dillon County. Respondént’s notes reflect that Charles Johnson and
James Brown were present and appoinfed. Also, a November 9, 2606 letter from James Brown
memorializihg his évents of hea:ing. ‘

B. Decex_nber 12. 2006 Hearing

No transcript ordered. Status hearing held at Chesterfield County Courthouse. Deadlines
set. Counsel present. Respondent not aware if funding issues addressed-ex parte.

C. March 14,2007 Hearing

No transcript ordered. According to our notes, hearing was held at 2 p.m. in Lancaster
County with both counsel present. It was a motion hearing and status conference which set date
for a final hearing on pre-trial motions. The hearing also addressed discovery issues. It set

November.26 for evidentiary hearing, motions hearing for April 19 in Beaufort, final amended

- application on April 13 and final amended return on April 16.

D. May 23, 2007 - Telephone Conference Call

‘No transcript. Telephone conference call with Judge Lockemy, Creighton Waters, and

Jim Brown. The issue concerned custody and transportation issues related to a weapon. This

resulted in May 25, 2007 “Order to Transport Physical Evidence to Expert in Lilburn Georgia.”

E. June 15, 2007 Summary Judgment Hearing
Transcripf'aizailablc. ‘Prm‘/ide‘d' to opposing appellate counsel on February 19, 2013.
F. Qctober 11, 20l»07 - Status Conference
Not included on opposing cdunsel’s list. Transcript available and prpvided to counsel on

2



February 19, 2013. Set merits hearing for March 31, 2008, and status cohference for December
4,2007 and directs Petitioner’s counsel to respond to discovery requests of State.

- G. December 4, 2007 - Status Conference (Cancelled)

There was a status conference set for December 4,2007 in Dorchester County. On
December 3, 2007, by email, the December 4 status conference was postponed until a later date.-

There was 1o December 12. 2007 hearing.

H. January 16, 2008 - Hearing and Status Conference
[Not on Appellant’s list]

No current transcript. Advised opposing counsel to order transcript on February 15,

2013. Hearing held in Darlington County on January 16,2008 at 2 p.m. Counsel Johnson

relieved due to acceptance of position in Solicitor’s Office. Jack Sinclair is appointed to replace
him. According to notes, Sinclair given 15 days to meet with Applicant and counsel Brown.
Schedules status conference for March 26, 2008 and evidentiary hearing for May 27 and June 2,

2008.

I. March 26. 2008 (Dillon County) (2 p.m.)

The conference was changed on March 21 to a telephone status conference. It re-

scheduled the evidentiary hearing to September 15, 2008 based uoon.a continuance motion.
IL.

WHEREFORE, Respondent submits the request to remand to reconstruct the hearings of
June 15, 2007 (and October 11, 2007) are moot due to the existence of the transcript.
Respondent further requests opposing counsel to order the January 16, 2008 hearing transcript
(which was not included on his list and was the hearing when counsel J ovhnson was relievedj.
Respondent requests that a motion to remand for a reconstruction of a December 12, 2007 be

3
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o o

denied because no hearing occurred on that date in this matter.

1

'Respondents leave it to the Court’s discretion to remand and reconstruct the following

hearings before Judge Lockemy:

AW

Noveniber 6, 2006 - appointment hearing
December 12, 2006 - status conference
March 14, 2007 - status conference

May 23, 2007 - telephone status conference

WHEREFORE, Respondents have made Return to the Motion to Réinand.

February 19,2013

-Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

DONALD J. ZELENKA
Senior Assistant Deputy Attorney General

ATTORNEYS FOR RESPONDENT

0 MY

Donald ¥ Zdlenka
Office of tie ey General
Post Officd Bg%A'1549
Columbia, South Carolina 29211
803-734-6305 -~




STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

~ Certiorari to Dorchester County

| & N ' 9989

_ James E. Lockemy, Circuit Court Judge'

Appellate Case No. 2012-213468

- MARION BOWMAN, |

Petitioner,
v.
STATE OF SOUTH CAROLINA,
Resp'ondént
CERTIFICATE OF SERVICE

1, Donald J. Zelenka, hereby certify that I have served Respondents Return to Motion to

Remand for a Reconstruction of the PCR Record in the foregoing action by depositing copies

in the Inter Agency mail on:

Robert M. Dudek, Esquire
Chief Attorney

Division of Appellate Defense
1330 Lady Street, Suite 401
Columbia, South Carolina 29201

this 19" day of February, 2013. W
| A

PONAL
Senior : ist

74

LLENKA

Deputy Attorney General
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‘SQUTH CAROLINA GOMMISSIONION INDIGENT DEEENSE

Divislon of Appeilate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Caroilna 29201-3332

Post Office Box 11589

Columbia, South Caroilna 29211-1589
Telaphone: (803) 734-1330
Facsimile: (803) 734-1397

February 21, 2013

The Honorable Daniel E. Shearouse
Clerk, S.C. Supreme Court
PO Box 11330
Columbia, SC 29211
Re: The State v. Marion Bowman

Dear Mr. Shearouse:

Enclosed are an original and six copies of the Reply to the Return to Motion to Remand for
a Reconstruction of the Record in the above-captioned case. Thank you for your assistance in this
matter.

Sincerely,

/i

Robert M. Dudek
Chief Appellate Defender

RMD/kam
Enclosm'e

cc: Donald.Zelenka, Esquire
Mr. Marion Bowman
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STATE OF SOUTH CAROLINA
B IN THE SUPREME COURT
N T N S T
FEB 21 2013 ~ Certiorari to Dorchester County ECEE’V’ EE
| . James E. Lockemy, Circuit Court Judge FEB 21 2443
- 8.C. Supreme Court
MARION BOWMAN,
PETITIONER,
V. \
STATE OF SOUTH CAROLINA,

RESPONDENT

APPELLATE CASE NO. 2012-213468

REPLY TO THE RETURN TO MOTION TO REMAND FOR A
' RECONSTRUCTION OF THE PCR RECORD

The above named betitioner, through his undersigned counsel, filed a motion fo remand for

a reconstruction of the PCR record on February 7, 2013. The respondent filed a return to the motion

. on February 19, 2013. In reply to the reséondent’s return, counsel would respectfully show the
Court:

1. Counsel has supporting documentation from the court reporter that the records (the tape'é) from

the hearing héld on November 6, 2006 appointment hearing — and referenced on page four of the
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State’s return -- are no longer available in this case. That documentation was attached as an exhibit

to petitioner’s motion to remand for a reconstruction hearing.

2. Counsel also has supporting documentation from the court reporter that the reéords (the

tapes) from the hearing held on December 12, 2006 in Chesterfield County — and referenced on
page four of the State’s return -- are no longer available. That documentation was alsq attached as
an exhibit to petitioner’s motion to remand for a reconstruction heaﬁng.

3. Counsel has supporting documentation that the records (the tapes) from the hearing held on
March 14, 2007 in Lancaster County are no longer avé.ilable. That documentation was 'mistakenly
not included in petitioner’s.motion to remand, but is attached to this reply as Exhibit A.

4. Counsel feceived the u'anscript from the hearing dated June 15, 2007 from réspondent on
Tuesday, February 19, 2013. ‘

5. . Counsel also received the transcript from the hearing dated Oqtober 11, 2007 from
respondent on Tuesday, February 19, 2013.

6. Thus, this leaves the transcript for the remaining hearing dated January 16, 2008 not
accounted for at this time. Counsel requested the h'anscript of this hearing on February 20, 2013
from the court reporter as evidenced by Exhibit B, which is attached to this reply.

7. Since this is a death penalty case undersigned appellate counsel reiterates that a full record
of the post-conviction proceedings should be availaﬁle by certified transcripts, stipulations on
remand, <;r testimony and exhibits reconstructing unavailable hearings on remand from this Court.

WHEREFORE, petitioner respectfully requests that this case be remanded to the

- Dorchester County Court of General Sessions for reconstruction of the above hearings where the

records (the tapes) have been destroyed. Counsel further requests that the appeal in this case be

held in abeyance pending the outcome of this motion.

2



This 21st day of February, 2013
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Respectfully submitted,

ol m

Robert M. Dudek
Chief Ap e Defgnder

—

David Alexander
. Appellate Defender

Attorneys for Petitioner -
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EXHIBIT A
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From: . Ambroziak, Karen [kambroziak@sccourts.org]
Sent: Thursday, January 03, 2013 10:13 AM

To: Kimberly McCall

Subject: Marfon Bowman vs. State

Ms. McCall,

I have received your request for the above-referenced transcript from March 14, 2007. Per
Rule 607(i), SCACR, court reporters are required to retain the primary and back-up tapes
for a period of five years from the date of the proceeding if the transcript has not -
previously been transcribed. This transcript has not previously been transcribed. These
records were digposed of at the expiration of five years, and this transcript is no longer
available in compliance' with Rule 607(i), SCACR.

Karen Ambroziak, RPR
Court Reporter for the Honorable G, Thomas Cooper, Jr.
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 EXHIBITB
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SOUCH ('Aﬁ(‘)llNA COMMISSION ON [RINGENT DFFENSE

Diviglon of Appellate Defense ’ : Robert M, Dudek, Chief Appellate Defonder
1330 Lady Strest, Suite 401 Wanda H. Carter, Daputy Chief Appeliate Delfender
Columbla, South Carolina 28201-3332

Post Offlce Box 11589

Columbla, South Carollina 29241-1589
Telaphons: (803) 734-1330
Facslmile; {303) 734-1287

February 20, 2013

Ms. Hattie O. Gordon
Circuit Court Reporter
Post Office Box 597
Wallace, SC 29596

Dear Ms. Gordon:

Please provide us with the following transcript:

Marion Bowman v. State of South Carolina Case #: 08-CP-18-569
County: Darlington Date of Trial; January 16, 2008

Presiding Judge: James E. Lockemy

To ensure prompt payment, please sign and complete the enclosed CID FORM 3500 and
include the original criminal case number (Indictment number) where the space is provided.

. Please number the lines on the paper from 1-25, and include any and all recorded motions, |
pre and post-trial. Additionally, please transcribe the jury selection, and the State and defense
counsel's-opening and closing arguments.

If you are aware of any co-defendants or if the Attorney General's Office has already
requested a transcript, please let us know.

Sincerely,

~
Kimberly McCall
Legal Assistant

“¢¢: S.C. Suoreme Court
Attorney General's Office
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STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Certiorari to Dorchester County

James E. Lockemy, Circuit Court Judge

MARION BOWMAN,
PETITIONER,
V.
STATE OF SOUTH CAROLINA,
RESPONDENT
CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true copy of the Reply to the Return to - -
Motion to Remand for a Reconstruction of the PCR Record in the above referenced case has been
served upon opposing counsel, Donald Zelenka, Esquire, at Rembert Dennis Building, 1000
Assembly Street, Room 519, Columbia, SC 29201; and Marion Bowman, #6006 at Lieber
Correctional Institution, this 21st day of February, 2013. '

MM(Q/ *

Robert M. Dudek
Chief Appellate Defender

Attoméy for Petitioner

SUBSCRIBED AND SWORN TO before me
this 21st day of February, 2013.

K//\/’ : (L.S)
Notary Public for South Carolina
My Commission Expires: October 2, 2013,
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The %upreme Court of South Carslina

Marion Bowman, Petitioner,
\2
State of South Carolina, Respondent.

Appellate Case No. 2012-213468

ORDER

‘Petitioner has filed a motion to remand for reconstruction of the records of certain
hearings related to this capital post-conviction relief matter. The motion is denied.

We would grant the motion.

Columbia, South Carolina | TN T

P ACR L AR Y P
March 21, 2013
aré MAR 71 2013

cc. RULSTS NTSL AR,

WPRLLATL oL alNGe
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James Arthur Brown, Jr.

Robert Michael Dudek
Alan McCrory Wilson
John W. McIntosh
Donald J. Zelenka



