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ARGUMENT
fhs appeal concerns the simple application of tortvlaw. The inquiry is whether the trial
éourt applied an incorrect stapdard for detenﬁining gross negligeﬁce and as a result failea to
recognize genuine issues of matérial fact. The answer rests in the fact that. summary judgment is
only appropriate when there is no genuine issué of rﬁaterial fact and the undisputed fact results in |
only éne legal outcome. By embracing an improper standard for gréss negligence, the trial court _
could ..neither .e\ialuate the éontext of slight care nor .gi.ve credence-to genuine issues of material
fact when .applyirig tﬁe rubric for siigh’g cére. Specifically, the trial court érred 1n ﬁnding the
- summary judgment standard req;iireé “DSS ‘de‘monstrate the absence of a‘factual Issue concerning
the exerpise of ‘élight care.” . .. DSS need only show from the éntire recofci that it met the standard
of sligh’_c care in this case.” (R.9). That cannot be the gross negligence standard at summary
judgment.

When taken to its logical conclusion, the trial coﬁff’s interpretaﬁon ensures one outcome:
DSS caﬁ méver be grossly negligent. If the exercise of slight care‘ in one instance absol‘}és DSS
. from -Iiability for other actions or inact_ions—%h’ere can nevéf be liability. This is nonsensical. DSS
attempts to disregard the trial cburt’s errors by inviting a sweeping review bf the underlying facts
to create justification of slight care. This attempt, 'hc;we\}er, éannot rec_oﬁcile the errors.. This Court

should reverse.

A. Gross Negligence Standard |

The trial court’s fuhdaméntal mistake was its failure fo appreciate that the ihquiry into gross .
negligencé is two-fold. Part fequires a determination as to WhetherA DSS acte»cli with necessary care
- based on whether the agency tailored its ’actidns to the situation given the’ chﬂd’s age and the
c}ircﬁmstance.s presented. See, Etheredge v. Richland Sch. Dist. Oﬁe, 341 SC 307, 534 S.E.2d
275 (2000); Clyburn v. Sumter Cty. Sch. Dist. No. 1 7, 317 S‘_C.'SO, .451 S.E.2d 885 (1994); Hollins
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v. Richland Cnty. School District, 310 SC 486, 427 SE.2d 654 (1993). South Carolina
jurisprudence clarifies this inquiry is best left for the jury for younger childreﬁ. 1d Préctically,
this is nét surprising given the variance in the requisite level of care when a child is ydunger.
Thereby, inviting more than one inference on the mear;ing of slight care based on VulneraBility of
both age and circumstance. The other part requires a determination as to Whether DSS exercised ‘
slight care as to each undertaking. Thus, a determination as to slight care cannot be limited to a

- broad overyiew oftherécord-as a whole. See Bassv. S.C. Dep'’t ofSoc. 'Servs., 414 S'Cf 558,571,

| 780 S.E.2d 252,258-59 (2015). Allowing sucﬁ an_interpretation remoVes the genéral purpose of
the statutory charges to the agency and cohﬂicts with the plain languagé of .the Tort Cleﬁms Act.

B. The Import of Bass v. South Carolina Department of Soczal Services, 414 S.C.
558, 780 S.E.2d 252 (2015) and the Role of Causation.

DSS attempts to support the trial court’s error through a myopic discussion of Bass.
Sp’eciﬁcally, DSS frames Bas§ as a case about expert testimony and gives no copsideration to other
‘portic‘)r.LS of the opinion. See Brief of Respondent, pp. 21-23. This interpretation blufé the import -
- of Bass and confuses the issue with causation as ‘it relates to ge_n_ui_ne issues of material fact.

Prior to addressing expert testimony in Bass, the Supreme Co.u‘rt distinqtly recognizéd tha‘f '
'the‘exer.cise of slighf care 'in one instance did not insulate DSS indefinitely for other action or
inaction;' Thus, the inquiry turned on Whether there was evidence of slight care within each
undertaking.

While DSS suggests Bass is inapplicable becausé it involved expert testimony and '
updercuts Appellént’s expert, the reélify is the discussion of expert testimony has no bearing on

this appeal. In Bass, the Court was reviewing the expert testimony provided at trial under an any



levidence standard to determine if a jury verdict éould be ﬁpheld. Here, Appellant’s expert offered
separaté opinions on thé standard of care and causation._1 ,
| DSS would .have this Court disregard thé}se bpirﬁoris ‘because of the standard of caré
referenqed in the affidavit. This contention is unsupported by Ila.lw. First, thi_s is not a case in which
an expert opinion is statutorily required. See Hazj'is Teeter, Inc. v. Méore & Van Allen, P.L.L. C.»,
~3A90 S.C. 275,289 701.S.E.2d 742, 749 (2010) (éddressing an expert afﬁdayit V\Ifithin the context
oflcgal malpractice); see also Dawkins v. Union Hbsp. Dist. ,Al408 S.C. 171, 177, 758 S.E.2d 501,
504 (2014) (“[T]he plaintiff in of:giinary negligen‘ce .casés dbes not need tov producé expert
testimony to‘es.tabllish his claim becéuse the jurors can easi.ly understand and evaluate the relevant
| facts and law merely by exercising their common knowledge.”); Bramlette v. Charter—Med.—l
_C'Olimibia, 302 S.C. 68, 72-73, 393 S.E.2d 914, 916 (1990) (holding expert testimony is nét
~ required to prove proximate cause). Thus, any.argument that summary judgment is proper beqause
) bf a deficiency in an affidavit is unfounded. .Second, the Appellént’s expert’s opinions afe distinct.
Put simply, the causation opinion creates a genuihe issue of materiél fact. Moreqver, it discha,’rges.
any issue of proiimate cause raised by DSS ér the trial court. For these reasons, DSS’s
iﬁterpretatién of Bass is inapplicable.
C. Genuine Issues of Material Fact were‘ Ignored.
Although the parties disagree on the interprc;tation of Bass, what is undisputedv is the
opinion did not alter the summary judgment standard. The- trial court erroneously dismissed -

genuine issues of material fact by weighing the evidence presented under its interpretation of slight

! As to the standard of care, Appellant’s expert addressed three breaches: failing to conduct an

appropriate assessment-of the risks factors for child abuse, initiating and facilitating an appropriate.
discharge plan, and protecting a vulnerable child from abuse. (R.322). As to the causation,

~ Appellant’s expert states that the “actions or inactions of DSS “contributed to the injuries and

. damages of Owen C.” Id.



care. The evidence offered provides more than one reasonable'inference and the trial court erred
in evading the province of the jury. |
At b_surnmary judgment, the trial bcourt’s duty 1is to determine whether there is-a genuine
issue of fact to be tried. See Spencer V. Miller, 259 S.C. 453, 456, 192 S.E.2d 863, 864 (1972).
Even if there is no dispute as to fhe evidencé, summa.ry jﬁdgment 1s not appropriéte where there is
a vdispute as to the conclusion or .infer_ence to be “draWn from those facts. and to clarify the
applicétion of the law.” Thomas Sand Co. v. Colonz'ql Pipeline Co.? 349\S.C. 402, 408, 563 S.E.2d '
109, 112 (Ct. App. 2'002). . | |
DSS defends the trial court’s error by contending belgause it took some action over the
course of the investigation that its obligation of slight care waé satiéﬁed. 'Speciﬁc'ally, DSS
suggests fhe following evidence sufﬁcieritly satisfied slight care: DSS’s involvement during the-
initial twenty;four hours following Owgn C.’s arrival to Leviné, the étafﬁng of his case fhé next
fnoming, and unsuccessful étter‘_npts at a home visit. | |
| In response, Appeﬂant set fortH evidence establishing DSS’s statutory duty to act within
each undertaking and evidence ra.ising. genuine issues of whether e’aéh' duty W_as br’eached. See
'S.C. Code Ann § 63-7-310, S.C. Code Ann. § 63-7-920; S.C. Code Ann. § 63-7-980. (R.245; 250-
51;.255; 365—._6_6; 208) As to the duty and standard of care, Appellant put forth the applicablé’
_statutofy duﬁes, DSS’.s » handbook, aﬁd internal policies and procedures to establish each
undertaking. As to breach, Appelfant submitted déposition testimony: that at the time of Owen.
C.’s (iis_charge non-accidental trauma could not be ruleq out, DSS had no coﬁtact Witil any fafnily
member for ten days and no contact with Owen C. b‘for fourteen days, and DSS workers
acknowledged it was their responsibility to follow up witﬁ the family pursuant to DSS’s policiés

and that had not Been accomplished.



Perhaps the most blatant genuine issue ignored by the trial court is DSS’s failure to exercise
slight care in reporting suspected child abuse to laiw .enforcement pursuant to the statutory mandate
and its own policies and procediires. SC Code Ann. § 63-7-980. (R.249). Appellant provided
depo'sitionv' testimony of two DSS : workers staiting it was DSS’s responsibility to contact law
enfoicement within tvifenty—foilr hours given Owen C.’s injuries. (R.207_, 171, 366).’ This breach
is further snpported by Lieutenant Miller’s -call wit'hiDS.S, in which he repeatedly ex_pressed his
frustratidn arising' from DSS’s failuie to contact law enforcement. (R.217-20, 224). -

In addition to ignoring or Weighing this‘evidence, thetiial conrt erroneously determined
tne.issue of pioximate cause. (R.9, fn.2) (stating “while DSS did not act w1thin the Ii)rescribed time
to notify law enforeernent, that failure was not the preximate cause of the tragic injury to _Owen
i[C.]”); See also S.C. Prop. & Cas. Guar. Assi’n v. Yensen, 345 S.C. 512, 518, 548 S.E.2d 880, 883
(Ct. App. 2001); Anderson, 477 U.S. 242, 249 (1986) (expieiriing the trial court is not to weigh the
evidence but rather to determine if there is a genuine issue for trial). The question of proximate
, eause is one that should be left to the jury, especially given Owen C.’s age as discussed supra. See -
McKnight v. S.C. .Dep 't of Corr.., 385 S.C. 380, 387, 68‘4 S.E.2d 566, 569 (Ct. App. 2009)
(recognizing that ordinarily, proximate cause isa‘_ question for the jury). M

The trial court’s causation .holding ignores evidence | and the genuine issues raised by
Appellant that set forth the multiple ways in which the failure to contact laiW enforcement connect
to DSS’S investigation. Further, Appellant’s expert affidavit as to eausatiOn offered more than a
scintilla of evidence to create a genuine issue of materi_al fact. (R.322).

In sum, the trial court’s disregard Qf controlling case law blurred the requisite standard and
appreciation of the. evidence presented. |

D. The Trial Court’s Order Insulates DSS from All Liability Arising from Gros
Negligence _ _ , -



. If this order is uphéld, DSS can never be held liable. _Uhde'r a plain reading éf the order, if
DSS offers any evidence that it acted with slight care in one instance theﬁ summary judgment must
alWays‘be granted. No case could ever proceed to trial. DSS will always be able to assert an at:tién
| qualifies as slight‘ care. Whén taken to fruition, ﬁo eyidehce suggesting the absence of care is . |

relevaﬁt if DSS oniy needs to show slight care in one instance. Sucha proposition is pfeposterous.

The things we know for sure: the Generally Assembly enacted the Tort Claimé Acf to limit
‘liab_ﬂity for grossl negligence,'nqt- absolve all liability. S.C. Code Ann. § 15-78-60; Giannnz'ni V.
S.C. Dep’t of Transp., 378 S.C. 5_73; 583-84, 664 S..E.2d 450, 455-56 (2008). We know at
summary judgment the trial court serves as a gatekeeper to determine the existence of eviderice..
not to weigh the evidence. We also know summary judgmenf isa dfastic remedy that 1s used
cautiously. Doe ex fel, D:oe:\.l. Batson, 345 S.C. 316, 322, 548 S.E.2d 854, 857 (-1999). Further,
, We know that a determination of slight careisa qugstion for the jqry, especiélly with a yoﬁng Chl;ld.
Etheredge,’ 341 8.C. at 310, 534 S.E.2d at 277 (“We took notice of the age difference between the
, parties and distinguished the steps takeﬁ by the administratofs in Clyburn. to control the
.situation.’;). |

- These well recognized principles, howevef, canﬁot be harmonized wi’;h the tfial court’é

order. If one instance of slight care truly absolves DSS from liaBility for other actions or
inactions, opposing‘ summary judgrhent 1s futile and these principles are obsoiete. Respectfully, ‘

if this‘case does not survive sumumary judgment then no case will.



CONCLUSION

Based on the forgoing reasons, the trial court’s grant of summary judgment should be

U g Bl

Mc\Glowan, Hood & F elder, LLC

reversed and this matter should proceed to trial.
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