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DECISION AND ORDER
OF
THE SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION

WCC FILE NO. 1116275

John McDaniel, EMPLOYEE/CLAIMANT,
VS
Career Employment Professional d/bia Snelling Staffing, EMPLOYER, and

United Wisconsin Insurance Company, CARRIER, DEFENDANTS.

Hearing: Held in- Summerville; South Carolina,
on.November 28, 2012

Appearances’ Claimant (ep;'esented by Thomas M. White, Esquire
of The Steinberg Law Firm

Defendants. represented by Allison  Nussbaum,
Esquire of McAngus Goudelock & Courie Law Firm

Purpose of Heéaring: To determine the issues as. set forthy on Forms 50-and
: 51, and Form 21 to determine if the Employer/Carrier
may-stop payment and, if so, to determine if Claimant
is entitled to any further benefits. '

Decision and: Order: By Melody L. James, Commissioner

Filed: January 4, 2013
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STIPULATIONS.
At the call of the case, the ‘attorneys representing their respective
partigs, s't'ipu_l-at:é'd as follows:
1. That:the Claimant and the Defendants were subject to and bound

by the terms and conditions of the South Carolina Workers’ Compensation Act.

2. Jurisdiction and sufficiency of the notice: of the Hearing were.
admitted:
3. Venue for this hearing was properly had in Dorchester County,

South-Carolinag pursuant to stipulations by the parties.

MEDICAL EVIDENCE/RATINGS = APA SUBMISSIONS

Umd'er th’e”AdmiIhiétrative 'Prbéedurés:' Ac_:'t», the following records
were submitted into evidence:

CLAIMANT'S APA . SUBMISSIONS

1. RoperHospital Records, | Pages 1-15°
- 11724114
{2, ., " |Rehab Centers of Records, | Pages 16-20
Charleston - 12/20112-6/1/12 :
3.Blake Ohlson, MD | Orthopaedic Specialists |Records, Pages 21-55
: of Chas. 11/28/11:8/13/12 |
|4.Charles Gudas, MD | Associated Foot Records, Pages 56-58
Specialists 4127142
|5..Howard Brilliait, MD | Parkwood Orthopaedics [Records, | Pages.59-60
- 10/11/12 |
6. EXHIBIT o Pay Stubs Pages 61-90.
7. EXHIBIT : TTD Pay Stubs Pages 91109
8. EXHIBIT o  |Subpoénisletters re? | Pages 110-119 |
‘ Tike employee wages
9. EXHIBIT ‘ ~ |wage Records of Like | Pages 120-122
’ ] Employees
10. Edward Tavel, MD | Pain Specialists of Records, ’ Pages 123-125
| Charleston 10/30/42 :
2.
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DEFENDANT'S APA SUBMISSIONS

EXHIBIT DESCRIPTION DATES' ) ‘PAGES

A. Claimant's Wage Records ’ 13 pages

B. Correspondence to Claimant's 10119112 ~ 11 page
Attorney

CLAIMANT’S BIOGRAPHICAL

NANME: John McDaniel

AGE: 30 years old

SEX: Male

MARITAL STATUS: Single

EDUCATION: High school graduate, no other education except

' currently attending Trident Technical College.

V\I()er(_H.IST,()R‘,\[,:___.,N»w ‘Sal.esr_yvaiter’,egnstrucﬁen, ..... . bar~~audi{or,caddy,~ e e
‘and car salesman, temporary staffing.

STATEMENT OF THE CASE

The Claimant seeks benefits under the Sbuth _Caro{jn‘a Workers'
Compengation Act based upon -an accident at work on° November 21, 2011.
Claimant injured his left foot/leg and toes on that date and"agrees that the
treating physician says he is at maximum medical improvement, Cléimant
contends that' his loss of use and disability greatly exceed the rating from the
treating physician.

The Claimant further contends that the average weekly wage and
comp__e,nsation, rate- on the Form 20 are incorrect. as it \has not been properly’
calculated on its face. Further, since the Claimant had worked for Employer for
less than one year, his average weekly wage should reflect the earnings he was

making at the time of his injury. It was Claimant's position that his -average
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weekly -wégé and compensation rate should be based on Jerrod Lampkin’s.
earnings, who was his replacement at Alside Revere. Claimant further contends
he should receive uriderpayment for the past due ‘checks and any award-should
be made in a Jump suffi.based upon the above compensation rate.

The Claémént further contends he is entitied to future medical care
as recommended by Dr. Ohlson with his authorized treating physician being Dr.
Ohlson. The Claimant also contends that the Defendarits are not éntitied 1o any
sort of credit. for payment of benefits after the date of maximum medical
imprpvement because Claimant has been actively seeking émpl,oymen't-. and the

Employer has failed to provide him with any sort of work. Claimant has done

everything he-could do, including returning.to-school-to.try. to-find work:

The Defendants contend that the Claimant has an admitted. injury to
his foot and that he is at maximum medical improvement. They contend his
compensation rate should be based upo,'n an average weekly wage of $492.85
resulting in @ compensation rate of \$328.58. The Defendants contend. that the
Form 20 figures are correct and bengefits should be baée‘d on the Form 20. The
DAe_f_'endant‘s also argue that thé loss of use and. dis‘a'bi,lit‘y‘ to the Claimant should
be in line with the rating fromthe authorized treating physiciah.

EVIDENCE OF THE CASE

The Claimant testified in his own behalf. The Claimant is 30 years
of age, having been born on March 5, 1982. He graduated from High Scheol in
the year 2000. He has no other degrees or diplomas. He has had one year of

college at Trident Technical College and is in his third semester of Civil
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" Engineering studiés. Claimant also had a commercial drivers license that he

received in 2006.

Claimant worked- initially in a sports store in sales where he was
required to. stand for his entire shift of 12 hours. He worked as a waiter for -5
years \A_l/h,e_r_e, he routine,ly lifted 60-to 70 pounds and had to stand for the entire
shift, Claimant did construction work as a laborer and routinely lifted 60 to 70
pounds and spent all day on his feet. C'l_a',imant worked as .an auditor auditing
alcohol invéntory for bars where he would havé to lift kegs and cases and could
lift up to 200 pounds. Claimant worked as a caddy on Kiawah Island where he

had to lift 1 to 2 bags which could weigh up to 70 pounds each and had to walk

the.course.Claimant.sold.cars.unsuccessfullyfor.a.couple-of months:-where-he

had to:stand all day. Finally, Claimant worked for Snelling Staffing and had been
_loo,k_'i'r;]g_ for work, earning $11.50 per hour or more.  His first: job was with Ben
Amold where he worked as a route delivery driver and routinely: lifted 40 to 50
pounds. He ther ‘went 16 work with Alside Revere wﬁe‘re he ‘was. moving 75 to
100 pound boxes in a wareholise.

The above jobs are all the work the Claimant has done: since High

School and under his current restrictions, he cannot do any. of the work he has

ever-done before..

The: Glaimant had a previous Workers’ Compensation injury where

he cut his ﬁnger at work but received no benefits. other than medical care. He

has had no Workers’ Compensation claims. The Claimant was involved in an
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auto wreck in 2005 and .saw a chiropractor. That case: settled for approximately
$5,000.00. He also'had ,a"motg_rcycle wreek in 2001 but had-no broken.bones.

The Claimant ha’sxﬁad:no_previous injuries to his left leg or foot and
was not physically limited in any way at»WOr'.k‘.:

His first job through Snelling Staffing was -at Ben Arnold. He
worked there as a.route delivery driver but could not continue that job becauise
he had & seheduling conflict with school as he could not work after 3:00 pm on
Wednesday. |

His next job was with Alside Revere. He took this job after being

out of work for approximately 6 weeks. - The pay was $13.00 per hour and he

. w‘as‘_;to.ld;bAy_Ahgeia_..Baldwin..ofmeeJiing‘,,...wbo..,.was....am-.admjnjsuato;i_,‘{hm.:_heﬁ-wouid
work 9 hours per day and would be getting 45 hours or mare per-week. The
Claimant started on November 11, 2011 and-the first dé_yl he worked, he eamed.9
hatirs. ‘The next week he worked, he worked 45.5 hours and-earnéd a total of.
'$627:25.

The deposition of the ‘Claimant's supervisor, Dan Cobb, was taken
in lieu of live testimony. Mr. Cobb testified on page 10 of his d'e’posiition that the
Claimant was brought on for full time work. He was to get at least 40 hours per
week. (Depo. Tr P10). When the. Claimant ‘was injured, another worker from
‘Snelling came to work at Alside Revere and, after the mandatory waiting beriod,_
became a permanent employee-w’ho now gets overtime every week. from a

couple of Hars: to 10 hours per week. (Depo. Tr; P13). He testified that there is

’ [

consistent overlime. (Depo. Tr. P13). The Claimant was @ very good employee
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and had it worked out, he would have been permanent. (Depo. Tr. P14). Dan

Cobb toid Snelling that the Claimant was working out and it was a permanent

position. (Depo. Tr. P15). Dan Cobb testified that the Claimant would transition |

from Shelling to Alside Revere after 3 months. The Claimant's plan was to make

this a full time job and he planned to stay. Alside Revere called and wantéd him

to come drive forthem afier the injury until healed.

The Claimant was replaced after his injury by Jerrod Lampkin, who
© still works _ihe’ﬁe and- became a full time' employee and took the permanent
position with Alside Revere.

On November 21, 2011, the Claimant injured his left foot when it

was. run aver. by a forklift.._He was. transported.-by. EMS-40-Reper-Hospital wherfe— et

he was seen in“th'e.-Eme'rgency Room-.andwa_s diagnosed with _mul,t'_ipl_e fractures.
He was. referred to. Dr. Ohlson, who treated him from November 28, 201 1 'th}ough
August 13, 2012. - |

The. Claimant had miultiple problems, to include an open wound on

his foot. It was prescribed he go.to a'wound facility, which was. never approved.

He was referred by Dr. Ohlsen to chronic 'p‘ain: management on May 14, 2012

and was not seen by ariyone for chronic pain until October 30, 2012 and the
Defendants refused to ‘authorize the doctor that-was being recommended by the

Claimant's treating physician.

In addition to:Dr. Ohlson,_ the Claimant also saw Dr. Gudas and Dr..

Brilliant . for (ndependent Medical Evaluations. The Claimant was eventually

referred to Dr. Lembo. for pain management. The carrier refused to authorize Dr.
{
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Lembo but did authorize Dr: Tavel. The Claimant had last seeri Dr. Ohlson on
August 13,2012 and is currently seeing Dr. Tavel for pain management.

The Cla‘i’maht‘s- foot is chronically swollen secondary to the crush
injury: There is a malunited fracture. He has orthotics and is in need of custom
shoes, which the carrier never authorized. The Claimant needs custom .ghoes
because he cannot fit in normal shoes ‘due to the fact that his left foet is 4 sizes
wider than the right and an eversized toe box is needed.

The Claimant has pain in his foot and leg which runs down from his
knee: His ability to. be on hi_s;:fee‘t is very limited. His pain levél is constant-and is

at a base level of about 3 to 4 out of 10. His: foet tingles, siays numb, and burns,

begin elevating after-approximately 10 to 15 minutes of':_'b,_emg_up‘ After about 45
mih_ut_es, it will goto a 6.0f 7 out of 10. |

The Ciaimar‘lt continues to use medication, to include 'Celeprex',
Gralise, Tylenol, and a topical cream. He also ices his foot regularly.

The Claimant stated that his standing was limited to about 15 to 20
minutes. Walking was about ‘30 mirutes. Claimant walked with a noticeable
limp. Out of an 8 hour day; he believes he could probably stand or walk for up to
about 2 hours if he were: to total his intermittent standing and walking.throughout
an 8 hour day.

The Claimant carinot run, climb, squat, jump and had a very difficlilt
time with any sort of inclines. He-also had problems with balance and has fallen

several times.
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Since his injury, the Claimant has done an internship for Snelling
for a Law Firm. He has been available for work but they have provided no other
work other than that at the Law Firm, which was working on a computer, ahd'v he.
completed that internship. The whole time, he has been in .contact with Snélling
for'work but they have had none available. He routinely contacted Jim Pascuijtt,
but thiere was no work available. He looked for other-work but could not find any:
He estimated he applied for 35 to 40 jobs but here had been ndre'sp‘onse.

The Claimant had not been able to find a job and.no one would hire
him, His hope was to finish school in 3% years and be able to find a job

compatible with his limitations in Civil Engineering.

The Claimant.wanis-to.continue-seeing-his-autherized-physicians;

Dr. Ohison::and Dr. Tavel. He uses orthotics and custom shoes and plans to
have surgery if his C'Ohditifdn worsens..

Also submitted. in the Claimant's APA's were the earnings of
workers'who had worked before and after him at the. same job at Alside Revere
through Snelling. ‘All earned ‘overtime and Claimant argues that this shOUId be
‘evidence that his average wéekly wage and compensation rate should be based
’upbn his expected earnings :at his new job where he was earning more money
and getting more hours than he had been getting at his _previ'ous job -at Ben
~Arnold.  The Claimant would have continued working and the ‘worker that
replaced him had an average weekly wage over the earnings submitted by
Snelling of $656.50 per‘wé_ek. This was the exact sanmie job the Claimant. was

working when he was injured and this was his reéplacement. This would support
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-an average weekly wage of $656.50 and a compensation rate of $437.69. The,
Claimant argues this is further grounds to support that his average weekly wage
and compensation rate-should be based upon the earnings he was told he would.
be making at Alside Revere. Claimant argues weekly wages of other employees
is miscalculated because it does not take into aceaunt partial weeks and partial
weeks were calculated: as full weeks.

The medical records reflect the Claimant was. injured when his:foot
was fun over by a forklift with multiple fractures. The second through fifth
metatarsals were fractured: and he was i:nmediatély.re’ferred' to Dr. Ohlson who
treated him for his injuries. According to Dr. Ohlson’s n_otés, there'were delays in

detting his_wound Areatment.which._delayed.recovery.... The. Claimant was.-also

referred -on May 14, 2012 to a chronic pain doctor. Dr. Chlso,n also noted that
the- Claimant would need surgery at some-point-for the removal of the malunited
fragment. On July 2, 2012; he ordered orthotics and custom shoes. On- August
13, 2012, he noted the Claimant was at maximum: medical improvement and
r,eferred him'to Dr. Lembo for chronic pain:management. He nofed the Claimant
could wé,l,,k for less than oné hour. His lifting was no more th‘ar"w 10 pounds. He
could:not climb ladders. Hé ‘could do no roof work. He could not do prolonged
standing. ‘He noted’ the fifth: toe was malunited -and surgery could be required
and more than .Iik,el:y, he:would neé_d_.that‘sur‘_g'ery.‘ He noted the Claimant would
need extra wide shoes, should continue on Celebrex, and gave him a 17%

impairment to the leg, for decrease in sensation ‘and dysesthesias in the

10
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distribution of the superficial peroneal nerve. He gives 15% to the leé and 2%
added for ank_y(o‘\sis- of the 5™ toe.

Dr. Howard Brilliant saw the Claimant for an Independent Medical
Evaluation and felt he had a 50% impairment to the foot.

FINDINGS OF FACT

Based on the. stipulations: of the. parties, testimony and evidence
received and produced at the Hearing, the undersigned Commissioner finds the
following facts based ena preponderénce of the evidence

1. The parties to the proceedings are subject to and bound by the

terms and pr'ov‘isionsf of the South Carolina Workers' Compensation Act. This

finding is:based upon the stipulations:and.admissions of the parties.

2. The Claimant's. applicable compensatibn rate is $358.62 based
;Upoﬂ an average weekly wage of $537.91. The Claimant's twenty weeks of work:
is i?‘rvxsufﬁ'cient-‘ to base his average weekly wage, espec_iall.y in light of his
assignment and wages changing. However, there is no guarantee ‘he ‘would
have continued with the assignment at Alsidé Revere. (Testimony of Dari: Cobb
by way of Debo,siti()h). Employer provides. temporary assignments with. the goal
of permaneft placement. The third empldyee wages submitted do not provide
for fifty-two weeks:and they were alf employed by Alside Revere. A fair and just
method to calculate the wages of the Claimant is to take -an average of the
wages along with the three other employee wages provided. The Claimant -

$492.85: Atkins - $506.88; Lampkin - $618.50; and Clark - $533.41.

1
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3. On November 21, 2011, the Claimant suffered .an ,inju:jy. by accident
which arose out of and Q‘c'c_u'rre'_a durimg the course and scopeé of his employment
to his left legifost and toes. The Claimant has received medical -care and
reached maXximum medical improvement as of August 13, 2012.

4. The Claimant has 2 disability to the left leg of 34%.

5. The Defendants will receive a credit for all weekly benefits paid
after the date of maximum medical improvement (August 13,-2012) pursuant to
Curief.

6. Claimant will be entitled to future medical care and treatment as

indicated by Dr, Ohlson'in his report of August 13, 2012, to include fittire surgery

that will ‘more likely. than not:be.required on the. maligned-and-ankylosis-positign —

of the fifth toe. Claimant will also require extra wide shoes. He will need

Celebrex. He has been referred to Dr. Nancy Lembo for pain management and
Defendants have authorized Dr. Tavel, whorti the Claimant shall be' allowed to
continue. to see.

RULINGS OF LAW

Accordingly, as provided by §42-17-40 S.C. Code Ann., it is the

determination and finding of this Commissioner:

1. . Pursuant to §42-1-130 and §42-1-140, at the time of the

accident:the Claimant and Defendant/Employer were covered parties under

the provisions:of the South Carolina Workers' Compensation Act.
2. Under §42-1-160, the Claimant suffered a compensable injury

by-accident arising out of and in the:course and scope of his employment.

12
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3. Pursua__nt' to §42-1-40, average v‘ve,evkly wage is defined. The
Claimant is determined. to have an average weekly wage of $5637.91 and a
compensation rate of $358.62.

4. Pursuant to §42-15-60, the Defendants are responsible for
payment to medical providers of the medical .expenses incurred by the
Claimant for treatment of his injury. The Claimant will be: entitled to future
medical care as directed and suggested by his authorized treating
physician, vD‘n.-‘Ohlsbni,t0='inqludes pain management.

5. Pursuant to §42-9-10 the Claimant is entitled to compensation
fora period of témporary total disability benefits.

6.. . Pursuant to §42-9-30, the Claimant is entitled to_.compensation.

for a spetific permanent partial-disability of 34% to the leg.
ORDER
Based upon the .above Findings of Fact and Conclusions of
Law, it is, ;t'h"erefore,.
ORDERED, -ADJUDGED .AND DECREED that the cIéimant has
a compensable injury of November 21, 2011 to his left leg and reached

maximum medical improvement on August 13, 2012; and

13

2017-ROA-013



IT IS FUR»T-HEﬁ ‘ORDERED that the Claimant has an average
weekly wage of $537.91 and a compensation rate of $358.62 and
shall pay for a permanent loss of use and disability to the left leg of 34%
(66.3 weeks)in a lump sum after deducting a credit for the weekly benefits
paid after August 13, 2012; and

IT' IS FURTHER ORDERED the Defendants shall provide future.
medical care with Dr. Ohlson and Dr. Tavel as the authorized "t‘r"’e'at;ing
physicians. with that medical care to include the medicals that: have béen

set out by Dr. Ohlson in his medi¢al records and his report. of August 13,

2012; and

AND IT IS SO ORDERED!

e o R,
Commissioner’ Melodv L. Jamcs
CERTIFICATE OF SERVICE

This is to certify the undersigned has this date served this order in the, above
entitled ‘action upon all parties to this cause by sending an electrénic.copy hereof
by electronic mail addressed ta the attorney or attorneys for said parties or by
depositing a copy hereof, postage paid, in the United States certified mail
addressed to any unrepresented party.
January 4, 2013

By: Tamara Morris, Administrative Assistant to Commissioner James

14
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APR & 2 2053

BEFORE THE.
SOUTH CARCLINA WORKERS' COMPENSATION COMMISS!ON
WCC FILE NO.: 1116275

~ JOHN MCDANIEL, Employee,

Claimant,

- ORDER RELIEVING COUNSEL
CAREER EMPLOYMENT :

PROFESSIONAL D/B/A SNELLING
STAEFING, Employer,.and .

UNITED WISCONSIN INSURANCE,
Garrier, f

Defendants.

The. Claimant, John McDaniel, has requested that Thomas White no longer
represent him in his Workers" Compensation case that is pending before the Full
Commission. -

NOW, THEREFORE, based upon the above, it is hereby

ORDERED, ADJUDGED- AND DECREED that Thomas M. White, Esquire, is
relieved as the attorney of record for the Claimant, John McDaniel.

AND ITIS SO ORDERED!

COMMISSIONER
S.C. Workers' Compensation Commlssmn

,'CQNSE T _/ 7

Thomas M. Whlte ’
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SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
JUDICIAL CONFERENCE DECISION AND ORDER

John McDamel v Career Employment Professional d/b/a Snclling
SCWCC: 1116275

Commissioner: James

This matter was heard before the South Carolina Workers’ Compensation Full Commission in Judicial
Conference. The Commissioners considered.the:matter-and ordered the matter handled in.the following mannes:

IT IS, THEREFORE, ORDERED the pending appeal of the Administrative Order of the Commission is.
hereby;
‘Dismissed as Interlocutory. ' e Set for' Oral Argument,

IT IS, THEREFORE, ORDERED the pending motion.be, and hereby is; _
w"j Granted. _ Denied. . Dismissed ... Sat for Heuring,

R N Goree Hempmiy P TEE S
BEFORE THE; :
Hearing Comm. ... Jurisdictional Cornm. e FULL COmmission.

ITIS, THEREFORE, ORDERED this' matter be, and hereby is; remanded to take such aétion dnd ‘enter an
Order consistent with the Court’s directive.

Remand to,Panel asindicated below.

____Barden —Jdmes . Willidis’
- Beck —.:Roche ‘Wilkerson
. McCaskill
- Remand for Order ¢onsistent with the Order of the Court.
o Rémand to the-Heéaring Commlsslonu
~_ RemandtotheJ urxsdzchonal (‘ommxsslonm
Othér: ]
‘Remand: R ?_Or-a-l Argument, w.....En Banc Oral Argument.
ANDIT IS SO ORDERED: e e
, ) _ - T. Scott Beck; Chair
-Columbia, South Carolina
M§/ (7S 2013
CONCURRING: NOT PARTICIPATING: DISSENTING:
Commniissioner Susati S Bardcn I - .
Commissioner Mdody arhes X

Commissioner Aisha T aylor-
Cormissioner Avery Wllk(.rson
Commissionier- Andrea C. Roc¢he
Commissioner Gene: \/IcCaslul]

CERTIFICATE OF SERVICE

THIS IS TO CERTIFY THE UNDERSIGNED HAS THIS DATE SERVED THIS ORDER
IN THE ABOVE ENTITLED ACTION UPON ALL PARTIES ELECTRONICALLY OR BY
DEPOSITING A COPYHI:R}:.OI POS FAGE PAID; IN THE UNITED STATES MAIL

‘This /-5 d.wof 013, n.JOhV\ /11( (Z/TL,Q,{ [@Z { Cf)ff
Tl BNl R ek ascs

SCWCC Judicial l)( pdrtmom
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SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
JUDICIAL CONFERENCE DECISION AND ORDER

John McDaniel v Career Employment Professional d/b/a Snclling
SCWCC: 1116275

‘Commissioner: James

This matter was heard before the ‘South Carolina Workers’ Corhpensation Full Commission in Judicial
Conference.. The'Commissioners considered the matter and ordered the matter handled in the following manner::

IT IS, THEREFORE, ORDERED the pending appeal of the Administrative Order of the Commissibn is
‘hereby;

‘Dismissed as Interlocutory. . _-Setfor Oral Argument.
‘IT IS, THEREFORE, ORDERED the pending motion be, and ‘hereby is;. o
_Xx Granted. Denied. Dismissed _ - Set for Hearing,
‘BEFORE THE; .
X ‘Hearing Comm. . Jurisdictional Comm. . FullCommissiori.

IT IS, THEREFORE, ORDERED this matter be, and hereby is; remanded to take such action and égb A,
Order consistent with.the Court’s directive. ‘

. Yy Cm
Remand to Panel as indicated below. _ /R e o
Barden James Williams 0& s
— . Beck - Roche __ Wilkerson f@a o
McCaskill sy
AS

Remand for Order consistent with the Orderof the Court,
‘Remand:to the Hearing Commissioner.
. 'Rémand to-the Jurisdictional Commissioner.

.. Other: . . ...
v Remand: e Pa al Argument . En Banc Oral Argument.
AND IT IS SO.ORDERED. ,

Columbia, South Carolina

e / 3ok
CONCURRING: NOT PARTICIPATING: ©° DISSENTING:
Commissioher Susan S. Barden L _
Commlssmner Mel'ody J ame's X

C()mmxssmner Avery W\lke_r_son' i _ N
Commissionér Andrea.C. Roche — e
‘Commissioner Gene McCaskill

CERTIFICATE OF SERVICE

THIS IS TO CERTIFY THE UNDERSIGNED HAS THIS DATE SERVED THIS ORDER
IN THE ABOVE ENTITLED ACTION UPON ALL PARTIES ELECTRONICALLY OR BY
DEPOS TING A COPYHEREOF, POSTAGE PAID, IN THE UNITED STATES MAIL

SCWCC Judicial Deparlmenl i
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South Carolina Workers’ Compensation Commission

1333 Main Street, Suite 500
P.0. BOX 1715

Caolumbia, SC 29202:1715
(803)°737-5723

WCC File #: 1116275

Date of Injuryt 11/2 1/2011

ADMINISTRATIVE
‘ORDER

JOHN MCDANIEL v. CAREER EMPLOYMENT PROFESSIONAL
WCC 1* le'No: 1116275

The Form 32(s). in ‘this matter for the. Motion for . /\ddmondl Evidence dated 3/6/13 and Monon for
Additional vidence dated 5/10/13 have been denied per the Chairman Commissioner.. You will need 1o
file twe Separate. filing fees of twenty=five dollars ($25) for each Motion within-ten (10) days if you wish -
to proceed with these Motions.

Date: June 3,.201%

| \' ng]md l l()Lk r
Judicial Directops
CERTIFICATE OF SERVICE

1 hereby cértify on Junic 3, 2013, I'served this document on the pcuucs listed below by electronic mail or
depositing a copy hereof, postage prepaid, in the United States mail and addressed as follows:

JOHN MCDANIEL CAREER EMPLOYMENT PROFESSIONAL
1387 Camp Road , : 702 MALL BLVD

Unir € SAVANNALL GA 31406
CHARLESTON, SC 29412 :
R. Mark Davis
MecAngus Goudelock & Courie LLEC
PO Box 650007
Mount Pleasant; SC 29465

By: Valerie . Deller, Judicial Departinent
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_hereby;

SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
JUDICIAL CONFERENCE DECISION AND ORDER

John McDaniel v Career Employment Professionals
SCWCC: 1116275

Commissioner: James

This. matter was heard before the South Carolina Workers' Compensation Full ‘Comimission in Judicial
Conference. The Commissioners considered the matter and ordered the matter handled in the following manner:

IT IS, THEREFORE, ORDERED. the pending appeal of the Administrative Order of the Commission is

“Diswiissed as Tnterlocutory.” ~ ______SetforOral Argument.

IT IS, THEREFORE, ORDERED j{e pending Motion for Additional Evidence Dated May. 6, 2013 be,
and hereby is;

Granted.. _Denied. _Dismissed Set for Hearing.
BEFORE THE;
Hearing Comm. Jurisdictional Comm. i Full Commission.

IT IS, THEREFORE, ORDERED this matter be, and hereby is; remanded to take such action and enter an
Order consistent with the Court’s directive,

Remand to Panel as indicated below.

Barden James ' Taylor -
Beck . Roche e Wilkerson
McCaskill

Remand for Order consistent with the Order of the Court.
Remand to the Hearing Commissioner.
Remand to the Jurisdictional Commissioner.

Other:

. Remand: En Banc Oral Argument.

ral Argument.

AND IT IS SO ORDERED. /

Y T.Scott B‘éck, Chair
Columbia, South Carolina

o ?‘«2013

CONCURRING: NOT PARTICIPATING: DISSENTING:
Commissioner Susan'S. Barden | _ et
Commissioner Melody James X et
Commissioner Aisha Taylor B et
Commissioner Avery Wilkerson T
Commissioner Andrea C. Roche oo .

Commissioner Gene McCaskil

CERTIFICATE OF SERVICE

‘THIS 1S TO CERTIFY THE UNDERSIGNED HAS THIS DATE SERVED THIS ORDER
IN THE ABOVE ENTITLED ACTION UPON ALL PARTIES ELECTRONICALLY OR BY .
DEPOSITING A COPYHEREOI', POSTAGE PAID, IN THE UNITED STATES MAIL

mel yof - 2013, “Joh# //ncﬁd/) ‘ (/&? £ W)
‘[chc Jndkigéﬁné ‘ /( , /}?M &Mf
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SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
JUD_IGIALCONFERENCE DECISION AND ORDER

John McDaniel v Career E.mplbymentl’rofessionals
SCWCC: 1116275
Commissioner: James
This matter was heard before the South Carolina. Workers” Compensation’ Full Commission -in Judicial

Conference. The Commissioners considered the matterand ordered the matter handled in the following manner:

IT IS; THEREFORE, ORDERED the pending appeal of the Administrative Order- of the Commission is
hereby; o

. Dismissed as Interlocutory. Set for Oral Argument.

IT IS, THEREFORE, OR'DER?& pending Motion for Additional Evidence Dated May 10; 2013 be,
and hereby is; g “

Granted. ... Denied." - Dismissed o= Set for Hearing..
'BEFORE THE; , " .
iz .. Hearing Comm.. . Jurisdictional Comm.. < Full Commission.

IT IS, THEREFORE, ORDERED this matter be, and hereby, is; remanded to take such action and ‘enter an

Order consistent with the Court’s directive.

Remandto Panel'as indicated befow.

... Barden e James e Taylor
. BECK ._....Roche —Wilkerson
McCaskill

Remand for Order consistent with the Order of the Court.
Remand to the Hearing Commissioner.
Remand to the Jurisdictional Commissioner.

e Other:;
Remar;d::_ _En Banc Oral Argiiment.
ANDIT IS SO ORDERED.
Columbia, § _nth._CérOIi_na
o Y 2013
'CONQC.U‘R.k‘lLNG& DISSENTING:

Commissioner Susan S. Barden
Commissionér Melody James
Commissioner Aisha Taylor
Commissioner Avery Wilkerson
Commissioner Andrea C. Roche
Commissioner Gene McCaskill

CERTIFICATE OF SERVICE ° o o

THIS IS TO CERTIFY THE UNDERSIGNED HAS THIS DATE SERVED THIS ORDER

IN THE ABOVE ENTT] VLED ACTION UPON ALL PARTIES ELECTRONICALLY OR BY .

DEPOSJTING A COPYHEREOF, POSTACE PAID, IN THE UNITED STATES MAIL. QL = )
_aworteenl ) on Joha M ahud =g 5 @M

SCWCC Judicial Department
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SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
- JUDICIAL 'CON'FERENC_E DECISION AND: ORDER:

John McDaniel v Career Employment Professionals
' SCWCC: 1116275
Commissioner: James

This matter was heard before the South Carolina Workers’ Compensation Full Commission in Judicial

Conference; fI‘lte_‘Commission_ers'conSidered the matter a‘nd__prd‘ered'thé‘matt’er'h,and!ed in the following manner::
MOTION FOR PENALTIES AND SANCTIONS

IT IS, THEREFORE, ORDERED the pending appeal of the Administrative Order-of. the Commiission is

hereby; o '

Dismissed as Interlocutory; Set for Oral Argument..

IT IS, THEREFORE, ORDEREyh(pending.rﬁOtion be, and hereby'is;

‘Granted. " Denied. , _Dismissed ... Set-for Hearing;
BEFORE THE;
‘Hearing Comm. Jurisdictional Comm. - —=_Full-Commission.

1T IS, THEREFORE, ORDERED thls matter be, ‘and hereby is; remanded to take such action and enter afi
Order consistent with the Court’s directive.

Remand to Panel as indicated below.

_ Barden _ James Taylor
"o Beck .. Roche e —Wilkerson
. .__.McCaskill
Remand for Order consistent with the Order of the Court.
Remand to the Hearing Commissioner. :
Remand to.the Jurisdictional Commissioner.
Other;: N — ‘
v Remand: . ._-Panel Oral Argument, . _En Banc'Oral Argument;
AND IT IS SO ORDERED. /[4{;7 L
~ T.Scott Beck, Chair
Columbia, South Carolina /f
‘? e = 2013
CONCURRING: NOT PARTICIPATING: ‘DISSENTING:
Commissioner Susan S. Barden S e
Commissioner Melody James X

Commiissioner Aisha Taylor —
Commissioner Avery Wilkerson R —
Commissioner Andrea C. Roche ' ' .
Commissioner Gene McCaskill

CERTIFICATE OF SERVICE o

THIS IS TO CERTIFY THE UNDERSIGNED-HAS THIS DATE SERVED THIS ORDER
IN THE ABOVE ENTITLED ACTION UPON ALL PARTIES ELECTRONICALLY OR BY
DEPOSITING A COPYHERFOF,

- bte DL £ ok Dauc
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DECISION AND ORDER
OF
COMMISSIONER MELODY L. JAMES
OF THE.
SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION

SCWCCFILE NO.: 1116275

John M¢Daniel,
Claimant
V.
Career Employment Professional,
Employer, and
United Wisconsin Insurance Company;
Carrier, Defendants.
Hearing held in-North Charleston, South Carolina on July 8" 2013
Per'notice timely and properly served upon all Parties.of Interest.
Appearances: Mr. John McDaniel, Claimant:-Pro Se

Allisén Nussbaum, Attorney-at Law, fot Defendants

Filed: September 30, 2013
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STIPULATIONS

Prior to the Hearing, the parties stipulated to the following:

1. The SQut'h\,Ca:rqli'n__a Workers” Compensation Commission has jurisdiction of
this.claim; and
2. Venue; set.in:Charleston County, South Carolina, is proper.

APA SUBMISSIONS

Pursuant to. the South Carolina Administrative Procedures Act, the following exhibits
were-received into evidence:

Exhibit # 1;  Payroll records of Jared Lampkin. .

STATEMENT OF THE CASE

This matter was.remarnded to the undersigned by Order of the Appellate Panel to consider
the impact of the pay records of Jared Lampkin on:the:calculation of Claimant’s average
weekly wage. '

1.

FINDINGS OF FACT

This matter wis: remanded by the Full Commission to consider the newly
discovered evidence of the pay records of Jarod Lampkin at -Alside Revere; along
with ‘the previously submitted evidence at the initial hearing. The parties
participated in a hearing onJuly 8", 2013 to argue the effect of the pay records of
TJarod Lampkin from. Alside Revere after his permanent placement. The néw-and
previously submitted evidence; as well as the transcript of the previous hearing.
were reviewed.

The: Claimant: was 30 years old at the time of the initial hearing. He had
approximately six (6) jobs after high school before seeking a position through this.
Emplover, Career Employment Professionals, d/b/a Snelling Staffing Services.
Snélling is a placement ‘company that provides ‘assignments for employees with
other employers. Claimant had taken two different assignments with Snelling -
The first was with Ben Arnold from May 2011 until Septémber 30, 2011. He
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LI

made -$11.50 an hour in that position. That assignment ended; the testimony at

the initial hearing was that the position ended as part of the problem was trying to
work around Claimant's skill sét and his school schedule. (Trial 46) On
November 11, 2011 he was given an assignment with Alside Revere. He was
making $13.00-an hour. On November21, 2011 he was injured at work.

As indicated in the previous order, the Claimant's wage history of 20 weeks with

Snelling was insufficient to base his average wages. The parties provided the

Employer's (._Snelling) wages of three other employees who.'worked ‘the same

assignment at Alside Revere. (The wages are reflected in the initial order.) The

newly submitted evidence is the new wage information for one of these
employees, Jared Lampkin, with Alside Revere; after his subsequent, permanent
hiring. from the Snelling assignment. Mr, Lampkin was hired from Srielling to

‘work with Alsi‘de*&t."the-rat’e.of $13.25 an hour.

. As indicatéd in the previous ‘order, whether the Claimant would have been

permaneritly. hired by Alside Revere, is tinknown. The Claimant had only worked
on the assignment. for ten (10) days at the time of the accident. Dan Cobb, the

representative -of Alside Revere, testified via deposition that it was too early to
tell, and that ten (10) days was not enough time to determine if there would have

been a permanent’ offer. (Depo. 14 and 17). As had happened previously, the

‘Claimant.may have ended up with another assignment. Therefore, the permanent

placement wages of any one employee with a subsequent company are not used or
averaged.

The best method to most nearly approximate the Claimant's wages under Section
42-1-40 would be to average the Claimant's wages with the three “like
employées" that were earhinig ‘wages with the Employer, Snelling. Tt was

‘tepresented. by the Parties that the other three individuals worked in the same
position as the Claimant. (Trial 8). To use one-employee's wages would not be

representative of the garnings, especially with the nature of the assignméiits. ‘The
avérage-of the Claimant's wages and the three like employees would result in an
average weekly wage of $537.91,-and a resulting compensation rate of $358.62.

RULINGS OF LAW

. Average weekly wage’ must be calculated by taking the total wages paid for the

last four quarters.immediately preceding the quarter in which the injury occurred.
. . divided by fifty-two or by the actual number of weeks paid. . . .When. for
exceptional. reasons the foregoing would be: unfair, either to the employer or

2017-ROA-024



employee, such other fiiethod of computing average weekly wages ‘may be
resorted to as will most nearly -approximate the amount. ‘which the injured
employee-would be earning were it not for the injury.”. §42-1-40.

2. Given that Claimant was. working for a temporary stafting service, it is unknown
whether Claimant would have beeri permanently. hired by Alside Revere, and the
 shortness of the duration of Claimant’s work at the assignment on which he was
injured, Claimant has shown exceptional reasons why. the methiodsfor calculatmg,
‘his average weekly wage provided for in the first paragraph of § 42-1-40 would
be unfair:

©

The method which would most nearly approximate his average weekly wage at
the time of his injury is to average Claimant’s ‘wages with the three “like .
employees’™ that were earning wages-with the Employer, Snelling,

ORDER

IT IS THEREFORE ORDERED that Claimant’s average weekly wage shall be

$537.91, .with a corresponding compensation rate of $358.62.

[T 1S FURTHERMORE ORDERED that Claimant is entitled to a’ lump-sum payment
by the Employer/ Carrier of back-owed temporary total and temporary partial disability in
the amount of the difference between the amount that the Claimant was actually paid and

the: amount the Claimant should havé been entitled using the average weekly wage and
“corresponding compensation rate as contained in this Order. Payment must be made with
30, days of the date of this Order:

IT IS FURTHERMORE ORDERED that the Motions to, Quash the Subpoenas of
Nicole Service, Angela Baldwm and Jim Pascutti.are GRANTED, as the sole issue to be
decided at this time is the impact of the pay records .of Jared Lampkin on ‘the
determination of Claimant’s average weekly wage, ‘and thefe is no testimony that could
be elicited from thése individuals that is relevant to the Alside pay records. of Jared
Lampkin,

2017-ROA-025



IT IS FURTHERMORE ORDERED that any and all issues regarding additional
discovery and motions were not before the:undersigned at the Hearing on July 12" 2012,
as the sole issue.to be decided was the impact.of the pay records of Jared Lampkin on the
determination of Claimant’s average weekly wage.

All other issues are held .in.abeyance:

AND SO IT IS ORDERED!

Commissiorier Melody L. James
CERTIFICATE OF SERVICE
“This is to certify the undersigned has this:date served this order in the above entitled
action.upon all parties to this cause by sending.an electronic copy hereof by electronic
mail addressed to the attorney ot attorneys for said parties.or by depositing a copy hereof,
postage paid:,.i:_n- the United States certified mail addressed to any unrepresented party.
September 30, 2013

By: Tamara Morris, Administrative Assistant.to.Commissioner. James

2017-ROA-026




APPELLNTT PAXE]
PECISION AND ORDER
OF 111
SOUTH CAROUINA WORKERS COMPENSATION COMMISSION
WO T NO T Le27s

JOPIN MeDANIEL, EMPLOYEL, CLAIMANTAAPPELLANT,

RN

CARPER EMPLOYNMENT PROFESSIONAL
DB s NELTING SUATFING. EMPLOYER

And

UNETEY WISCONSIN INSURANCE COL CARRIER DEFENDANTSRESPONDENT,

AFFIRM

Appatlie Pang! Roview held in Columbia, Sonth Carolina
on Octab

L TUES per

vices ek sind property served

on all parpiestol mterest.

Appetlate Panel Decision-and Ordex
lleds J& /5 2015

APPEARANCES:

Cliaimant/ Appellant:
Jolm MeDanicl, appuaring pro-sc:
ol Uharleston. Sopth Carclina

Préfenddnis Respondent:
Reprisented by Allison €. Nusshaum. Fsguire
Gl MeAnaE, Govdelock, & Couries 1L
o ML Peasans Naith Carohina
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STATEMENT OF THE CASE,

Imtiallye o hearing was held before (he Hongrable Melody L. James on November 28.

B Samen e, Soeeh Caroling. On Bnaaiv 4. 2003, Commissioner James assued the

I

i

o

owing Findings of Fact and Canddasions of Law’

FINDINGS-OF FACT

The purtics to the progecdings are subjectto and bound by the terms wind PrOVIsIons

ot the: South Caroling Warkers® Compengation Act. This finding is hiiscd fnpmi the
stipulations and admissions of the partics.

Cliimant™s applicable COMPICNSAUON Tute is SS_SSE(J based upon an. averags wickly
\_3';‘1gc ol $337.900 The Claimant’s twengy vieeks of work is i!lﬁtlrll'l.(,‘-ik"l]l‘ o base his
average weekly wuge, especially in light of bis assignment and wiiges chunging.
However, there is no gudrantee id would have continued: with 1he nxsiﬁgm}‘ncm at
Alside Revere (Testimony of Dan Cabh by way ol Deposition). Emplover provides
eporiry; assignments with a1 goal of permanent pliacemént. The third employee
wages stbmitted donat provide for iy -tvo weeks i they-were all emploved by

Alside Revere, A fuis and Just method 1o Saleulag the swages of the Claiman is 1o

take an average of the wages along with.a three other employeewages provided. The

Claimani--$492 83 ; Atkins-<$506.88: Lampkin--$618.50: and Clark=-$533.41.

O November 21,2017 the Claimant sulfered an, jury by accident which arose out
ofdnd acctirred during ‘the course and scope (\lf'_l‘lis employvment to his Jelt leg/foot
and toes The Chimant Bas ’xf‘\fc',u;i\ o mu‘fic;:l care and reached maximuns medjenl
mmprovementas.of August 132012

Fhe Claimant has adisability 1o the 1ol eg of 3%,
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3.

0,

s

The Defendants will reecive a credit for all weekly benefits paid alter the date of

maximum medicil  improvement {Avgust 13, 2012) pursuant 1o Curiel v,
Lavironmental Manageniont Services. 370 S.0..23, 63 F482 L2007,

Clatmant will Be entitled o Tuture medical care and wrediment as indicated by Dr,

Ohlson in his report of August 13, 2012, (o nclude Tuture: surgers that will more:

tikels than not he 1'\2cg1111§r'iixf. an the mzil.ig_gnu{! and ankivlosis position of the 1 1o,
Clhaimant will alse reguie extra wide shoes, He will need Celebrex. e has been
referred vo Dy, Naney i_.x::'mzl:yty for putn managemant and Défindints have wathorized
Dr Tavel. \‘\’hom,thgr Claimant shatl be allowed 1o CORINUE 11 sew,

CONCLUSIONS OF LAW

Piirsuant 1o $42-] —Jf“‘»'(ﬁ) and $42-1-140. at the tme of the aceident the Clatmadan and
I)u%L‘.;-‘xd;xmz'%jﬁz'n;‘_}ln‘j\;@_‘}"\\'c',i;(' covered parties under the provisions of the Souih Caroling
Workers” Compensation Act.

Under S42-] ~,|'()"U. the '(:;.‘Iv;i_ivnmm, subfered o compensable injury by aeeidént, dFsEg ol
of and iy the course and scape of his employment.

Pursuant ' §42:1-400 the average weekly wage s defined. The Cliimant s

deermined to hive i averaud ceklyv awvage of $337.91 and a Lompensiation rawe of”

RIANGE

Pussiaiy o $42-135-60 (he Defendaits are responsible for pavment (o r‘;miivc'ixﬂl
providers ol the ‘medical expenses incuried by Claimant for treatment of His nijury,
The Claimant will 'be eftitled to future medical care as dirceted ;;ﬁ’d suggested by-Ris

authorized weating physician. Di OhlSon, 1o include pain managemaent,

i
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A0 Pursuaiit 16 §42-9-90 {hc/‘ Claimant is entided 1o compensation: for o period of
lemporark 1otdl _di?x‘il_bi!%l_\“ befichis,
6, Pursuint 1o -';\\f_-;l‘.?-‘)‘—;‘»(‘)., the Clnmant is entitled o 'Cn;')muns';u‘im] for & spedilic
pefmanent-partial disability of 34% 10 the leg.
ORDER

pow the ahove Findings of et and Conelusions ol Law, Commissioner Jamesissued the

followisiv Order:

FEAST !_l'é;R!ii’J-‘_(ﬁ)t&I?. ORDEREDLADIUDGED AND DECRIY that the Clyimant hasy
caritpensable il‘fjll_l'.\" of 'EN‘Q\"’.&}H!ECT 282001 1o his e feg and reached m;lxim;.lm medical
'é/.')1‘;33'53,.~z‘p;~m{ v A;"\u'};t_y\:]! FA, 201 2and

FOIS FURTIHER ORDERER 1hat the Clamiant has an average weekly wage ol $337.91
;\(n_d' QCOMNENSAIBH Fiaie c{'s!',‘?&f’s..\;i&’(')l and. Defendinis shall pay the Claimany for the underpament
of henctits and shall pay for-a permanent 1oss of ose sind disability 1o the feg of 34% (66,3
wedks) i fump.sum dfter deductinga credit for th'c-"\\-’cckl},_-r henelits pard alter Augusi 13,2012
and

FEES FURTHER ORDERED thie Delendains shall _p’m\_f'i_dc fuluie medical care with Dr.
“Ohlson and Dr, Taivel ag the duthotized trenting phvaiciany with that medical care fo include the
medics that have been set oag by D Ulilson in hig ficdical redords ind his report of August 13,
20007 el

TS SO( ')ﬁ_I\"Al".)'lvi'K\l_i'l;)'f

\\Rih,i'z’s e .‘»’.II%!‘H!W',\',I"c'rz'm‘IA. priek Counsdl Torthe Claimant. Thomas White. filed WO

FosvcNe, 300 Request B Comamisgion Review, sening Forth six groumds for review. as follows:
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Tl

4a

{5

lhe Hmmw Commussioner ¢irdd in Finding of Faet #2 and Conclusion of 1 aw A3 i
Anding the €laimant had a compensation raie of 333802 hased upen, .m average weekiy
sage ol $337.910 the gror being the Single Commissioner should have found ihe
Clabmint was entitled 1o, an average week]y wage and compensation rae m an amount

aot fess than $627.73 with 4 coimpensation.rafe-of $478.91.

Phe THearing ¢ mmm\\mnu crred i b md'nL as.a Factand Finding of Fact #2 that a.faiv

and st méthod avas o ealeulate the we apes of the Chitimant was o take an av crige of his

vages atong with the three other eiiployee wages providéd; the error Being (hat it was

not-GE and just 1o the Claimantas it did not refledt the carnings of the anjured emplovee
and the error béing thit e dmount that should have begn aséd shodld be the atuid!

cinings of thes cmplmu with the ultimate ()h]gul\u of uﬂu,m“ farrly the Clatmant’s
probable fiure caiung loss.

Fhe Hearing Commissioner ereed in Finding as a Fact and Finding of Tact #2 that the

wages éffthe Claimant. Atkins. Lampkin, and Clark were. respectively. $492.85. $506.88.

SO18.30, and $333.41: the error berg the wages ol the Claimant were basetd onoan
meorrectly caleulated Form 20 thatdoes not aceuratély rélect the wages ol thic Claimant
and the wages of the other thrdd individiials included partial weeks andswere not correcty
crlenled indeirthe Delinition of Average Weekls Wage.

The Hearing Connmissioner erred in Finding of I+ act #4and Ruling of 1w E6n dinding
! ( Lunmn' g o dl\.lhnm 1o the Left Leg of 34%: the Crror hcm“ that thi '\mx!&.
Comnussioner should have Tound that the: Claimant’s logs ol tise sund 'sahlln\ ereathy

excecded this amount based upon the residwil vocational nnpact e the Clanmant and how

Bisabiling the injury gl is,

Fhe Hg,mw { n:‘:ml\sml‘u erved i Finding as Fact und 2 Ruling as. Matier ot Law ii
I mdmu of Fact #5 thit the Defendants should receive a credil for all weekly benefis paid

alter the date of maximum medical improvement and Rolidg of Lad #3; the érror huing

ihe \n‘gk Commiissioner should have Tound the: Defendants were-nof entitled to o mut
as the Clatmane had not been. able o retury 1o work and 110 woik hid been oflored:
afthoueh the Claimant was réady and available to atempt-fo ey o come back to work,
witl his unplmu il they offered work within his reswictons and Claimant hids been

aetvely seeking other u_npluy;_nml.

Fhe Hearing Conmissioner crredin Biling o find as o factand reling as a matier of law
wthe Defendants should be subject to fines and penaltics for the laie payvments of

femporary tatdl disahifine benelits hetaise ase pavments were made 14 davs after they
aoredue amd Dietembms tailed 1o make timely pavmadnt on nidliple oécasions.
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Additiondly. on March 8. 2013, prier Counsel for the Claimant filed 2 Motion-to Admit

and Nowly Discovered Bvidence fo include: pay records {fom Jersod Lampkin, the

Adlditic

Claimant s replivenidnt ot Mdside Revere, By Judiviat ('"nniv'trcncp Detision and (i‘nt(!ci“ dited
St E RO C0ER G Chimaist s Mation to S\dmit Additional 3 widenve, duted Mareh 8. 2013 Wil
granted,

The 1_c_stii|':'mpi‘1::\“ ibn; the fecord, _l(i_gclhrr with documentary - ¢vidence ¢inctiding the
diddivioml Payreeoitds of Jeifod Lampkin, admitted through Judiciil Conlerenec Order dated
Kol IS0 20037 s bégi provided 1o the mombers of the Appellate Panel and ias bden inder
c:if'u%'u{..\"m_ii.\,t.__ revicw. and consideration. I wddition. Bricls and oral ATLUMCNTS Wore regerved
Froam both patics.

Upon Reqgucst for Revicw, the Appc'lli»ufc Panel shall review the Order and /\_ward.»\\m.‘igh
the evidence preseiited ar the mitidl Hearing.aid i1 good cause be shown, make its own Findings

of Frgr and. resch s own Conclusions of Law pursuant 1o S.C. Cade Ann, 4217300 Alwer

reful review of the exidenee presented and alier considering the arguments presenied b fve
paartivs, the .r\~;,;_;,w_i!u{‘§ Pancl by unanimous votes altirmed the earing Commissioner’s Orderof
Jamuary . 2015, Mercaghisip this Dedision., i’hc'_: Appellate Panel did not consider any: dncmncnls_
m_gn;;i\iu .Hw':ztwrd lWL;c_zleﬁc the Claimant's Amended Foir 30 was not timely served: therelore.

any reCords subnntted Sl the Amignded o A0 were nocconsidered by thic Panet,

EVIDENCE SUMMARY

At the ariginal héaiing on November 28, 2002 the Clitmant sought benetits under the
Sotth Carohing Workdes® Compensation Act based upon an accident at work on Novembier 21,
201 e Claimnt alleped that he injured his left footileh leg and left wes on that date und

acreed ¢ Was dt maxionmt mcdical improyement per the opinion ol his eating physician, Dr.

. 2017-ROA-032




L2 the heaving. the Claimant argued his disability greaty dvectded

Ol ore A agise 13001
e ratig to his fefi lower extremity issued by D, Ohlson.
Forther, e Clumant argued: that the averige weekly awagd and compensaiion rate

[or tess than one year: therefore. his iverage weekly wape does not relleet the carnings: e was
caaking at the dmeol s mivey . Iy parocdlar, the Clabmant argued his averspd \v\qu;_kl}-“\\;ugc ind
compwrsation tute shotld Be bused on Jorrad LampRin™s carnings: his replateinent at Abside
Revere. Clamant reguested puyment ol the alleged underpayment Tor past due. checks and hix
award i o lumpesom Based on 'lht:“z;!ilcfgccl, COMPpensation rate.

Adso.at the hearing. Claimant feqoesied future medical care as rL‘unm)'}tn‘dcd by Dr.
Ofblsesy. his ;lillm_}ri,’/,g;d redung physivian, The Cluimant requested Defondants be dunmed
tope of temponey tobil disabilitg ciedit even theugli the Clamantagreed with maximumn medical
prproscaent beingereachad vn Aagust 1320120 Clamant argtied the credit should be reduced
‘or negated bused:on:his continued attempts o find work,

AL the hearing; Defendints-agreed Claimant §astained an admitied injury to his lett foot
and e isat maximum medical improvement per Dr. Ohlson’s August 43, 2012 opinion.
Delendanss argued Caimait s c‘(impcri‘s;’:liuh Fate ol the Forme 200 is correet wilth an average
wiedkly wage of $492.830 resulting in a compensation rate ol $3728.58. Deléndants requested the
awarsd be hasdd o e avierigy ;\;\gklx- witge and compensation raie rellected on the Form 20,
Furthermore, !»)clil:nd;mlx alleged the Loy of use and disability 10 the: Claimants Wit lower

cxtrenuty should D consistent withedhe 34% ratng assigned by D, Ollsen, e suthorizcd

s phsician,
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Following the pre-héaring sconférénee: the Claimant testilied on: his own behalll 1
tstified he is 30-yedrs old with a bifthdite of March 5. 1982, Clatmant eraduated from high
Sehaod i 2000 did has ne other degrees or diplomas; At the e of fhe hewring. Claindait
Estibien by was crrolled st rident Technicul Colleee in Tis thied SCHCNIer i el ehgineerioy

ex.Additoralby s Claimant mainins o conyuoreinl ditver' s Heonse that Be received in

e
Prior 10 working for Snelling Stalling, Claimant worked in a sports store, perfurined
construc work. worked as-an auditor: served asea caddy on Kiawah HI;}]}_:}. and sold CHI
When the Claimiant was originally hired for Snetling Statfing: he was carning $17.30 per

s AU gRadimoent asas ot Ben smohd whore e worked as ooroute delivens diiver anid

Fagimely difted 40-30 potinds. When his assigament: at Ben Amold ended as g result of his
sehiogl gehedule. hd Wis placdd at Adside Revere whaore be wag mon g 73100 boxes 1w

wanehouso.

Brigdr st wark but received fd benelits oiher than medical care, Chdgnmm densed oy additional
Workers Compensation clims, Clammantadmitted 1o aomotor vehicle seeident in 2003 wheriiy
be Jolloaved tip With w ¢hivopractor thereafter.  Clumant settled his case 1or approximately

S3000.00. Also. Claimiant adniitied 1o 4 motoreyele acdident m 2000 but denied any broken

bones, Claimant specinvally desied any prior mjuries to-his left leg/eft foor and any. physical

desiiy ui s bt to pertarme iy work duties:
Betore the Claimant received b seeond assignment ar Alside Reveren he was ot of

woovh fer aparexioniely sixowecks, Ty assignment at Ben Aokl ended asa resull of contiicrs

st iy school sehedules When he began working ar Alside Revere, he reccived $13.00 per hour
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and alleged he would receive nine hours per day and upwards of 45 hours or more per week.

Clhimant began Wisemplovingnt w Alside Revere on November 11, 2001 and worked e hours

5

ik day s Thodpllowhie sveek, he worked 43,3 hours.and carned ol o1 §02725

Prios 1o the hearing. the deposition of the Claimant s supervisor. Dai Cobh was taken in

Hew ol live testimony. Mit Cobb testilied thar the, Claimant wis brogght on for full uind work

wuph Spetling Seiffing, and he swould be paid tor at least 40 hours per week, N €dbh
testifien there s o mandiony wiifing period belorg Claimant wauld Be hived as i purmanent

danplaved of Alside Révere Following Claimant's aceident, anotlier einpioied Wag hived o

replace iy and feecivies overtime pas. Mr. Cobb testified he waould ne e aBle W hire the

Elainvant permanently until tl'ntm:a'ﬁmn'{hs passed.

Claimant was invoelvdd in an adnitéd accident on November 21, 20171 wherein he
mjured his: e f"g\m whett It wdis fun over by a forklitt, He sas seen m.the Emergeney Room -at
Beper Flospitd and diagiosed Gaili muliple factures, "l’!‘lcruui'llcr.. he was relerred te Dy Ofilfson
whio provided treatmient from, Novemblr 280 2001 threugh Angust 130 2012, During his
freatinent \\;ét‘h Dr. Ohtson:the Claimantexperienced muliple problems. with woand healing und:
was altimately referred 1o wound facility.

naddingsy, Cladiant peceived evalimtions by Dr. Gudas and Dr. Brilliam for

cabevidhaions, _.f\xi-:‘iil’i,(ﬁfav\.th;\. Climmant was referred or paim management and

clependont med
Brefendarnits iuthorized trentivien With P Tavel AU the tme ol the h-c:n"il,lg the Clasmant was
e Pre Tavdl s ch f'})‘x" Pam n_iian."igénwm)

Claimant testified his foot wasschronically swollen secondary 1o the injury and analleged
aatunited Tracture,  Clamant explained he'had ovthetics and was in need of custom shoes,

U Syt Stes he s anable to 1 his et Toot inte a normal shoe becuuse his fell Teot s four
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stzes wider than the nghe and ay ovéisizéd toe hox is needed. Clamimt deseribed pidn in iy

anad e whith runs down his knce. Claimant stated. his, ability 1o b on his fect is (o

Fited. Frurthermore; Claimant said his pain level is constant and his base level is 1 3 10 4 ot of
O He experienees symptoms tluding foot tingling. numbness and burning. 1t the Claimant is
respuiresd tobeon s 1ot for any ‘petiod-of ime. his pain Jevel elevaies. After approXimatelv 10
Aoy ‘ ranntess He expericnives an eleviition i his pamn devel Afier ubour 43 mmutes, fijs puin

el spikes o a0 or 7oout of 10, Chabiant continues 1o use medichtion (o mehude Celebros,

Gratise, Tylenoland a topical cream. Also. Claimant testified that he ices his foor rtgt_ii';n_‘l‘,\".

Claimantaestified his standimg Himitation was 13 10 20 minutes. walking swas 30 minares.

s stared he widks it aopetcecablo mp, Ol o an cight hour dayv: Claimant estimates e
could prebably swind or walk for up to wwds hoyges o he wepe able o intermintently chimge

positions to stipding and walkine,  Clumant ool run. olimb. syt jumncand hiis aouen

e with any sortof melines. Also, Clabmant has probiems with halanee and staes he

has fallen several times:
Claimantsubmitted earnings from sevéral additional workefs in his pre<hearing. brief and

axked the Hearime Conmirsgoner to considér these wilpes.

I I'_t\;"'l‘)_l‘i\'( SO FACT

Adver carelal reviews of the evidence presented b the instant erse and alor cansidering

e arguments presented by the parfics. the Appelliie Paindl of the South Caroling W orkers”

Lomptsation Commission. unaniniously affimmg the | Iciring Commissiond’s January-4. 2015,

woand Orfer, We il substimtial evidence iy the record supports the Hearing

EEDN

i ssioner’ s Fsdy al Fact and adopt the follon e Findings ol act asourean;
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T

fy.

Fhe partics 1o the procecdings aresubject W and bouid by the terms and Provisions
ol the South Caraling Workers' Compensation Act. This finding is based upon the
Stpubaions andadmissions of i phrtics.

Cliitmant'ss applicable compensation e is SIAR62 based wdpon an inverage weirkly

AyFeent 1o base his

wige of 8337010 The Claintant’s Paventy weeks of work is
average weekly wage, espeeially in light of his assighment and Wapes changing,
Lotvever, there s no cuarantee he would have continued with the asseniment o
.

Alside Revere Testimony of Ban Cohb "h}‘ way ol Diposition, I‘f‘m'pi(x_vm' provides
emporary assignments with a goal 61 permanent placement. The third ehnplovee
wiges subibitied do r‘mi provicde for Tiv-twe weeks and they were il.”"‘L,"m}.‘;}:U"'\‘L“(! by
Alside Revere, A\ fair and just method. wocaleulite the wages of e Clhiamang 9% 1o
take an average ol'the wages along with a thied other employee wages provided, Fhe
( '%;1?{11:&1\'1} SAO2 83 Athins-- S306,88: 1 .'i'unpk»in»-f'{w ER. M0 and ¢Clark=-$333.4 1,

On _F\Tp»\j(‘nﬂ.)w‘ 212010 the Claimant suftered an wiury: by acerdent which arose car
of and -occurred during the-course amk scope of his eniployment to his Teit feer i

and toés. The Claimant has reccived inedical éare and reached maxinmm mihical

impravement.asof August 13,2012,

The-Clainant has a disability to the left Jeg 01 34 %,

The By

tendants will receive a eredit, for gl weekly benetits paid after the dute of

-

maximum medicdl improvement (Angust 13, 2019y purstant, o Curiel

Lnvigymrentsd Yanagemicn Sorvicey, 370 500 23 648 NUEANT (20T

Chdmant will be entitled 10 futdre micdical care and reaiment ascdndiced b Dy

Chilstn i 8IS report of Aggust 1327010 1w include Tuture surperss that will more
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likely than not be required on the maligned and ankiviosis position of“the filth toc.

Claiant wild alsoe requird extra wide shoes, | fe will need Celehre, He has been

refirrci to Pr Naney Leniba i pain manaeément and Defondans haive Tathsirized

I)r’.v'lf; wel whom the Cliimant shal) he aliovwed to continue 1o S,

CONCLUSIONS OF 1AW
By Vieaw of these I’_i,_n_(v({i%’:_-\.’.._()f*'l'facl‘ and as provided in the South Caroling Cod¢ of Lanws,
WESTHE APPEELATE PANEL, CONCLUDE THE FOLLOWING AS MATTERS OF
EAY,
Pursuant fo §43-5-130 wid ;'-l’i;!—-l 0.t thie tine A1 the aecident 53]{' Claiman and
Derhidanieimployer were covered parties under the provisions of the Soutly Cigrolino
Warkers’ Compensation Adt,
v Uinder §2-1-160. the Claimant suffered o Compensable injury by aceident arising. ou
ol and in the course aid scope oF hissemployment.
S Purssiinit 1o §42-1-40, the average weekly wage 18 delindd. The Claimanm e
;_ip%ix;z‘!_1‘;‘il)'cal o have an average weekly wage 0f $337.07 and 2 compensadion ke of
§338.62, |
i Phrsuant o $2-13:00 the Delendanis are responsible for payment o medical
providers of the medjeal expenses incurred by Clmant for teament ol lis ity
Fhe Claimam will beentitléd 1 uinre modica¥ cope asdireered wnd suggested hy his
authirizéd treating physician. 1r; Ohlson. te include P Managemicnt

7

Pursuant 10° §42-9-10 the Claimant is entitled 1o compensation for a period of

EN

ternporary wotal disabifioe bénetits,
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6. !}’linj.\{u;’m;g W $42-9-300 the Clatmant is entitled o compensation tor o speeiiie
parntinent partiol disahilin (»‘I"Bhl”‘\; tothe leg,
ORDER

Based oy the foregoing Findings of Fact and Conclusions of Tasw, we unanimous!y adopi
the Hearing Commissioner™s Order as follns.,

FE IS ’Ib’ffl'f'l,l{ff}"()l{l{, THEREBY ORDERED that the Claimant had o conpdnsihle
B of November 212011 1o his feny ku and reached maxinium mc_dz’c;lf improverion on
Sopnst FA 2002 wad

FI'IS FURTHER ()‘Rl_)!«ll{lilf) that the ('luimﬁm has dn average weekly Wage of
ST and o compensation rate of $358.62 and Detendants shall pay the Claimam tor the
enderpayiment of benefitsand shall Pay Tord permanent loss of use dand disability 1o the Teh log:
el 34 prreent 106.3 Wedkss g Tump sainy after deducting ;.l"czuiii_ for the sweekdy henetits paid
sy Angust 1320720 and

IS FURTHER ORDERED the Defendants shalt provide Huture medical caie with
Dr. Ohbson and D, Tavel s the authorized treating physicians with that medical eare 1o elude
the medicals thi hive beer set out hy: I-)r: Ohlson mhis medical rcu;z'd'x arid his report o Augis

EYC2OTE and

FEIN SO ORBERED,

FULLAFFIRMATION
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Co ‘vinfis'&icmcr- Andrea C. Roche

Gopanyissioner
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APPELLATE PANEL
DECISION AND ORDER
OF THE |
SOUTH CAROLINA WORKERS® COMPENSATION COMMISSION
WCC FILE NO. 1116275

JOHN McDANIEL, EMPLOYEE, CLAIMANT/APPELLANT,

nve

. CAREER EMPLOYMENT PROFESSIONAL

Dka’A SN’ELLING .S’l“A]}‘F-.IN(}, EMPLOYER
And

UNITED WISCONSIN INSURANCE CO., CARRIER DEFENDANTS/RESPONDENT.

AFFIRM

Appellate Panel Review held in Columbia, South Carolina
on March 21, 2017, per notices timely and properlv suwd
" on'all parties of interest. -

Appellate Panel Decision and Order
Filed: é—P e ! QQ% 2017

APPEARANCES:

Claimant/Appellant:”
John McDaniel, appearing pro-se,
of Wyoming, Michigan

Defendants/Respondent:
Represented by Helen F. Hiser, Esquire
and Allison C. Nussbaum, Esquire
of McAngus, (youddock & Courie, LLC

" of Mt Plcasant South Carolina
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STATEMENT OF THE CASE

Initially, a hearing was held before the Honorable Melody L. James on November 28,

2012, in Summerville, South Carolina. On January 4, 2013, Commissioner James issued the

following Findings of Fact and Conclusions of Law:

(L8]

-wages submitted do not provide for fifty-two weeks and théy were all emploved by~

FINDINGS OF FACT

‘The parties to the proceedings are subject to-and bound by the terms and provisions

of the South Carolina Workers’ Compensation Aét. This finding is based up.oﬁ the
stibul_ations and admissions of the parties.

Claimant’s applicable compensation rate is $358.62 based upon an average weekly
wage of $537.91. The Claimant’s twenty weeks of work is insuﬁ’iciem to base his
average weekly wége,'- especially in light of his assignment and wages changing.

However, there is no guarantee he would have continued with the assignment at

- Alside Revere (Testimony of Dan Cobb by v ay of Deposition). Employer provides

temporary assignments with a goal of permanent placement. The third employee

. Alside Revere. A fair and just method,to calculate the wages of the Claimant is to

- take an average of th¢ wages along with the three other employee wages provided.

The Claimant--$492.85: :A-tkins-iSSOG.SS; Lampkin--%l-&ii),ﬁ and Clark--$533.41.

- On November 21, 2011 the Claimant suffered an injury by accident which arose out

~of and occurred during the course and scope of his employment to his left leg/foot

and toes. The Claimant has received medical care and reached maximum medical

~improvement as of August 13, 2012.

4. The Claimant has adisability to the left leg of 34%.
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The Defendants will receive a credit for all weekly benefits paid after the date of

maximum medical improvement (August 13, 2012) pursuant to  Curiel v,

Environmental Management Services, 376 S.C. 23, 655 S.E2d 482 (2007,

Claimant will be emitléd to future medical care and treatment as indicated by Dr,
" Ohlson in his report of August 13, 2012, to include future surgery that will more
likely than not be required on the maligned and anklylosis position of the fifth toe.
“Claimant will also r_equire cxtrz:i_ wide shoes. He will need Celebrex. He has been
referred to Dr. Nancy Lembo for pain management and Defendants -hax;e authorized
.[)}?. Tavel, whom the Claimant shall be allowed to continue to see.

Pursuant ‘to §42-1-130 and -§42-1-140, at the time of the accident the Claimant and
Defendant/Employér were covered parties under the prtovisionls of the South Carolina
Workers’ Co_mpcnsatibn Act.

Under §42-1~160, the Claimant suffergd_a.ccmpcnsable_injury by acc_idcm; m‘tising out
of,a_nd in the course and scope of his employment. |

Pursuant to §42-1-40, the average weekly wage is defined. The Claimant 13

determined to have an average weekly.wage of $537.91 and a compensation rate-of .

$358,62.

Pursuant to §42-15-60' the Defendants are responsible for payment 10 medical
préviders of the medical expenses incurred by Claimant for treatment of his injury.
The Claimant will be entitled to future medical care as directed and suggested by his‘

authorized treating physician, Dr. Ohlson. to include pain management..

201 7-ROA4(§43 ‘ . ‘ {



ission Review, setting forth six ‘grounds for review as follows:

Form No. 30, Request for Comi
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(e ]

~

The Hearing Commissioner erred in Finding of Fact #2 and Conclusion of Law #3 in
finding the Claimant had a compensation rate of $358.62 based upon an average weekly
wage of $537.91; the error being the Single Commissioner should have found the
Claimant was entitled to an average weekly wage and compensation rate in an amouni
not less than $627.75 with a compensation rate.of $418.91.

The Hearing Commissioner erred in Finding as a Fact and Finding of Fact #2 that a fair
and just method was to calculate the wages of the Claimant was 1o take an average of his
wages along with the three other employee wages provided; the error being that it was
not fair and just to the Claimant as it did not reflect the earnings of the injured employece
and the error being that the amount that should have been used should be the actual
eamnings of the employee with the ultimate objective of reflecting fairly the Claimant’s

- probable future earning loss.

The Hearing Commissioner erred in Finding as a Fact and Finding of Fact #2 that the
wages of the Claimant, Atkins, Lampkin, and Clark were, respectively, $492.85, $500.83.
$618.50, and $533.41; the error being the wages of the Claimant werc based on an
incorrectly calculated Form 20 that does not accurately reflect the wages of the Claimant
and the wages of the other three individuals included partial weeks and were not correctly
calculated under the Definition of Average Weekly Wage.

The Hearing Commissioner erred in Finding of Fact #4 and Ruling of Law #6 in finding

the Claimant has a disability to the Left Leg of 34%; the error being that the Single
Commissioner should have found that the Claimant's loss of use and disability greatly
exceeded this amount based upon the residual vocational impact to lh Claimant and how

dxsablmg thc, m;ury actuall> is.

The Hearmg Commlsswner erred in Finding as a Fact and a Ruling as a Matter of Law in .
Finding of Fact #5 that the Defendants. should receive a credit for all weekly benefits paid

after the date of maximum medical improvement and Ruling of Law #5; the error being

the Single Commissioner should have found the Defendants were not enutlci to a credit

as the Claimant had not been able to return to -work and no work had been offered
although the: Claimant was rcady and available to altempt to try to’ come: back fo- Work -
with his employer if they offered work within his resmctzons and Claimant had been

actwcly seeking other employ ment. :

The Hearing Commissioner erred in failing to find as a fact and ruling as a matter ol law
that the Defendants should be subject to fines and penalties for the late payments of
temporary total disability benefits because those payments were made 14 days after they
were due and Dcfendams failed to make timely payment on muluple 0CCasions.
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Additibnaﬂy, on March 8, 2013, prior Counsel for the Claimant filed a Motion to Admit
Additional and Newly Discovered Evidence to include pay records from Jerrod‘.l.,ampkin. the
Claimant’s replacement at- Alside Revere. By Judicial Conference Decision und Order dated
April 15, 2013, the Claimant’s Motion to Admit Additional Evidence, dated March 8, 2013 was
granted.

This matter was first heard by an Appellate Panel Q.f the F.ull‘ Commission on October 14,
2013, On December '1‘9, 2013, the Appeliate Panel issued a Decision and Order affirming the
Hearing Commissioner’s January 4, 2013 Decision and Order. The Claimant timely appealed
tha_t Decision and“()rdér to thé_Simth Camiin'a Court of Appeals which, bascd on ins_ul’t"xcicz"x;
notice. of thc | Octﬁber  1.‘4’,‘.20.13 Appéil‘até_ den’e_l hearing, . reversed an‘dx _re'man'dedv 1o the. »'
Commission to provide.the Claimant with the statutéril} mandated 30-days’ notice of the appeal
hearing. All parties were provided the rcqui‘red 30-day notice of the Ap;})el}atc Panel remand
.hearsnggwhichwas, held on March 21, 2017. |

The téstimo‘ny in the record, together with documentary -e.v-id‘e.nce ('i_rzcn_xdivn_g the
: addiijonalpay' records of Jex;rod Lampkin, admitteﬂd.thmugh “-Judiciai 'Coni’érence Order dated
April 1:75, 2013), has _been._p:'f(')_vid‘ed to the members of the Appéilate Panel, and ‘has. bee’n’ under
~caref ul study, 'rcvie\&{,»- énd :cox}sid,efati‘(;ni, in addi;ion,:,Briefs ¢and~,;¢9ré,1.l__:argumcms were rece i_xj?.ed
' frong both par.tées.

Upon Request for Review, the Appe!lme Paﬁel shall review tﬁ,e- Order and Award, weigh
the evidence presented at the initial Hearing and, if good cause be shown, make its own Findings
. of Fact and rcach its own Conclusions of Law pursuant to S.C. Code Ann. § 42-17-50. After
careful r_e:vié'woi" the evidence presented and a‘i;tcr c<‘m:@idering the arguments presented by the

parties; the Appellate Panel, by unanimous vote, affirmed the, Hearing Commissioner’s Order of
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January 4, 2013." In reaching this Decision, the Appellate Panel did not consider any documents
outside the record because the Claimant’s Amended Form 30 was not properly before this Panel:
therefore, any records submitted with the Amended Form 30 were not considered by the Panel.

EVIDENCE SUMMARY

At the original hearing on November 28, 2(512, the Claimant sought benefits under the
South Carolina Workers’ Compensation Act based upon an accident at work on November 21.
T 2{}1 L. Ihc C‘Iaimam-a‘lleged that he injured his lefl foot/left leg and left toes on that date and
agreed he was at maximum medical improvement per the. opinion of his treating physiciam ,l”)lr,
Ohlson on Au'gu‘st 1»3'3'-2012. At the hearing, the Claimant argued his disability greatly exceeded
thé’rating to his left lower extremity issued by Dr. Ohlson,
| Further, the Claimant argued that the average weekly wage and compensation rate
_reflected ‘on the Form 20 were incorrect. The Claimant alleged he worked for Snelliﬁg Stafting
for less than one year; therefore, his average weekly wage does not reﬂt;:c’;t-the car'ningsvhc wis
making at the tiine of his injury. In particular, the Claimaﬁt_argued his average weekly wage and
compensation rate should be based on Jerrod Lampkin’s earnings, his replacement at Alside
Re’vére; Claimant requested payment of the alleged underpayment for_-past due checks and his
awér»d ina lump sum based on the alleged compensation rété. |
Also, at the hearing, Claimant requested future medical care as recommended by Dr.
(Slalson. his authorized. treating physician. The Claimant requested Defendants be denied zﬁny
:tyi::;‘::()ftcrnpora;‘y total disability credit even though the Claimant agreed with ma;&:iﬁuun medical
improvement being reached on August 13, 2012, Claimant argued the credit should be reduced

or negated based on his continued attempts to find work.
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At the hearing, Defendants agreed Claimant sustained an admitted injury to his left foot
and he is at .ma,xim_um medical improvement per Dr. Ohlson’s August 13, 2012 opinion.
Dcfc:nda_nts argued Claimant’s compensation rate on the Form 20 is correct with an average
weekiy wage of $492 .85, resulting in a compe_nsa;ion rate of $328.58. Defendants requested the
award be based on-the average weekly wage and compensation rate reflected on the Form 20,
Furthermore, Defendants .alleged the loss of use and disability to the Claimant’s left lower

'“eg{(‘t;gfcmityl_shopid_ be consistent with the 17% rating assigned by Dr. Ohlson, the authorized

treating physician.

Following’ the‘-pré-hearing conference, the. Ciaimant testified on his-own behalt.  He
testified he is 30 years old with a birthdate of March 5, 1982.. Claimant graduated from high
school in 2 000 and has no othér degrees or diplomas. At the time of the hearing, Claimant
tésﬁﬁ.ed he wés énrolied at Trident Technical College-in his third semester in civil enginéeriﬁg
st.udies.‘ Additionally, Clairﬁam maintains a commercial driver’s license that he receivec% m
‘2006._

| Prior i'o working for Snelling Staffing, Claimant worked in a sports. store, pcrﬁ;x‘med
| cb_nstxjt;lction _er-_kI.,_. »\{Qrked as an aﬁldiﬁor, served és_ a caddy. on Kiawah Island, and sold cars.

 When the Ciai‘mam 'Wa_s’o‘ri ginal iy‘-l{i red for Snell i'ng‘Stzifﬁ ng. he was earmning. §11 3 (_}:‘pcr
~hour. His first as's’igﬁmem was at Ben Arnold where-he worked-as a route delivery driver and
routinely lil“téd 40-50 pounds. When his assignment at Ben Améld ended as a result ol his
school schedule, he was -placed at Alside Revere where he was moving 75-100 boxes in a
warehouse.

Claimant testified he had a previous Workers’ Cém_pe;usatiOn injury when he cut his |

* finger at work but received:no.benefits: other than medical care. Claimant denied-any additional”
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Workers’ Compensation claims. Claimant admitted to a motor vehicle accident in 2005 wherein
he followed up with a chiropractor thereafier.  Claimant settled - his case for approximately
$5.000.00. Also, Claimant admitted to a motorcycle accident in 2001 but denied any broken
bones. Claimant specifically denied any prior injuries to his left leg/left foot and any physical
inhibitions in his ability to perform his work duties.

Beforé‘ the Claimant received his second assignment at Alside Revere, he was out of
Wwork for approximately six wecks. His assignment at Ben Arnold ended as a result of conflicts
with his school séhedule._ When he began workﬁ@ at Alside Revere, he received $13.00 per hour
_gnd alleged he woul_& receive nine hours per day and upwards of 45 hours or more per week.
Claimant began his employment at Alside Revere on November 11, 2011 énd worked nine-hours
that day. The following week, he worked 45.5 hqurs and earned a total of $627.25.

Prior to thc hearing, the deposition of the Claimant’s supervisor, Dan Cobb was taken ir;
lieu of live testimony. Mr. Cobb testified that the Claimant was brought.on for full time: work
tﬁl}oﬁgﬁ’Sneiling _Stafﬁng,‘ cmd he would be paid for at least 40 hours per week. Mr. Cobb
tesiiﬁed there was a mandatory waiting period before Claimant woulg’:i_.-be hired as a ’pcmiancm :
employee of Alsid_e Revere. Fo}llowing Claimant’s accident, another employee was hired to
replace him and receives overtime pay.- M. Cobb testified he \Sﬁogla n{ot be able o hire 1h§
Claimant permahcm}y until three months passed.

| Claimant was involved in an admitted accident on quember 21, 201_1 wheréin he

| -i_.if‘jured his l‘eﬁ‘-_foot' when it was run over by a forklift. He was seen in the Emergency Room Jl
Iig}pcf Hospital and diagnosed with multiple fractures. Thereafter, he was referred to Dr. (l')h'iswn

who provided treatment from November 28, 2011 through August 13, 2012, During his
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treatment with Dr. Ohlson, the Claimant experienced multiple problems with wound hcaling and
was ultimately referred to a wound facility.

In addition, Clainianf received evaluations by Dr. Gudas and Dr. Brilliant for
independent medical evaluations. Additionally, Claimant was.referred for pain management and
Defendants authorized treatment with Dr. Tavel. At the time of the hearing, the Claimant was
under Dr. Tavel’s care for pain management.

_Ql_aimént testified his foot was chronically swollen secondary to-the injury and. zm.a!«légeq
“malunited fracture. Claimant explained he had orthotics and was iﬁ need of é_ustom shoes.
Claimant St_ﬁt"t;‘d he is unable to fit his left foot into a normal shoe because his“left foot is fmn*
sizes Wider than the right a-nd an oversized toe .box is needed. Claimant .described pain in hisﬁ
foot and leg which runs down his knee. Claimant stated his ability to be on his feet is very
limited. . Furthermore, Claimant»said his pain level is constant and his base level is a 3 10 4 out of
10. He expériences symptom§ including foot tingling, numbness and burning. If the Ciaimam is
required to be on his feet for any period of time, his pain level elevates. After approximately 10
to 15 minutes, he experiences.an elevation in his pain level. -After about 45 minutes. his pain
level spikés to a 6 or7 ‘oui of 10. Claimant continues to use medication to include 'Cfcle-_brex‘
Gralise, Tyleho! and a topical cream.- Also, "Claim'am_ testified.that:he .:_f;»_ggsf;bis:::i"oat regularly. - '

Claimant testified his standing limitation was 15 to 20 minutes, walking was 30 minutes
and stated he walks with a noticeable limp. Out of an eight hour day, Claimant estimates he
c‘o-uld probably stand or walk for up to two hours if he were aﬁle o intermittently change
positions to stanlding and walking.” Claimant cannot run, climb, squzvu», jump, and has a very
difficult time with any sort of inclines. Also, Claimant has problems with balance and states he

has fallen several times.
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Claimant submitted earnings from several additional workers in his pre-hearing brief and

asked the Hearing Commissioner to consider these wages.

FINDINGS OF FAC’F
After careful review of the evidence presented in the instant case and after considering
the arguments presented by the parties;;the Appellate Panel ,Of the South Carolina Workers™

Cdmpen'sation C.Qmmiss‘ion,_ unanimously affirms the Hearing Commissioner’s January 4. 2013

- Decision and Order. We find substantial evidence in the record supports the Hearing

- Commissioner’s Findings of Fact and adopt the f‘olloWing Findings of Fact as our own:

1. The parties to the proceedings are subject to and bound by the terms and provisions -
of the South Carolina Workers' Compensation Act. -This finding is based upon the
stif)ulation's,énd admissiéns 61’ the parties,

2. Cla'imam-*s éppliciab}e compensétion rate is $358.02 based ’u'po"n an average weekly.
wage of $§3.’7.91. The Ciaimént’s twenty weeks of work is insufﬁcicﬁi 16 base his
average weekly wage; espec_i‘ally in light of his assignment. and -w:age_s.. changing.
However, there is no guarantee he would have continued with the aséignmc_nt at
Alside Revere (Testimony of Dan Cobb by way of Deposition). Employer pr@v'idcs »
'temborary assignments- with a-goal of permanent placement. ,Th__(;i:-,.,t_bir.c_i;‘_e_:mpjoyéc'
wageg subﬁwit’;ed do not provide for {ifty-two weeks and they were all employed by
Alside Revere. A fair and just method to.calculate the wages of the Claimant 1s to
mke an awragc;* of the wages along with the three other unp} ee wages provided.
The Claimani--$492. 85; Atkins--$506.88; Lampkin--3618. 30 and Clark»-S\ 3.41.

3. On Navumber 21, 2011 the C axmant suffercd an injury by accident thch arose oul

of and occurred during the- cour se and scopc of hxs employment to hxs lcn leufmo -
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and toes. The Claimant has received medical care and reached maximum medical
-improvement as of August 13, 2012.-

4. The Claimant has a disability to the lett leg of 34%.

i

The Defendants will receive a credit for all weekly benefits paid after the date of

-~

maximum - medical improvement (August 13, 2012) pursuant to - Curie/ v,

Lnvironmental Management Services. 376 S.C. 23, 635 S.E.2d 482 (2007).
6. Claimant will be entitled to future medical care and treatment as indicated by--Dr.
Ohison in his report be August 13, 201.2, to include f_umre sﬁrger’y that will more
likely than not be»requ_,ired_ on the maligned and ank%y}o’sis position of the fifth toe¢.
- Claimant will also Lrequire extra wide shoes. He will need Ceiebréx, He _hai%. been |
referred to Df. Nancy Lembo for pain maﬁagemem and Defendants have aurhorixéd
Dr. 'l”a.vél, whom the Claimant Shaﬂ be a‘lfowed to. con’tifme tosu.

CONCLUSIONS OF LAW

In view of these Findings of Fact, and as provided in the' South Carolina-Code of Laws,
WE, THE APPELLATE PANEL, CONCLUDE THE FOLLOWING AS MATTERS OF
LAW:. |

1. Pursuant to §42-1-130 and. §42:1-140, at the time of the

e accident the Claimant and

D'eféndént,fEmpIéyer'were covered parties;under the. pro_vis‘_ions of lhc South Camliﬁa
Workers’ Cgﬁinp&nsation Act.

-2 Uﬁder §42-1-160; the Claimant suffered a compensable injury by accident arising out

of and in the course and scope of his employment.

(.
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3. Pursuant to §42-1-40,‘ the évefag& weekly wage is dcﬁned. The Claimant is
determined to have an average weekly wﬁge of $537.91 and a compensation rate of
- $358.62.
4. Pursuant to §42-15-60 the Defendants are responsible for payment to xﬁedicai
prqviders of the medical expenses incurred by Claimant for treatment of his injury.
The Claimant will be entitled to future medicaf care as directed and suggested by his
~ authorized treating physician, Dr. Ohlson, to include ‘pain management.

5. Pursuant to '§42-9-10. the Claimant is‘; veﬁntitled tolcompensation for a period of

temporary total disability benefits.

6. Pursuant to §42-9-30, the Claimant is entitled to compensation for a specific

permanent partial disabi_lify é‘ff 34% to the leg. |
| ORDER

Based on the -foregoixig Findings of Fact and Conclusions of Law, we ;man_imqusly adopt
the I"leziri ng Commissioner’s Order.as fbllo;xfs,

IT IS THEREFORE, HEREBY ORDERED that the Claimant had avcomp_cnsablgj‘
injury of November 21, 2011 to his left fcg and reached maximum medical improvement on
" August 13,2012; and | |

IT IS FURTHER ORDERED that the Claimant has an average weekly wage m\'
$537.91 and a comﬁensaﬁon I"dtﬁ:.()f‘ $358.62 'a_ndﬂ Det’end‘an.ts shall pay the Claimant for the
underpayment of benefits and shall paylfor a permanent loss éf use and disability to the left leg
of 34 percentr- (66.3 Wecks) in a lump sum after deducling a credit for thé_week-ly benelits puivdA

after August 13 2012; and
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IT'IS ' FURTHER ORDERED the Defendants shall provide future medical care with
Dr. Ohlson and Dr. Tavel as the amhorizec{(.rea}t.i.ng_physici_ans- with that medical care 10 im:iu.dc
the medicals that have been set out by Dr. .Chlson in his medical records and his report of August
13, 2012; and

IT IS SO ORDERED. | |
FULL AFFIRMATION — '

~ %’(‘ammiésioner T. Scott Beck, Chair for the
2 A ate Prine :
L Appeil@t{.} anel

(“0:‘1”:1‘1&?5%196@1’ M mhad Qdmpbdl

MMWMB Wllkursun Ir. (/ -

| | CERTIFICATE OF SERVICE |
ThES ~isi-tq cemfy" that the undersxgﬁed&has on this date served a copy of thw order in the

By Eugenia,Hollmon on April 28, 2017
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

John McDaniel, Employee, Appellant,

V.

Career Employment Professional D/B/A Snelling
Staffing, Employer, and United Wisconsin Insurance Co.,

~ Carrier, Respondents.

Appellate Case No. 2014-000186

Appeal From The Workers' Compensation Commission

Unpublished Opinion No. 2016-UP-327
Submitted May 1, 2016 — Filed June 22, 2016

REVERSED AND REMANDED

John McDaniel, of Charleston, pro se.

R. Mark Davis, Helen Faith Hiser, and Allison Cauthen
Nussbaum, all of McAngus Goudelock & Courie, LLC,
of Mount Pleasant, for Respondents.

PER CURIAM: John McDaniel—an employee at Career Employment
Professional d/b/a Snelling Staffing (Snelling Staffing), a temporary staffing
agency—injured his left foot while working at his work placement site, Alside
Revere. He filed a workers' compensation claim against Snelling Staffing and
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United Wisconsin Insurance Company (collectively, Respondents). McDaniel
appeals the Appellate Panel of the South Carolina Workers' Compensation
Commission's (Appellate Panel) order. We reverse and remand.'

- We find McDaniel's due process rights were violated because he was not afforded
the minimum thirty days' notice before the Appellate Panel review hearing as is
mandated in regulation 67-704 of the South Carolina Code of Regulations (2012).
See Jones v. S.C. Dep't of Health & Envtl. Control, 384 S.C. 295, 316, 682 S.E.2d
282,294 (Ct. App. 2009) ("Due process requires (1) adequate notice; (2) adequate
opportunity for a hearing; (3) the right to introduce evidence; and (4) the right to
confront and cross-examine witnesses." (quoting Olson v.'S.C. Dep't of Health &
Envtl. Control, 379 S.C. 57, 69, 663 S.E.2d 497, 504 (Ct. App. 2008))); S.C. Code
Ann. Regs. 67-704(A) (instructing the Appellate Panel to serve the parties "a Form
31, Notice of Review, at least thirty days before the date of review hearing" and
include -on the notice: "the date, place, time, purpose of the review hearing, and the
- filing date for the appellant's brief" (emphasis added)). McDaniel was first notified
on March 29, 2013, of the review hearing set for April 16, 2013. This Appellate
Panel review hearing was stayed while the single commissioner held a remand
hearing. On October 1, 2013, after the single commissioner issued an order after
the remand hearing, the workers' compensation commission sent notice of the
Appellate Panel review hearing set for October 14, 2013. McDaniel thus received
only fourteen days' notice. Because McDaniel was not afforded the minimum
thirty days' notice, the Appellate Panel's December 19, 2013 order is reversed.
This case is remanded to the Appellate Panel for McDaniel to be provided with the
required thirty days' notice and his review hearing.2

REVERSED AND REMANDED.

HUFF, KONDUROS, and GEATHERS, JJ., concur.

' We decide this case without oral argument pursuant to Rule 215, SCACR.

? Because reversing and remanding this issue is dispositive of the case, we need not
reach McDaniel's remaining issues. See Futch v. McAllister Towing of

Georgetown, Inc., 335 S.C. 598, 613, 518 S.E.2d 591, 598 (1999) (holding an

appellate court need not address remaining issues when the determinition of a prior
- issue is dispositive of the appeal).
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South Carolina Workers’ Compensation Commission

1333 Main Street, Suite 500
P.0O. BOX 1715

Columbia, SC 29202-1715
{803) 737-5723

WCC File #: 1116275
Carrier File #: 041100021048
November 14, 2012

NOTICE OF HEARING
RESET

JOHN MCDANIEL v. CAREER EMPLOYMENT PROFESSIONAL

Subject: To determine issues as set forth on Forms 50/51 and Form 21 to determine if the

employer/carrier may stop payment, and if so, to determine if claimant is entitled to
any further benefits.

Bate: -~ .. .November 28,2012 at 03:00 PM__ N -

Location: County Services Bldg,, 500 N.. Main St., Couneil. Chambers

SUMMERVILLE, SC 29483

South Carolina Regulations 67-601 through 67-615 govern héarings before the South Carolina Workers’
Compensation Commission. The claimant must attend when not represented by an attorney of when
disfigurementis involved. Corporations must be represented by:an attorney, and uninsured employers must
attend.

Attorneys must file a Form 58 with proof of service pursuantto Regulation 67-611. Postponements are only
granted pursuant to Regulation 67-613. Please visit www.wec.sc.gov/Commissioners fo view
Commissioners” Preferences. [f you have questions regarding this matter, please contact the office of the
undersigned Jurisdictional Commissioner.

Commissioner Melody. L. James
803-737-5668, tmorris@wcc.sc.gov

.CER'ITFICATE OF SERVICE ~ This is to certify the undersigned has served this notice in the above entitled action upon all
parties to this cause by sending a copy hereof by electronic mail or United States mail.

By: Tamara Morris, SC Workers” Compensation, November 14,2012

Party -~ . Attorney
Employee: JOHN MCDANIEL i Thomas M. White

twhite@steinberglawfirm.com
843-372-0700.

Employer: CAREER EMPLOYMENT PROFESSIONAL R. Mark Davis

Carrier; 'United Wisconsin insurance Company . mdavis@mgclaw.com
843-576-2782
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South Carolina, Workers Compensation Commission

1333 Main Street, Suite 500
P.0. BOX 1715 ‘
Columbia, SG,‘29202>1715
(803) 737-5723

WCC File- #: 1116275
Carrier File. #: 041100021048
March 28, 2014

NOTICE OF HEARING
RESET

JOHN MCDANIEL v. CAREER EMPLOYMENT PROFESSIONAL

Subject: To determine issues as set forth on Forms.50 and 51.
Date: April 7, 2014 at 11:00 AM
Liocation: North Charleston:City Hall, 2500 City Hall Lane, Council Chambers, 3rd Floor.

Charleston, SC. 29406

South Carolina Regulations 67-601 through 67-615 govern hicarings before the South Carolina Workers”
Compensation -Commission. 'The claimant must: attend when not tepresented by an attorney .or- when

disfigureinent is'involved. Cotpotatioiis must be represented by an attorney, and ahinsured employers must
attend.

Attorneys must file a F ofm 58 with proof of service pursuant.to Regulation 67- 6] 1. Postponements are only
granted. puisuant to  Regulation 67-613. Please wvisit wwwiwié:sc gov /(,ommlssloners o view
Commissioners’ Preferences. If you have questions regarding this matter, please contact the office of the
underswned Jurisdictional Commnissiofier:

Comm:wona‘sus&n Bmden
803-737-5660, kio»e@wcc:sc.éovi

CERTIFICATE OF SERVICE ~ This is to certify the undersigned has served this notice in the above entitled action upon all
Jparties to this cause by sending.a copy hereof by elegtromu mail or United States mail.

By, Kristi L .,mx_; 5¢€ Workers® Compgnsatu)m_ ;\'Sarch,?_&: 2014

Party Attorney
Employeer JOHN MCDANIEL:

1387 Camp Road

uinii C: o

CHARLESTON; SC:29412

Employer: CAREER EMPLOYMENT PROFESSIONAL R, Mark Davis

Carrier; 'United Wisconsin Insurance Company mdavis@mgclaw.com
i ' 843:576-2782

Eniployér: CAREER-EMPLOYMENT PROFESSIONAL  Alfison C Nussbaum

Carrier: United Wisconisin. Insurance ‘Company allison: nu»baum(mmgc.la\\ .com
843-576-2925
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South Carolina Workers’ Compensation Commission

1333 Main ‘Street, Suite 500
P:0.BOX 1715

\,olumbxa, 5C'29202-1715
{803) 737-5723-

WCC File #: 1116275,
Carrier File-#: 041100021048
October 1,.2013

NOTICE OF APPELLATE HEARING

JOHN MCDANIEL v CAREER EMPLOYMENT PROFESSIONAL

Siuibject:. Set on Review.

Dates 10/14/13 at 01:30 PM

Location: South Carolina Workers' Compensition Commission
1333 Main Street, Suite 500
Columbia, SC29201

South Carolina- Regulations 67-701 through 67-711 govern appeals before the South Carolina Workers®
Comperisation Commission.  The claimant must. attend when not represented by an attorney or’ when
disfigurement is involved. Corporations must be represented by an atterney,. and uninsured. employers miust
attend.

Briefs are due according to prior notice and are governed by Regulation 67-703. For questions regarding
this-matter, please ‘visit eCase Status at www.wce.s¢.gov  or contact the Judicial Department.of the South
‘Carolina-Workers” Compensation Commission at (803) 737-5739 or appeals@wee.sc.gov.

The Commission requests your presence thitty minutes prior to your scheduled oral argument..
This matter is set before: Panel B

CERTIFICATE OF SERVICE — This is to u.mfy the undersigned has. served thiis aotice in the above entitled action: upon alk
parties:to this cause by sending a.copy hereof by electionic mail or United Staies mail. U meplcscmcd parties were served.by
certified mail.

By: Eiagenid HQHmoﬁ,jSC’Workegs’ Compensation., October 1..2013

_P_a_r_tl Attorney
Employeer JOHN MCDANIEL.

1387 Camp Road

Unit C:

LHARLFS I'O\I, SC 29412

Employer: CAREER- EMPLOYM E-N‘T‘H PRQF’ES»’S‘I_ON}\L R. Mark Davis
Carrier; United: Wisconsin Insurance Company mdaws\wmoclaw.com
'843:576-2782

Employer . CAREER EMPLOYMENT PROFESSIONAL  Allison-C'Nussbaiim

Carrigr! United'Wisconsin Insirance Company allison.nussbaum@megclaw.com
$43-576-2025
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South Carolina Workers’ Compensation Commission

1333 Main Street, Suite 500
P.O; BOX 1715 )
Columbia, SC 29202-1715
(803) 737-5723

WCCFile #: 1116275
Carrier-File #: 041100021048
June 19,2013

NOTICE OF HEARING

JOHN MCDANIEL v. CAREER EMPLOYMENT PROFESSIONAL

Subject: Remand on issues as set forth by Full- Commission Order.
Date:- July 8, 2013-at 09:30 AM
Loeation: North Charleston City Hall, 2500 City Hall Lane, Council Chambers, 3rd Floor

Charleston, SC' 29406

South ‘Carolina Regulations 67-:601 through 67-615 govern hearings before-the South Carolina Workers’
Compensation: Commission. The claimant ‘must attend when. not represented by an ‘attormey or wher
disfigurement is:involved. Corporations, must be represented by an attorney, and uriinsured employers must

attend.

Aftorneys must file'a Forni 58 with proof of service pursuant to Regulation 67-611. Postponements are only
granted pursuant to Regulation 67-613. Please visit - www.wce.sc.gov/Commissioners. ‘to  view.
‘Commissioners™ Preferences. If you havé questions regarding this matter, pleasé coritact the office of the

undersigned Jurisdictional Commissioner.

Commissioner Melody L. James
803-737-5668, tmorris@wcce.sc:gov

CERTIFICATE OF SERVICE -+ This is to certify the undet"signed‘ has served this notice i the above entitled action -upon all

parties to this-cause by sending a copy heredf by electronic mail or United States mail.

By:Tamara Morris, $§C Workers’ Compensation, June 19, 2013

Party ' - Altorney
Employee: JOHN MEDANIEL:

1387 Camp Road

UmeiC . .

CHARLESTON. SC 29412

Employer: CAREER EMPLOYMENT PROFESSIONAL R, Mark Davis

Cartier: United Wiséonisin Insurdnce Cormpany : mdavis@mgclaw.com
843-576-2782
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REQUEST FOR PROPOSED ORDER

This document is not an Order. It is a request for a proposed Order. The undersigned reserves the right to modify
or delete any portion of this document.

WCC # 1116275 DATE/PLACE of HEARING: 11/28/2012, Charleston, SC
CLAIMANT: John McDaniel

EMPLOYER: Career Employment Professional
CARRIER: United Wisconsin Insurance Company

CLAIMANT’S ATTY: Tom Whité ‘ DEFENDANT’S ATTY: Mark Davis

DIRECTIVES

1. AWW -- Claimant's 20 weeks is insufficient to base his average weekly wage. Especially, as his
assignment and his wages were changed. However, there was no guarantee that he would continue
with the assignment at Revere. (Testimony of Daniel Cobb by way of deposition) The Employer
provides temporary assignments with a goal of permanent placement.. The three employee wages
provided are not for 52 weeks, and they were employed only by Revere. A fair and just method is to
calculate the wages of the Claimant would be to take an average of his wages along with the three
other employee wages provided. Claimant - 492.85 Atkins - 506.88 Lampkin - 618.50 Clark - 533.41
The average of the four is 537.91 with a corresponding compensation rate of 358.62.

MMI as of August 13, 2012.

Disability to left leg in the amount of Thirty-four (34%) percent.

Credit from date of MMI pursuant to Curiel.

Future medical treatment as indicated by Dr. Ohlson in his report of 8/13/12. (APA 52 and 53)

kLN

Commissionen’s Notes for Decision and Cnder
Page 1 of 2
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SN

INSTRUCTIONS: Tom White, attorney to prepare proposed Order. Drafting attorney may add
facts and conclusions consistent with the above directives.  Proposed Order shall include Findings
of Fact attached hereto. Any other Findings of Fact not inconsistent with those attached hereto may
also be proposed. Proposed Order shall be submitted by January 11, 2013. If you need a transcript
order it immediately from court reporter Jan Whitworth in writing at Post Office Box 551, Roebuck,

SC 29376 (864) 494-2705. Provide a copy of the proposed order to opposing counsel or pro se
claimant ten days prior to one being submitted to the Commission.

The Commission now requires all Orders to be submitted via-email in word-format to
tmorris@wcc.sc.gov.

FORMAT for DECISION & ORDER:

APA Submissions

Stipulations

Statement of Case (Contentions of parties, stated concisely)

Evidence of Case (synopsis of evidence, inciuding testimony and medical reports) .
Findings of Fact — numbered (Do NOT delete any of the above findings;

however, the prevailing party may add to support decision, except re: credibility.)
Conclusions of Law  (Cite code sections and case law as applicable.)

7. Award

Commissioner Melody L. James

Melody L. James, Commissioner

South Carolina Workers’ Compensation Commission
December 3, 2012

Nk W —

o

cc: Allison Nussbaum, Esquire -
Mark Davis, Esquire

Commissionen’s Netes for Decision and Order
Page 2 of 2
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SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
REQUEST FOR A,PROPOSED DECISION AND ORDER

This document is not a Decision and Ordcr It is a request for a proposed order.
The Commissioners reserve the right to modify and/or delete any or all portions
of the submitted Decision and Order.

John McDaniel v Career Employment Professionals
SCWCC: 1116275
Commlssmn Panel: Roche, McCaskill, Barden; Chalr
" Order Assigned to Commissioner: McCaskill
» Court Reporter - J ill Vlckers - 803—252 3445
© Johfi McDaniel Pro Se/Appellant
. Allison Nusshaum Defendants/Respondents

NOTE NEW SERVICE REQUIREMENTS

This matter was heard before the South Carolina Workers’ Compensation Full
Commission Appellate Panel during the last term of Review. The Commissioners.
considered the matter and find a FULL AFFIRMATION of the Single
Commissioner’s Decision and Order. Please add statement that “Amended Form
30 was not timely served. So, no documents outside the record were conmdarpd ”

Ms. Nussbaum please prepare a proposed order and submit to the
Judicial Department within thirty (30) days of this notice. The
proposed order shall be submitted in Word format to
appeals@wece.sc.gov_and shared_with each Party. Please make sure
the Appellate Panel Decision and Order recites the specific Finds of
FFact and Rulings of Law of the Single Commissioner’s. Decision and
. ()rder and reﬂects any comments requested by a Commissioner.

The signature page shall include a signature line for each
Commissioner and the first signature should be the name of the
Commissioner assigned the case as indicated above,

If you have any qileStions, please do not hesitate to email me at
- verocker@wcc.sce.gov or call at 803.737.5739.

Judlclal Du'ector "

'hansmltted Vld ‘email and rcgular mail thlS 31 October 2013
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SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
REQULST FOR A PROPOSED DECISION AND ORDER

This document is not a Decision and Order. It is a request for a proposed order.
The Commissioners reserve the right to modify and/or delete any or all portions
of the submitted Decision and Order. .

John McDaniel v Career Employment Professionals
SCWCC: 1116275
Commission Panel: Roche, McCaskill, Barden, Chair
"Order Assigned to Comm1ss10ner MeCaskill
Court Reporter J ill Vlckers —803-252-3445

© John'McDaniel T " ProSe/Appellant
AlhsonvNussbaum Defendants/Respondents

NOTE NEW SERVICE REQUIREMENTS

This matter was heard before the South Carolina Workers’ Compensation Full
Commission Appellate Panel during the last term of Review. The Commissioners _
considered the matter and find a FULL AFFIRMATION of the Single
Commlssmnel s Decision and Order. Please add statement that “Amended Form
30 wasnot timely served. So no documents out51de the record were considered,”

Ms. Nussbaum please prepare a proposed order and submlt to the

Judicial Department within thirty (30) days of this notice. The
proposed order shall be submitted in  Word format to
appeals@wece.sc.gov and shared_with each Party. Please make sure
the Appe