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STATEMENT OF ISSUE ON APPEAL

Whether the court erred by allowing hearsay testimony thét alleged witnesses told the

§
police appellant and his brother, Malik Davis, were the shooters, and by also allowing victim
Tyrone Johnson to give hearsay testimony that he was told appellant and Davis were the

shooters, since this inadmissible hearsay testimony was very prejudicial, and denied appellant his

constitutional right to Confrontation? . ¢



STATEMENT OF THE CASE

Appellant was indicted by the Richland County Grand Jury for the offenses of murder,
attempted murder, possession of a weapon »dur.ing the commission of a violent crime, and
unlawful carrying of a pistol. R. 1048 — 1055. Appellant’é case was called for trial oﬁ February
6, 2017, before the Honorable Clifton Newman. Carter Potts, Jessica Nickels and Brent Arant
were the assistant solicitors. Adam Ruffin, Jonathan Comish, and Stephen Krzyston were the
- defense attorneys. R. 1.
On February 9, 2017, the jury found appellant guilty on all four counts. R. 787, 1. 23 —
788, 1. 1. Judge Newman sentenced appéllant to thirty years imprisdnment for murder, and he
imposed a ten year consecutive sentence for attempted murder. Judge Newman also sentenced
appellant to a concurrent five year term for possession of a weapon during the commission of a
~ violent crime, and one year imprisonment for unlawful carrying of a pistol. R. 811, 1. 17-22.

This appeal follows.



ARGUMENT

The court erred by allowing hearsay testimony that alleged witnesses told the police

appellant angl his brother, Malik Davis, were the shooters, and by also allowing victim Tyrone

Johnson to give hearsay testimony that he was told appellant and Davis were the shootérs, since

this inadmissible hearsay testimonv was very prejudicial, and denied appellant his constitutional

right to Confrontation

Relevant Facts

This case involves the July.12, 2014 shooting at a family birthday party off of Two Notch
Road in Columbia, where about thirty to forty people had gathered to celebrate. Columbia
Police Officer Ivan Birochak testified on fhat day he was dispatched to an incident off of
Magnolia Street near Two Notch Road in Columbia. “It was dispatched as a disturbance,
possibly a fight in progress.” R. 129, 1. 17 -130, 1. 5.

However, ‘when he arrived, Officer Birochak remembered, “I observed, I would 'say,
probably thirty, forty people standing out from the house and in and around the house. No one
was in distress. I spoke to several adults on the scene, stated there had been a disturbance.” R.
130, 11. 6-13. This was about 8:26 pm, and Officer .Birochak left the scene at 8:31. He did not (io
an incident report since everything appeared calm, and whatever problem there had been was
apparently over. R. 130, 11. 6-25.

Biroc;hak remembered that this Magnolia Street residence, the Cleckley household,

“always had something going on.” Birochak said there were barbecue grills in the yard, and

there were usually people sitting around playing cards, drinking beer, and it was a busy location.

R. 132, 11. 3-16.



While Birochak left the scene, he said another call came in “kind of in the same
community.” R. 133, Il. 6-11. Birochak describéd this area as bordering on Waites Road, ‘Two
Notch Road, and Magnolia Street. It was near the Benedict College football stadium. R. 133, 1.
15-134,1. 3.

When Birochak returned to 2723 Magnolia Street, he remembered “we were dealing with
a pretty loud-situation.” “They upgraded the call to shbts ﬁrcd and individual hit.” R. 136,1. 1 -
137, 1. 12. , N

‘Birochak described this as “a very chaotip scene.” R. 137, 1l. 19-25. Birochak recaﬂled
that he was “mogbed by people” at the scene and that there was yelling, screamihg, and crying.
Birochak walked over to Ike Lewis, who §vas laying on,the ground, and “I didn’t see any/ signs of
life. You know, there wére people shaking him, trying to, you know, again, in their state of ~
.'pan'ic qdminister some sort of first aid.” Lewis was laying in “a large poovl of blood,” and he died
in the yard. R. 138,1.22—139, 1. 24.

When the solicitor asked Birochak what people were telling him at the scene, defense
counsel’s objec;tion to hearsay was sustained. R. 141, .11. 4-9. When Birochak still attempted to
say what people were telling him at the scene, defense éounsel again objected t(; hearsay and the
- judge sent the jury out. R. 142, 11. 1-25.

Defense counsel Ruffin again argued that Birbchak was attempting to give hearsay
testimc;ny, and .he disagreed with the state that it constitﬁted a present senée impression' or an
excited utterance. For one thing, there had been a time lapse since the shooting and when these
people descended on Birochak. Defense counsel also argued that allowing Bi£ochak-to testify

what others supposedly told him would violate appellant’s right to confrontation. R. 143,1. 1 - |



\
s

149, 1. 15. This time the judge overruled the defense objections, and the jury returned. R. 149, 1.
15-150,1.17.

Birochak then testiﬁed:-“Nume'rouS people came up and were [telling me] we know who
did this. We know who shot us up. We know who just shot us. And they named Malik Davis
and Horace Watts. And that was throughout th;: entire time there. I was approached by
n_umerbus people saying, we know who did it. We know where they’re staying. We know who
did this tous.” R. 150, 1. 18 — 151, L. 4. (emphasis addéd)

| Birochak admitted: “I never made contact with Horace Watts.” R. 162, 1. 6-10.
Birochak saw the second victim, Tyfone Johnson, sitting in the passenger seat of a Ford
Explorer. Johnson was shot, but alive. bAs stated, Ike Lewis died at the scene of the shooting. R.
167,122 168, 1. 18,

_Later during the triél, Tyrone Johnson was called as a witness. Johnson was forty-six
years old, and‘ he stated he knew the Cleckley fémily,v and even had dated one of their nieces for
ten years. Johnson remembered the July 12, 2014 birthday party “to a boint.” R. 533, 1. 20 -
534, 1. 23. |

Johnson recalled it waé dark by the time he arrived at the party. Johnson testified: “[A]ll
I know is I got shot. It’s just -- it was just very vague that night. All I know is I remember some
stuff like somebody saying he’s been shot, too. And I.’m» iike who. So I didn’t know until T got
in the ambulance. And I just started screaming for my boo, I want my boo [Julie].” R. 536, 11.
10-17. . |

Johnson rememb)ered he was in a Ford Explorer that night, and he vaguely recalled
hearing “a noise and everything.” R. 537, 11. 6-20. The solicitor asked Johnson if he had any idea

why he was shot that evening. The following occurred on direct-examination of Johnson:



Q. Mr. Johnson, do you have any idea why ybu got shot?
A. No. And that's the thing that I do not understand. First of all, I
don't understand why my uncle [Ike Lewis] got killed either.

Second of all, I don't even know y'all, so how am I going to get
shot?

Q. And when you say I don't know y'all, who are you talking
about?

A. When I learned about Horace —

MR. RUFFIN: Objection, Your Honor, Jack of personal
knowledge —

THE COURT: Objection is overruled.
BY MS. NICKLES:

Q. Yéu can go ahead.

A. Soall I juét did was heard the name and everything, you know,
and I was like, I still don't know them, you know. And they -
said you played basketball with them a long time ago. And I
still -- so many people be in that yard.

Okay. So you don't remember ever meeting Horace Watts?

No, I don't remember meeting him.

Do you remember ever meeting Malik Davis?

> Qo P L

No. Because, like I said, so many people be in that yard.
And we all played basketball, so.

R. 538, 1. 2-25. (emphasis added).

Johnson thought he spent “a couple days” in the hospifal, but he was not sure. R. 540, 1.
6-10. |

In ﬁis closing argument, the solicitor admitted law eﬁforcement did not know who shot
Tyrone Johnson: “I’m not sure I can tell you who shot Tyrone Johnson. I can’t tell you whether

it was Horace or Malik, but they’re both just as guilty. 1 can tell you who shot Isaac Lewis, that

;



was Horace Watts, but they are both just as guilty [that is what the hand is the hand of all
means].” R. 744, IL. 8-20. (emphasis added). \

The solicitor’s statement about Isaac Lewis being shot by appellant was based onithe
alleged eyewitness testimony of April Cleckley, Terrell Threatt, Avery Dickeon, Paris Young,
and Diamond Corbett, who each claimed they saw appellant shoot Ike Lewis before Lewis died.
-R.192; 1. 254; 1. 270; r. 277; r. 333; r. 350.

| Several witnesses, including April Cleckley, testified that‘ Malfk Davis got in a
confrontation with Terrell Threétt at the party, and that Malik Davis left and came back with hie
brother, Appellant Horace Watts. R. 189, 1. 13 -190, 1. 8. April said when Malik came back
with appellant, “they had guns in their hands.” April ran into the back yard, and did nof see what
occurred although she heard gunshots. ‘R. 190, 1. 4. — 19.1 , 1. 19. April recalled the decedent,
Isaac Lewis, was “%etting all the kids up to get them in the house.” R. 191, 1. 16-19. April
admitted in her statement to the police after the shooting that she did not se¢ a gun, she only
heard it, and she did not see who ehot the gun. R. 211, 1L 9-13.

Terrell Threa_tt tes‘fiﬁed the decedent was his wife’s uncle. R. 230, 1L 1-10. Terrell
remembered that he was playing cards,,deminoes, and grilli.ng out at the birthday party. The
decedeﬁt, Isaac Lewis, v;/as manning the grill.‘ R. 230, 11. 19-25.

Terrell got into an argument with his girlfriend af the party, and his cousin and his
girlfriend then “got to fighting.” The fight was broken up and Terrell remembered seeing his
friend Malik Davis “walking up the street.” R. 231, 1. 22 — 233, 1. 3. Terrell knew Malik from
C.A. Johnson High School, and “I seen him like every other day.” R. 233, 1. 1-\22. -

Terrell remembered telling Malik Davis that the confrontation between him and his

girlfriend and his cousin was “a family altercatien,” and he asked Davis to leave. R. 234, 11. 4-

s



21. Davis swung at him, and he hit Davis back during the fight. R. 235, 1. 1-8. The fight was

broken up and Terrell went home. He saw Davis walking down the street also. R. 235,15 -

]

236,1.7.

“Jamichael Lewis remembered the birthday party, and his-great-uncle, Isaac Lewis, getting
shot. R. 242, 1l. 10-24. Lewis said that several people at the party helped break up the fight
between Terrell and Malik Davis. Lewis said both Malik Davis and Terrell then went home. R.
245, 11. 4-20. |

Lewis remembered’a short time later he heard gunshots, and “we didn’t want to get hit by
a stray bullet or whatever, so we just sat back and hid behind the brick on the front porch. R.
| 247, 11. 10-20. Lewis said that appellant returned with Malik Davis after the fist fight, and he
claimed that appellant came into the yargi shooting. Lewis testified it looked like Malik Davis’
éun “ran out of bullets or jammed.” R. 249, 1. 25 - 251, 1. 4. Lewis testified: “I seé (sic) Horace
running out the yard and see my uncle on the ground.” R. 251, 11. 16-22.

Lewis said he later picked out appellanf’s photograph from a lineup, and he maintained
that appellant “shot ‘and killed my uncle.” R. 254, ll. 21-25. On redirect examination, Lewis
claimed he identified appellant “because I seen him do it and I was there and seen them.” R.
270,1. 18 =271, 1. 1.

George Smith was with the Columbia Police Department Crime Scene Unit. Smith
testified that at the Magnolia Street birthday party crime scene he found both spent .9 mm and
.45 caliber shell casings. R.368,1. 1 -370,1. 18.

Smith also participated in the execution of a search warrant at the Waites Road home
where appellant apparently lived. R. 383, 1. 25 — 385, 1. 17. Smith said the police found two

shell cases near the wall next to the bed. R. 385, 1. 18 — 387, 1. 25. "Smith testified in the

\



bedroom the police also “collected .9 mm live round unfired cartridge, a box of twenty, [and a]
A45-caliber box.” R. 388, 1l. 1-6. Smith also testified in the second bedroom, that 45-caliber
“spent” shell casings were located. R. 398, 11. 7-12.

In his closing argument defense counsel Ruffin told the jury that eyewitness
identifications were suspect, and that large groups of individuals “tend to feed off of each other’s
statements about what they see. There’s sért of a feedback loop kind of thing that goes on. We
sort of confirm each other’s beliefs about what we saw.” R. 758, 1. 23- 759, .l. 15. The juglge
gave an instruction to the jury on how they should evaluate alleged eyewitness identifications.
R.774,1.21-779,1. 1.

Discussion

Rule 801, (c) defines héarsay as “a statement, other than one made by the déclarant while
testifying at Fhe ‘trial or hearing, offered in evidence to prove th§: truth bf the matter asserted.”
The hearsay in this case was that Officer Birochak, who was not present at the time of the
shodting, testified that he was told by other unknown persons that appellant and his brother
Malik Davis were the shooters. Tyhis testimony was offered to urge to the jury that other persons,
who did not testify, and who Officer Birochak could not even name, told Officer Birochak that
appellant and his brother were responsible. That testimony was offered to prove fhe truth of the
mafter asserted.

Bystander statements a%e viewed as very suspect, particularly, as here, where there is no
evidence or founciation to show the unknown bystander witnessed the actual shooting.
“Statements which are not based on firsthand information, as where the declarant was not an
actual witness to the event, are not admissible under the excited utterance br spontaneous

declaration excéption to the hearsay rule.” 23 C.J.S. Crim.Law § 876 (1989). The hearsay

t
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statement of an unknown bystander is admissible under the excited utterance exception only
when the circumstances which surround it would affect the declarant in a way that assures its

spontaneity and, therefore, its reliability for trustworthiness. People v. Mares, 705 P.2d 1013,

11016 (Colo.App.1985). See also People v. Fields, 71 Tll. App.3d 888, 28 Tll.Dec. 202, 390 N.E.2d

369 (1979) (if nature of event or circumstances indicate bystander did not observe the act,

P

declaration should be excluded); State v. Kent, 157 Mich.App. 780, 404 N.W.2d 668 (1987)

(declarant must have had opportunity to personally -observe the matter of which he speaks);

Commonwealth v. Stetler, 494 Pa. 551, 431 A.2d 992 (1981) (declarant must have perceived the

happening); Underwood v. State, 604 S.W.2d 875 (Tenh.Crim.App.i979) (excited utterance of

bystanders admissible when declarant observed the act and the declaration arose from personal

obse'rvation); Cf. Crawford v. Charleston-Isle of Palms Traction Co., 126 S.C. 447, 120 S.E. 381

'(1923) (under res gestae exception,_ declarant must have had opportunify to personally observe
the matter of which he speaks). State v. Hill, 331 S.C. 94, 99-100, 501 S.E.2d 122, 125 (1998).

Similarly Tyrone Johnson, thev e{ttempted murder victim, did not see who shot him.
Johnson was allowed to testify over defense objection that he was told by other unknown people
that appellant and his brother Malik Davis were responsible for hié gunshot wounds.

As seen, the solicitor admitted in his closing afgument that hé did not know who wés
responsible for shooting Johnson. The solicitor exploited the hearsay testimony thét appelle;nt
and Malik Davis were the shooters by telling the jury it ciid not matter who shot Johnson because
they were both guilty under the “hand of one is the hand of all.” [‘

Rule 802, SCRE, provides hearsay is not admissible evidence “except as provided by

these rules or by rules prescribed by the Supreme Court of this state or by statute.” In State v.

Sims, 387 S.C. 557, 694 S.E.2d 9 (2010), the Supreme Court dealt with testimony from witness

10 N



Davis, who testified she asked Natalie English: “What was going on?” and if her friend appellant
Sims had sfolen a car. Davis said that Natalie English told her: “Keith [Sims] had murdered
somebody.” .

The Supreme Court disagreed with this Court’s holding that the statement was not
hearsay, and that it was admissible as a statement by a co-conspirator in furtherance of the
conspiracy. Our Supreme Court found that the statement above was inadmissible hearsay, and it
was an expression that Sims had killed the decedent in that case. The Supreme Court in State v.
Sims nonetheless found this hearsay statement that Sims was the murderer was harmless given

other overwhelming evidence of his guilt.

In State v. Hendricks, 408 S.C. 525, 759 S.E.2d 434 (2014), the Court held that a

mother’s statement to a 911 operator repeating her daughter’s assertion that her boyfriend broke
into her h/ousve, beat her up, raped her and sodomized her and that his name V\./as Matthew
- _

Hendricks was inadmissible hearsay. The Court rejected the state’s arguments, as were
presented in this éase, that the statement was admissible as a present slen.se'impression.or as an
excited utteraﬁce. | |

As to a present sense inipression, the Court noted the foundation for its admission are
that: “(1) the statement must describe or explain an event or condition; (2) the statemeht must be

contemporaneous with the event; and (3) the declarant must have personally perceived the

event.” State v. Hendricks, 408 S.C. 525, 533, 759 S.E.2d 434, 438 (2014). (emphasis added).

See Rule 803(1), SCRE; United States v. Mitchell, 145 Fd. 3d. 572, 576 (3d Cir. 1998).
Here, defense counsel correctly argued there was a passage of time between the shooting

and the statements given to the police officer, and thus they were not contemporaneous with the

11



event. Further, there was no foundation laid that any of the unknown people personally saw
appellant shooting anyone, much less Johnson or Lewis. |

Further, the court in Hendricks found that the mother’s statement -- while surely an
intense emotional reaétion to her hearing her daughter had been raped -- did not prove or show

that the mother was under the required stress or excitement which was necessary to preclude the

possibility of thought or fabrication. See also State v. Byers, 392 S.C. 438, 710 S.E.2d 55

(011)..

N

In State v. Washington, 379 S.C. 120, 665 S.E.2d 602 (2008), our Supreme Court also

held an eyewitness statement to a police officer about a stabbing incident was inadmissible under
an exception to the hearsay rule for excited utterances. The Supreme Court in State v.
Washington found that the statements of Washington’s former girlfriend, and now the girlfriend
of the decedent, were not a&missible as excited utterancés. |

The statements were given by Washington’s former girlfriend in a formal interview with
the police. As is the qase with the hearsay testimony in this case, the state did not lay a proper
foundaﬁon to show that the statements were made while the declarant was under the stress of

excitement which must be caused by the startling condition. See, also, State v. Ladner, 373 S.C.

103, 116, 644 S.E.2d 684, 691 (2007).

While the unknown people who spoke to the police officer in this case might have been
excited, people merely forming a crowd mentalif;y to assert appellant and Davis were the
shooters did not lay the proper foundation that the police officer even knew the deciarants -- any
of them — had actually witnessed appellant shooting anyone.

The hearsay testimony given the police officer, and by attempted murder victim, Johnson,

as'to hearing other people say that appellant was the shooter were very prejudicial. Malik Davis

12



was involved in a fight at the scene of the 1birthday party, and appellant was not even present.
Even assumi_ng appellant went to the birthdéy party for the first time with a gun to avenge his
brother Malik having been in a fistfight, broad assertions that becauée éppeliant had a gun, he
must have been the murderer were very dangerous, since the jury could draw the spurious,
impermissible conclusion that becz;use some people saw e}ppellant with a gun, he must have been
the murderér, and must have shot Johnson. .The hearsay testimony in this case was very broad,
not 'reliable, and withouf any foundation that these unknowﬁ bystanders actually witnessed
appellant shoot anyone.

Given this uhreliable inadmissible hearsay testimony, appellant should be granted a new

“trial.

13



CONCLUSION

By reason of the foregoing arguments, appellant’s convictions should be reversed, and

this case remanded to the Richland County Court of General Sessions for a new trial.

M M

g

Robert M. Dudek
- Chief Appellate Defender

ATTORNEY FOR APPELLANT

/

This 12th day of February, 2018.
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