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STATE OF SOUTH CAROLINA ) INTHE COMMON PLEAS COURT
)
COUNTY OF RICHLAND ) CASENO.: 09-CP-40-5568
PHILLIP DURRETT, ) = =
) 2y =
Plaintiff, ) 3 =
) T DN
I w
VS. ) NTE -
)  ORDEROFDISMISSAL °= X
PALMETTO HEALTH ALLIANCE d/b/a ) T =
PALMETTO RICHLAND MEMORIAL, ) - @
and W. ROSS, M.D,, )
, )
Defendants. )
)

This matter came before the Court for oral argument on the motion of Defendants
Palmetto Health Alliance d/b/a Palmetto Richland Memorial (“Defendant Hospital”) and W.
Ross M.D. (“Defendant Ross”) (collectively “Defendants™) to dismiss the Notice of Intent to File
Suit and any claims that have been or could be alleged by Plaintiff Phillip Durrett (“Plaintiff")
against Defendants. Present on behalf of Plaintiff was Melvin D. Bannister. Present for
Defendants was R. Gerald Chambers, Jr. of Tumer Padget Graham & Laney, P.A. The motion
was argued before The Honorable L. Casey Manning. After considering the written submissions
and argument of the parties, the Court hereby grants Defendants’ motion and dismisses this
matter for the reasons set forth herein.

FACTUAL AND PROCEBURAL BACKGROUND

Plaintiff initiated this medical malpractice action with the filing of his original Notice of
Intent to File Suit (“Original Notice™) in the Richland County Court of Common Pleas on August
5, 2009. In his Original Notice, Plaintiff alleged he was transferred to Defendant Hospital
shortly after sustaining physical injuries in an automobile accident on August 9, 2006. Original

Notice Jf{ 2-3. Upon arrival, Plaintiff informed Defendants that he was allergic to anesthetic and
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sedative drugs and asked that such drugs not be administered to him. Original Notice { 5-6.
Plaintiff then alleges his warnings to Defendants were disregarded, he was administered said
drugs, and as a result he suffered cardiac and respiratory arrest followed by a coma or catatonic
like state for approximately nine days. Original Notice {{ 7-10. Plaintiffs also had to receive
additional medical treatment and incurred greater expense as a result of Defendants’ alleged
conduct. Original Notice § 11. Based on these allegations Plaintiff claims Defendants were
negligent and thus liable for his damages. Original Notice 99 12-13. In addition to the Original
Notice Plaintiff also submitted an affidavit signed by Plaintiff’s attorney, Melvin Bannister,
stating that Plaintiff’s Original Notice was filed within ten days of the expiration of the statute of
limitations for Plaintiff’s injuries. Bannister Aff. 2. He affirms that time constraints prevented
the preparation of an expert affidavit and further that an expert affidavit was not required under
the South Carolina Code of Laws section 15-36-100(C) (2) and per the factual allegations of the
claim. Bannister Aff. {3. Bannister agreed to file an expert affidavit to supplement a Complaint
within forty five days of its filing and a determination by the Coun that an expert affidavit is
required.” Id.

For all of the reasons stated in greater detail below, Plaintiff failed to follow the filing

_requirements for this medical malpractice action by not filing an expert affidavit with the

Original Notice. Accordingly, Plaintiff’s claims against Defendants are dismissed pursuant to
12(b) (1) and 12(b) (6) of the South Carolina Rules of Civil Procedure.

LEGAL STANDARD

A motion to dismiss on the pleadings based on failure to state a claim and lack of subject
matter jurisdiction is the proper vehicle for challenging compliance with the filing requirements

of a medical malpractice action. S.C. R. Civ. P. 12(b) (1), 12(b) (6); S.C. Code Ann. §15-36-
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100(F). “In considering the motion to dismiss a complaint based on a failure to state facts
sufficient to constitute a cause of an action, a trial court must base its ruling solely on allegations
set forth in the complaint.” Doe v. Marion, 373 S.C. 390, 395, 645 S.E.2d 245, 247 (2007). A
Rule 12(b) (6) motion must be sustained where the facts alleged and inferences reasonably
deducible therefrom would not entitle plaintiff to relief under any theory of recovery. ld.

ANALYSIS

South Carolina law requires Plaintiff to file an expert affidavit contemporaneously with
his Notice of Intent to File Suit, this medical malpractice action against Defendants. S.C. Code
Ann. §15-79-125(A) (referencing section 15-36-100 for specifications of filing the affidavit).
Section 15-36-100(C) (2) provides an exception to this rule: “the contemporaneous filing
requirement...is not required to support a pleaded specification of negligence involving subject
matter that lies within the ambit of common knowledge and experience, so that no special
learning is needed to evaluate the conduct of the defendant.” S.C. Code Ann. §15-36-100(C) (2).

Plaintiff wrongly relies on Hickman v. Sexton Clinic, P.A to argue that an expert affidavit
is not needed to support his cause of action. In Hickman, an unsupervised hygienist “ram[med]
something sharp into the plaintiff’s mouth, causing pain, cutting her tongue and necessitating
stitches. 295 S.C. 164, 166, 367 S.E.2d 453 (Ct. App. 1988). The court found that this
testimony alone, from the non-expert plaintiff, alleged a sufficient causal connection rising above
mere speculation or conjecture that a duty was breached. Id. at 168, 367 S.E.2d 453. Plaintiff’s
case is not so clear. The complaint alleges that “certain anesthetic. and sedative drugs” were
administered to Plaintiff, causing cardiac arrest, respiratory arrest, and a coma or catatonic state
for approximately 9 days. Pl. Compl. 147, 9, 10. These conditions are not the same as a sharp

object cutting a mouth requiring stitches; the complexities of cardiac arrest, respiratory arrest, a
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coma or catatonic state, and the makeup, side effects, dosages, and administration of particular
drugs certainly require special learning to evaluate Defendants’ conduct as a potential cause of
Plaintiff’s injuries. Ross Aff. §4. Even Plaintiff recognizes this complexity by attaching
voluminous and wordy materials to his Return to Motion to Dismiss. Plaintiff’s alleged facts do
not match Hickman. Rather, Hickman advocates the necessity of an expert affidavit in this case,
where causation is not simple and direct.

Plaintiff also wrongly relies on Stallings v. Ratliff. In Stallings the plaintiff’s malpractice
theory was that the doctor breached his duty to inform the plaintiff about the potential risks
related to the procedure he performed. 292 S.C. 349, 356 S.E.2d 414 (Ct. App. 1987). In
reviewing the case after trial, the Court of Appeals found the expers testimony presented by the
plaintiff was sufficient enough to go to the jury on the standard of care and that there was a
breach of that standard. Id. at 352-54, 356 S.E.2d 414. Plaintiff is correct to state that failure to
inform of potential risks can be a basis for a malpractice suit. However, Plaintiff is incorrect to
suggest that no expert testimony is needed to make that conclusion. Stallings clearly states the
opposite, making the decision based on the expert testimony provided. 1d.

Furthermore, Plaintiff has failed to provide an expert affidavit within the forty-five day
grace period in section 15-36-100(C) (1). When an action is filed within ten days of the statute
of limitation expiration and the plaintiff alleges an expert affidavit could not be prepared due to
time constraints, the court allows the plaintiff an extra forty-five days from the filing to submit
the affidavit. S.C. Code Ann. §15-36-100(C) (1). “Upon motion, the trial court, after hearing
and for good cause, may extend the time as the court determines justice requires.” Id. Plaintiff’s

Notice of Intent to File Suit and affidavit were filed August 5, 2009. Plaintiff made no motion
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before the court to extend the forty-five day grace period. Again, Plaintiff’s claim fails and is
dismissed

Lastly, even if the Medical Malpractice Reform Act and its provisions under section 15-
79-125 do not apply Plaintiff is still required to file an expert affidavit in compliance with the

" South Carolina Frivolous Civil Proceedings Sanctions Act, section 15-36-100. Section 15-36-
100(B) states, “...in an action for damages alleging professional negligence against a
professional licensed by or registered with the Staie of South Carolina and listed in subsection
(G) or against any licensed health care facility. ..the plaintiff must file as part of the complaint an
affidavit of an expert witness which must specify at least one negligent act or omission claimed
to exist and the factual basis for each claim.” S.C. Code Ann. §15-36-100(B). Subsection (C)
again provides the forty-five day grace period. Plaintiff has not complied with either of these
provisions.

This case involves issues beyond common knowledge and experience, Plaintiff was
required to file an expert affidavit with his Notice of Intent to File Suit. Plaintiff failed to do so
and further failed to file such affidavit within the forty-five day grace period; he likewise did not
move to request from the Court more than forty-five days to file an expert affidavit. Because he
did not comply with these provisions under the Medical Malpractice Reform Act or the South
Carolina Frivolous Civil Proceedings Sanctions Act, this Court grants Defendant’s Motion to
Dismiss.

AND IT IS SO ORDERED.

The Honorable ){}Z/asey Manning
Presiding Judge

Columbia, South Carolina
M%;Q§;imo
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND

Phillip Durrett, IN THE FIFTH CIRCUIT
mo e -
PLAINTIFF, Z = &
cy—i ?‘-:" f
VS s : ;

O =
ORDER GRANTING PLAINTIRFS MUTION, 2

Palmetto Health Alliance, d/b/a FOR RECONSIDERATIGN 2 S
Palmetto Richland Memorial, and 09-CP-40- 5568mw w _E
W. Ross, M.D., L o —
E — b

DEFENDANT.

)
)
)
)
)
)
| o7
)
)
)
)
)
)
)
)

This matter came before the Court for a hearing on Plaintiff's Motion for
Reconsideration on August 25, 2011.

A review of the status of the case is as follows:

The Plaintiff filed a medical malpractice action against the Defendants by filing a
Notice of Intent to File Suit, Statement of Case (Complaint) on August 5, 2009. The
Defendants filed a Motion to Dismiss on September 22, 2009. A hearing on

Defendants’ Motion to Dismiss was heard on March 2, 2010. An Order granting the

dismissal of the action was filed May 25, 2010. Plaintiff timely filed a Motion for
Reconsideration on June 6, 2011. |

Based upon the pleadings, affidavits and supporting documents, and argument of
counsel, | find the following:

Upon the commencement of the action, the Plaintiff did not file an affidavit of an
expert witness, which would support the allegations of medical malpractice. Instead,

Plaintiff's counsel filed an affidavit, which indicated an expert's affidavit was not required

under the South Carolina Code of Laws, section 15-36-100 (C) (2). This Court originally




granted the Order of Dismissal based upon Plaintiff's failure to file an expert witness
affidavit.

After reconsideration, | find that Order of Dismissal (May 25, 2011) should be
vacated. |

Pursuant to section 15-79-125 of the South Carolina Code of Laws, | further find
that the parties shall participate in a mediation conference within 90 days of this Order.
In the event the matter cannot be resolved through mediation, the Plaintiff may file the
civil action by filing a summons and complaint.

WHEREFORE, IT IS ORDERED that the Order of Dismissal (May 25, 2011) is
hereby vacated.

It is further ordered that the parties shall participate in a mediation conference
within 90 days of the execution of this Order.

AND IT IS SO ORDERED.

L. Casey Manrffng, Judge
Court of Common Pleas for the
Fifth Judicial Circuit

Columbia, SoujrCarolina
Zday of , 201/2:5
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND
Phillip Durrett, [N THE FIFTH CIRCUIT
PLAINTIFF,

VS
ORDER DENYING MOTION FOR
SUMMARY JUDGMENT
13-CP-40-1259

Palmetto Health Alliance, d/b/a
Palmetto Richland Memorial, and
W. Ross, M.D.,

DEFENDANT.

Nl Nt M’ N et et N Nt N e et et N el St e

L '
The medical malpractice action is before the Court on the amended rﬁbtlon % e
Vot % -~

Defendants for summary judgment. The Court heard oral argument of Defen'défétf' n
motion, filed July 17, 2014, on July 22, 2014. Present at the hearing were Melvir;?ll‘fi. "
Bannister, Esquire, for Plaintiff Phillip Durret (Durrett) and Carmelo B. “Sam”
Sammataro, of Turner Padget Graham & Laney, P.A. on behalf of Defendants. After
hearing oral argument and reviewing the parties’ submissions, the court hereby denies
the motion in its entirety for the reasons set forth below in greater detail.
| LEGAL STANDARD
South Carolina juris prudence makes clear that in medical malpractice actions
such as this, summary judgment “is appropriate when there is no genuine issue of
material fact such that the moving party must prevail as a matter of law.” David v.
MclLeod Regional Medical Center, 367 S.C. 242, 626 S.E.2d 1 (2006).
DISCUSSION

The Defendants’ amended motion for summary judgment is based mainly on

Defendants’ argument that Plaintiff was required under S.C. Code Ann. 15-79-125 (A)
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(“prior to filing or initiating a civil action alleging injury or death as a result of medical

malpractice, the plaintiff shall contemporaneously file a Notice of I_ntent to File Suit and
an affidavit of an expert witness, subject to the affidavit requirements established in
Section 15-36-100... " emphasis added)

Section 15-36-100 states in pertinent part: “(C)(2) The contemporaneous filing
requirement of subsection (B) is not required to support a pleaded specification of
negligence involving subject matter that lies within the ambit of common knowledge and
experience, so that no special training is needed to evaluate the conduct of the
defendant.” S.C. Code Ann. 15-36-100(C)(2).

Recently in Brouwer, Appellant, v. Sisters of Charity Providence Hospitals, South
Carolina ENT, Allergy and Sleep Medicine, P.A.; Robert Puchalski, M.D.; Jane Does
and John Does, Defendants, Of whom South Carolina ENT, Allergy and Sleep
Medicine, P.A.; Robert Puchalski, M. D. and Francine K. Moring, M.D. are,
Respondents, Opinion No. 27427, Heard March 5, 2014-Filed August 6, 2014, the
Supreme Court agreed that section S.C. Code Ann. 15-79-125 (A) incorporates section
15-36-100 in its entirety, including the common-knowledge and experience exception
codified in 15-36-100(C)(2).

| find that the Plaintiff herein has successfully invoked this exception and, thus,
was not required to file an expert witness affidavit.

In Brouwer the plaintiff was admitted to the (Providence Hc-Jspital). She was
treated and suffered an allergic reaction. She attributed the reaction to her latex allergy

that was disclosed to medical personnel on her forms for Pre-Anesthesia Evaluation.
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In the present case, plaintiff asserts in his affidavit, which was previously filed
with the Court, that he informed Defendants that he was allergic to anesthetic drugs and
that he should not be given any such drugs. The Defendants disregarded his
instructions. The same instructions were given to Richiand County EMT personnel
upon their arrival at the accident scene. The EMT personnel followed his instructions
and did not supply any medications to the plaintiff.

The Plaintiff further contends that the Defendants were not aware of the
material/instructions for the provision of certain drugs to the Plaintiff, or the
material/instructions were ignored.

The Plaintiff has alleged negligence on the part of the Defendants in providing to
the Plaintiff certain drugs, against his instructions, failing to monitor the Plaintiff in the
provision of certain drugs, providing drugs which were contra-indicated, and overdosing
the Plaintiff.

Where the evidence permits the jury to recognize or infer a breach of duty
without the aid of expert testimony, such testimony is not required in order for the case
to go to the jury. Hickman v. Sexton Clinic, P.A., 295 S.C. 164, 367 S.E.2d 453
(Ct.App. 1988), Stallings v. Ratliff, 292 S.C. 349, 356 S.E.2d 414 (Ct.App. 1987), Welch
L/. Whitaker, 282 S.C. 251, 317 S.E.2d 758 (Ct.App. 1984) |

A plaintiff in a medical malpractice case must prove the proximate cause as well
as negligence and proof of proximate cause must be established by expert testimony
where the origin of the injury is obscure and not readily apparent to a layman, or there -
are several equally probable causes of the condition. When expert testimony is not

relied upon to establish proximate cause, the plaintiff must offer evidence that rises
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above mere speculation or conjecture. And when considering whether to direct a

verdict in favor of the defendant in a medical malpractice case, the court must view the
evidence and all reasonable inferences arising there from in the light most favorable to
the plaintiff. Stallings v. Ratliff, 292 S.C. 349, 356 S.E.2d 414 (Ct.App. 1987), Welch v.

Whitaker, 282 S.C. 251, 317 S.E.2d 758 (Ct.App. 1984)

| In the Hickman case the Court held that allowing an unsupervised dental
assistant to ram a sharp object into her mouth is evidence rising above mere

speculation or conjecture.

In the present case the Defendants failed to monitor the Plaintiff before
administering tethal doses of medication. The Defendants’ failure to monitor is shown
on the medical records, which were submitted to the Court by the Plaintiff. In particular,

the additional provision(s) of the drugs, which were given at different times and which

were administered by different individuals, indicates that the Plaintiff was not monitored.
Further, in the present case, the Defendants rammed a sharp object (needle) into the
Plaintiff and provided medications, which caused the Plaintiff to go into cardiac and
respiratory arrest and to go into a coma for several days.

In the Stallings case the court held that the failure of the doctor (defendant) to
inform the plaintiff of fhe possible risks of a procedure prior to obtaining the plaintiff's
consent was a violation of the standard of care.

In the present case, the Plaintiff alleges, not only did the Defendants fail to inform
the Plaintiff of the possible risks of cardiac arrest, respiratory arrest, coma, nor any

other possible side effects, after the Plaintiff gave the Defendants specific instructions

not to provide any sedative or anesthetic drugs to the Plaintiff the Defendants ignored
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the Plaintiff's specific instructions. The Plaintiff further informed the Defendants that he
was allergic to said drugs. He further stated that if any said drugs were to be

administered, he would go to another hospital.

According to the Plaintiff's allegations, the Defendants ignored the Plaintiff's

instructions and administered a minimum of 4 different drugs over a period of time,

without monitoring the Plaintiff. The administration of the said drugs caused the Plaintiff

to suffer cardiac and respiratory arrest and to induce a coma for the Plaintiff, which
lasted at least 8 days.

An individual with common knowledge and experience is aware that medications
have possible side effects. An individual will see numerous advertisements on the
television, newspapers, magazines, mail, and on the internet. The advertisements will

list possible side effects. The advertisers are required by federal law to inform the

public of the possible side effects. The Plaintiff in this case was aware of the possible

side effects; therefore, he instructed the Defendants not to provide the medications.
| find that it is clear that no special learning is needed to evaluate the conduct of

the defendants. In particular, the Defendants’ failure to abide by the Plaintiff's specific

instructions, in providing the medications to the Plaintiff without menitoring the Plaintiff

and in failing to consider the possible lethal side effects bf the medications to the

Plaintiff.
In comparing the present case to the Welch case, it is clear that the Plaintiff has

evidence, which this Court must view and all the reasonable inferences arising there

from in the light most favorable to the Plaintiff in determining whether an expert witness

is required in this case.
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| find that the Court and/or jury will not need expert testimony to use its common

knowledge and experience to determine the medical malpractice of the Defendants and
the injuries caused to the Plaintiff.

The Defendants at the hearing on the motion for summary judgment also argued
that Plaintiff's claim should be barred fof failing to institute the action in a timely manner.
Section 15-79-125 provides, in part, as follows: “Filing the Notice of Intent to File Suit
tolls all applicable statutes of limitations.” The Plaintiff timely filed the NOI, thereby
tolling the statute of limitations. The Plaintiff timely filed the Complaint in this action.

As noted in the Defendant’'s Amended Notice of Motion and Amended Motion for
Summary Judgment, the Plaintiff filed a Notice of Intent to File Suit on or about August
5, 2009. On September 22, 2009, the Defendants filed a Motion to Dismiss Plaintiff's
Notice of Intent to File, based upon the failure to the Plaintiff to file an expert witness
affidavit. Judge Manning initially ruled in favor to the Defendants in his Order of
Dismissal on May 25, 2010. (Defendants’ Exhibit 9) However, Judge Manning vacated
the Order of Dismissal based in part on an affidavit that an expert witness affidavit was
not required under South Carolina Code of Laws, section 15-36-100 (C) (2). It should
be noted that Judge Manning's Order Granting Plaintiff's Motion for Reconsideration,
did not require the Plaintiff to file an expert witness affidavit.

Judge Manning’'s Order Granting Plaintiff's Motion for Reconsideration, dated
January 7, 2013 should be considered as “the law in this case”.

Judge Manning'’s Order was not appealed.
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Based upon the foregoing, | agree with Judge Manning's Order, which has the
uitimate effect of allowing this action to proceed without the necessity of filing an expert
witness affidavit.

THREFORE, IT IS ORDERED that the Defendants’ Amended Motion for
Summary Judgment is hereby denied.

AND [T IS SO ORDERED.

)

Robert E. Hood, Judg
Court of Common Pleas for the
Fifth Judicial Circuit

Columbia, South Carolina

__l__ day of DQC/ , 2014
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) Civil Action No.: 2013-CP-40-01259
Phillip Durrett, )
)
Plamuft, ; ORDER ON MOTION TO
v | RECONSIDER BY DEFENDANT
' ) PALMETTO HEALTH ALLIANCE
Palmetto Health Alliance d/b/a Palmetto ) d/b/a PAIMNQEI\E&I;ILCHW;: 2 z
Richland Memorial and W. Ross, M.D., ) 2 = =
) oo T
Defendants. ) co =
) p) = = ~ =

s

This matter is before the Court on the motion by Defendant Palmetto H@thi&lliané&é
S

d/b/a Palmetto Richland Memorial (“Palmetto Richland™) for reconsideration orf‘l"the Court’s

Order denying summary judgment. After careful consideration the Court grants Palmetto

Richland’s motion for the reasons stated in greater detail, below, and directs that summary

judgment be entered on each and every allegation asserted in Plaintiff’s Complaint on file in this

action.

BACKGROUND

Plaintiff Phillip Durrett (“Durrett”) sustained physical injury in a multi-vehicle collision
that occurred August 7, 2006. Specifically, Durrett, who was cited for driving too fast for
conditions, failed to observe the flashing lights of an ambulance parked in the eastbound median
of Interstate 20 to assist another motorist, struck the ambulance in the rear, and became
entrapped in his own vehicle for approximately 15-20 minutes. (August 7, 2006 South Carolina
Traffic Collision Report Form (Ex. 1 to Def’s Mot. for Summ. J.)) Durrett sustained
“Incapacitating injuries”, was extricated from his vehicle, and transported from the scene by

paramedics with Richland County EMS. (/d.; DHEC Patient Care Form (Ex. 2 to Def.’s Mot. for
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Summ. J.)) According to the DHEC Patient Care Form, Durrett was agitated but remained stable
during transport to Palmetto Richland. (Ex. 2 to Def.’s Mot. for Summ. J .) No medication, other
than saline, was administered.

According to Palmetto Richland Emergency Department documentation, Durrett was
“awake, alert, and oriented . . . upon arrival” in the ER, displayed a “very aggressive, violent
nature”, and “was on a back board and C-collar, complaining of left leg pain.” (August 9, 2006
record (PRMH 0497-98) (Ex. 3 to Def.’s Mot. for Summ. J .)) He denied tobacco, alcohol, or
illicit drug use,' and his chart indicates he is allergic to Morphine. (/d.) During examination,
Durrett “was verbal, cussing, noncompliant, and very uncooperative.” (Id.) For his protection,
and to facilitate his medical examination, Durrett was sedated, intubated, examined, and prepped
for further radiologic studies to confirm initial impressions of left leg fracture and abdominal
injuries. (Id.) During his course of treatment in the Emergency Department, Durrett was started
on propofol, became hypotensive, and underwent two precordial thumps® prior to returning to
sinus tachycardia. (August 10, 2006 Consult (PRMH 0501) (Ex. 4 to Def.’s Mot. for Summ. J D)
Durrett remained at Palmetto Richland until discharged on August 23, 2006. (August 21, 2006
Progress Note and Discharge Summary (PRMH 00513-515) (Ex. 5 to Def.’s Mot. for Summ. J B))

In his Notice of Intent filed August 5, 2009, Durrett alleged Defendant Palmetto Richland
and others were negliéent in disregarding his instructions and administering “certain (but
unspecified) anesthetic and sedative drugs” to him in the emergency room, which caused him to

go into cardiac arrest. (Notice of Intent, 9 7-12) These allegations are repeated essentially

! Durrett’s urine drug screen was positive for amphetamines. (August 11, 2006 Consult Note
(PRMH 0502) (Ex. 6 to Def.”s Mot. for Summ. 1.))

2 “Hypotensive” refers to abnormally low blood pressure. “In a precordial thump, a provider
strikes with a single blow of the fist to the middle of a persons [sic] sternum. The intent is to
interrupt a potentially life-threatening rhythm.”  http:/en.wikipedia.ore/wiki/Precordial thump
(last accessed July 16, 2014).
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verbatim in Durrett’s Complaint filed February 28, 2013. (Plaintiffs Compl., 11 6-8)

Defendants filed their Answer on or about June 24, 2013, in which they asserted a general denial
and numerous substantive defenses, including expiration of the statute of limitations,
comparative fault, and Durrett’s failure to file the required expert affidavit. (Defs.” Answer, 9

1, 6, 14, and 15)

LEGAL STANDARD

1. Rule 59(e)

The South Carolina Supreme Court has held that “it is proper to view a Rule 59(e) motion
not only as a vehicle to request the trial court ‘alter or amend the judgment,’ but also a vehicle to
seek ‘reconsideration” of issues and arguments. . . . Consequently, a party usually is allowed to
ask the court to reconsider its decision even if it means rehashing all or part of an argument
previously presented.” Elam v. S.C. DOT, 361 S.C. 9,22,602 S.E.2d 772, 778-779 (2004).

2. Summary Judgment

South Carolina jurisprudence makes clear that in medical malpractice actions such as
this, summary judgment “is appropriate when there is no genuine issue of material fact such that
the moving party must prevail as a matter of law.” David v. McLeod Regional Medical Center,
367 S.C. 242, 626 S.E.2d 1 (2006) (citing SCRCP 56(c)). In order to es@ablish a genuine issue of

-material fact, Plaintiff must adduce evidence demonstrating “(1) the generally recognized and
accepted practices and procedures that would be followed by average, competent practitioners in
the defendants’ field of medicine under the same or similar circumstances, and (2) that the
defendants departed from the recognized and generally accepted standards.” Id., 367 at 248-247,
626 S.E.2d at 4 (citing Pederson v. Gould, 288 S.C. 141, 143-144, 341 S.E.2d 633, 634 (1986)

(additional citation omitted)). Further, Plaintiff must establish that the breach of the applicable
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standard of care proximately caused his injuries and damages. Id. (citing Green v. Lilliewood,
272 8.C. 186, 193, 249 S.E.2d 910, 913 (1978)).

Plaintiff also must “provide expert testimony to establish both the required standard of
care and that defendants’ failure to conform to that standard, unless the subject matter lies within
the ambit of common knowledge so that no special learning is required to evaluate the conduct of
the defendants.” Id., 367 S.C. at 248, 626 S.E.2d at 4 (citing Pederson, 288 S.C. at 143, 341
S.E.2d at 634). In recognition of these requirements, the South Carolina General Assembly has
seen fit to impose the requirement that plaintiffs in medical malpractice actions must, prior to the
filing of a summons and complaint, file a “Notice of Intent to File Suit and an affidavit of an
expert witness, subject to the requirements established in Section 15-36-100. . . .” S.C. Code
Ann. § 15-79-125(A); see also S.C. Code Ann. § 15-36-100.

ARGUMENT
L PLAINTIFF’S NOTICE OF INTENT TO FILE SUIT AND COMPLAINT ARE

SUBJECT TO SUMMARY DISMISSAL GIVEN HIS FAILURE TO FILE THE

TIMELY AFFIDAVIT OF AN EXPERT WITNESS AS REQUIRED BY

APPLICABLE STATUTORY PROVISIONS.

The legal issues in this case are simple. Durrett’s case is subject to dismissal because he
did not file the affidavit of an expert witness in support of his Notice of Intent to File Suit or his
Complaint, which is a prerequisite to the filing or initiating of a civil action alleging injury as a
result of medical malpractice. See S.C. Code Ann. 15-79-125(A) (“Prior to filing or initiating a
civil action alleging injury or death as a result of medical malpractice, the plaintiff shall
contemporaneously file a Notice of Intent to File Suit and an affidavit of an expert witness. . . .”),
Instead, he relied upon the affidavit of his attorney, which expressly relied upon inapplicable

provisions of S.C. Code Ann. 15-36-100(C)(2) in an attempt to excuse his failure to comply with

the affidavit requirement. As such, Durrett’s Notice of Intent to File Suit was procedurally
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defective, and his claims are barred by the statute of limitations. Even assuming, without
conceding, that Durrett’s claims are procedurally viable, he has adduced no competent evidence
establishing a genuine issue for trial. As such, summary judgment is appropriate.

A. Procedural Background

Durrett filed his Notice of Intent to File Suit pursuant to S.C. Code Ann. § 15-79-125 on
or after August 5, 2009. In that Notice of Intent, Durrett alleged he sustained injuries and
damages during» his course of medical treatment at Palmetto Richland following his August 9,
2006 automobile accident. Of particular relevance here, Durrett alleges the administration of
certain medications by Palmetto Richland personnel caused him to go into cardiac arrest, thereby
causing him to sustain injuries and damages.

Durrett’s Notice of Intent did not include the affidavit of an expert witness as required
pursuant to S.C. Code Ann. § 15-79-125(A). Instead, Durrett submitted the Affidavit of his
attorney, Melvin Bannister (“Bannister”), and contended he was not required to submit an
affidavit in light of the provisions of S.C. Code Ann. § 15-36-100(C)(2) (excusing the filing of
an affidavit with the complaint “to support a pleaded specification of négligence involving
subject matter that lies within the ambit of common knowledge and experience, so that no special
learning is needed to evaluate the conduct of the defgndant.”). In his Affidavit, Bannister
acknowledged Durrett’s notice was filed within ten days of expiration of the statute of limitations
and pledged to “file an expert’s affidavit to supplement the filing of a Complaint in this matter
within forty five (45) days of the filing of such a pleading and a determination by the Court of
Common Pleas that such an affidavit is required.” (Bannister Aff. (Ex. 7 to Def.’s Mot. for

Summ. J.), p. 2, 7 3) Durrett never filed the affidavit required by §15-79-125(A) (Notice of Intent
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to File Suit) or the affidavit contemplated by § 15-36-100 (complaint alleging professional
negligence).

Defendants filed a motion to dismiss Durrett’s Notice of Intent pursuant to S.C. Code
Ann. §§ 15-79-125 and 15-36-100, as well as Rules 12(b)(1) and 12(b)(6), SCRCP, on or after
September 22, 2009. Defendants’ motion was based upon: (a) Durrett’s failure to follow the
statutory conditions precedent to the filing of a medical malpractice action as set forth in § 15-
79-125; and (b) Durrett’s failure to provide an expert affidavit within 45 days of the filing of a
complaint as provided for in § 15-36-100(C). Defendants supported their motion with the

Affidavit of William Ross, M.D., who opined to a reasonable degree of medical certainty, and

without contradiction, that Defendants did not deviate from the applicable standard of care and
that administration of the types of drugs at issue in Durrett’s Complaint “is not within the
common knowledge of the ordinary lay person and expert testimony is required.” (Aff. of W.
Ross, M.D., (Ex. 8 to Def.’s Mot. for Summ. J.), 11 3-4)

The Court of Common Pleas for Richland County filed its order dismissing Durrett’s
Notice of Intent to File Suit on May 25, 2011. In its order, the court concluded this case involves

complex interactions with drugs allegedly resulting in cardiac arrest and other medical

complications. (May 25, 2011 Order (Ex. 9 to Def.’s Mot. for Summ. J.), pp. 3-4) Further, the
court concluded Durrett ran afoul of S.C. Code Ann. §§ 15-36-100(C)(1) and 15-79-125(A)
because he did not file a timely expert affidavit in support of medical malpractice allegations.
({d., pp. 4-5) Durrett moved for reconsideration, and, via Form 4 Order filed April 3, 2012, the
court ruled the “[m]otion to reconsider granted. Formal order to follow.” (April 3, 2012 Form 4
Order (Ex. 10 to Def.’s Mot. for Summ. J.)) In an order filed nearly 18 months later — on

January 8, 2014 — the court noted that “after consideration,” the earlier order should be vacated

6
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but provided no additional discussion or analysis of the substantive issues presented’. (January

8, 2014 Order (Ex. 11 to Def.’s Mot. for‘Summ. J.), p- 2) Further, the court determined, pursuant
to § 15-36-100(C)(2), that no affidavit was required because Durrett’s claims fell within the
ambit of common knowledge and ordered the parties to engage in mediation. (/d., pp. 1-2)

Durrett filed his Summons and Complaint on or after February 28, 2013, in which he
largely re-asserted the allegations set forth in the Notice of Intent. Defendants answered with a
general denial and asserted numerous substantive defenses, including expiration of the statute of
limitations, comparative fault, and Durrett’s failure to file the required expert affidavit.
Thereafter, on Iuly 17, 2014, Palmetto Richland moved for summary judgment on the bases that
(1) Durrett failed to support his medical malpractice allegations with the required expert
affidavit; and (2) Durrett failed to adduce any evidence to support his claims and that those
claims relied entirely upon insufficient conjecture and speculation. Palmetto Richland’s motion
was heard July 22, 2014, and denied via written order entered December 3, 2014. Palmetto
Richland moved to reconsider, and that motion was heard January 25, 2016.

B. Legal Analysis

Section 15-79-125(A) addresses the notice of intent as a prerequisite to filing an action
for medical malpractice and requires the plaintiff to file, contemporaneously with his notice of
intent, “an affidavit of an expert witness, subject to the affidavit requirements® established in

Section 15-36-100 . . . ™ Turning to Section 15-36-100, that provision sets forth certain

® The J anuary 8, 2004 Order only-addressed Durrett’s Notice of Intent and did not pass upon the
sufficiency (or insufficiency) of the matters asserted in his Complaint. Given the absence of
meaningful discussion or analysis underlying the January 8, 2014 Order, the undersigned does
not consider itself bound thereby. Even setting aside the expert affidavit issue, Durrett’s
Complaint fails for the additional reasons set forth herein.

* These requirements are set forth in § 15-36-100(A)(1)-(3) and address issues such as, but not
necessarily limited to, licensure and other relevant credentials and experience.

.
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requirements for complaints alleging professional negligence and the requirement that such
complaints be supported by the contemporaneously filed affidavit of an expert witness.
Specifically, Section 15-36-100(B) makes clear that “in an action for damages alleging
professional negligence against . . . any licensed health care facility . . . the plaintiff must file as
part of the complaint an affidavit of an expert witness which must specify at least one negligent
act or omission claimed to exist and the factual basis for each claim based on the available
evidence at the time of the filing of the affidavit.” Subsection (C)(1) affords plaintiffs an
additional 45 days to file the required affidavit where “the period of limitation will expire, or
there is a good faith basis to believe it will expire on a claim stated in the complaint, within ten
days of the date of filing and, because of the time constraints, the plaintiff alleges that an
affidavit of an expert could not be prepared.” Subsection (C)(2) excuses the contemporaneous
affidavit requirement where the alleged negligent act or omission involves subject matter that
lies with the ambit of common knowledge and experience. Finally, Subsection (D) makes clear
that “[t]his section does not extend an applicable period of limitation . . . .” absent an exception
that does not apply in this case.

Durrett failed to file an affidavit of any expert as required pursuant to the statutory
provisions addressed in the preceding paragraph. As such, his Notice of Intent to File Suit and
Complaint are subject to summary dismissal, and the statute of limitations bars him from seeking
recovery against' Palmetto Richland. To the extent Durrett relies upon Ranucci v. Crain, 409
S.C. 493, 763 S.E.2d 189 (2014) or Grier v. AMISUB of South Carolina, Inc., 397 S.C. 532, 725
S.E.2d 693 (2012), to compel a different result, his reliance is misplaced. Ranucci addressed the
interplay between §§ 15-79-125 and 15-36-100 at the pre-suit phase and affirmed the legislative

intent that those provisions be read in harmony. Grier addressed (and rejected) the contention
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that the plaintiff’s pre-suit expert affidavit is required to contain an opinion as to proximate
cause. Unlike Durrett, the plaintiffs in both of those cases ultimately proffered the affidavit of an
expert witness to bolster their medical malpractice claims.

Inasmuch as Durrett failed to comply with the clear requirements of S.C. Code § 15-79-
125(A) by filing the required affidavit contemporaneously with his Notice of Intent or at any
point thereafter, Durrett’s filings are procedurally defective and must be dismissed. The
Bannister Affidavit does nothing to change this result. If anything, the Bannister Affidavit is an
implicit recognition on Durrett’s part that he would be required at some point to support his
claims with competent expert testimony. The procedural defects in Durrett’s Notice of Intent to
File Suit and his Complaint warrant dismissal with prejudice, and his claims are now barred by

the statute of limitations.

IL. DEFENDANT IS ENTITLED TO SUMMARY JUDGMENT ON THE
ADDITIONAL BASIS THAT PLAINTIFF HAS FAILED TO ADDUCE ANY
COMPETENT EVIDENCE DEMONSTRATING A GENUINE ISSUE OF
MATERIAL FACT FOR TRIAL.

In addition to Durrett’s failure to file the affidavit of an expert witness, Palmetto
Richland is entitled to summary judgment given Durrett’s failure to adduce any competent
evidence, expert or otherwise, demonstrating an issue of fact for trial. Specifically, Durrett has
not come forward with any evidence to support the allegations in his Complaint that agents of
Palmetto Richland disregarded his instructions, administered “anesthetic and sedative drugs” to
which he claims to be allergic, and that the administration of these unspecified “anesthetic and
sedative drugs” caused him to sustain injuries and damages. (Plaintiff’s Compl., 17 6, 8, 12-15)
To the contrary, the only medical evidence of causation in this case demonstrates that Durrett’s

alleged injuries and damages stem from the interaction of medically necessary medications with

the illegal methamphetamine that was present in Durrett’s body at the time of his underlying
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automobile accident. Furthermore, this case clearly falls outside of the common knowledge
exception found in § 15-36-100(C)(2) given the complicated nature of drug interaction, both with
other drugs and with the human body. As such, Palmetto Richland is entitled to summary
adjudication in its favor on all claims asserted against it in this action.

Pursuant to South Carolina law, “medical malpractice actions require a greater showing
than generic allegations and conjecture.” David v. McLeod Regional Medical Center, 367 S.C.
242,249, 626 S.E.2d 1, 4 (2006). Indeed, as the South Carolina Supreme Court has observed, “if
the patient receives allegedly negligent professional medical care, then expert testimony as to the
standard of that type of care is necessary, and the action sounds in medical malpractice.”
Dawkins v. Union Hospital District, 408 S.C. 171, 758 S.E.2d 501 (2014), reh’g denied (June 11,
2014) (internal citations omitted). In the uncontroverted opinion of one of Durrett’s treating
physicians, “[t]he subject matter of this lawsuit involves the use and administration of various
anesthetic and/or sedative medications as well as contraindications for various anesthetic and/or
sedative medications . . . . [, and] that the utilization of these medications is not within the
common knowledge of the ordinary lay person and expert testimony is required.” (Ross Aff.,
(Ex. 8 to Def.’s Mot. for Summ. J.) at 14) Here, Durrett relies solely upon “generic allegations
and conjecture” in support of his claims and has not produced evidence or testimony.from any
expert who will testify to a reasonable degree of medical certainty on his behalf.

According to Durrett’s own testimony, he was anesthetized and therefore unable to
provide any medical history to hospital personnel shortly after his admission at Palmetto
Richland. (March 12, 2014 deposition of Phillip Scott Durrett (Ex. 12 to Def.’s Mot. for Summ.
J.), p. 44, lines 14-20; p. 45, lines 19-20) He further testified that from the time he presented in

the emergency room, it “[m}ight have been a minute” that he remained conscious and that he

10
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does not remember anything else until waking up days later. (Id., p. 47, lines 5-21) Along these
lines, Durrett could not identify by name any medical provider associated with Palmetto
Richland, including the physician he named as a defendant in this lawsuit and later dismissed
with prejudice. (/d., p. 50, lines 8-23; p. 54, lines 19-24) Similarly, he did not have any
knowledge of what medications he actually received while a patient at Palmetto Richland or
what made him vomit following his sedation in the emergency room. (Id., p. 50, lines 6-24) At
the same time, he testified he did not tell EMS or Palmetto Richland about any allergies to
anesthetic or sedative medications. (Id., p. 65, lines 18-25)

Durrett simply had no memory of what treatment he received or anything specific he
discussed with his doctors regarding his treatment. (Durrett Dep., p. 53, lines 4-15) Durrett also
candidly admitted he did not recall giving any medical history to anyone at the hospital,
including his alleged allergy to anesthetic and/or sedative medications. (d., p. 60, lines 9-15)
Further, when questioned about which medications he received, Durrett himself acknowledged
the medically complex nature of drug interaction when he testified “I have no idea. My getting
sick from that stuff like that is kind of hard to research.” (/d., p. 65, lines 12-15) Nevertheless,
Durrett has failed to identify any expert who will opine that his injuries and damages stem from
Palmetto Richland’s administration of medications to which he now claims to be allergic, relying
instead upon inadmissible hearsay statements attributed to a prior treating physician.

The only medical expert who has offered a causation opinion in this case is Palmetto
Richland’s retained expert witness, Dr. Robert Clodfelter (“Dr. Clodfelter”). Dr. Clodfelter is
board certified in emergency medicine and serves as the Medical Director of the Emergency
Department of the Hilton Head Hospital. (June 11, 2014 deposition of Robert Clodfelter, M.D;,

(Ex. 13 to Def.’s Mot. for Summ. J.), p. 5, lines 5-12) In his review of the relevant medical

11 :
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records, Dr. Clodfelter noted Durrett arrived at Palmetto Richland in an uncooperative and
combative state and, therefore, was given a paralytic agent and a sedative in order to facilitate a
“very rapid trauma assessment.” (Id., p. 6, lines 12-23)

Dr. Clodfelter also noted that medical records indicate Durrett admitted ingesting
methamphetamine the day before the accident, that Durrett’s urine drug screen yielded a positive
result for that substance, and that Durrett is allergic to morphine and codeine”. (d., p. 19, lines
1-8) Further, the methamphetamines were still present in Durrett’s system because that drug
metabolizes quickly and would not have been detectible in a urine screen twenty-four hours after
it had been ingested. (/d., p. 23, line 16 — p. 24, line 1) In Dr. Clodfelter’s opinion, the
methamphetamine in Durrett’s system could interact adversely with everything and anything
given to the patient, resulting in symptoms including altered mental status, cardiac dysrhythmia,
and tachycardia. (Id", p- 22, line 25 — p. 23, line 9)

Turning to the paralytic agents hospital staff actually administered (Norcuron and
Anectine), Dr. Clodfelter testified these medications are not indicated to have caused Durrett’s
cardiac issues. (Clodfelter Dep., Ex. 13, p. 26, line 24 — p. 27, line 4) Instead, Dr. Clodfelter
agreed with Durrett’s treating cardiologist that Durrett’s cardiac issues likely resulted from a
combination of the methamphetamines in his system, the administration of propofol, and a sharp
drop in blood pressure. (Id., p. 27, lines 5-10; August 11, 2006 consult record) Specifically, Dr.
Clodfelter opined that Durrett’s “cardiac problems were related to dysrhythmia, which means an
abnormal cardiac rhythm due to hypotension and the effects of amphetamines.” (/d., p. 27, line

25 —p. 28, line 2)

> Neither morphine nor codeine was administered during Durrett’s course of treatment at
Palmetto Richland.

12
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The dearth of evidence substantiating Durrett’s allegations of medical malpractice plainly

demonstrates the absence of any genuine material issue of fact for trial. Moreover, Durrett is
nothing like the plaintiff in Brouwer v. Sisters of Charity Providence Hosps., 409 S.C. 514, 522,
763 S.E.2d 200, 203-204 (2014) (plaintiff with a known latex allergy noted on pre-procedure
paperwork successfully invoked common knowledge exception at the pre-suit phase). In
comparison to plaintiffs in Brouwer and related cases, complex issues relating to drug
interactions and Durrett’s concession that he never conveyed any medical history, including
known allergies, to hospital staff, prevent him from invoking the common knowledge exception.
Given Durrett’s reliance on supposition and conjecture, and his failure to come forward with
competent expert testimony in support of his claims, Palmetto Richland is entitled to an order
granting it summary judgmént on each and every allegation asserted against it in this lawsuit.

CONCLUSION

For all of the reasons stated herein, the undersigned has reconsidered the briefing and
argument presented by the parties and finds that no genuine issue of act exists with regard to
Plaintiff Phillip Durrett’s medical malpractice allegations. Therefore, Defendant Palmetto
Richland’s motion to reconsider is granted, and Palmetto Richland is. entitled to summary

judgment on each and every allegation directed against it in Plaintiff’s Complaint.

Eoterd

AND IT IS SO ORDERED.

The Honorable Robert E. Hood
Circuit Judge

\‘q?'Le , 2016

Columbia, South Carolina
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(The following proceedings were held on

August 25, 2011.)

THE COURT: This is the case of Phillip Durrent
vs. Palmetto Health doing business as Palmetto Richland
Memorial Hospital and W. Ross, M.D. It's a motion to
reconsider, a 59(e), I do believe?‘

.MR. BANNISTER: That's correct.

THE COURT: We had a hearing some time ago and I
granted the motion to dismiss; is that right?

MR, BANNISTER: Correct, Your Honor.

THE COURT: And this is yoﬁr motion for me to
reconsider?

MR. BANNISTER: It is, Your Honor.

THE COURT: I'll hear some brief arguments. I've
already made up my mind after reading all the motions and
everything, but we need to put it on the record.

Go ahead.

MR. BANNISTER: Your Honor, you may remember, this
is a medical mal case. |

THE COURT: Uh-huh.

MR. BANNISTER: You dismissed this case because an
expert witness was not provided -- or an expert witness
affidavit was not provided at the time of the filing of the
complaint. And we felt that this was under the common

knowledge theory that a jury would be able to to determine
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v 1 that there was medical malpractice using their common
2 knowledge.
3 And I've cited several cases to support the theory
4 that in citing a motion for a directed verdict -- and I
5 don't know if this is similar to a motion for a directed
6 verdict, all reasonable inferences which can be drawn
7 therefrom must be viewed in tﬁe light most favorable to the
8 nonmoving party.

9 THE COURT: Yes, sir.

10 MR. BANNISTER: And if the evidence supports —-
11 THE CQURT: Well, first of all, this is a new

12 statute that I don't think there's any one case on-by our

13 own supreme court. And I can't remember how long the

14 statute has been in play, a year or so, but everything's a
15 first impression, even this issue that's been raised by my
16 granting of the motion to dismiss. So I'm on the same track
17 with you. I understand your position. Thank you, sir.

18 : Be happy to hear from you now.

19 MR. CHAMBERS: Thank you, Your Honor. We move,

20 obviously, Your Honor, that an expert affidavit is required

21 in this case pursuant to the statute which this falls

22 within. It does not fall within a common knowledge
23 exception. According to the Plaintiff's own notice of
24 intent, this case involves the use, administration and

25 effects of anesthetic and sedative drugs that's clearly set
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out in paragraphs five, seven, eight, nine and ten of this
paragraph. We've also alluded to this in our reply for the
Plaintiff's motion for reconsideration. And not only for
the duty of negligence, but for the proximate cause issues
because if they're alleging that the use of this medication
caused the Plaintiff to have a cardiac respiratory arrest
and eVentuaily go into a coma, we just plead there.are
numerous medical issues involved here that require expert
testimony.

-THE, COURT: All right. I don't necessarily

disagree with any of y'all's positions, but I think since it

is a matter of first impression, out of an abundance of

caution, I've decided after some thought -- obviously, I
gave thought to the proposed orders, the new statute and
everything, I'm going to grant the 5%9(e) motion and let

y'all proceed.

In making this decision, everybody's rights still
preserved, even yours for purposes of appeal. I hate to put
anybody in the position when you think you've won, you
didn't win, but I think these issues should be flushed out
at another level. That's the reason for me changing my
decision in this case.

I'"1ll do a little short order. 1I'll be happy to
talk to y'all in chambers and try to figure out something

logistically if that's necessary. But, essentially, after
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due reflection and out of an abundance of caution, I think

probably I should make the decision I've just made.

Thank you all so very much. Y'all need two
minutes with me in chambers or is everybody okay? Y'all
okay?

MR. CHAMBERS: Maybe at a later time, we can
just --

THE COURT: Okay. Sometime in the next three or
four days, if y'all need to chitchat. Thank you all so very

much.

END OF PROCEEDINGS
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THE COURT: So this is defendant's motion for
summary judgment; is that correct?

MR. SAMMATARO: That's correct, Your Honor.

THE COURT: All right. Be happy to hear from
you, sir.

MR. SAMMATARO: Thank you, Judge.

Your Honor, there is a medical malpractice
action that stems from plaintiff Mr. Durrett's
August 2006 automobile accident. Mr. Durrett was
driving down I-20, didn't notice the blinking 1ights
of an ambulance. Rear ended it.and was entrapped 1n
his vehicle for about 15, 20 minutes before they
were able to extricate him and transport him
emergently to Richland Memorial Hospital here in
Columbia. He was combative upon presentation. So
hospital personnel made the medical decision that he
needed to be sedated and intubated so that he could
be examined and forwarded on to radiological
imaging.

According to the notice of intent that was
filed by Mr. Durrett and supporting affidavit of his
attorney, Mr. Durrett informed hospital personnel he
had allergies to certain sedative medications that
aren't specified in that notice. And then he

informed Richland Memorial staff not to administer
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those medications or elise he'd go elsewhere.

The issue before the Court -- one of the issues
1s two-prong argument. First is that Mr. Durrett
failed to cohp7y with South Carolina Code Section
15-79-125 (A) which is the statutory provision
dealing with Notice of Intent to file medical
malpractice actions and requires the contemporaneous
filing of an affidavit of an expert witness to
support the Notice of Intent. That affidavit was
never .filed. We moved to dismiss. And at. that
time, Judge Maﬁning was hearing the motion. He
originally granted the motion. The motion was based
on failure to file contemporaneous affidavit. And
also by that point a complaint had been filed and
it, likewise, was not supported by an expert
affidavit as required by South Carolina Code Section
15-36-100. Judge Manning concluded inconsistent
findings that were in the affidavit of our expert by
the administration of medication and effects of
those medications are clearly not within the ambit
of common knowledge and experience. So an affidavit
was required.

Fast forward. The plaintiff filed a motion for
reconsideration of the Court issued a Form 4 Order

granting that motion indicating that a more formal
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order would be forthcoming. That order was issued
in January of this year. It found that the -- the
affidavit was not required and that the parties
should be -- should mediate the case or directed to
mediate the case.

But, Your Honor, taking a second look at the
affidavit requirement in 15-79-125, it's clear that
the affidavit must be filed contemporaneously with
the Notice of Intent. That wasn't done here. There
is no -- I'm citing to the case of Ranucci versus
Crain which is reported at 397 SC'168, 723 S.E.2d
242. The Court of Appeals in that case made
absolutely clear that the only portion of 15-36-100
that applies is that the affidavit filed with the“
Notice of Intent deals with qualification of the
expert and the affidavit as contained. It's
absolutely clear under that case law that the
affidavit has to be filed at the same time as the
Notice of Intent which wasn't done here. And the
Ranucci case, the majority of the Court held that
the affidavit has to be -- has to be at the same
time. Can't come afterward which is what the
plaintiff's facts was in that case. She filed it
more than 45 days after her Notice of Intent was

filed, and the Court of Appeals said you can't do
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that. It has to be filed at the same time. I have
an extra copy for the Court.

THE COURT: No. No. I'm just looking -- they
pulled up the étatute. So I can Took right at it.
Thank you.

MR. SAMMATARO: So the legal argument that
we 're making is that because Mr. Durrett never filed

that contemporaneous affidavit with his Notice of

Intent, that was a procedural defect that's never
been cured. It can't be cured. So we're entitled
to dismissal of the Notice of Intent.

Looking past, that the plaintiff's clearly
beyond the statute of limitations as his treatment
was 1n August of 2006, and here we are in 2014.

But we also, Your Honor -- even if the Court is
not persuaded by the legal argument as it was
addressed almost point for point by the Court in
Ranucci, taking a look at -the facts of the case as
they've developed, there's no factual support for
Mr. Durrett's claims. Specifically in his
deposition testimony Mr. Durrett testified he had no
memory and was unable to provide any history to
hospital staff. Never gave them any medical history

that he was allergic to any medication, let alone

the medications that were administered by the
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“hospital. He didn“t even tell EMS nurses, doctors,

nobody that he had medical allergies. It also sort
of pits on the complex nature of what we're talking
about. He said it's kind of a mystery to him. He's
had trouble researching why certain medications,
certain sedative medications make him i11. Just
sort of underscores the need for expert testimony in
the case.

And, Your Honor, the only expert who's

testified is the expert from Palmetto Health

Richland Memorial Hospital. And what Dr. Clotfelter

said is that there was no medical malpractice here.
That the medical issues that Mr. Durrett had upon
admission at Richland Memorial were a combination of
amen methamphetamines that were in his system, Tow
brood pressure, and interaction with this propofol
which was administered by hospital staff.

That's a pretty quick overshot of our argument,
Your Honor. I'd be happy to answer any questions.
That's the substance of it. We submitted a
memorandum last week.

THE COURT: We have it. .Thank you. I
appreciate that.

All right. Mr. Bannister.

MR. BANNISTER: Your Honor, an affidavit from
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the expert witness is not required in this case
because the Code says the contemporaneous filing
requirements of Subsection B is not required to
support a pleadings specification of negligence
involving subject matter that lies with the ambit of
common knowledge and experience so that no special
lTearning is needed to evaluate the conduct of thé
defendant.

In this case, the defendants supplied sedative
medication. to my client against his specific
instructions. Don;t give me any sedative
medications. That's shown on his affidavit. That's
attached as Exhibit 1 in the materials I just handed
up. And 7t was for this reason that Judge Manning
vacated the original order of dismissal because we
argued that this would be within the common
knowledge of the jury to determine that the
defendants committed malpractice by providing these
sedative medications to which my client was
allergic.

So I believe Judge Manning's order -- final
order, 1t should be the Taw in this case. And they
shouldn't get another two, three, four, however many
times they want to take to try and get this case

dismissed because we did not file an affidavit -- an
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expert witness affidavit.

Attached also to the memorandum or return here
are some documents that are basically the readouts
concerning the different medications that were
supplied or given to my client. And in some of
those it's clear that one of the medications was
contraindicated. Even if he hadn't been allergic,
it's contraindicated due to the multiple traumas
that my client suffered in the accident prior to
reaching the emergency room. . It should be noted
fhat the EMS personnel complied with my client’s
instructions and did not give him any medication
between the time they arrived at the accident scene
until they got Mr. Durrett to the defendant's
hospital.

So I believe we've alleged in here certain
factual allegations that would show that we

certainly have a jury issues, and that it does not

take an expert witness to say that these medications

should not have been given to him when he gave
specific instructions not to.

| THE COURT: Al1l right. What about the statute
of limitations argument?

MR. BANNISTER: Your Honor, this action was

‘filed timely with the Notice of Intent. The Notice
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of Intent tolls the statute of Timitations.

THE COURT: So when was that filed?

MR. BANNISTER: That was filed in August 5th of
2009.

THE COURT: All right. What about your
client’'s deposition that he has no memory of telling
anybody anything?

MR. BANNISTER: Well that's -- obviously,
that's something that I normally use to
cross-examine and try to impeach_him based upon the
information that we have provided. |

THE COURT: A1l right. Mr. Sammataro.

MR. SAMMATARO: Your Honor, just briefly in
reply if I might. I would point out, at Jeast based
on the documents that we have, I don't belijeve
Mr. Durrett's affidavit was ever actually filed.
Even if it was filed, it conflicts with his sworn
testimony in his deposition. And he never told EMS
or hospital personnel that he was allergic to
anything or that he made any verbal instructions to
them consistent with what he sets out in that
affidavit.

Secondly, I think that Mr. Bannister's
contraindication argument clearly underscores the

need for Mr. Durrett to have an expert to support
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his version of events. They have three years of
litigation. And they haven't done that.

Turning to Mr. Bannister's argument about the
code sections here. He was reading from, Your
Honor, 15-36-100. And the Court of Appeals in this
Ranucci case -- I'd be happy to hand it up if Your

' Honor needs a copy of it -- it's clear that

15-36-100, specifically the portions about the
45-day window, if they can't get an affidavit filed

in time with the complaint and more importantly with

the pfovision that excuses the affidavit
requirement, if the substance of lawsuit is within
the ambit of common knowledge and experience, those
expressly do not apply to 15-79-125. That's the
exact point the Court of Appeals makes in the
Ranucci case. Ranucci says that in the pre-suit
phase the only thing about Section 100 that is
applicable is the part about the affidavit from the
expert. The expert has to be Ticensed in relevant
field. He has to provide at least one incidence of
alleged malpractice or deviation from the standard
of care. Subsection A of 100. That's the only part
of this section that crosses over and has
application in the pre-suit phase because what the

Court of Appeals in it's opinion is that there's no
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choice essentially on the part of the plaintiff in a
medical malpractice action which is how this was
pled. And for Mr. Bannister to try and take
advantage of the 45-day window or the exemption of
not having to file an affidavit at all, those
clearly are not applicable.

And so turning to the notice that was actually
filed in the case, it was procedurally defective.
So it does nothing to toll the statute of
limitations in this case. I can't -- I mean, I
couldn't make hy argument any better than to stand
here and read to the Court under the Ranucci
decisions exactly on all fours with the motion that
we presented to the Court and Mr. Durrett's Tawsuit.

THE COURT: A1l right. We have the Ranucci
case. |

Anything further, Mr. Bannister?

MR. BANNISTER: No, Your Honor.

THE COURT: Okay. Thank you very much. We'll
probably Tet you know by the end of the week. By
the end‘of the week.

MR. SAMMATARO: Thank, Judge.

THE COURT: Okay. Thank you.
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(The following proceedings were held on January 25,
2016.)

THE COURT: All right. We're on the record in
Phillip Durrett versus Palmetto Health Alliance, doing
business as Palmetto Richland Memorial, and W. Ross, M.D.
This is Civil Action Number 2013-CP-40-1259. Present for
the Plaintiff is Attorney Melvin Bannister. Present for
the hospital is Sam Sammataro representing them.

Now at some point in time in history we did a summary
judgment motion; is that right?

MR- SAMMATARO;. That's right, Your Honor.

THE COURT: Approximately when was that? Ball park
me.

MR. SAMMATARO: It was late 2014.

THE COURT: Okay. Late 2014. And did I -- I
officially ruled on that; is that correct?

MR. SAMMATARO: You did, Your Honor. You requested
an order from Mr. Bannister and that order was entered.

THE COURT: Okay. And then subsequent to that you
filed a motion to reconsider; is that right?

MR. SAMMATARO: That's correct, Your Honor.

THE COURT: And for whatever reason the first time I
ever heard about that was within the past thirty days, in
December, right before Christmas. So I don't know how

that missed me. I apologize. I would have never kept
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something pending that long.

MR. SAMMATARO: Well, Your Honor, if it was on our
end, we apologize as well.

THE COURT: Well, and I'm not blaming anybody and
that's no slight on any of the attorneys. If I had to
bet, it's more likely an issue with the clerk's office
than it is anything else, but this wasn't -- we keep a
-- we keep a Matters Under Advisement report that we

submit to Court Administration on every case that is --

we haven't made a decision on that's over thirty days.

This one's never even appeared on it because we didn't
even know we had it to consider.

So I sincerely apologize, first, to the attorneys
and, more importantly, to the respective parties who have
been waiting on me wondering what in the world I am doing.
I assure you I -- it's just not been sitting on my desk
and me not doing anything with it. So to the hospital and
to the doctor and to Mr. Durrett, I sincerely apologize
for the extreme delay. It's inappropriate and if I had
known I would have dealt with it much sooner, so I do
apologize.

Okay. So, Mr. Sammataro, you have filed a motion to
reconsider my order on the summary judgment motion; is
that cofrect?

MR. SAMMATARO: That's correct, Your Honor.
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THE COURT: All right. 1I'll be happy to hear from
you.

MR. SAMMATARO: Thank you, Your Honor. And I
appreciate you taking the time to hear us.

THE COURT: No, sir. I wanted to get it done and
Mr. Bannister was in trial last week, I believe --

MR. BANNISTER: .- That's right, Your Honor.

THE COURT: -- and, so, you know, I told the law
clerk whatever we need to do once everybody's available
I'll stop whatever‘else I'm doing to get it resolved.

So this is a ——.Mr. Durrett went to the hospital.
Tell me the --

MR. SAMMATARO: I can give you the facts, Your Honor.

THE COURT: Give me a brief play of the facts and
let's go from there.

MR. SAMMATARO: All right. Your Honor, Mr. Durrett
back in August of 2006 was travelling on I-20. He
encountered a lights and sirens ambulance bus parked in
the center median assisting another motorist and collided
with that ambulance and was transported emergently to
Richland Memorial Hospital. He was administered saline
in the back of the ambulance and when he got to Palmetto
he was combative, cursing, et cetera, yelling at hospital
staff, and so the decision was made to sedate him so that

they could do a rapid trauma assessment.
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During the course of his hospitalization,; hospital
personnel administered propofol, which our contention is
reacted with the methamphetamine that was present in his
system, along with a hypotensive state where he had a low
heart rate, and he went into cardiac arrest in which he
was resuscitated. He had a somewhat lengthy stay at the
hospital, I think approximately about a week or a bit
longer, and ultimately was discharged from the hospital
and as far as I know is doing well.

On the eve of the statute of limitations for the
required notice of intent to-file suit, Mr. Durrett filed
the notice that was supported by Mr. Bannister and what
Mr. Bannister's affidavit said is we recognize we're up
against a time crunch and so as the statute permits we're
gonna get an expert affidavit within forty-five days.
That affidavit was never forthcoming. There was pretty
weird procedural history with regard to the notice of
intent.

Ultimately, by Form 4 order, Judge Manning allowed
the case to proceed without the required expert affidavit
and so all that time later we came before the Court, Your
Honor, on a motion for summary judgment that was -- the
argument was twofold. First was that Mr. Durrett never
filed the required expert affidavit to support his

allegations of medical malpractice and even if you set
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that requirement aside, Your Honor, the facts of this

case.entitle the Defendant to summary judgment.

I will say that Dr. Ross, who was the individual
named doctor, has long since been dismissed from the case,
so it's just the hospital that's the Defendant.

THE COURT: Okay. Thank you for -- I was just reading
the names on there, so. I apologize for that.

MR. SAMMATARO: Sure.

THE COURT: Dr. Ross is out, so it's just the
hospital?

MR. SAMMATARO: Ri.t.ght.

THE COURT: Okay.

MR. SAMMATARO: And so, Your Honor, at summary
judgment the basic argument was this case is all about
causation, what caused Mr. Durrett to go into cardiac
arrest, and Mr. Durrett, relying on a hearsay statement
from a prior treating physician, has this theory that he
is allergic to sedative medications that would include

like morphine, codeine, things like that. Both of those

‘were in his hospital record as an allergy. He wasn't

administered those medications. Now if our expert is
correct, those medications, including the methamphetamine,
the illegal methamphetamine that was in his system, and
the interaction with the propofol that was administered to

sedate him for the rapid trauma assessment and his low
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heart rate combined and his reaction to all those things
was a side effect. That requires medical causation
testimony from a qualified expert, Your Honor.

So the argument is, number one, he never filed the
required affidavit, so the case should have been dismissed,
and he is now barred by the statute of limitations from
proceeding on his medical malpractice claims. But even
if you disagree on that front, there's absolutely no
evidence in this case that some undisclosed, unknown
allgrgy to unidentified sedative medications caused him to
gd intg cardiac arrest. |

And if you look at the transcript of Mr. Durrett's
deposition testimony, he admits he was awake and alert when
he got to the hospital. He could have communicated this
supposed allergy of his to hospital personnel, but he
didn't. Mr. Durrett after the fact looked at his medical
records, reviewed his medical records, but didn't -- didn't
know what caused him -- didn't know what medicines he took
or what medicines supposedly caused him to go into this
cardiac episode that he sustained.

THE COURT: So there were medical records that said
he was allergic to medicine that the hospital knew about
and the hospital did not administer those medicines?

MR. SAMMATARO: That's correct, Your Honor. And

that's all set out in the memo we filed in support for
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our motion for summary judgment --

THE COURT: Okay.

MR. SAMMATARO: -- and our motion to reconsider. And
so in his deposition testimony Mr. Durrett also implicitly
acknowledges that these are complicated issues that require
somebody with the requisite skill, -knowledge and experience
to testify to because he says -- when we asked him, you
know, what happened, what caused this episode that you
have, he says I have no idea, I don't know. It sort of
escapes him as to how Qll this stuff worked together in his
system to both get him siék and to recover, I suppose.

Now if you compare that to what we brought forward in
the case, our testifying expert would say he agrees with
the treating cardiologist who said that the cardiac episode
was the result of interaction with propofol and the illegal
methamphetamines in his system plus his hypotensive state
that threw his cardiac rhythm out of whack and he had this
reaction to it. You compare that with absolutely no expert
testimony on -- on Mr. Durrett's side, he failed to meet
his burden of proof both as to the standard of care and as
to causation, and so that's -- in a very gquick nutshell,
that's our argument, Your Honor.

THE COURT: All right. Mr. Bannister?

MR. BANNISTER: Your Honor, he was brought into the

ER -- well, in the ambulance prior to getting to the ER,
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1 he did not take any -- any medication. As Mr. Sammataro
2 says, he received some saline solution, did not take any
3 medication. When he gets into the ER, he's not having any

4 heart problems, he's not having any respiratory problems.

5 They don't -- the hospital agents do not take any history
6 from my client. He tells them if they're gonna sedate him
7 he wants to go to another hospital and he is -- when he

8 arrived in the ER he is loud. I'm not sure combative, but

9 he's very loud requesting that the agents take the strap
10 across his broken leg -- to undo that strgp that's causing
11 him so mgch pain and causing him-to be very'ioud.' So
12 against his instruction not to give him anything, whether
13 it's the many -- or additional medications after the
14 propofol that caused him to go into cardiac arrest and
15 pulmonary arrest and into a coma, Mr. Durrett is -- you
16 know, was aware of sedative medications causing him
17 problems, he had had surgeries before, and so he -- he
18 knew that he would have a problem if they.gave him any

19 sedation, and that's clear in the deposition testimony.

20 S0 Judge Manning initially ruled that an expert

21 affidavit would be required on motion for reconsideration.
22 He reversed that and said no expert affidavit would be

23 required to -- with the filing of the notice of intent.

24 If no expert witness affidavit is required for the notice

25 of intent, why would it be required when filing the
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complaint? The -- and Your Honor ruled in your order of
December 14th that an expert witness affidavit would not
be required because the jury has enough common knowledge
and experience to determine whether or not it was a
violation of medical malpractice for the agents to -- the
Defendant to give him these medications, one, against his
instruction and, two, without ever taking a history from
him that -- of what he might be allergic to or to explain
the ramifications or consequences of -- the possible
consequences for giving ?hese medications to him.

There are records that”indiéate in -- that he is
allergic to morphine and codeine, which he was not given,
but that -- that information was not given by my client
nor do we know when it was given. This -- this history
information, we don't know who gave it or when it was given
to -- to the Defendant, and so we believe that information
-- and if they'd asked him in the history, he would have
told them that he was allergic to morphine and codeine, but
since they never had talked with him about that, we believe
that all of the medications given to him should not have
been given. He was coherent, he could -- and under --
heart rate was normal, everything was normal, except they
knew he had a broken leg and a gash on his arm. That was
obvious. And so considering that without any heart

problems prior to that we feel the Defendant was negligent
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-- grossly negligent in supplying these medications to
him and because of that that would be under the common
knowledge and experience of the jury to know that you're
not supposed to give medications to someone who says he
don't want them. Thank you.

THE COURT: Help me with the fact that Judge Manning
let the case go forward anyway. I don't really -- how did
that come about?

MR. SAMMATARO: Your Honor, I don't know how it came

about either. Judge Manning initially ruled that an expert

- affidavit was reQuired. I have a feeling, and I don't

know, I haven't asked him this question, that it probably
had something to do with the statute of limitations. The
only thing reversing that decision was a Form 4 order that
didn't provide any reasoning for why we switched tack
there, just that the motion to dismiss was gonna be denied.
We never got a formal order providing any ratiocnale or
reasoning behind that.

If I could just briefly in rebuttal to some of
Mr. Bannister's comments?

THE COURT: Sure.

MR. SAMMATARO: And this is in the briefing. When
Mr. Durrett was transported to the emergency room at
Richland Memorial, he was, quote, awake, alert and

oriented, but he, guote, displayed a very aggressive,
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violent nature. He denied tobacco, alcohol or iliicit
drug use. So what they did, medical personnel made the
decision to sedate him for rapid trauma assessment because
he had suspected internal abdominal injuries, plus the
obvious fracture of one of -- I believe it was the left
leg, I'm not positive about that -- one of the legs. He
was verbal, cussing, noncompliant and very uncooperative,
but, as Mr. Bannister says, he was coherent. If he had
chosen to communicate some medical information about

alleged allergies to medicines, he could have done that,

"but he didn't. He also relies on his own assessment of

what it is that he's allergic to. He's not a medical

doctor, he has no medical training. He has a high school
diploma and he runs -- owns and operates a motorcycle
custom repair and building shop. He was only awake for

about a minute in the ER when they decided to put him down
-— or put him under so that they could do the assessment
they needed to do that would.hopefully save his life.

This -- this business about the prior operations, that's
entirely based on hearsay testimony from a treating
physician that wasn't identified as a witness or deposed
in this case. And by Mr. Durrett's own testimony there
are ways to -- that he could be sedated without becoming
nauseated, but he didn't share any of that with hospital

personnel.
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And so, you know, I -- I think the main reason we
filed this motion to reconsider is we don't think it's
right that the hospital be bound by some sort of law of
the case that no expert affidavit was required. I think
that is a legal determination for the Court and so to the
extent that Your Honor denies the motion to reconsider
based on that, we certainly understand it, but even setting
aside that affidavit issue Mr. Durrett cannot go forward
on a medical malpractice case because the interaction to
these medications, both medication medication{ but also
within the hgman body, just perforce-is Somethiné that's
complicated and is gonna require expert testimony to assist
the jurors in the case. None of that has been provided by
Mr. Durrett in almost, you know, four years of litigation.
Here we are on -- on the morning of trial and we still have
nothing from Mr. Durrett that would explain at least from
the Plaintiff's perspective what caused him to go into
cardiac arrest, so it circles back to what I said when I
stood up the very first time. This is a causation case and
Mr. Durrett doesn't have any evidence of causation other
than what he says about being allergic to medication and
we submit to you, Your Honor, that that's not enough.

THE COURT: Where are you-all on the trial docket
this week?

MR. SAMMATARO: First. We start right after this
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hearing.

THE COURT: Okay. All right. And who are you in
front of, Judge Lee?

MR. SAMMATARO: That's correct, Your Honor.

THE COURT: Okay. All right. Anything else,

Mr. Bannister, for the record?

MR. BAWNISTER: Your Honor, it's speculation on
Defendant's counsel's part that Judge Manning changed his
ruling.

THE COURT: He admitted it was speculation. He
didn't -- but he said there was“a Form 4 with no
explanation.

MR. BANNISTER: That's right.

THE COURT: He didn't say that this is why -- you
know, I know for a fact this is why Judge Manning changed
his mind. He just -- he said this is what I guess
essentially and he said -- I think he said I feel, but,

I mean, he wasn't saying it as if it was the law of the
case, but he said there was a Form 4 with no basis for the
reconsideration. I didn't take it as in that was gospel
from Judge Manning.

MR. BANNISTER: And obviously, Your Honor, Judge
Manning could have changed his --

THE COURT: Right.

MR. BANNISTER: -- opinion based upon the matter that
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was put before him and that he felt that a jury using
their common knowledge and experience could determine
whether malpractice was committed in this case.

THE COURT: Okay. All right. 1I'll -- I'm gonna go
discuss what I'm gonna do with Judge Lee and we'll let
you-all know quickly because I know you-all are up on the
trial docket.

MR. BANNISTER: Thank you, Judge.

THE COURT: Thank you.

{(Whereupon, the proceedings were concluded at

10:10 AM.)
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CERTTIVFICATE

I, Stacy S. Johnson, Official Court Reporter for
the Eleventh Judicial Circuit of the State of South
Carolina, do hereby certify that the foregoing is a true,
accurate and complete transcript of record of all the
proceedings had and the evidence .introduced in the hearing
of the captioned case in Circuit Court on the 25th day of
January, 2016.

This transcript may contain quoted material. Such
material is reproduced as read by-fhe speaker.

I do further certify that I am neither of kin,

counsel, nor have an interest to any party hereto.

April 20, 2016

. 7, /
g/&cugé/w&% _
STACY S.“JOHKSON
CIRCUIT COURT REPORTER
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND
Phillip Durrett, IN THE FIFTH CIRCUIT
PLAINTIFF, NOTICE OF INTENT TO FILE SUIT
VS

Palmetto Health Alliance, d/b/a

.
Palmetto Richland Memorial, and o 2
Y]
W. Ross, M.D., _Or?fzw >
oj ¢
DEFENDANT. om (;1
Ro=
e =
i
Pursuant to S.C. Code Ann. 15-79- 125, Plaintiff files this Notice of Intent toﬁle g‘]"t

Attached, as Exhibit A, is Plaintiff's short and plain statement of the facts. The short and plain
statement of facts is styled as a complaint. Attached, as Exhibit B, is the affidavit from the
attorney in this case attesting that this case is within 10 days of the statute of limitations. An
Affidavit of an expert is not required under the South Carolina Code of Laws § 15-36-100 (®)

(2). Attached as Exhibit @ are answers to Standard Interrogatories as set forth in S.C.R.C.P. 33

(b). , )
I

“ Melvin D. Bannister
5115 Forest Drive Suite G-1
Post Office Box 6833
Columbia, South Carolina 29260
(803) 782-8688
(803) 782-8677 Facsimile
sctriallawyer@bellsouth.net

Columbia, South Carolina

August Y 7/ , 2009
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EKHBIT 4

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND
IN THE FIFTH CIRCUIT

)
)
)
)
Phillip Durrett, )
)
PLAINTIFF, )
; -
VS m ~ .
) STATEMENTOF CAS® & i
Palmetto Health Alliance, d/b/a ) pAd %‘ o
Palmetto Richland Memorial, and ) o S .:§:>
W. Ross, M.D., ) Rowz ?-,. =
) o 3 Mo
DEFENDANT. Lo o &8
2 = 3
5 ¢ -3
i

The Plaintiff would show the following:

1. The Plaintiff is a resident of Lexington County, South Carolina; the Defendant
Palmetto Health Alliance (hereinafter referred to as Richland) is a corporation
and is doing business in Richland County, South Carolina; on information and
belief, the Defendant, W. Ross, M.D., is a resident of Richland County, South
Carolina.

2. On August 9, 2008, the Plaintiff was involved in an automobile accident.

3. The Plaintiff received physical injuries as a result of the said automobile accident.

4. The Plaintiff was transported to the hospital, which is owned and operated by the

Defendant Richland by Emergency Medical Services personnel.

5. Upon the Plaintiff's arrival at the hospital operated by the Defendant Richland,

the Plaintiff informed the medical personnel and agents of the Defendant
Richland that he was allergic to anesthetic and sedative drugs and that the

personnel were not to provide, administer, and/or treat the Plaintiff with any said

drugs.

000067



6. The Plaintiff further stated to the agents of Defendant Richland and to Defendant
Ross that if any said drugs were to be administered that the Plaintiff would go to
another hospital.

7. The Defendants disregarded the Plaintiff's specific instructions and administered
certain anesthetic and sedative drugs to the Plaintiff.

8. The Defendants and their agents, including other medical personnel, failed to
monitor the Plaintiff after the administration of the said drugs and administered
more of the said drugs to the Plaintiff.

9. As aresult of the administration of the said drugs, the Plaintiff suffered cardiac
and respiratory arrest.

10.As a result of the administration of the said drugs, the Plaintiff went into a coma
and/or catatonic like state for approximately 9 days.

11.The Plaintiff had to receive additional medical freatment and expense as a result
to the actions of the Defendants.

12. That the Defendants were negligent, grossly negligent, willful, wanton, and
careless, at the time and place above-mentioned in the following particulars:

a. In disregarding the specific instructions of the Plaintiff concerning the
Plavintiff"s medical treatment, including, specifically, the administration of
certain drugs;

b. In the administration of certain drugs;

c. In failing to monitor the Plaintiff before administering certain drugs;

d. In failing to comply with the statutory laws of the State of South Carolina;
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e. In failing to use the degree of care and caution that a reasonably prudent
person would have used under the circumstances then and there
prevailing;

All of which were the direct and proximate cause of the injuries and damages

suffered by the Plaintiff herein, said acts being in violation of the Statute laws of the

State of South Carolina.
13. The Plaintiff is informed and believes that he is entitled to judgment against the
Defendants in a reasonable sum as actual damages, and for punitive damages in an
appropriate amount.

WHEREFORE, Plaintiff prays for a judgment against the Defendants ina

reasonable sum as actual damages, together with punitive damages in an appropriate

amount, for the costs of this action, and for such other and further relief as the Court
may deem just and proper. /_\ .
\ Melvin D. Bannister
\\54—1‘5 Forest Dr., Suite G
Post Office 6833
Columbia, South Carolina 29260

(803) 782-8688
Attorney for the Plaintiff

4" day of August, 2009.

JURY TRIAL DEMANDED
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STATE OF SOUTH CAROLINA ) IN THE COMMON PLEAS COURT
)
COUNTY OF RICHLAND ) CASE NO.: 09-CP-40-5568
PHILLIP DURRETT, )
)
Plaintiff, )
)
Vs. )
) NOTICE OF MOTION AND
PALMETTO HEALTH ALLIANCE d/b/a ) MOTION TO DISMISS
PALMETTO RICHLAND MEMORIAL, )
and W. ROSS, M.D., )
)
Defendants. )
)

TO: MELVIN D. BANNISTER, ESQUIRE, ATTORNEY FOR PLAINTIFF:

The Defendants hereby move for an order from the Court dismissing Plaintiff’s Notice of
Intent to File Suit and the claims raised against them. This motion is made pursuant to Rules
12(b)(1) and 12(b)(6) of the South Carolina Rules of Civil Procedure, and §15-79-125 and §15-
36-100, Code of Laws of South Carolina, as amended.

As grounds for the motion, Defendants would show that Plaintiff’s Notice of Intent to
File Suit sets forth a cause of action for medical malpractice against them in their capacity as a
licensed healthcare facility and practicing medical doctor, but that Plaintiff has failed to follow
the requirements as set forth in-S.C. Code Ann. § 15-79-125. Specifically, Plaintiff has failed to
file an expert affidavit, prior to filing his Notice of Intent to File Suit, as required by statute.
Section 15-79-125(A) states in part, “[p]rior to filing or initiating a civil action alleging injury or
death as a result of medical malpractice, the plaintiff shall contemporaneously file a Notice of
Intent to File Suit and an affidavit of an expert witness, subject to the affidavit requirements
established in Section 15-36-100....” Plaintiff did not comply with the provisions of this statute

by filing an expert affidavit. Plaintiff further failed to provide an expert affidavit within the 45

1 TPGL 2869206v2
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day provision of Section 15-36-100(C)(1). Therefore, Defendants’ Motion to Dismiss should be
granted.

Furthermore, even if Plaintiff claims that this case does not fall within the purview of the
Medical Malpractice Reform Act, Plaintiff has still failed to comply with the expert affidavit
requirements of §15-36-100, contained within the South Carolina Frivolous Civil Proceedings
Sanctions Act. Section 15-36-100(B) states, “[e]xcept as provided in Section 15-79-125, in an
action for damages alleging professional negligence against a professional licensed by or
registered with the State of South Carolina and listed in subsection (G) or against any licensed
health care facility...the plaintiff must file as part of the complaint an affidavit of an expert
witness which must specify at least one negligent act or omission claimed to exist and the factual
basis for each claim.” Since the Complaint alleges causes of action against a profession and
entity contemplated under this statute and since Plaintiff did not serve the required expert
affidavit, the Notice of Intent to File Suit should be dismissed.

For these reasons, Defendants move to dismissi Plaintiff’s Notice of Intent to File Suit.

This motion is based upon the pleadings, relevant statutes and authorities, and any affidavits and

IWGTH{zﬁTCji;;jigﬁg%&LANEY'PA

R. Gerald Chambers, Jr.

1901 Main Street, 17th Floor (29201)
Post Office Box 1473

Columbia, SC 29202

Telephone: (803) 227-4201
Facsimile: (803) 799-3957
Attorneys for Defendants

memorandum that may be submitted.

Columbia, South Carolina
September 22, 2009

2 TPGL 2869206v2

000071



000072

- ~— w
i COLLOlD/CRYSTALLOID/lNTAK;_ BLu .2 COMPONENTS
- oo e TIME TYPE | # AMOUNT | InmiaLs
] I o STE | inFosen | NT PREHOSPITAL INTAKE
. PBEHOSPITAL INTAKE )
PO | NS [Opay [ oc Be,
M7 | Weum NS Y. TioD 1
HOURLY OUTPUT
TIME | urmiNe (NG Esis cT cT OTHER
TOTAL TRAUMA ROOM
i — ———— INTAKE OUTPUT
REVISED TRAUMA SCORE ey — -
GLASCOW SYSTOLIC RESPIRATORY CODE
COMA SCORE BP RATE VALUE COLLOID NG
oy an em
6-8 50-75 6-9 2 EMESIS
4:;5 1-049 ,(;5 ; TOTAL b TOTAL P
TIME MED / DOSE / ROUTE / SITE BY TIME MED / DOSE / ROUTE / SITE BY
| 95Z] NowLpon] MG\ @AC g
1453 [NERSED [sue( (VP B CR
- APD | QUeCINY ICHULE /20006 ] IV PIEZE cr
e | Nopcueon [AMG (e [BR ce.
|20 |Sucamttreywe [1pg] Ive[@le [ca,
1565 | VERED [5G iNe | @D CB
4 | Noreoen 10ma) vp @D Ao ||
lets” | Ahvan 2mg” WP gk V%
liezo | Norcuon la’mc WP DA fpud
Hs [ Ahven aﬂS@ 1 Jhr. %
X-RAYS
TIME TIME TIME TIME TIME
[ c-sPINE [ asooMEN O ueper eXTREMITY O skuLL O crscan
———  Owmeae Oegus —— O~ O raciaLsones ——— I HEaD
~— O compLeTiON - O — O weck
— [Orsrine O e [J cHesT
7 CHEST (3 LOWER EXTREMITY 07 AsD
— Osurme —— Duseme — 0O~ O anaiogram —  DOerews
OuemicHt [ otHeR O Oovstoeram  __ [Domen_




AnAlTavu. L nauIaLsuuGal HILUIMALON - NUKCUKUN

S

LPLUL Site;

Hiness
informatian

Pharmaceuticsl
Information

Herbal & dietary
supplements

Travel health
information

Az out RxMed

G Medioal
Addvisory Board

The comprehensive respurce for
physicians, drug and fliness information

NORCURON®
Organon
Vecuronium Bromide

Nondepolarizing Neuromuscular Blecking Agent

Action And Clinical Pharmacology: Vecuronium is a nondepolarizing
neuromuscular blocking agent possessing all of the characteristic
curariform pharmacological actions of this class of drugs. It acts by
competing for cholinergic receptors at the motor end-plate. The
antagonism to acetylcholine is inhibited and neuromuscular block is
reversed by acetylcholinesterase inhibitors such as neostigmine,
edrophonium, and pyridostigmine. Vecuronium is about a third
more potent than pancuronium; the duration of neuromuscular
blockade produced by vecuronium is shorter than that of
pancuronium at initially equipotent doses. The time to onset of
paralysis decreases and the duration of maximum effect increases
with increasing vecuronium doses. The use of a peripheral nerve
stimulator is of benefit in assessing the degree of muscular
relaxation.

The ED90 (dose required to produce 90% suppression of the muscle
twitch response while under balanced anesthesia) has averaged
0.057 mg/kg (0.049 to 0.062 mg/kg in various studies). An initial
vecuronium dose of 0.08 t0 0.10 mg/kg generally produces first
depression of twitch in approximately 1 minute, good or excellent
intubation conditions within 2.5 to 3.0 minutes, and maximum
neuromuscular blockade within 3 to 5 minutes of injection in most
patients. Under balanced anesthesia, the time to 25% recovery of the
control twitch response (clinical duration) is approximately 25 to 40
minutes after injection and recovery is usually 95% complete
approximately 45 to 65 minutes after injection of an intubating dose.

The neuromuscular blocking action of vecuronium is slightly
enhanced in the presence of potent inhalation anesthetics. If
vecuronium is first administered more than 5 minutes after the start
of the inhalation of enflurane, isoflurane, or halothane, or when
steady state has been achieved, the intubating dose of vecuronium
may be decreased by approximately 15% (see Dosage).
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Prior administration of succinylcholine may enhance the
neuromuscular blocking effect of vecuronium and its duration of
action. With succinylcholine as the intubating agent, initial doses of
0.04 to 0.06 mg/kg of vecuronium will produce complete
neuromuscular block with clinical duration of action of 25 to 30
minutes. If succinylcholine is used prior to vecuronium, the
administration of vecuronium should be delayed until the patient
starts recovering from succinylcholine-induced neuromuscular
blockade. The effect of prior use of other nondepolarizing
neuromuscular blocking agents on the activity of vecuronium has
not been studied (see Precautions, Drug Interactions).

Repeated administration of maintenance doses of vecuronium has
little or no cumulative effect on the duration of neuromuscular
blockade. Therefore, repeat doses can be administered at relatively
regular intervals with predictable results. After an initial dose of
0.08 to 0.10 mg/kg under balanced anesthesia, the first maintenance
dose 0f 0.010 to 0.015 mg/kg is generally required within 25 to 40
minutes; subsequent maintenance doses, if required, may be
administered at approximately 12 to 15 minute intervals. Halothane
anesthesia increases the clinical duration of the maintenance dose
only slightly. Under enflurane, a maintenance dose of 0.010 mg/kg
is approximately equal to a 0.015 mg/kg dose under balanced
anesthesia.

The recovery index (time from 25% to 75% recovery) is
approximately 15 to 25 minutes under balanced or halothane
anesthesia. When recovery from vecuronium neuromuscular
blocking effect begins, it proceeds more rapidly than recovery from
pancuronium. Once spontaneous recovery has started, the
neuromuscular block produced by vecuronium is readily reversed
with various anticholinesterase agents, e.g., pyridostigmine,
neostigmine, or edrophonium in conjunction with an anticholinergic
agent such as atropine or glycopyrrolate. There have been no reports
of recurarization following satisfactory reversal of vecuronium
induced neuromuscular blockade; rapid recovery is a finding
consistent with its short elimination half-life.

Pharmacokinetics: At clinical doses of 0.04 to 0.10 mg/kg, 60 to
80% of vecuronium is usually bound to plasma protein. The
distribution half-life following a single i.v. dose (range 0.025 to
0.280 mg/kg) is approximately 4 minutes. Elimination half-life over
this same dosage range is approximately 65 to 75 minutes in healthy
surgical patients and in renal failure patients undergoing transplant
surgery. In late pregnancy, elimination half-life may be shortened to
approximately 35 to 40 minutes. The volume of distribution at
steady state is approximately 300 to 400 mL/kg; systemic rate of
clearance is approximately 3 to 4.5 mL/minute/kg. In man, urinary
recovery of vecuronium varies from 3 to 35% within 24 hours. Data
derived from patients requiring insertion of a T-tube in the common
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bile duct suggest that 25 to 50% of a total i.v. dose of vecuronium
may be excreted in bile within 42 hours. Only unchanged
vecuronium has been detected in human plasma following clinical
use. One metabolite, 3-deacetyl vecuronium, has been recovered in
the urine of some patients in quantities that account for up to 10% of
the injected dose; 3-deacetyl vecuronium has also been recovered by
T-tube in some patients accounting for up to 25% of the injected
dose. This metabolite has been judged by animal screening (dogs
and cats) to have 50% or more the potency of vecuronium,
equipotent doses are of approximately the same duration as
vecuronium in dogs and cats.

Limited data derived from the patients with cirrhosis or cholestasis
and in the elderly, suggest that some measurements of recovery may
be doubled in such patients. In patients with renal failure,
measurements of recovery do not differ significantly from similar
measurements in healthy patients. Studies involving routine
hemodynamic monitoring in good risk surgical patients reveal that
the administration of vecuronium in doses up to 3 times that needed
to produce clinical relaxation (0.15 mg/kg) did not produce

clinically significant changes in systolic, diastolic or mean arterial

blood pressure. The heart rate remained unchanged in some studies

and was lowered by a mean of up to 8% in other studies. A large |
dose of 0.28 mg/kg administered during a period of no stimulation, |
while patients were being prepared for coronary artery bypass \
grafting, was not associated with alterations in rate-pressure-product |
or pulmonary-capillary-wedge pressure. Systemic vascular |
resistance was lowered slightly and cardiac ouput was increased. |
insignificantly. (The drug has not been studied in patients with
hemodynamic dysfunction secondary to cardiac valvular disease).

Limited clinical experience in 3 patients with pheochromocytoma |
has shown that administration of this drug during surgery is not |
associated with changes in blood pressure or heart rate. Unlike other

nondepolarizing skeletal muscle relaxants, vecuronium has no

clinically significant effects on hemodynamic parameters and will

not counteract those hemodynamic changes or known side effects

produced by or associated with anesthetic agents.

In one clinical study, the duration of action of vecuronium was
increased 5-fold during hypothermic cardiopulmonary bypass.

Preliminary data on histamine assay in 16 patients and available
clinical experience in more than 600 patients indicate that
hypersensitivity reactions such as bronchospasm, flushing, redness,
hypotension, tachycardia, and other reactions commonly associated
with histamine release are unlikely to occur.

Indications And Clinical Uses: As an adjunct to general anesthesia, to

facilitate endotracheal intubation and to provide skeletal muscle
relaxation during surgery or mechanical ventilation.
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Contra-Indications: Hypersensitivity to the drug. Pregnant and
lactating women, since reproductive studies in animals have not yet
been performed (see Warnings). tag_WamningWarnings

Manuofacturers' Warnings In Clinical States: General: Vecuronium
should be administered in carefully adjusted dosage by or under the
supervision of experienced clinicians who are familiar with its
actions and the possible complications that might occur following
its use. The drug should not be administered unless facilities for
intubation, artificial respiration, oxygen therapy, and reversal agents
are immediately available. The clinician must be prepared to assist
or control respiration. A peripheral nerve stimulator should be
employed to monitor drug response, need for additional relaxant,
and adequacy of spontaneous recovery or anticholinesterase
antagonism:.

Intensive Care Unit: To reduce the possibility of prolonged
neuromuscular blockade and other complications that might occur
following long-term use in the ICU, vecuronjum or any other
neuromuscular blocking agent should be administered in carefully
adjusted doses by or under the supervision of experienced clinicians
who are familiar with its actions and with appropriate peripheral
nerve stimulator muscle monitoring techniques.

Neuromuscular Disease: In patients who are known to have
myasthenia gravis or the myasthenic (Eaton-Lambert) syndrome,
small doses of vecuronium may have profound effects. In such
patients, a peripheral nerve stimulator and use of a small test dose
may be of particular value in assessing and monitoring dosage
requirements.

Precautions: General: Limited data on histamine assay and available
clinical experience indicate that hypersensitivity reactions such as
bronchospasm, flushing, redness, hypotension, tachycardia and
other reactions commonly associated with histamine release are
unlikely to occur. '

Cardiovascular: As vecuronium has no significant effects on heart
rate in the recommended dosage range, it will not counteract the
bradycardia produced by many anesthetic agents or vagal
stimulation.

Renal Failure: Vecuronium is well-tolerated without clinically
significant prolongation of neuromuscular blocking effect in
patients with renal failure who have been optimally prepared for
surgery by dialysis. Under emergency conditions in anephric
patients some prolongation of neuromuscular blockade may occur;
therefore, if anephric patients cannot be prepared for non-elective
surgery, a lower initial dose of vecuronium should be considered.
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Hepatic Disease: Limited experience in patients with cirrhosis or
cholestasis has revealed prolonged recovery time in keeping with
the role the liver plays in vecuronium metabolism and excretion (see
Pharmacology, Pharmacokinetics). Data currently available do not
permit dosage recommendations in patients with impaired liver
function.

Increased Volume of Distribution: The onset of action of
neuromuscular blocking agents may be delayed in patients who
have increased volumes of distribution as a result of old age,
edematous states, or cardiovascular disease. More time should be
permitted for the drug to achieve its maximal effect in these
patients. Dosage should not be increased.

Long-term Use in ICU: Limited information if available concerning
the efficacy and safety of long-term (days to weeks) i.v. vecuronium
infusion to facilitate mechanical ventilation in the intensive care
unit. In rare cases, long-term use of neuromuscular blocking drugs
to facilitate mechanical ventilation in ICU settings may be
associated with prolonged paralysis and/or skeletal muscle
weakness, that may be first noted during attempts to wean patients
from ventilator. Typically, such patients have received other drugs
such as broad spectrum antibiotics, narcotics and/or steroids and
may have electrolyte imbalances and diseases which lead to
electrolyte imbalances, hypoxic episodes of varying duration, acid-
base imbalance and extreme debilitation any of which may enhance
the actions of a neuromuscular blocking agent. Additionally,
patients immobilized for extended periods frequently develop
symptoms consistent with disuse muscle atrophy. The recovery
picture may vary from regaining movement and strength in all
muscles to initial recovery of movement of the facial and small
muscles of the extremities then to the remaining muscles. In rare
cases recovery may be over an extended period of time and may
even, on occasion, involve rehabilitation. Therefore, when there is a
need for long-term mechanical ventilation the benefits-to-risk ratio
of neuromuscular blockade must be considered.

Continuous infusion or intermittent bolus dosing to support
mechanical ventilation, has not been studied sufficiently to support
dosage recommendations. ‘

Whenever the use of vecuronium or any neuromuscular blocking
agent is contemplated in the ICU, it is recommended that
neuromuscular transmission be monitored continuously during
administration and recovery with the help of a nerve stimulator.
Additional doses of vecuronium or any other neuromuscular
blocking agent should not be given before there is a definite
response to T'1 or to the first twitch. If no response is elicited,
infusion administration should be discontinued until a response
returns.
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Severe Obesity or Neuromuscular Disease: Patients with severe
obesity or neuromuscular disease may pose airway and/or
ventilatory problems requiring special care before, during and after
the use of neuromuscular blocking agents such as vecuronium.

Malignant Hyperthermia: Many drugs used in anesthetic practice are
suspected of being capable of triggering a potentially fatal
hypermetabolism of skeletal muscle known as malignant
hyperthermia. There are insufficient data derived from screening in
susceptible animals (swine) to establish whether or not vecuronium
1s capable of triggering malignant hyperthermia.

CNS: Vecuronium has no known effect on consciousness, pain
threshold or cerebration. Administration must be accompanied by
adequate anesthesia or sedation.

Hypothermia: Hypothermia (25 to 28°C) has been associated with a
decreased requirement for nondepolarizing neuromuscular blocking
agents. ‘

Burns: Resistance to nondepolarizing neuromuscular blocking
agents may develop in patients with burns, depending upon the time
elapsed since the injury and the size of the burn.

Pregnancy and Lactation: Animal studies have not been conducted
with vecuronium. It is not known whether vecuronium can cause
fetal harm when administered to a pregnant woman, or if it can
affect reproductive capacity. It is not known whether vecuronium is
secreted in breast milk and therefore is not recommended in
lactating women.

Obstetrics: It is not known whether muscle relaxants administered
during vaginal delivery have immediate or delayed adverse effects
on the fetus, or increase the likelihood that resuscitation of the
newborn will be necessary. The possibility that a forceps delivery
will be necessary may increase.

The possibility of respiratory depression in the newborn infant
should always be considered following cesarean section during
which a neuromuscular blocking agent has been administered.

Children: Infants under 1 year of age but older than 7 weeks also
tested under halothane anesthesia, are moderately more sensitive to
vecuronium on a mg/kg basis than adults and take about 1 1/2 times
as long to recover. Information presently available does not permit
recommendations for usage of vecuronium in neonates.

Carcinogenesis, Mutagenesis, Impairment of Fertility: Long-term

studies in animals have not been performed to evaluate carcinogenic
or mutagenic potential or impairment of fertility.
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Drug Interactions: Succinylcholine: Prior administration of
succinylcholine may enhance the neuromuscular blocking effect of
vecuronium and its duration of action. If succinylcholine is used
before vecuronium, the administration of vecuronium should be
delayed until the succinylcholine effect shows signs of wearing off.
With succinylcholine as the intubating agent, initial doses of 0.04 to
0.06 mg/kg of vecuronium may be administered to produce
complete neuromuscular block with clinical duration of action of 25
to 30 minutes (see Pharmacology).

The use of vecuronium before succinylcholine, in order to attenuate
some of the side effects of succinylcholine, has not been sufficiently
studied. Other nondepolarizing neuromuscular blocking agents
(pancuronium, d-tubocurarine, metocurine and gallamine) act in the
same fashion as does vecuronium; therefore, these drugs and
vecuronium may manifest an additive effect when used together.
There are insufficient data to support concomitant use of
vecuronium and other competitive muscle relaxants in the same
patient.

Inhalation Anesthetics: Use of volatile inhalational anesthetics such
as enflurane, isoflurane, and halothane with vecuronium will
enhance neuromuscular blockade. Potentiation is most prominent
with the use of enflurane and isoflurane.

With the above agents the initial doses of vecuronium may be the
same as with balanced anesthesia unless the inhalational anesthetic
has been administered for a sufficient time at a sufficient dose to
have reached clinical equilibrium (see Pharmacology).

Antibiotics: Parenteral/intraperitoneal administration of high doses
of certain antibiotics may intensify or produce a neuromuscular
block on their own. The following antibiotics have been associated
with various degrees of paralysis: aminoglycosides (such as
neomyecin, streptomycin, kanamycin, gentamicin, and
dihydrostreptomycin); tetracyclines; bacitracin; polymyxin B;
colistin; and sodium colistimethate. If these or other newly
introduced antibiotics are used in conjunction with vecuronium
during surgery, unexpected prolongation of neuromuscular block
should be considered a possibility.

Other: Experience concerning injection of quinidine during recovery
from use of other muscle relaxants suggests that recurrent paralysis
may occur. This possibility must also be considered for vecuronium.
Vecuronium induced neuromuscular blockade has been
counteracted by alkalosis and enhanced by acidosis in experimental
animals (cat). Electrolyte imbalance and diseases which lead to
electrolyte imbalance, such as adrenal cortical insufficiency, have
been shown to alter neuromuscular blockade. Depending on the
nature of the imbalance, either enhancement or inhibition may be
expected. Magnesium salts, administered for the management of
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toxemia of pregnancy, may enhance neuromuscular blockade.

Adverse Reactions: The most frequent adverse reaction to
nondepolarizing blocking agents as a class consists of an extension
of the drug's pharmacological action beyond the time period needed
for surgery and anesthesia. This may vary from skeletal muscle
weakness to profound and prolonged skeletal muscle paraly31s
resulting in respiratory insufficiency or apnea.

Inadequate reversal of the neuromuscular blockade, although not yet
reported, is possible with vecuronium as with all curariform drugs.
These adverse reactions are managed by manual or mechanical
ventilation until recovery is judged adequate. Little or no increase in
intensity of blockade or duration of action of vecuronium is noted
from the use of thiobarbiturates, narcotic analgesics, nitrous oxide,
or droperidol. See Overdose for discussion of other drugs used in
anesthetic practice which also cause respiratory depression.

Symptoms And Treatment Of Overdose: Symptoms and Treatment:
There has been no experience with vecuronium overdosage. The
possibility of iatrogenic overdosage can be minimized by carefully
monitoring muscle twitch response to peripheral nerve stimulation.

Excessive doses of vecuronium can be expected to produce
enhanced pharmacological effects. Residual neuromuscular
blockade beyond the time period needed for surgery and anesthesia
may occur with vecuronium as with other neuromuscular blockers.
This may be manifested by skeletal muscle weakness, decreased
respiratory reserve, low tidal volume, or apnea. A peripheral nerve
stimulator may be used to assess the degree of residual
neuromuscular blockade and help to differentiate residual
neuromuscular blockade from other causes of decreased respiratory
reserve.

Respiratory depression may be due either wholly or in part to other
drugs used during the conduct of general anesthesia such as
narcotics, thiobarbiturates and other CNS depressants. Under such
circumstances the primary treatment is maintenance of a patent
airway and manual or mechanical ventilation until complete
recovery of normal respiration is assured.

Pyridostigmine, neostigmine, or edrophonium, in conjunction with
atropine or glycopyrrolate will usually antagonize the skeletal
muscle relaxant action of vecuronium. Satisfactory reversal can be
judged by adequacy of skeletal muscle tone and by adequacy of
respiration. A peripheral nerve stimulator may also be used to
monitor restoration of twitch height.

Failure of prompt reversal (within 30 minutes) may occur in the

presence of extreme debilitation, carcinomatosis, and with
concomitant use of certain broad spectrum antibiotics, or anesthetic
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agents and other drugs which enhance neuromuscular blockade or
cause respiratory depression on their own. Under such
circumstances the management is the same as that of prolonged
neuromuscular blockade. Ventilation must be supported by artificial
means until the patient has resumed control of his respiration. Prior
to the use of reversal agents, reference should be made to the
specific package insert of the reversal agent.

Dosage And Administration: Vecuronium is for i.v. use only. This drug
should be administered by or under the supervision of experienced
clinicians familiar with the use of neuromuscular blocking agents.
Dosage must be individualized in each case.

The dosage information which follows is derived from studies based
upon units of drug per unit of body weight and is intended to serve
as a guide only, especially regarding enhancement of neuromuscular
blockade of vecuronium by volatile anesthetics and by prior use of
succinylcholine (see Precautions, Drug Interactions).

To obtain the maximum clinical benefits of vecuronium and to
minimize the possibility of overdosage, the monitoring of muscle
twitch response to peripheral nerve stimulation is advised.

The recommended initial dose of vecuronium is 0.08 to 0.10 mg/kg
(1.4 to 1.75 times the ED90) given as an i.v. bolus injection. This
dose can be expected to produce good or excellent non-emergency
intubation conditions in 2.5 to 3.0 minutes after injection. Under
balanced anesthesia, clinically required neuromuscular blockade
lasts approximately 25 to 30 minutes, with recovery to 25% of
control achieved approximately 25 to 40 minutes after injection and
recovery to 95% of control achieved approximately 45 to 65
minutes after injection. In the presence of potent inhalation
anesthetics, the neuromuscular blocking effect of vecuronium is
enhanced. If vecuronium is first administered more than 5 minutes
after the start of administration of an inhalation agent, or when
steady state has been achieved, the initial vecuronium dose may be
reduced by approximately 15%, to 0.060 to 0.085 mg/kg.

Prior administration of succinylcholine may enhance the
neuromuscular blocking effect and duration of action of
vecuronium. If intubation is performed using succinylcholine, a
reduction of the initial dose of vecuronium to 0.04 to 0.06 mg/kg
with inhalation anesthesia and 0.05 to 0.06 mg/kg with balanced
anesthesia may be required. The administration of vecuronium
should be delayed until the succinylcholine effect shows signs of
wearing off.

During prolonged surgical procedures, maintenance doses of 0.010
to 0.015 mg/kg of vecuronium are recommended. After the initial

vecuronium injection, the first maintenance dose will generally be
required within 25 to 40 minutes. However, clinical criteria should
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be used to determine the need for maintenance doses. Since
vecuronium lacks clinically important cumulative effects,
subsequent maintenance doses, if required, may be administered at
relatively regular intervals for each patient, ranging approximately
from 12 to 15 minutes under balanced anesthesia, slightly longer
under inhalation agents. (If less frequent administration is desired,
higher maintenance doses may be administered.)

Should there be reason for the selection of larger doses in individual
patients, initial doses ranging from 0.15 mg/kg up to 0.28 mg/kg
have been administered during surgery under halothane anesthesia
without ill effects to the cardiovascular system being noted as long
as ventilation is properly maintained {see Pharmacology).

The recovery index (time from 25% to 75% recovery) is
approximately 15 to 25 minutes under balanced or halothane
anesthesia. When recovery from vecuronium neuromuscular
blocking effect begins, it proceeds more rapidly than recovery from
pancuronium. Once spontaneous recovery has started, the
neuromuscular block produced by vecuronium is readily reversed
with various anticholinesterase agents, e.g., pyridostigmine,
neostigmine, or edrophonium in conjunction with an anticholinergic
agent such as atropine or glycopyrrolate.

Use by Infusion: Following the administration of a recommended
initial bolus dose of vecuronium, a diluted solution of vecuronium
can be administered by continuous infusion to adults for
maintenance of neuromuscular blockade during extended surgical
procedures. Long-term i.v. infusion to support mechanical
ventilation in the intensive care unit has not been studied
sufficiently to support dosage recommendations (see Precautions).

Infusion of vecuronium should be individualized for each patient.
The rate of administration should be adjusted according to the
patient's response as determined by peripheral nerve stimulation.

Infusion.of vecuronium should be initiated only after early evidence
of spontaneous recovery from the bolus dose (typically 10 to 20%
recovery of the initial twitch response). During balanced anesthesia,
an initial infusion rate of 1 pg/kg/min is recommended with
subsequent rate adjustments to maintain a 90% suppression of the
twitch response.

Individual infusion rates may range from 0.6 to 1.8 pg/kg/min.

Inhalation anesthetics, particularly enflurane and isoflurane may
enhance the neuromuscular blocking action of nondepolarizing
muscle relaxants. In the presence of steady-state concentrations of
enflurane or isoflurane, it may be necessary to use infusion rates
which are 25 to 60% lower than those recommended during
balanced anesthesia. Reduced infusion rates may not be required
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during halothane anesthesia.

Spontaneous recovery and reversal of neuromuscular blockade
following discontinuation of vecuronium infusion may be expected
to proceed at rates comparable to those following single bolus doses
(see Pharmacology).

Infusion solutions of vecuronium can be prepared by mixing
vecuronium with an appropriate infusion solution such as 5%
dextrose injection, USP; 0.9% sodium chloride injection, USP; 5%
dextrose and 0.9% sodium chloride injection, USP; or lactated
Ringer's injection, USP. Use within 24 hours of mixing with the
above solutions. Unused portions of infusion solutions should be
discarded.

Children: Older children (10 to 17 years of age) have approximately
the same dosage requirements (mg/kg) as adults and may be
managed the same way. Younger children (1 to 10 years of age)
may require a slightly higher initial dose and may also require
supplementation slightly more often than adults. Infants under 1
year of age but older than 7 weeks are moderately more sensitive to
vecuronium on a mg/kg basis than adults and take about 1 1/2 times
as long to recover. See also subsection of Precautions titled
Children. Information presently available does not permit
recommendation on usage in neonates (see Precautions).

Reconstitution: Reconstitute each vial with 10 mL of bacteriostatic
water for injection or 10 mL of compatible diluent to obtain a
solution containing 1 mg/mL vecuronium bromide. Compatible
diluents include: 0.9% sodium chloride injection, USP, 5% dextrose
injection, USP, 5% dextrose and 0.9% sodium chloride injection,
USP, sterile water for injection, USP and lactated Ringer's injection,
USP. Parenteral drug products should be inspected visually for
particulate matter and discoloration prior to administration,
whenever solution and container permit.

When reconstituted with bacteriostatic water for injection, use
within 5 days. When reconstituted with recommended diluents, use
within 24 hours. Single dose vial. Discard unused portion.

Availability And Storage: Sterile freeze-dried buffered cake of very
fine microscopic crystalline particles for i.v. injection only.
Nonmedicinal ingredients: citric acid, mannitol, phosphoric acid,
sodium hydroxide and sodium phosphate dibasic. Vials of 10 mL.
Boxes of 10. Protect from light. Store at 15 to 30°C.

000083



SrasamoUuLL | Y NI ST 1Y L1IULIULL Page [of7 ‘

| Google Search ]

©: Web "} www.globalrph com

o —— [ e e e o

e ey e - . s e p e e e e e P . - . .
'{ HOME ”jACK IEDRUG TABLES lg DISCLAIMER ]LIV DILUTIONS IL*HEALTH TOPICS* , PROFESSIONAL RESOURCE

A1 CNow*

5 LN :
: e i o n

NG OR USING THIS SITE. BY ACCESSING OR USING THIS SITE, YOU AGREE TO BE BOUND
BY THE TERMS AND CONDITIONS SET FORTH IN THE DISCLAIMER. References Disciaimer -

- Ads by Google IV Infusion IV Stability IV Training IV Therapy Dosage System

Midazolam
Versed ®

Usual Diluents
D5W, NS
Standard Dilutions [Amount of drug] [Infusion volume] [Infusion rate]

ICU only
[25 mg] [50 mi] [Titrate]
[50 mg] [100 mij [Titrate)

Concentration: 0.5 mg/ml

Stability / Miscellaneous
EXP: 1 DAY (RT).
Usual dose requested: 1 to 5 mg/hr

Status epilepticus: 0.1 to 0.35 mg/kg load, followed by continuous infusion: 0.05
to 1.08 mg/kg/hr (possibly up to 2? Based on EEG).

Mechanical ventilator patient: usually 0.05 to 0.2 mg/kg/hr for sedation.

DOSAGE AND ADMINISTRATION

Midazolam hydrochloride injection is a potent sedative agent that requires slow
administration and individualization of dosage. Clinical experience has shown
midazolam hydrochloride to be 3 to 4 times as patent per mg as diazepam.
BECAUSE SERIOUS AND LIFE-THREATENING CARDIORESPIRATORY
ADVERSE EVENTS HAVE BEEN REPORTED, PROVISION FOR
MONITORING, DETECTION AND CORRECTION OF THESE REACTIONS
MUST BE MADE FOR EVERY PATIENT TO WHOM MIDAZOLAM
HYDROCHLORIDE INJECTION IS ADMINISTERED, REGARDLESS OF AGE
OR HEALTH STATUS. Excessive single doses or rapid intravenous
administration may result in respiratory depression, airway obstruction and/or
arrest. The potential for these latter effects is increased in debilitated patients,
those receiving concomitant medications capable of depressing the CNS, and
patients without an endotracheal tube but undergoing a procedure involving the
Upper airway such as endoscopy or dental (see package insert for Boxed
WARNING and WARNINGS).

Reactions such as agitation, involuntary movements, hyperactivity and
combativeness have been reported in adult and pediatric patients. Should such
reactions occur, caution should be exercised before continuing administration of
midazolam hydrochloride.

"Midazolam hydrochloride injection should only be administered IM or IV.
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Care should be taken to avoid intra-arterial injection or extravasation.

Midazolam Hydrochloride Injection may be mixed in the same syringe with the
following frequently used premedications: morphine sulfate, meperidine, atropine
sulfate or scopolamine. Midazolam, at a concentration of 0.5 mg/mL, is
compatible with 5% dextrose in water and 0.9% sodium chloride for up to 24
hours and with lactated Ringer's solution for up to 4 hours. Both the 1 mg/mL
and 5 mg/mL formulations of midazolam may be diluted with 0.9% sodium
chloride or 5% dextrose in water.

Monitoring: Patient response to sedative agents, and resultant respiratory
status, is variable. Regardless of the intended level of sedation or route of
administration, sedation is a continuum; a patient may move easily from light to
deep sedation, with potential loss of protective reflexes. This is especially true in
pediatric patients. Sedative doses should be individually titrated, taking into
account patient age, clinical status and concomitant use of other CNS
depressants. Continuous monitoring of respiratory and cardiac function is
required (i.e., pulse oximetry).

Adults and Pediatrics: Sedation guidelines recommend a careful presedation
history to determine how a patient's underlying medical conditions or
concomitant medications might affect their response to sedation/analgesia as
well as a physical examination including a focused examination of the airway for
abnormalities. Further recommendations include appropriate presedation fasting.

Titration to effect with multiple small doses is essential for safe administration. it
should be noted that adequate time to achieve peak central nervous system
effect (3 to 5 minutes) for midazolam should be allowed between doses to
minimize the potential for oversedation. Sufficient time must elapse between
doses of concomitant sedative medications to allow the effect of each dose to be
assessed before subsequent drug administration. This is an important
consideration for all patients who receive intravenous midazolam,

Immediate availability of resuscitative drugs and age- and size-appropriate
equipment and personnel trained in their use and skilled in airway management
should be assured.

Pediatrics: For deeply sedated pediatric patients a dedicated individual, other
than the practitioner performing the procedure, should monitor the patient
throughout the procedure. :

Intravenous access is not thought to be necessary for all pediatric patients
sedated for a diagnostic or therapeutic procedure because in some cases the
difficulty of gaining IV access would defeat the purpose of sedating the child;
rather, emphasis should be placed upon having the intravenous equipment
available and a practitioner skilled in establishing vascular access in pediatric
patients immediately available.

USUAL ADULT DOSE |

INTRAMUSCULARLY
For preoperative sedation/anxiolysis/ amnesia (induction of sleepiness or
drowsiness and relief of apprehension and to impair memory of

perioperative events).

For intramuscular use, midazolam hydrochloride should be injected deep in
a large muscle mass.

The recommended premedication dose of midazolam-for good risk (ASA
Physical Status | & I]) adult patients below the age of 60 years is 0.07 to
0.08 mg/kg !M (approximately 5 mg IM) administered up to 1 hour before
surgery.

The dose must be individualized and reduced when IM midazolam is
administered to patients with chronic obstructive pulmonary disease, other
higher risk surgical patients, patients 60 or more years of age, and patients
who have received concomitant narcotics or other CNS depressants (see
ADVERSE REACTIONS). In a study of patients 60 years or older, who did
not receive concomitant administration of narcotics, 2 to 3 mg (0.02 to
0.05 mg/kg) of midazolam produced adequate sedation during the
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preoperative period. The dose of 1 mg IM midazolam may suffice for some
older patients if the anticipated intensity and duration of sedation is less
critical. As with any potential respiratory depressant, these patients require
observation for signs of cardiorespiratory depression after receiving IM
midazolam.

Onset is within 15 minLites, peaking at 30 to 60 minutes. It can be
administered concomitantly with atropine sulfate or scopolamine
hydrochloride and reduced doses of narcotics.

INTRAVENOUSLY

Sedation/anxiolysis/ amnesia for procedures (See INDICATIONS AND
USAGE): Narcotic premedication results in less variability in patient
response and a reduction in dosage of midazolam. For peroral procedures,
the use of an appropriate topical anesthetic is recommended. For
bronchoscopic procedures, the use of narcotic premedication is
recommended.

When used for sedation/anxiolysisfamnesia for a procedure, dosage must
be individualized and titrated. Midazolam hydrochloride should always be
titrated slowly; administer over at least 2 minutes and allow an additional

2 or more minutes to fully evaluate the sedative effect. individual response
will vary with age, physical status and concomitant medications, but may
also vary independent of these factors. (See package insert for WARNINGS
concerning cardiac/respiratory arrest/airway obstruction/ hypoventilation.)

Midazolam hydrochloride 1 mg/mL formulation is recommended for
sedation/anxiolysisfamnesia for procedures to facilitate slower injection.
Both the 1 mg/mL and the 5 mg/mL formulations may be diluted with 0.9%

sodium chloride or 5% dextrose in water.

1. Healthy Adults Below the Age of 80: Titrate slowly to the desired effect,
(e.g., the initiation of slurred speech). Some patients may respond to as little
as 1 mg. No more than 2.5 mg should be given over a period of at least 2
minutes. Wait an additional 2 or more minutes to fully evaluate the sedative
effect. If further titration is necessary, continue to titrate, using small
increments, to the appropriate level of sedation. Wait an. additional 2 or
more minutes after each increment to fully evaluate the sedative effect. A
total dose greater than 5 mg is not usually necessary to reach the desired
endpoint.

If narcotic premedication or other CNS depressants are used, patients will
require approximately 30% less midazolam than unpremedicated patients.

2. Patients Age 60 or Older, and Debilitated or Chronically 11l Patients:
Because the danger of hypoventilation, airway obstruction, or apnea is
greater in elderly patients and those with chronic disease states or
decreased pulmonary reserve, and because the peak effect may take longer
in these patients, increments shouid be smaller and the rate of injection
slower.

Titrate slowly to the desired effect, (e.g., the initiation of slurred speech).
Some patients may respond to as litle as 1 mg. No more than 1.5 mg
should be given over a period of no less than 2 minutes. Wait an additional
2 or more minutes to fully evaluate the sedative effect. If additional titration
Is necessary, it should be given at a rate of no more than 1 mg over a period
of 2 minutes, waiting an additional 2 or more minutes each time to fully
evaluate the sedative effect. Total doses greater than 3.5 mg are not usually
necessary.

If concomitant CNS depressant premedications are used in these patients,
they will require at least 50% less midazolam than healthy young
unpremedicated patients.

3. Maintenance Dose: Additional doses to maintain the desired level of
sedation may be given in increments of 25% of the dose used to first reach
the sedative endpoint, but again only by slow titration, especially in the
elderly and chronically ill or debilitated patient. These additional doses
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should be given only after a thorough clinical evaluation clearly indicates the
need for additional sedation.

Induction of Anesthesia:

For induction of general anesthesia, before administration of other
anesthetic agents.

Individual response to the drug is variable, particularly when a narcotic
premedication is not used. The dosage should be titrated to the desired
effect according to the patient's age and clinical status.

When midazolam is used before other intravenous agents for induction of
anesthesia, the initial dose of each agent may be significantly reduced, at
times to as low as 25% of the usual initial dose of the individual agents.

Unpremedicated Patients: In the absence of premedication, an average
adult under the age of 55 years will usually require an initial dose of 0.3 to
0.35 mgl/kg for induction, administered over 20 to 30 seconds and allowing
2 minutes for effect. If needed to complete induction, increments of
approximately 25% of the patient's initial dose may be used; induction may
instead be completed with inhalational anesthetics. In resistant cases, up to
0.6 mg/kg total dose may be used for induction, but such larger doses may
prolong recovery.

Unpremedicated patients over the age of 55 years usually require less
midazolam for induction; an initial dose of 0.3 mg/kg is recommended.
Unpremedicated patients with severe systemic disease or other debilitation
usually require less midazolam for induction. An initial dose of 0.2 to

0.25 mg/kg will usually suffice; in some cases, as little as 0.15 mg/kg may
suffice.

Premedicated Patients: When the patient has received sedative or narcotic
premedication, particularly narcotic premedication, the range of
recommended doses is 0.15 to 0.35 mg/kg.

In average adults below the age of 55 years, a dose of 0.25 mg/kg,
administered over 20 to 30 seconds and allowing 2 minutes for effect, will
usually suffice.

The initial dose of 0.2 mg/kg is recommended for good risk (ASA L&)
surgical patients over the age of 55 years.

In some patients with severe systemic disease or debilitation, as little as
0.156 mg/kg may suffice.

Narcotic premedication frequently used during clinical trials included
fentanyl (1.5 to 2 mcg/kg IV, administered 5 minutes before induction),
morphine (dosage individualized, up to 0.15 mg/kg IM), and meperidine
(dosage individualized, up to 1 mg/kg IM). Sedative premedications were
hydroxyzine pamoaté (100 mg orally) and sodium secobarbital (200 mg
orally). Except for intravenous fentanyl, administered 5 minutes before
induction, all other premedications should be administered approximately
1 hour prior to the time anticipated for midazolam induction.

Injectable midazolam hydrochloride can also be used during maintenance of
anesthesia, for surgical procedures, as a component of balanced
anesthesia. Effective narcotic premedication is especially recommended in

\
such cases.

Incremental injections of approximately 25% of the induction dose should be
given in response to signs of lightening of anesthesia and repeated as
necessary.

CONTINUOUS INFUSION

For continuous infusion, midazolam hydrochloride 5 mg/mt. formulation is
recommended diluted to a concentration of 0.5 mg/mL with 0.9% sodium |
chloride or 5% dextrose in water.
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Usual Adult Dose: If a loading dose is necessary to rapidly initiate sedation,
0.01 to 0.05 mg/kg (approximately 0.5 to 4 mg for a typical aduit) may be
given slowly or infused over several minutes. This dose may be repeated at
10 to 15 minute intervals until adequate sedation is achieved. For
maintenance of sedation, the usual initial infusion rate is 0.02 to 0.1
mg/kg/hr (1 to 7 mg/hr). Higher loading or maintenance infusion rates may
occasionally be required in some patients. The lowest recommended doses
should be used in patients with residual effects from anesthetic drugs, orin
those concurrently receiving other sedatives or opioids. .

Individual response to midazolam is variable. The infusion rate should be
titrated to the desired level of sedation, taking into account the patient's age,
clinical status and current medications. In general, midazolam should be
infused at the lowest rate that produces the desired level of sedation.

Assessment of sedation should be performed at regular intervals and the
midazolam infusion rate adjusted up or down by 25% to 50% of the initial
infusion rate so as to assure adequate titration of sedation level, Larger
adjustments or even a small incremental dose may be necessary if rapid
changes in the level of sedation are indicated. In addition, the infusion rate
should be decreased by 10% to 25% every few hours to find the minimum
effective infusion rate. Finding the minimum effective infusion rate
decreases the potential accumulation of midazolam and provides for the
most rapid recovery once the infusion is terminated. Patients who exhibit
agitation, hypertension, or tachycardia in response to noxious stimulation,
but who are otherwise adequately sedated, may benefit from concurrent
administration of an opioid analgesic. Addition of an opioid will generally
reduce the minimurn effective midazolam hydrochloride infusion rate.

PEDIATRIC PATIENTS

UNLIKE ADULT PATIENTS, PEDIATRIC PATIENTS GENERALLY
RECEIVE INCREMENTS OF MIDAZOLAM HYDROGCHLORIDE ONA
MG/KG BASIS. As a group, pediatric patients generally.require higher
dosages of midazolam hydrochloride (mg/kg) than do adults. Younger (less
than six years) pediatric patients may require higher dosages (mg/kg) than
older pediatric patients, and may require close monitoring (see tables
below). In obese PEDIATRIC PATIENTS, the dose should be calculated
based on ideal body weight. When midazolam is given in conjunction with
opioids or other sedatives, the potential for respiratory depression, airway
obstruction, or hypoventilation is increased. For appropriate patient
monitoring, see Boxed WARNING, WARNINGS, and DOSAGE AND
ADMINISTRATION, Monitoring. The health care practitioner who uses this
medication in pediatric patients should be aware of and follow accepted
professional guidelines for pediatric sedation appropriate to their situation.

OBSERVER'S ASSESSMENT OF ALERTNESS/SEDATION (OAA/S)
Assessment Categories
Responsiveness Speech Facial Eyes Composite
Expression Score

Responds readily to name normal normat clear, no 5 (alert)
spoKen in normal tone ptosis
Lethargic response to mild slowing mild glazed or 4
name spoken in normal relaxation | mild ptosis
tone or thickening

(less than

haif the
eye)

Responds only after name slurring or marked [glazed and 3
is called loudly and/or refaxation | marked

Page 5 0f 7
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repeatedly prominent | (slack jaw) ptosis
slowing
(half the
eye or
. more)
Responds only after mild few - - 2
prodding or shaking recognizable
words
Does not respond to mild - - - 1 (deep
prodding or shaking sleep)
HOW SUPPLIED

Package configurations containing preservative-free midazolam hydrochloride
equivalent to 1 mg midazolam/mL:

List NumberjContainer {Fili Volume|Total Midazolam
Description {per container)

2305 Fliptop Vial] 2mL 2mg

23056 Fliptop Vial] 5 mL 5mg

Package configurations containing preservative-free midazolam hydrochloride
equivalent to 5 mg midazolam/mL:

List Number{Container {Fill Volume|Total Midazolam
Description {per container)

2308 Fliptop Vial{ 1 mL 5 mg

2308 Fiiptop Vial] 2mL 10 mg

Store at 20 to 25°C (68 to 77°F). [See USP Controlled Room Temperature.]

Discard unused portion.

December, 2004
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. E] SUCCINYLCHOLINE SHOULD BE USED ONLY BY THOSE SKILLED IN THE .
. « MANAGEMENT OF ARTIFICIAL RESPIRATION AND ONLY WHEN i

| FACILITIES ARE INSTANTLY AVAILABLE FOR TRACHEAL INTUBATION i
| AND FOR PROVIDING ADEQUATE VENTILATION OF THE PATIENT, ]
| INCLUDING THE ADMINISTRATION OF OXYGEN UNDER POSITIVE
| PRESSURE AND THE ELIMINATION OF CARBON DIOXIDE, THE CLINICIAN b
¢ MUST BE PREPARED TO ASSIST OR CONTROL RESPIRATION. i

+ TO AVOID DISTRESS TO THE PATIENT, SUCCINY LCHOLINE SHOULD NOT
i+ BE ADMINISTERED BEFORE UNCONSCIOUSNESS HAS BEEN INDUGED. IN i
EMERGENCY SITUATIONS, HOWEVER, IT MAY BE NECESSARY TO {
! ADMINISTER SUCCINYLCHOLINE BEFORE UNCONSCIOUSNESS IS

4 INDUCED.

SUCCINYLCHOLINE IS METABOLIZED BY PLASMA CHOLINESTERASE
' AND SHOULD BE USED WITH CAUTION, IF AT ALL, IN PATIENTS KNOWN

f TO BE OR SUSPECTED OF BEING HOMOZYGOUS FOR THE ATYPICAL

PLASMA CHOLINESTERASE GENE.

¢ Hyperkalomia: (SEE BOX WARNING.) Succinylcholine should be administered
i, with GREAT CAUTION to patients suffering from electrolyte abnormalities and

¢ those who may have massive digitalis toxicity, because in these circumstances

succinylcholine may induce serious cardiac arrhythmias or cardiac arrest due to
hyperkalemia.

GREAT CAUTION should be observed if succinylcholine is administered to i

: CONTRAINDICATIONS). The risk of hyperkalemia in tHese patients increases
4 over time and usually peaks at 7 to 10 days after the injury. The risk is
dependent on the extent and location of the injury. The precise time of onset
and the duration of the risk period are undetermined. Patients with chronic

it degeneration of central and peripheral nervous systems should receive
i succinylcholine with GREAT CAUTION because of the potential for developing
" severe hyperkalemia.

Malignant Hyperthermia: Succinylcholine administration has been associated
- with acute onset of malignant hyperthermia, a potentially fatal hypermetabolic
state of skeletal muscle. The risk of developing malignant hyperthermia
following succinylcholine administration increases with the concomitant
. administration of volatile anesthetics. Malignant hyperthermia frequently
- presents as intractable spasm of the Jaw muscles (masseter spasm) which may .
- Pprogress to generalized rigidity, increased oxygen demand, tachycardia,
- tachypnea, and profound hyperpyrexia. Successful outcome depends on
recognition of early signs, such as jaw muscle spasm, acidosis, or generalized

|

patients during the acute phase of injury following major burns, multiple trauma, ‘
extensive denervation of skeletal muscle, or upper motor neuron injury (see i

: abdominal infection, subarachnoid hemorrhage, or conditions causing

7 . SEARCH ! Advanced Search
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'L ¢ &Rxlist : rigidity to initial administration of succinylcholine for tracheal intubation, or failure
" of tachycardia to respond to deepening anesthesia. Skin mottling, rising
Popular Searches " temperature, and coagulopathies may occur later in the course of the

"Aliace Ga{:sufeé " hypermetabolic process. Recognition of the syndrome is a signal for
NI - " - discontinuance of anesthesia, attention to increased oxygen consumption,

Cadvet | correction of acidosis, support of circulation, assurance of adequate urinary
Darvocet-N © e . .

- - output, and institution of measures to control rising temperature. Intravenous
F'or.'cei : dantrolene sodium is recommended as an adjunct to supportive measures in the
Lasix * ' management of this problem. Consult literature references and the dantrolene
Mirapex . ¢ prescribing information for additional information about the management of
Pravachol L malignant hyperthermic crisis. Continuous monitoring of temperature and

Ritalin____ J expired CO3 is recommended as an aid to early recognition of malignant
Utltracet . hyperthermia.
Zithromax |

ii Other: In both adults and children, the incidence of bradycardia, which may
it progress to asystole, is higher following a second dose of succinylcholine. The
i incidence and severity of bradycardia is higher in children than in adults.
x Pretreatment with anticholinergic agents (e.g., atropine) may reduce the
i occurrence of bradyarrhythmias.

,‘ Succinylcholine causes an increase in intraocular pressure. It should not be
It used in instances in which an increase in intraocular pressure is undesirable
{e.g., narrow angle glaucoma, penetrating eye injury) unless the potential
benefit of its use outweighs the potential risk.

Succinylcholine is acidic (pH = 3.5) and should not be mixed with alkaline
i- solutions having a pH greater than 8.5 (e.g., barbiturate solutions).

. PRECAUTIONS

(SEE BOX WARNING.)

;, Generalk:When succinylcholine is given over a prolonged period of time, the

' characteristic depolarization block of the myoneural junction (Phase | block)

" may change to a block with characteristics superficially resembling a
nondepolarizing block (Phase I} block). Prolonged respiratory muscle paralysis
! or weakness may be observed in patients manifesting this transition to Phase Ii

% block. The transition from Phase | to Phase [] block has been reported in seven -

i of seven patients studied under halothane anesthesia after an accumulated

;. dose of 2 to 4 mg/kg succinylcholine (administered in repeated, divided doses).
The onset of Phase H block coincided with the onset of tachyphylaxis and

. prolongation of spontaneous recovery. In another study, using balanced

- anesthesia (NzO/Ozlnarcétic-thiopental) and succinyicholine infusion, the
transition was less abrupt, with great individual variability in the dose of
succinylcholine required to produce Phase Il block. Of 32 patients studied, 24
+ developed Phase Il block, Tachyphylaxis was not associated with the transition
7 to Phase Il block, and 50% of the patients who developed Phase I block

i experienced prolonged recovery.

When Phase 1! block is suspected in cases of prolonged neuromuscular

i blockade, positive diagnosis should be made by peripheral nerve stimulation

i prior to administration of any anticholinesterase drug. Reversal of Phase ||

. block is a medical decision which must be made upon the basis of the individual,

~ clinical pharmacology, and the experience and judgment of the physician. The

. presence of Phase Il block is indicated by fade of responses to successive

i stimuli (preferably “train-of-four”). The use of an anticholinesterase drug to
reverse Phase Il block should be accompanied by appropriate doses of an
anticholinergic drug to prevent disturbances of cardiac rhythm. After adequate

- reversal of Phase |l block with an anticholinesterase agent, the patient should

.. be continually observed for at least 1 hour for signs of return of muscle

relaxation. Reversal should not be attempted unless: (1) a peripheral nerve

. stimulator is used to determine the presence of Phase | block (since

" anticholinesterase agents will potentiate succinylcholine-induced Phase | block),

and (2) spontaneous recovery of muscle twitch has been observed for at least

20 minutes and has reached a plateau with further recovery proceeding slowly:

http://www.rxh'st.com/anecting-drug.hm

:1

i
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- this delay is to ensure complete hydrolysis of succinylcholine by plasma
-« cholinesterase prior to administration of the anticholinesterase agent. Should

the type of block be misdiagnosed, depolarization of the type initially induced by
succinylcholine (i.e., Phase | block) will be prolonged by an anticholinesterase
agent.

Succinyicholine should be employed with caution in patients with fractures or
muscle spasm because the initial muscle fasciculations may cause additional
trauma. ’

 Succinylcholine may cause a transient increase in intracranial pressure;

i Succinylchaline may increase intragastric pressure, which could result in

i Neuromuscular blockade may be prolonged in patients with hypokatemia or !
. hypocalcemia. !

. however, adequate anesthetic induction prior to administration of succinylcholine :
. will minimize this effect, i

regurgitation and possible aspiration of stomach contents.

i Reduced Plasma Cholinesterase Activity: Succinylcholine should be used i
i carefully in patients with reduced plasma cholinesterase (pseudocholinesterase) ‘
i* activity. The likelihood of prolonged neuromuscular block following i
" administration of succinylcholine must be considered in such patients (see .

DOSAGE AND ADMINISTRATION).

Plasma cholinesterase activity may be diminished in the presence of genetic

i abnormalities of plasma cholinesterase (e.g., patients heterozygous or

homozygous for atypical plasma cholinesterase gene), pregnancy, severe liver

. or kidney disease, malignant tumors, infections, burns, anemia, decompensated !

heart disease, peptic ulcer, or myxedema. Plasma cholinesterase activity may
also be diminished by chronic administration of oral contraceptives,
glucocorticoids, or certain monoamine oxidase inhibitors, and by irreversible
inhibitors of plasma cholinesterase (e.g., organophosphate insecticides,
echothiophate, and certain antineoplastic drugs).

Patients homozygous for atypical plasma cholinesterase gene (1 in 2500
patients) are extremely sensitive to the neuromuscular blocking effect of

+ succinylcholine. In these patients, a 5- to 10-mg test dose of succinylcholine

+ may be administered to evaluate sensitivity to succinylcholine, or neurcmuscular .

; blockade may be produced by the cautious administration of a 1-mg/ml. solution

of succinylcholine by slow IV infusion. Apnea or prolonged muscle paralysis

- should be treated with controlled respiration.

" Carcinogenesis, Mutagenesis, Impairment of Fertility: There have been no
¢ long-term studies performed in animals to evaluate carcinogenic potential.

Pregnancy: Teratogenic Effects: Pregnancy Category C. Animal reproduction :
. studies have not been conducted with succinylcholine chioride. It is also not

* known whether succinylcholine can cause fetal harm when administered to a
i pregnant woman or can affect reproduction capacity. Succinylcholine should be
; given to a pregnant woman only if clearly needed.

Nonteratogenic Effects: Plasma cholinesterase levels are decreased by
approximately 24% during pregnancy and for several days postpartum.
Therefore, a higher proportion of patients may be expected to show increased
sensitivity (prolonged apnea) to succinylcholine when pregnant than when
nonpregnant.

Labor and Delivery:Succinylchaline is commonly used to provide muscle
relaxation during delivery by cesarean section. While small amounts of
succinylcholine are known to cross the placental barrier, under normal
conditions the quantity of drug that enters fetal circulation after a single dose of
1 mg/kg to the mother should not endanger the fetus. However, since the
amount of drug that crosses the placental barrier is dependent on the
concentration gradient between the maternal and fetal circulations, residual
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, neuromuscular blockade (apnea and flaccidity) may occur in the neonate after

" repeated high doses to, or in the presence of atypical plasma cholinesterase in,

the mother.

" Nursing Mothers: It is not known whether succinylcholine is excreted in human

milk. Because many drugs are excreted in human milk, caution should be
exercised following succinylcholine administration to a nursing woman.

Pediatric Use: There are rare reports of ventricular dysrhythmias and cardiac
i, arrest secondary to acute rhabdomyolysis with hyperkalemia in apparently

.- healthy children who receive succinylcholine (see BOX WARNING). Many of

" these children were subsequently found to have a skeletal muscle myopathy

i, such as Duchenne's muscular dystrophy whose clinical signs were not obvious.

;i The syndrome often presents as sudden cardiac arrest within minutes after the
- administration of succinyicholine. These children are usually, but not exclusively,

males, and most frequently 8 years of age or younger. There have also been
- reports in adolescents. There may be no signs or symptoms to alert the
practitioner to which patients are at risk. A careful history and physical may
identify developmental delays suggestive of a myopathy. A preoperative

. onset of this syndrome, routine resuscitative measures are likely to be

! unsuccessful. Careful monitoring of the electrocardiogram may alert the

. practitioner to peaked T-waves (an early sign). Administration of IV calcium,

i* bicarbonate, and glucose with insulin, with hyperventilation have resulted in

successful resuscitation in some of the reported cases. Extraordinary and

; prolonged resuscitative efforts have been effective in some cases. In addition,

;" in the presence of signs of malignant hyperthermia, appropriate treatment
should be initiated concurrently (see WARNINGS). Since it is difficult to identify

which patients are at risk, it'is recommended that the use of succinylcholine in

- children should be reserved for emergency intubation or instances where
immediate securing of the airway is necessary, e.g., laryngospasm, difficult

* airway, full stomach, or for intramuscular use when a suitable vein is
inaccessible.

“ As in adults, the incidence of bradycardia in children is higher following the

second dose of succinyicholine. The incidence and severity of bradycardia is
:* higher in children than in adults. Pretreatment with anticholinergic agents, e.g.,
v atropine, may reduce the occurrence of bradyarrhythmias.
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I Overdosage with succinylcholine may result in neuromuscular block beyond the
time needed for surgery and anesthesia. This may be manifested by skeletal
muscle weakness, decreased respiratory reserve, low tidal volume, or apnea.
i The primary treatment is maintenance of a patent airway and respiratory
support until recovery of normal respiration is assured. Depending on the dose
and duration of succinylcholine administration, the characteristic depolarizing
neuromuscular block (Phase 1) may change to a block with characteristics
superficially resembling a nondepolarizing block (Phase II) (see
PRECAUTIONS).

| CONTRAINDICATIONS

" Succinylcholine is contraindicated in persons with personal or familial history of
" malignant hyperthermia, skeletal muscle myopathies, and known

. hypersensitivity to the drug. It is also contraindicated in patients after the acute
phase of injury following major burns, multiple trauma, extensive denervation of
skeletal muscle, or upper motor neuron injury, because succinylcholine
administered to such individuals may result in severe hyperkalemia which may
result in cardiac arrest (see WARNINGS). The risk of hyperkalemia in these
patients increases over time and usually peaks at 7 to 10 days after the injury.
i The risk is dependent on the extent and location of the injury. The precise time
of onset and the duration of the risk period are not known.
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E' Succinylcholine is a depolarizing skeletal muscle relaxant. As does

acetylcholine, it combines with the cholinergic receptors of the motor end plate
to produce depolarization. This depolarization may be observed as !
i fasciculations. Subsequer_ﬂ neuromuscular transmission is inhibited so long as i
ii adequate concentration of succinyicholine remalns at the receptor site. Onset of :

Overdosage &
. Contraindications

Clinical Pharmacology
Patient Information

Consumer

flaccid paralysis is rapid (less than 1 minute after IV administration), and with
¢ single administration lasts approximately 4 to 6 minutes.

Succinyicholine is rapidly hydrolyzed by plasma cholinesterase to
succinylmonocholine (which possesses clinically insignificant depolarizing muscle .
i relaxant properties) and then more slowly to succinic acid and choline (see

i PRECAUTIONS). About 10% of the drug is excreted unchanged in the urine.
The paralysis following administration of succinylcholine is progressive, with i
differing sensitivities of different muscles. This initially involves consecutively the
. levator muscles of the face, muscles of the glottis, and finally, the intercostals

* and the diaphragm and all other skeletal muscles.

Succinylcholine has no direct action on the uterus or other smooth muscle

. structures. Because 1t is highly ionized and has low fat solubility, it does not
i readily cross the placenta.

Drug News Tachyphylaxis occurs with repeated administration (see PRECAUTIONS).
Metformin Linked to B12

Deficiency i i Depending on the dose and duration of succinylcholine administration, the
Avandia & Heart Risk , ; characteristic depolarizing neuromuscular block (Phase | block) may change to
Debate "% ablock with characteristics superficially resembling a nondepolarizing block
New Use for ingredient (Phase Il block). This may be associated with proionged respiratory muscle

of Cialis L paralysis or weakness in patients who manifest the transition to Phase Il block.

View More » © When this diagnosis is confirmed by peripheral nerve stimulation, it may -

* sometimes be reversed with anticholinesterase drugs such as neostigmine (see
Search the Medical 1. PRECAUTIONS).
Dictionary for Health
Definitions & Medical
Abbreviations

t Anticholinesterase drugs may not always be effective. If given before i
i succinylcholine is metabolized by cholinesterase, anticholinesterase drugs may
.« prolong rather than shorten paralysis. '

Succinylcholine has no direct effect on the myocardium. Succinylcholine
stimulates both autonomic ganglia and muscarinic receptors which may cause
changes in cardiac rhythm, including cardiac arrest. Changes in rhythm,
including cardiac arrest, may also result from vagai stimulation, which may
occur during surgical procedures, or from hyperkalemia, particularly in children
(see PRECAUTIONS: Pediatric Use). These effects are enhanced by
halogenated anesthetics.

3 Updated & New
£} News & Features

Identify Your Drugs:
Use the RxList Pill
Identifier Tool

Add RxList Search to
Your Websi . o . . . .
fte Succinylcholine causes an increase in intraocular pressure immediately after its

Google Subscribed Links injection and during the fasciculation phase, and slight increases which may

WebMD Resources

Photos: Allergy Products That W
Natural Relief For Sinus Problen
Slideshow: 10 Tips for Defeating

Health Extras

Drug User Reviews Nov/ on RxLis
The Secret to Losing Weight from
Healthy Recipes for Health & Livir

‘g;‘- ;[ Herbal First Ald

‘.3"@‘ Herbal medicine is ancient
& | years have many people st

=== its all natural healing power

Videos »

Featured Centers from Webhl
18 Tips lo Boos! Your Mood & Fight
Photos: Natural Relief for Colds and
Slideshow: 15 Allergy Products Thal
Qulz Fastest Ways to Lower Choles
8 Risk Facto'rs for Diabetes Nerve P

9 Painful Symptoms of Depression

000096



nectine (Succinylcholine Chloride) Drug Informa Uses, Side Effe... - http://www.rxlist.com/anectine-drug.htrr

" & Rxtlst ¢ persist after onset of complete paralysis (see WARNINGS),

Succinylcholine may cause slight increases in intracranial pressure immediately

Popular Searches
- after its injection and during the fasciculation phase (see PRECAUTIONS).

Altace és-lpsules;

Caduet .. As with other neuromuscular blocking agents, the potential for releasing

Darvocet-N * . histamine is present following succinylcholine administration. Signs and

Fioricet ) l symptoms of histamine-mediated release such as flushing, hypotension, and

Lasix ' bronchoconstriction are, however, uncommon in normal clinical usage.

Mirapex L
-F"é\}azh& T o .. Succinylcholine has no effect on consciousness, pain threshold, or cerebration.
Ritalin - :f It should be used only with adequate anesthesia (see WARNINGS). I
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Drowsiness, dizziness, or unsteadiness may occur. If this medication is injected into a
muscle, pain/burning/redness at-the injection site may occur. If any of these effects
persist or worsen, tell your doctor or pharmacist promptly.

%‘E‘:‘;g SIDE EFFECTS

ety

ATIVAN INJ SIDE EFFECTS

Remember that your doctor has prescribed this medication because he or she has
judged that the benefit to you is greater than the risk of side effects. Many people using
this medication do not have serious side effects.

Tell your doctor immediately if any of these unlikely but serious side effects occur:
slow/shallow breathing, loss of consciousness, pain/swelling at injection site (if this
drug is injected into a vein), seizures, blurred vision, mentalmood changes (e.g.,
hallucinalions, agitation, confuslon),

Tell your doctor immediately if any of these rare but very serious side effects occur;
change In the amount of urine, shortness of breath, fast breathing, muscle weakness.

A very serious allergic reaction to this drug is rare. However, seek Immediate medical
attention if you notics any symptoms of a serious allergic reaction, including: rash,
itching/sweliing (especially of the face/ftongue/throat), severe dizziness, trouble
breathing.

This is not a complete list of possible side effects. If you notice other effects not listed
above, contact your doctor or pharmacist.

Call your doctor for medical advice about side effects. In the US, you may report side
effects to the Food and Drug Administration (FDA) at 4-800-FDA-1088,

In Canada, you may report side effects to Health Canada at 1-866-234-2345,

Does Ativan inf have any side effects?
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Before using lorazepam, tell your doctor or pharmacist if you are allergic to it; or to
other benzodiazepines (e.g., diazepam), or to polysthylene glycol, propylene glycol, or
benzy! alcohol; or if you have any other allergies.

This medication should not ba used if you have certain medical conditions. Before
using this medicine, consult your doctor or pharmacist if you have: glaucoma (narrow-
; angle), breathing trouble during sleep (sleep apnea), severe breathing problems

" lexceptin patients who are breathing with help from a machine).

Before using this maedication, tell your doctor your medical history, especially of:
¢ glaucoma (open-angley, kidney diseass, liver disease, personal or family history of
; regular use/abuse of drugs/alcohol, breathing problems (e.g., asthma, chronic
; obstructive pulmonary disease-COPD),

Before having surgery, tell your doctor or dentist that you are using this medication.

This drug may make you dizzy or drowsy. For at Jeast 8 hours after receiving this drug,
you should not get out of bed without help. Do not drive, use machinery, or do any
activity that requires alertness until the effects of the medication wear off (at least 24
hours). Avoid alcoholic beverages.

Caution is advised when using this drug in the elderly because they may be more
sensitive to the effects of the drug, especially drowsiness.

This drug may have an opposite éffect on children, causing restlessness, shaking
(tremors), or mental/mood changes (e.g., agitation, hallucinations).

This product contains a preservalive (benzyi alcohol) that can infrequenlly cause
; serious (somelimes fatal) problems if given in large amounts (more than 100 milligrams
: per kilogram daily) to an infant during the first months of life. The risk is greater with
i low-birth-weight infants. Symptoms include sudden gasping, low blood pressure, very
{ Slow hearibeat. If you notice any of these symptoms in your newborn, report them to
: the doctor immediately. If possible, a preservative-free product should be used when
treating newborns, -

This medication is not recommended for use during pregnancy. Consult your doctor for
more details,

This drug passes into breast milk and could have undesirable effects on a nursing
infant. Therefore, breast-feeding is not recommended while using this drug, Consult
your doctor before breast-feeding.
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ATIVAN INJ INTERACTIONS

INTERACTIONS i

Your doctor or pharmacist may already be aware of any possible drug interactions and
may be monitoring you for them. Do not start, stop, or change the dosage of any
medicine before checking with your doctor or pharmacist first.

interactions may occur: sodium oxybate.

If you are currently using the medication listed above, teli your doctor or pharmacist
before starting lorazepam.

!
|
|
|
This drug should not be used with the following medication because very serious I
i
i
i
|

Before using this medication, tell your doctor or pharmacist of all prescription and
nonprescription/herbal products you may use, especially of: birth control pills,
clozapine, haloperidol, kava, probenecid, scopalamine, valproic acid.

Tell your doctor or pharmacist if you also take drugs that cause drowsiness such as:
certain antihistamines (e.g., diphenhydramine), anli-seizure drugs (e.g.,
carbamazepine, phencbarbital), medicine for steep or anxiety (e.g., alprazolam,
diazepam, zolpidem), muscle relaxants, narcotic pain relievers (e.g., codeine),
psychiatric medicines {e.g., chlorpromazins, risperidone, amitriptyline, trazodone,
loxapine).

i
i

Check the labels on all your medicines (e.g., cough-and-cold products) because they
may contain ingredients that cause drowsiness. Ask your pharmacist about using those
products safely.

This documenl does not contain all possible Interactions. Therefora, before using this
product, tell your doctor or pharmacist of all the products you use. Keep a list of all your
medications with you, and share tha list with your doctor and pharmacist.

Does Ativan Inj interact with other medications?
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ATIVAN INJ OVERDOSE

If overdose is suspected, contact your local poison control center or emergency room
immediately. US residents can call the US National Poison Hotline at 1-800-222-1222.
Canada residents can call a provincial polson control center, Symptoms of overdose
may include: extreme drowsiness/dizziness, confusion, extreme tiredness,
unsteadiness, loss of consciousness,

NOTES:
Do nol share this medication with others. It is against the law,

MISSED DOSE:

If you miss a dose, use it as soon as you remember. If it is near the time of the next
dose, skip the missed dose and resume your usual dosing schedule. Do not double the
dose to catch up,

STORAGE:
Refrigerate this medication. Do not freeze. Protect from light. Keep all medicines away
from children and pets.

Do not flush medications down the toilet or pour them into a drain unless instructed to
do so. Properly discard this product when it is expired or no longer needed. Consult
your pharmacist or local waste disposal company for more details about how to safely
discard your product.

Information last revised October 2008 Copyright(c) 2008 First DataBank, Inc.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

3
COUNTY OF RICHLAND )
)
Phillip Durrett, ) IN THE FIFTH CIRCUIT
) .
PLAINTIFF, ) v .
; ' ) NOTICE OF MOTION AND MOTION FOB‘_ &t
i VS ) RECONSIDERATION & - & 2.
: ) Uy ! :
Palmetto Health Alliance, d/b/a ) . 09-CP-40-5568  ~-: o
E Palmetto Richland Memorial, and ) 2w
. W. Ross, M.D., ) Tr o UEE
DEFENDANT. Mm@ :

TO THE DEFENDANTS AND THEIR ATTORNEY, ROBERT GERALD
CHAMBERS, JR.:

YOU WILL PLEASE TAKE NOTICE that the undersigned as attorney for the
Plaintiff will move before The Honorable L. Casey Manning, Judge, Court of Common
Pleas for the Fifth Judicial Circuit ten (10) days from the date hereof or as soon ‘

thereafter as counsel may be heard, for an Order of the Court altering or amending or

by the undersigned on May 27, 2011.

modifying his Order of Dismissal, dated May 25, 2011, filed May 25, 2010, and received s
The Plaintiff, Phillip Durett, will move to vacate, alter, amend or modify the Order

of Dismissal or take testimony, if necessary, on the issues of whether the subject matter }

of this action lies within the ambit of the common knowledge and experience of the jury

or whether an expert witness be required under S.C. Code Ann. §15-36-100 (C)(2).

The motion is hereby made pursuant to Rule 59 of the SCRCP.
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b o i o e a0

June 3, 2011

eM-n D. Bannister
PO Box 6833
flumbia, SC 29206-6833

(803) 782-8688, (803) 782-8677-fax
Attorney for the Plaintiff
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND

Phillip Durrett, IN THE FIFTH.CIRGUIT

)
)
)
)
)
) S
PLAINTIFF, ) oEF B el
) ol R =
Vs ) o P
) Comépﬁwrg
Palmetto Health Alliance, d/b/a ) i -
Palmetto Richland Memorial, and ) sz
W. Ross, M.D., ) é e
) -
DEFENDANT.

The Plaintiff would show the following:

1. This is a medical malpractice action, which is filed pursuant to the South Carolina
Code of Laws, Section 15-79-125.

2. The Plaintiff is a resident of Lexington County, South Carolina; the Defendant
Palmetto Health Alliance (hereinafter referred to as Richland) is a corporation
and is doing business in Richland County, South Carolina: on information and
belief, the Defendant, W. Ross, M.D., is a resident of Richland County, South
Carolina.

3. On August 8, 20086, the Plaintiff wés involved in an automobile accident.

The Plaintiff received physical injuries as a result of the said automobile accident

The Plaintiff was transported to the hospital, which is owned and operated by the

Defendant Richland by Emergency Medical Services personnel.

Upon the Plaintiff's arrival at the hospital operated by the Defendant Richland,

the Plaintiff informed the medical personnel and agents of the Defendant

Richland that he was allergic to anesthetic and sedative drugs and that the

!
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personnel were not to provide, administer, and/or treat the Plaintiff with any said
drugs.

7. The Plaintiff further stated to the agents of Defendant Richland and to Defendant
Ross that if any said drugs were to be administered that the Plaintiff would go to
another hospital.

8. The Defendants disregarded the Plaintiff's specific instructions and administered
certain anesthetic and sedative drugs to the Plaintiff.

9. The Defendants and their agents, including other medical personnel, failed to
monitor the Plaintiff after the administration of the said drugs and administered
more of the said drugs to the Plaintiff.

10.The Defendants administered more of the drugs than is recommended by the
pharmaceutical manufacturer.

11.The Deféndants “over dosed” the Plaintiff.

12.The Defendants knew, or should have known, the administration of the said
drugs in the amounts administered to the Plaintiff would cause injuries and
damages to the Plaintiff.

13.As a result of the administration of the sajd drugs, the Plaintiff suffered cardiac
and respiratory arrest.

14.As a result of the administration of the sajd drugs, the Plaintiff went into a coma
and/or catatonic like state for approximately 9 days.

15. The Plaintiff had to receive additional medical treatment and expense as a result

to the actions of the Defendants.
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16. That the Defendants were negligent, grossly negligent, willful, wanton, and
careless, at the time and place above-mentioned in the following particulars:
a. Indisregarding the specific instructions of the Plaintiff concerning the
Plaintiff's medical treatment, including, specifically, the administration of
certain drugs;
b. In the administration of certain drugs:
¢. Inadministering excessive amounts of certain drugs to the Plaintiff,
causing an “over dose” and causing injuries and damages to the Plaintiff;
d. In failing to monitor the Plaintiff before administering certain drugs;
e. In failing to comply with the statutory laws of the State of South Carolina;
f. In failing to use the degree of care and caution that a reasonably prudent
person would have used under the circumstances then and there
prevailing;
All of which were the direct and proximate cause of the injuries and damages
suffered by the Plaintiff herein, said acts being in violation of the Statute laws of the
State of South Carolina.
13. The Plaintiff is informed and believes that he is entitled to judgment against the
Defendants in a reasonable sum as actual damages, and for punitive damages in an
appropriate amount.
WHEREFORE, Plaintiff prays for a judgment against the Defendants in a
reasonable sum as actual damages, together with punitive damages in an appropriate
amount, for the costs of this action, and for such other and further relief as the Court

may deem just and proper.

()
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28" day of February, 2013.

JURY TRIAL DEMANDED

Nl

Melvm D. Bannister, SC Bar 505
51 15 Forest Dr., Suite G

Post Office 6833
sctriallawyer@bellsouth.net
Columbia, South Carolina 29260
(803) 782-8688

Attorney for the Plaintiff
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STATE OF SOUTH CAROLINA ) IN THE COMMON PLEAS COURT
)
COUNTY OF RICHLAND ) CASE NO.: 2013-CP-40-1259
PHILLIP DURRETT, )
)
Plaintiff, )
)
Vs. ) DEFENDANTS’ ANSWER TO
) PLAINTIFF’S COMPLAINT
PALMETTO HEALTH ALLIANCE d/b/a ) (Jury Trial Demanded)
PALMETTO RICHLAND MEMORIAL, )
and W. ROSS, M.D,, )
)
Defendants. )
)

TO: MELVIN D. BANNISTER, ESQUIRE, ATTORNEY FOR PLAINTIFF:

Defendant Palmetto Health Alliance d/b/a Palmetto Richland Memorial and Defendant
W. Ross, M.D., by and through its undersigned attorneys, answers the Complaint of the Plaintiff
as follows: |

1. These defendants deny each and every allegation, which is not hereafter

specifically admitted.

2. These defendants admit the allegations contained in paragraph 1 of the plaintiff’s
complaint.
3. These defendants lack knowledge or information sufficient to form ;a belief as to

the allegations of paragraph 2 that the plaintiff was a resident of Lexington County, South
Carolina. These defendants admit only so much of the allegations contained in paragraph 2 of
the plaintiff’s complaint as alleges that Palmetto Health Alliance d/b/a Palmetto Richland
Memorial, at all times referenced in this complaint, was a charitable organization as defined in
33-56-20 of the Solicitation of Charitable Funds Act, S.C. Code Ann. Section 33-56-10 et seq.

(Supp. 1999) and is licensed and doing business in the County of Richland, State of South
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Carolina. These defendants further plead any and all immunities and limitations of liability
available under the Solicitation of Charitable Funds Act as potential defenses. These defendants
lack information regarding whether Defendant W. Ross, M.D. is a resident of Richland County
in South Carolina.

4. Upon information and belief, these defendants admit the allegations contained in
paragraphs 3 and 4 of the plaintiff’s complaint.

5. ‘In response to Paragraph 5, these defendants crave reference to the medical
records.

6. These defendants deny the allegations contained in paragraphs 6, 7, 8, 9, 10, 11,
12,13, 14, 15 and 16 of the plaintiff’s complaint.

7. ' These defendants deny the allegations contained in paragraph 17 (erroneously
mis-numbered as 13) of the plaintiff’s complaint.

FOR A FIRST DEFENSE

8. FURTHER ANSWERING THE COMPLAINT AND AS A FIRST DEFENSE
THERETO, these defendants alleges any injuries or damages sustained by the Plaintiff were due
to and caused by the negligence, gross negligence, carelessness, recklessness, willfulness and
wantonness (“negligence”) of the Plaintiff, combining, concurring and contributing with the
negligence of these defendants, if any, without which contributory negligence, the Plaintiff's
alleged injuriés and damages would not have been incurred or sustained. Should the negligence
of the Plaintiff be determined to be greater than that of these defendants if any, the Plaintiff is
entitled to no recovery. If the negligence of the Plaintiff be determined to be not greater than
that of these defendants, if any, the Plaintiff's recovery is to be reduced by the percentage of

Plaintiff’s fault.
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FOR A SECOND DEFENSE

9. FURTHER ANSWERING THE COMPLAINT AND AS A SECOND DEFENSE
THERETO, an award of punitive damages is prayed for in the Complaint. These defendants
contend there. is no evidence sufficient to create a jury issue on punitive damages as it also
contends that any award of punitive damages against it in this case would be uhconstitutional,
and that the statutes allegedly authorizing punitive damages are unconstitutional on their face
and as applied in this case as it would violate the equal protection, due process clause and
excessive ﬁnés of the United States Constitution (U.S. Const. Amends. V, VIII, and XIV) and
Article 1, Section 3 of the Constitution of the State of South Carolina, for the following reasons,
among others:

a. The statutes, and the court decisions interpreting the statutes, fail to notify
individuals of the nature of the offense for which they may be liable for punitive damages and
they fail to limit the award of punitive damages to the degree of reprehensibility of the
defendant’s misconduct; the disparity between the harm (or potential harm) suffered by the
plaintiff and the punitive damages award; and the difference between the punitive damages
awarded by the jury and the civil penalties authorized or imposed in comparable cases.

b. The statutes, and the court decisions interpreting the statutes, fail to inform
judges and juries of the nature of the offenses for which punitive damages can be awarded.

. The statutes, and the court decisions interpreting the statutes, fail to
provide any constitutional standard or means of calculating the amount of punitive damages to be
awarded.

d. The statutes, and the court decisions interpreting the statutes, allow

persons to repeatedly be put in jeopardy of paying for the same offense; See State Farm Mutual
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Automobile Insurance Co. v. Campbell, et al., 123 S. Ct. 1513, 2003 U.S. Lexis 2713, 1523
(2003) (“Punishment on these bases creates the possibility of multiple punitive damages awards
for the same cpnduct.”).

e. To the extent the award of punitive damages are criminal or quasi-criminal
in nature, they are not awarded upon proof beyond a reasonable doubt, contrary to due process of
law; State Farm Mutual Automobile Insurance Co. v. Campbell, et al., 123 U.S. at 1526 (“Great
care must be taken to avoid use of the civil process to assess criminal penalties that can be
imposed only after the heightened protections of a criminal trial have been observed, including,
of course, its higher standards of proof.”).

f. The statutes, and the court decisions interpreting the statutes, permit the
award of excessive punitive damages without relationship to the public safety, health or welfare
said to be served by punitive damages. State Farm Mutual Automobile Insurance Co. v.
Campbell, et al., 2003 U.S. LEXIS 2713, 123 U.S. 1513 at 1519, 1520 (“The Due Process
Clause of the Fourteenth Amendment prohibits the imposition of grossly excessive or arbitrary

punishments on a tortfeasor.”).

g. To the extent the trier of fact is permitted to consider the defendant’s net
worth, wealth or financial condition in awarding punitive damages or in calculating such an
award, punitive damages awards violates the due process and equal protection clauses of the
United States and South Carolina Constitutions. State Farm Mut. Auto. Ins. Co. v. Inez Preece
Campbell, 2003 U.S. LEXIS 2713, 123 S. Ct. 1513, at 1525 (2003) (“The wealth of a defendant
cannot justify an otherwise unconstitutional punitive damages award.”); State Farm Mut. Auto.
Ins. Co. v. Inez Preece Campbell, 123 S. Ct. at 1520, quoting Honda Motor Co. v. Oberg, 512

US 415 at 432 (1994) (“We have admonished that ‘punitive damages pose an acute danger of
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arbitrary deprivation of property. Jury instructions typically leave the jury with wide discretion
in choosing amounts, and the presentation of evidence of a defendant’s net worth creates the
potential that juries will use their verdicts to express biases against big businesses, particularly
those without strong local presences.’).

h. The statutes, and the court decisions interpreting the statutes, fail to place
a limit on the amount of punitive damages to be awarded.

1L The statutes, and the court decisions interpreting the statutes, fail to
provide adequate post-verdict processes and standards for review by the trial court and also fail
to provide adequate appellate review procedures so as to adequately protect due process rights;
Cooper Industries, Inc. v. Leatherman Tool Group, Inc., 121 S. Ct. 1678 (2001).

. The statutes, and the court decisions interpreting the statutes, permit the
award of punitive damages without reasonable relationship to the civil or criminal penalties that
could be imposed for comparable misconduct in other cases.

k. The statutes, and the court decisions interpreting the statutes, fail to limit
the award of punitive damages to criminal or intentional behavior.

1. The statutes, and the court decisions interpreting the statutes, fail to limit
the award of punitive damages to what is reasonably required to vindicate this State’s legitimate
interests in punishment and deterrence for conduct having an impact on the citizens of South
Carolina; See State Farm Mutual Automobile Insurance Co. v. Campbell, et al., 123 S. Ct. 1513,
2003 U.S. Lexis 2713, 1522 (2003) (holding that as a general rule, a state does not have a
legitimate concern in imposing punitive damages to punish a defendant for unlawful acts
committed outside of the State’s jurisdiction); BMW of North America, Inc. v. Gore, 517 U.S.

559, 572 (1996) (stating “a State may not impose economic sanctions on violators of its laws
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with the intent of changing the tortfeasors’ . . . conduct in other States™); White v. Ford Motor
Company, et al., 312 F.3d 998, 1020 (9" Cir. 2002) (holding thaf extraterritorial conduct is
admissible for its bearing on degree of reprehensibility, but that the jury must be limited to
punitive damages reasonably required to vindicate that state’s legitimate interests in punishment
and deterrence, if any, and are prohibited from imposing punitive damages to protect people or
punish harm outside of the state); Geressy v. Digital Equip. Corp., 950 F.Supp. 519, 521-22
(E.D. N.Y. 1997) (noting that punitive damages are limited by “principle of our federal system
that state legislation, state policy, and judicial development of state law can only be directed at
activity within the state.”).

m. The statutes, and the court decisions interpreting the statutes, fail to ensure
the award of punitive damages is both reasonable and proportional to the amount of harm to the
plaintiff and to the general damages recovered. See State Farm Mutual Automobile Insurance
Co. v. Campbell, et al., 123 S. Ct. 1513, 2003 U.S. Lexis 2713, 32 (2003) (stating that few
awards exceeding a single-digit ratio between punitive and compensatory damages will satisfy

due process). '

FOR A THIRD DEFENSE

10.  FURTHER ANSWERING THE COMPLAINT AND AS A THIRD DEFENSE
THERETO, these defendants submit it may be entitled to a set off or credit for any amount paid
to Plaintiff by any third party as compensation for the injuries and damages for which Plaintiff

seeks recovery.

FOR A FOURTH DEFENSE

11. FURTHER ANSWERING THE COMPLAINT AND AS A FOURTH DEFENSE

THERETO, these defendants submit the injuries and damages for which Plaintiff seeks recovery
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were due to and proximately caused by the intervening negligence, recklessness, willfulness,
wantonness, and fault of a party or parties other than these defendants. Such intervening
negligence, recklessness, willfulness, wantonness, and fault were the sole cause of the injuries
and damages for which Plaintiff seeks recovery and, therefore, Plaintiff may not recover against
these defendants.

FOR A FIFTH DEFENSE

12. " FURTHER ANSWERING THE COMPLAINT AND AS A FIFTH DEFENSE
THERETO, these defendants allege the injuries and damages for which Plaintiff seeks recovery
were due to and proximately caused by the sole negligence, recklessness, willfulness,
wantonness, and fault of third parties for whom these defendants are not liable. Therefore, the
acts or fault of third parties are the real, efficient and proximate cause of the injuries for which

Plaintiff seeks recovery, and, therefore, Plaintiff cannot recover against these defendants.

FOR AN SIXTH DEFENSE

13, FURTHER ANSWERING THE COMPLAINT AND AS A SIXTH DEFENSE,
these defendants would show that Defendant Palmetto Health Alliance d/b/a Palmetto Richland
Memorial is a charitable organization as defined by Chapter 56 of Title 33 of the South Carolina
Code of Laws (1976, as amended) and pursuant to this statutory scheme, recovery against these
defendants for any tortuous act or omission is specifically limited to actual damages in a
specified amoﬁnt. Further, these defendants plead the statutory scheme as a bar and/or limitation

to recovery by Plaintiff in this action.

FOR A SEVENTH DEFENSE

14, FURTHER ANSWERING THE COMPLAINT AND AS A SEVENTH

DEFENSE, these defendants allege Plaintiff has failed to comply with the expert affidavit
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requirements of §15-36-100, contained within the South Carolina Frivolous Civil Proceedings

Sanctions Act.

FOR AN EIGHTH DEFENSE

15.  FURTHER ANSWERING THE COMPLAINT AND AS AN EIGHTH
DEFENSE, these defendants allege that this action is barred by the statute of limitations and
requests that the matter be dismissed for failure to comply with the statute of limitations.

FOR A NINTH DEFENSE

16.  FURTHER ANSWERING THE COMPLAINT AND AS A NINTH DEFENSE,
these defendants plead the applicable provisions of the South Carolina Non-Economic Damage
Awards Act of 2005 (§15-32-200, et seq.) and §15-38-15, as such provisions may be applicable

in this case.

FOR A TENTH DEFENSE

17. FURTHER ANSWERING THE COMPLAINT AND AS A TENTH DEFENSE,
these defendants would show that the care and treatment of Plaintiff was within the standard of
care required of medical facilities and providers in the field, for which reason these defendants

are not liable to Plaintiff in any sum whatsoever.

FOR AN ELEVENTH DEFENSE

18.  FURTHER ANSWERING THE COMPLAINT AND AS AN ELEVENTH
DEFENSE THERETO, these defendants allege the Complaint fails in whole or in part to state
facts sufficient to constitute a cause of action and, therefore, this action should be dismissed

pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure.
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WHEREFORE, having fully answered Plaintiff’s Complaint, these defendants pray that

the same be dismissed with costs and for such other and further relief as this Court may deem to

be just and proper.

TURNER, PADGET, GRAHAM & LANEY, P.A.
N~
% R. Gerald @nbers,tgr.
%"Jest 1901 Main Street, 177 Floor (29201)
Post Office Box 1473
Columbia, SC 29202
Telephone: (803) 227-4201

Facsimile: (803) 799-3957
Attorneys for Defendants

v '-Vé\-wu' w W 'W;“‘-“@
J

Columbia, South Carolina
June 21, 2013
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND

Phillip Durrett, IN THE FIFTH CIRCUIT

PLAINTIFF,

)
)
)
)
)
)
)
)
VS ) .
) AFFIDAVIT
Palmetto Health Alliance, d/b/a )
Palmetto Richland Memorial, and )
W. Ross, M.D., )
)

DEFENDANT.

The undersigned, who being duly sworn, deposes and says::

1. The Plaintiff is a resident of Lexington County, South Carolina; the Defendant
Palmetto Health Alliahce (hereinafter referred to as Richland) is a corporation
and is doing business in Richland County, South Carolina; on information and
belief, the Defendant, W. Ross, M.D., is a resident of Richland County, South
Carolina.

2. On August 9, 20086, the Plaintiff was involved in an automobile accident.

3. The Plaintiff received physical injuries as a result of the said automobile accident.

4, The Plaintiff was transported to the Defendant Richland’s hospital by Richland
Emergency Medical Services personnel.

5. Plaintiff informed Richland Emergency Medical Services personnel not to sedate
him; said personnel followed Plaintiff's instructions.

6. Upon the Plaintiff's arrival at the hospital operated by the Defendant Richland,
the Plaintiff informed the medical personnel and agents of the Defendant

Richland that he was allergic to anesthetic and sedative drugs and that the
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personnel were not to provide, administer, and/or treat the Plaintiff with any said
drugs.

7. The Plaintiff further stated to the agents of Defendant Richland and to Defendant
Ross that if any said drugs were to be administered that the Plaintiff would go to
another hospital. |

8. The Defendants disregarded the Plaintiff's specific instructions, physically
restrained him, and administered certain anesthetic and sedative drugs to the
Plaintiff.

9. The Defendants and their agents, including other medical personnel, failed to
monitor the Plaintiff after the administration of the said drugs and administered
more of the said drugs to the Plaintiff.

10.As a result of the administration of the said drugs, the Plaintiff suffered cardiac
and respiratory arrest.

11.As a result of the administration of the said drugs, the Plaintiff went into a coma
and/or catatonic like state for approximately 9 days.

12.The Plaintiff had to receive additional medical treatment and expense as a result
to the actions of the Defendants.

13. That the Defendants were negligent, grossly negligent, willful, wanton, and
careless, at the time and place above-mentioned in the following particulars:

a. In disregarding the specific instructions of the Plaintiff concerning the
Plaintiff's medical treatment, including, specifically, the administration of
certain drugs;

b. In the administration of certain drugs;
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c. In failing to monitor the Plaintiff before administering certain drugs;
d. In failing to comply with the statutory laws of the State of South Carolina:
e. Infailing to use the degree of care and caution that a reasonably prudent

person would have used under the circumstances then and there

Phl“lp Du/reﬁ-

prevailing;

Sworn to before me this /g

Day of\j'4 L , 2010

(e

Ngjry Public for South Carolina

commission expires: /j" Z/( <

WY
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o STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

PHILLIP DURRETT,
Plaintiff,
Vs.

PALMETTO HEALTH ALLIANCE d/b/a
PALMETTO RICHLAND MEMORIAL,
and W. ROSS, M.D,,

Defendants.

e N

N N N N N N N N N N N s

IN THE COMMON PLEAS COURT

CASE NO.: 2013-CP-40-125

(..-—

STIPULATION OF DISMISS»AL
WITH PREJUDICE AS TQ@Wﬂ RO%, -
M.D. fs

2
=
=

It is hereby stipulated by and between counsel for all parties to this action that this case

be and hereby is dismissed, discontinued, and forever ended with prejudice pursuant to

Rule 41(a)(1) of the _South Cgu'olina Rules of Civil Procedure as to Defendant W. Ross, M.D.

WE CONSENT:

MELVIN D. BANNISTER LAW FIRM

/| CO

WE CONSENT:

TURNER PADGET GRAHAM & LANEY,
PA

) (ods

Melvu D. Bannister, Esquire
Post,@ﬁ'ce Box 6833
Columbia, SC 29260

Attorneys for Plaintiff

P.0. Box 1473

R. Gerald Chambers, Jr., E7r(me
Columbia, SC 29202

Attorneys for Defendant
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) .
COUNTY OF RICHLAND ) Civil Action No.: 2013-CP-40-01259
Phillip Durrett, )
)
Plaintiff, )
) .
VS. ) AMENDED NOTICE OF MOTION::
) AND AMENDED MOTIOI\{_FQR ==
Palmetto Health Alliance d/b/a Palmetto ) SUMMARY JUDGMENT ; &=
Richland Memorial and W. Ross, M.D.,, ) S r_
) ~J
Defendants. ) -
) ;_ o

YOU WILL PLEASE TAKE NOTICE that ten (10) days after service of mis_N:otiéi; upon"- -
you, or as soon thereafter as counsel may be heard, counsel for Defendant Palmetto Health
Alliance d/b/a Palmetto Richland Memorial (“Richland Memorial”)! will move this Court for an
Order granting summary judgment on each and every allegation, cause of action, and/or prayer
for damages or other relief contained in Plaintiff’s Complaint pursuant to Rule 56 of the South
Carolina Rules of Civil Procedure. Richland Memorial so moves on the following grounds:

1. Plaintiff filed, pursuant to S.C. Code Ann. § 15-79-125, a Notice of Intent to File
Suit with this Court on or about August 5, 2009. In that Notice of Intent, Plaintiff alleges he
sustained injury and damages during the course of emergency medical treatment he received at
Richland Memorial following an automobile accident that occurred August 9, 2006,

2. Plaintiff’s Notice of Intent did not include the affidavit of an expert witness as

required by S.C. Code Ann. § 15-79-125(A). Instead, Plaintiff submitted the Affidavit of Melvin

! Subsequent to the filing of Defendants’ Notice of Motion and Motion for Summary Judgment
on February 28, 2014, Plaintiff filed a Stipulation of Dismissal With Prejudice as to Defendant
W. Ross, M.D. This Stipulation of Dismissal, filed with the Court April 9, 2014, leaves
Richland Memorial as the sole defendant in this action.

1
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Bannister, his attorney, as Exhibit B to the Notice of Intent to File Suit and contends that the
expert affidavit requirement is excused by operation of S.C. Code Ann. § 15-36-100(C)(2). In
his Affidavit, attorney Bannister states Plaintiff’s Notice of Intent and supporting materials were
filed “within ten (10) days of the expiration of the statute of limitations.” (Bannister Aff., § 2).
Further, the Bannister Affidavit states “Plaintiff will file an expert’s afﬁdavit to supplement the
filing of a Complaint in this matter within forty five (45) days of the filing of such a pleading and
a determination by the Court of Common Pleas that such affidavit is required.” (/d., §3) To
date, Plaintiff has yet to file an expert affidavit.

3. Defendants filed a motion to dismiss Plaintiff's Notice of Intent on or about
September 22, 2009, pursuant to S.C. Code Ann. §§ 15-79-125 and 15-36-100, as well as Rules
12(b)(1) and 12(b)(6), SCRCP. Defendants based their motion upon: (a) Plaintiff’s failure to
follow the statutory conditions precedent to the filing of a medical malpractice action as set forth
in § 15-79-125; and (b) Plaintiff’s failure to provide an expert within 45 days of the filing of a
Complaint as provided in § 15-36-100(C). Defendants supported their motion with the Affidavit
of William Ross, M.D., who opines to a reasonable degree of medical certainty that Defendants
did not deviate from the applicable standard of care and that “utilization of these medications is
not within the common knowledge of the ordinary lay person and expert testimony is required.”
(Ross Aff., §3-4) |

4. The Court of Common Pleas for Richland County filed its order dismissing
Plaintiff’s Notice of Intent to File Suit on May 25, 2011. In its order, the court concluded this
case involves complex interactions with drugs allegedly resulting in cardiac arrest and other
medical complications. Further, the court concluded Plaintiff ran afoul of S.C. Code Ann. §§ 15-

36-100(C)(1) and 15-79-125(A) because he did not file a timely expert affidavit supporting his
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allegations of medical malpractice.

5. Plaintiff moved for reconsideration, and, via Form 4 Order filed April 3, 2012, the
court ruled the “Im]otion to reconsider granted. Formal order to follow.” In an order filed
nearly 18 months later — January 8, 2014 — the court noted that “after consideration,” the earlier
order of dismissal should be vacated without any further discussion or analysis of the substantive
issues presented.,

6. Plaintiff filed his Summons and Complaint in the Court of Common Pleas for
Richland County on February 28, 2013. In his Complaint, Plaintiff re-asserts the allegations set
forth in his original Notice of Intent to File Suit and supporting documents.

7. Defendants filed their Answer on or about June 24, 2013, in which they asserted a
general denial and numerous substantive defenses, including expiration of the statute of
limitations, comparative fault, and Plaintiff’s failure to file the required expert affidavit. (See
Defendants’ Answer, 71, 6, 14, 15)

8. In essence, Plaintiff alleges Defendants were negligent in disregarding his
instructions and administering “certain anesthetic and sedative drugs” to him in the emergency
room. (Plaintiff’s Compl., §§ 6-8) As a result, Plaintiff alleges he suffered cardiac arrest,
respiratory arrest, and that he went into a coma or catatonic state for nine days. (/d, 9 14) By
deﬁnition, the interplay between the administration of certain medications and any resulting
physical condition is 2 complex medical question well beyond the common knowledge of a lay
juror. As such, Plaintiff was required to file a supporting expert affidavit. This he has yet to do.

9. In light of Plaintiff’s failure to abide by statutes requiring him to file an expert
affidavit, as well as the expiration of the statute of limitations in August of 2009, Defendant

Richland Memorial is entitled to an Order from this Court granting it summary judgment on each

000128



and every allegation asserted against it in Plaintiff's Complaint, and it so moves.

This motion is based on the pleadings, discovery responses, depositions, and the
substantive and procedural law of the State of South Carolina as set forth more fully in Richland
Memorial’s supporting memorandum filed contemporaneously herewith.

TURNER, PADGET, GRAHAM & LANEY, P.A.

July 17, 2014 By: //;1J2=6§;5;;:’4’——‘>

R Gerald ChambersyIr. ¥
Carmelo B. Sammataro
Post Office Box 1473
Columbia, SC 29202
Phone: (803) 254-2200
Fax: (803) 799-3957

ATTORNEYS FOR DEFENDANT
PALMETTO HEALTH ALLIANCE D/B/A
PALMETTO RICHLAND MEMORIAL
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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND )  Civil Action No.: 2013-CP-40-01259
Phillip Durrett, )
)
Plaintiff, ; MEMORANDUM OF PALMETTO
s ) HEALTH ALLIANCE d/b/a
' y PALMETTO RICHLAND MEMORIAL
Palmetto Health Alliance d/b/a Palmetto ) IN If/IUg’?S)%TF%%IgSMMAI;?FED .
Richland Memorial and W. Ross, M.D., ) JUDGMENT- % +. S
) o B E
Defendants. ) foed r— N
) Lo - -‘w;”'_ ;

Defendant Palmetto Health Alliance d/b/a Palmetto Richland Memomal (chchland

Memorial””) submits this memorandum in support of its amended motion for summary Judgment

filed contemporaneously herewith.

FACTUAL BACKGROUND

Plaintiff Phillip Durrett (“Durrett”) sustained physical injury in a multi-vehicle collision
that occurred August 7, 2006. Speciﬁcaliy, Durrett, who was cited for driving too fast for
conditions, failed to observe the flashing lights of an ambulance parked in the eastbouﬁd median
of Interstate 20 to assist another motorist, struck the ambulance in the rear, and became
entrapped in his own vehicle for approximately 15-20 minutes. (August 7, 2006 South Carolina
Traffic Collision Report Form, attached as Exhibit 1) Durrett sustained “incapacitating injuries®,
was extricated from his vehicle, and then transported from the scene by paramedics with
Richland County EMS. (/d.; DHEC Patient Care Form, attached as Exhibit 2) According to the
DHEC Patiént Care Form completed by Richland County EMS personnel, Durrett was agitated
but remained stable during transport to Richland Memorial. (DHEC Patient Care Form, Exhibit

2) No medications other than saline were administered.
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According to Richland Memorial Emergency Department d(.)cumentation, Durrett was
“awake, alert, and oriented . . . upon arrival” in the ER, displayed a “very aggressive, violent
nature”, and “was on a back board and C-collar, complaining of left leg pain.” (August 9, 2006
record (PRMH 0497-98), attached as Exhibit 3) He denied tobacco, alcohol, or illicit drug use!
and indicated to hospital personnel that he is allergic to Morphine. (Jd.) During examination,
Durrett “was verbal, cussing, noncompliant, and very uncooperative.” (Id.) For his protection,
and to facilitate his medical examination, Durrett was sedated, intubated, examined, and prepped
for further radiologic studies to confirm initial impressions of left leg fracture and abdominal
injuries. (/d.) During his course of treatment in the Emergency Department, Durrett was started
on propofol, became hypotensive, and underwent two precordial thumps® prior to returning to
sinus tachycardia. (August 10, 2006 Consult (PRMH 0501), attached as Exhibit 4) Durrett
remained at Richland Memorial until his discharge on August 23, 2006. (August 21, 2006
Progress Note and Discharge Summary (PRMH 00513-515), attached as Exhibit 5)

In his Notice of Intent filed August 5, 2009, Durrett alleged Defendant Richland
Memorial and others were negligent in disregarding his instructions and administering “certain
(unspecified) anesthetic and sedative drugs” to him in the emergency room, which caused him to
go into cardiac arrest. (Notice of Intent, Y 7-12) These allegaﬁons are repeated essentially
verbatim in Durrett’s Complaint filed February 28, 2013.  (Plantiff's Compl., 1§ 6-8)
Defendants filed their Answer on or about June 24, 2013, in which they asserted a general denial

and numerous substantive defenses, including expiration of the statute of limitations,

! Durrett’s urine drug screen was positive for amphetamines. (August 11, 2006 Consult Note
(PRMH 0502), attached as Exhibit 6)

2 “In a precordial thump, a provider strikes with a single blow of the fist to the middle of a
persons [sic] stermum. The intent is to interrupt a potentially life-threatening rhythm.”
http://en.wikipedia.org/wiki/Precordial _thump (last accessed July 16, 2014).

2
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comparative fault, and Durrett’s failure to file the required expert affidavit. (Defs.” Answer, {{
1, 6, 14, and 15)

SUMMARY JUDGMENT STANDARD

South Carolina jurisprudence makes clear that in medical malpractice actions such as
this, summary judgment “is appropriate when there is no genuine issue of material fact such that
the moving party must prevail as a matter of law.” David v. McLeod Regional Medical Center,
367 S.C. 242, 626 S.E.2d 1 (2006) (citing SCRCP 56(c)). In order to establish a genuine issue of
material fact, Plaintiff must adduce evidence demonstrating “(1) the generally recognized and
accepted practices and procedures that would be followed by average, competent practicioners in
the defendants’ field of medicine under the same or similar circﬁmstances, and (2) that the
defendants departed from the recognized and generally accepted standards.” Id., 367 at 248-247,
626 S.E.2d at 4 (citing Pederson v. Gould, 288 S.C. 141, 143-144, 341 S.E.2d 633, 634 (1986)
(additional citation omitted)). Further, Plaintiff must establish that the breach of the applicable
standard of care proximately caused his injuries and damages. Id. (citing Green v. Lilliewood,
272 S.C 186, 193, 249 S.E.2d 910, 913 (1978)).

Plaintiff also must “provide expert testimony to establish both the required standard of
care and that defendants’ failure to conform to that standard, unless the subject matter lies within
the ambit of common knowledge so that no speéial learning is required to evaluate the conduct of
the defendants.” Id., 367 S.C. at 248, 626 S._E.2d at 4 (citing Pederson, 288 S.C. at 143, 341
S.E.2d at 634). In recognition of these requirements, the South Carolina General Assembly has
seen fit to impose the requirement that plaintiffs in medical malpractice actions must, prior to the

filing of a summons and complaint, file a “Notice of Intent to File Suit and an affidavit of an
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expert witness, subject to the requirements established in Section 15-36-100. . ..” S.C. Code
Ann. § 15-79-125(A); see also S.C. Code Ann. § 15-36-100.

ARGUMENT

L. PLAINTIFF’S NOTICE OF DISMISSAL AND COMPLAINT ARE SUBJECT TO
SUMMARY DISMISSAL GIVEN HIS FAILURE TO FILE THE TIMELY
AFFIDAVIT OF AN EXPERT WITNESS AS REQUIRED BY APPLICABLE
STATUTORY PROVISIONS.

The legal issue in this case is simple. Durrett’s case is subject to dismissal because he did
not simultaneously file the affidavit of an expert witness in support of his Notice of Intent to File
Suit, which is an absolute prerequisite to the filing or initiating of a civil action alleging injury as
a result of medical malpractice. See S.C. Code Ann. 15-79-125(A) (“Prior to filing or initiating a
civil action alleging injury or death as a result of medical malpractice, the plaintiff shall
contemporaneously file a Notice of Intent to File Suit and an affidavit of an expert witness. . . .”).
Instead, he relied upon the affidavit of his attorney, which expressly relied upon inapplicable
provisions of S.C. Code Ann. 15-36-100(C)(2) in an attempt to excuse his failure to comply with
the mandatory pre-suit affidavit requirement. As such, Durrett’s Notice of Intent to File Suit was
procedurally defective, the subsequent ﬁliné of his Complaint was a nullity, and his claims are
barred by the statute of limitations. Even assuming, without conceding, that Durrett’s claims are
procedurally viable, he has adduced no competent evidence establishing a genuine issue for trial.
As such, summary judgment is appropriate.

A. Procedural Background

Durrett filed his Notice of Intent to File Suit pursuant to S.C. Code Ann. § 15-79-125 on
or after August 5, 2009. In that Notice of Intent, Durrett alleged he sustained injuries and

damages during his course of medical treatment at Richland Memorial following his August 9,

2006 automobile accident. Of particular relevance here, Durrett alleges that the administration
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of certain medications by Richland Memorial personnel cause him to go into cardiac arrest,
thereby causing him to sustain injuries énd damages.

Durrett’s Notice of Intent did not include the affidavit of an expert witness as required
pursuant to S.C. Code Ann. § 15-79-125(A). Instead, Durrett submitted the Affidavit of his
attorney, Melvin Bannister (“Bannister”), and contended that he was not required to submit an
affidavit in light of the provisions of S.C. Code Ann. § 15-36-100(C)(2) (excusing the
contemporaneous filing of an affidavit with the complaint “to support a pleaded specification of
negligence involving subject matter that lies within the ambit of common knowledge and

experience, so that no special learning is needed to evaluate the conduct of the defendant.”). In

- his Affidavit, Bannister acknowledged Durrett’s notice was filed within ten days of expiration of

the statute of limitations and pledged to “file an expert’s affidavit to supplement the filing of a
Complaint in this matter within forty five (45) days of the filing of such a pleading and a
determination by the Court of Common Pleas that such an affidavit is required.” (Bannister Aff,,
attached as Exhibit 7, p. 2, § 3) Durrett never filed the affidavit required by §15-79-125(A)
(Notice of Intent to File Suit) or the affidavit contemplated by § 15-36-100 (complaint alleging
professional negligence).

Defendants filed a motion to dismiss Durrett’s Notice of Intent pursuant to S.C. Code
Ann, §§ 15-79-125 and 15-36-100, as well as Rules 12(b)(1) and 12(b)(6), SCRCP, on or after _
September 22, 2009. Defendants’ motion was based upon: (a) Durrett’s failure to follow the
statutory conditions precedent to the filing of a medical malpractice action as set forth in § 15-
79-125; and (b) Durrett’s failure to provide an expert affidavit within 45 days of the filing of a
complaint as provided for in § 15-36-100(C). Defendants supported their motion with the

Affidavit of William Ross, M.D., who opined to a reasonable degree of medical certainty, and
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without contradiction, that Defendants did not deviate from the applicable standard of care and
that administration of the types of drugs at issue in Durrett’s Complaint “is not within the
common knowledge of the ordinary lay person and expert testimony is required.” (Affidavit of
W. Ross, M.D., attached as Exhibit 8, §Y 3-4)

The Court of Common Pleas for Richland County filed its order dismissing Durrett’s
Notice of Intent to File Suit on May 25, 2011. In its order, the court rightly concluded this case
involves complex interactions with drugs allegedly resulting in cardiac arrest and other medical
complications. (May 25, 2011 Order, attached as Exhibit 9, pp. 3-4) Further, the court

concluded Durrett ran afoul of S.C. Code Ann. §§ 15-36-100(C)(1) and 15-79-125(A) because he

* did not file a timely expert affidavit in support of medical malpractice allegations. (Zd,, pp. 4-5)

Durrett moved for reconsideration, and, via Form 4 Order filed April 3, 2012, the court ruled the
“Im]otion to reconsider granted. Formal order to follow.” (April 3, 2012 Form 4 Order, attached
as Exhibit 10) In an order filed nearly 18 months later — on January 8, 2014 — the court noted
that “after consideration,” the earlier order should be vacated but provided no additional
discussion or analysis of the substantive issues presented. (January 8, 2014 Order, attached as
Exhibit 11, p. 2) Further, the court determined, pursuant to § 15-3 6-100(C)(2)*, that no affidavit
wasirequired because Durrett’s claims fell within the ambit of common knowledge and ordered

the.parties to engage in mediation. (/d, pp. 1-2)

* This determination amounts to an error of law because, as explained in greater detail below, §
15-36-100(C)(2) has no application in the pre-suit, Notice of Intent to File Suit, stage of these
proceedings.
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Durrett filed his Summons and Complaint on or after February 28, 2013, in which he
largely re-asserted the allegations set forth in the Notice of Intent. Defendants answered with a
general denial and asserted numerous substantive defenses, including expiration of the statute of
limitations, comparative fault, and Durrett’s failure to file the required expert affidavit.

B. Legal Analysis

Section 15-79-125(A) addresses the notice of intent as a prerequisite to filing an action
for medical malpractice and requires the plaintiff to file, contemporaneously with his notice of
intent, “an affidavit of an expert witness, subject to the affidavit requireme:n’cs4 established in
Section 15-36-100 . . . .” Turning to Section 15-36-100, that provision sets forth certain
requirements for complaints alleging professional negligence and the requirement that such
complaints be supported by the contemporaneously filed affidavit of an expert witness.
Specifically, Section 15-36-100(B) makes clear that “in an action for damages alleging
professional negligence against . . . any licensed health care facility . . . the plaintiff must file as
part of the complaint an affidavit of an expert witness which must specify at least one negligent
act or omission claimed to exist and the factual basis for each claim based on the available

evidence at the time of the filing of the affidavit.” Subsection (C)(1) affords plaintiffs an

additional 45 days to file the required affidavit where “the period of limitation will expire, or

there is a good faith basis to believe it will expire on a claim stated in the complaint, within ten
days of the date of filing and, because of the time constraints, the plaintiff alleges that an
affidavit of an expert could not be prepared.” Subsection (C)(2) excuses the contemporaneous
affidavit requirement where the alleged negligent act or omission involves subject matter that

lies with the ambit of common knowledge and experience. Finally, Subsection (D) makes clear

* These requirements are set forth in § 15-36-100(A)(1)-(3) and address issues such as, but not
necessarily limited to, licensure and other relevant credentials and experience.
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that “[t]his section does not extend an applicable period of limitation . . . .” absent an exception
that does not apply in this case.

In this case Durrett has failed to file an affidavit of any expert as required pursuant to the
statutory proviéions addressed in the preceding paragraph. As such, his Notice of Intent to File
Suite is subject to summary dismissal, his Complaint is a nullity, and the statute of limitations
bars him from seeking recovery against Richland Memorial. The South Carolina Court of
Appeals addressed this precise issue in Ranucci v. Crain, 397 S.C. 168, 723 S.E.2d 242 (Ct. App.
2012), reh’g denied (March 15, 2012). In that case, plaintiff filed a medical malpractice action
three years after suffering a collapsed lung following a medical procedure and identified certain
physicians she intended to offer as expert witnesses at trial. Id., 397 S.C. at 169-170, 723 S.E.2d
at 242-243. In her notice of intent, plaintiff asserted that “time constraints” prevented
compliance with the contemporaneous filing requirement and that she would either file an
affidavit within 45 days or her allegations would be “within the ambit of common knowledge
and experience,” thereby obviating the need for an expert affidavit. Jd, 397 S.C. at 170, 723
S.E.2d at 243. Defendant moved to dismiss based upon plaintiff’s failure to comply with the
contemporaneous filing requirement and on the ground that the statute of limitations barred the
claim. Jd Thereafter, Plaintiff filed the affidavit of her expeﬁ, and defendant supplemented his
motion to dismiss to point out plaintiff’s failure to explain the “time constraints” that prevented
her from complying with the applicable statute. Jd The circuit court agreed that dismissal was
appropriate given plaintiff’s untimely expert affidavit, but it rejected defendant’s statute of

limitations argument. Id, 397 S.C. at 171, 723 S.E.2d at 243.
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The court of appeals affirmed dismissal. Addressing the interplay between § 15-79- 1.25
and §15-36-100, the court explained “[e]ach statute governs a distinct time period during the
litigation process, and those time periods are consecﬁtive.” Ranucci, 397 S.C. at 176, 723 S.E.2d
at 246. Further, “section 15-79-125(A) invokes only the provisions of section 15-36-100
governing the preparation and content of the affidavit. . . . [and] the legislature clearly intended
the two statutes to operate independently of one another and in distinct time frames, with the
specific exception that they share the criteria for preparing affidavits of expert witnesses.” Id,,
397 S.C. at 176-177, 723 S.E.2d at 246-247. Given the clear language of § 15-79-125, the court
affirmed dismissal, noting that the contemporaneous affidavit requirements applicable to the
notice of intent stage “do not permit a potential plaintiff to file her expert witness’s affidavit after
she files her Notice of Intent to File Suit.” Id, 397 S.C. at 178, 723 S.E.2d at 247°.

Inasmuch as Durrett failed to comply with the clear requirements of S.C. Code § 15-79-
125(A) by filing the required affidavit contemporaneously with his Notice of Intent, the notice is
procedurally defective and should be dismissed. The Bannister Affidavit, which relied upon a
statute with no import at the notice stage of these proceedings, does nothing to change this result,
and the subsequent filing of Durrett’s Summons and Complaint should be deemed a nullity. The
court did not have the benefit of the guidance provided by the court of appeals in Ranucci when
it ruled to the contrary, and that error should be corrected without further delay. Thus, given the

procedural defects in Durrett’s Notice of Intent to File Suit, combined with the passage of time,

° The majority in Ranucci did not reach the issue of whether the statute of limitations also
dictated dismissal of plaintiff’s medical malpractice action. In his concurring opinion, however,
Chief Judge Few noted that the court’s interpretation of these statutory provisions “requires the
conclusion that the statute of limitations has expired on any civil action [plaintiff] might have
brought for malpractice.” Id., 397 S.C. at 179, 723 S.E.2d at 248.
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this Court should dismiss Durrett’s Notice of Intent to File Suit, strike his improperly filed

Complaint, and dismiss this matter with prejudice as barred by the statute of limitations.

IL. DEFENDANT IS ENTITLED TO SUMMARY JUDGMENT ON THE
ADDITIONAL BASIS THAT PLAINTIFF HAS FAILED TO ADDUCE ANY
COMPETENT EVIDENCE DEMONSTRATING A GENUINE ISSUE OF
MATERIAL FACT FOR TRIAL.

In addition to Durrett’s failure to file the affidavit of an expert witness as required by S.C.

Code Ann. § 15-79-125(A), Richland Memorial is entitled to summary judgment given Durrett’s

failure to adduce any competent evidence, expert or otherwise, demonstrating an issue of fact for

trial. Specifically, Durrett has not come forward with any evidence to support the allegations in
his Complaint that agents of Richland Memorial disregarded his instructions, administered

“anesthetic and sedative drugs™ to which he claimed to be allergic, and that the administration of

these unspecified “anesthetic and sedative drugs” caused him to sustain injuries and damages.

(Plaintiff’s Compl., ¥ 6, 8, 12-15) To the contrary, the only medical evidence of causation in

this case demonstrates that Durrett’s alleged injuries and damages stem from the interaction of

medically necessary medications with the illegal methamphetamine that was present in Durrett’s
body at the time of his underlying automobile accident. As such, Richland Memorial is entitled
to summary adjudication in its favor on all claims asserted against it in this action.

Pursuant to South Carolina law, “medical malpractice actions require a greater showing

than generic allegations and conjecture.” David v. McLeod Regional Medical Center, 367 S.C.

242,249, 626 S.E.2d 1, 4 (2006). Indeed, as the South Carolina Supreme Court has observed, “if

the patient receives allegedly negligent professional medical care, then expert testimony as to the

standard of that type of care is necessary, and the action sounds in medical malpractice.”

Dawkins v. Union Hospital District, ___S.C. ___, 758 S.E.2d 501 (2014), reh’g denied (June 11,

2014) (internal citations omitted). In the uncontroverted opinion of one of Durrett’s treating
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physicians, “[t]he subject matter of this lawsuit involves the use and administration of various
anesthetic and/or sedative medications as well as contraindications for various anesthetic and/or
sedative medications . . . . [, and] that the utilization of these medications is not within the
common knowledge of the ordinary lay person and expert testimony is required.” (Affidavit of
W. Ross, M.D., attached as Exhibit 8, at § 4) Here, Durrett relies solely upon “generic
allegations and conjecture” in support of his claims and has not produced evidence or testimony
from any expert who will testify to a reasonable degree of medical certainty on his behalf.

According to Durrett’s own testimony, he was anesthetized and therefore unable to
provide any medical history to hospital personnel upon his admission at Richland Memorial.
(March 12, 2014 deposition of Phillip Scott Durrett, relevant portions of which are attached as
Exhibit 12, p. 44, lines 14-20; p. 45, lines 19-20) He further testified that from the time he
presented in the emergency room, it “[m]ight have been a minute” that he remained conscious
and that he does not remember anything else until waking up days later. ({d, p. 47, lines 5-21)
Along these lines, Durrett could not identify by name any medical provider associated with
Richland Memorial, including the physician he named as a defendant in this lawsuit and later
dismissed with prejudice. (/d, p. 50, lines 8-23; p. 54, lines 19-24) Similarly, he did not have
any knowledge of what medications he actually received while a patient at Richland Memorial or
what made him vomit following his sedation in the emefgency room. (Id, p. 50, lines 6-24) At
the same time, he testified he did not tell EMS or Richland Memorial about any allergies to
anesthetic or sedative medications. (Jd, p. 65, lines 18-25)

Durrett simply had no memory of what treatment he received or anything specific he
discussed with his doctors regarding his treatment. (Durrett Dep., Ex. 12, p. 53, lines 4-15)

Durrett also candidly admitted he did not recall giving any medical history to anyone at the
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hospital, including his alleged allergy to anesthetic and/or sedative medications. (Jd, p. 60, lines
9-15) Further, when questioned about whicﬂ medications he received, Durrett himself
acknowledged the medically complex nature of drug interaction when he testified “I have no
idea. My getting sick from that stuff like that is kind of hard to research.” (Id,, p. 65, lines 12-
15) Nevertheless, Durrett has failed to identify any expert who will opine that his injuries and
damages stem from Richland Memorial’s administration of medications to which he now claims
to be allergic.

The only medical expert who has offered a causation opinion in this case is Richland
Memorial’s retained expert witness, Dr. Robert Clodfelter (“Dr. Clodfelter”). Dr. Clodfelter is
board certified in emergency medicine and serves as the Medical Direcjtor of the Emergency
Department of the Hilton Head Hospital. (June 11, 2014 deposition of Robert Clodfelter, M.D.,
relevant portions of which are attached as Exhibit 13, p. 5, lines 5-12) In his review of the
relevant medical records, Dr. Clodfelter noted Durrett arrived at Richland Memorial in an
uncooperative and combative state and, therefore, was given a paralytic agent and a sedative in
order to facilitate a “very rapid trauma assessment.” (Id., p. 6, lines 12-23)

Dr. Clodfelter also noted that medical records indicate Durrett admitted ingesting
methamphetamine the day before the accident, that Dﬁrett’s urine drug screen yielded a positive
result for that substance, and that Durrett is allergic to morphine and codeine®. (/d, p. 19, lines
1-8) Further, the methamphetamines were still present in Durrett’s system because that drug
metabolizes quickly and would not have been detectible in a urine screen twenty-four hours after
it had been ingested. (J/d, p. 23, line 16 — p. 24, line 1) In Dr. Clodfelter’s opinion, the

methamphetamine in Durrett’s system could interact adversely with everything and anything

§ Neither morphine nor codeine were administered during Durrett’s course of treatment at
Richland Memorial.
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given to the patient, resulting in symptoms including altered mental status, cardiac dysrhythmia,
and tachycardia. (/d, p. 22, line 25 — p. 23, line 9)

Turning to the paralytic agents hospital staff actually administered (Norcuron and
Anectine), Dr. Clodfelter testified these medications are not indicated to have caused Durrett’s
cardiac issues. (Clodfelter Dep., Ex. 13, p. 26, line 24 — p. 27, line 4) Instead, Dr. Clodfelter
agreed with Durrett’s treating cardiologist that Durrett’s cardiac issues likely resulted from a
combination of the methamphetamines in his system, the administration of propofol, and a sharp
drop in blood pressure. (Id, p. 27, lines 5-10; August 11, 2006 consult record) Specifically, Dr.
Clodfelter opined that Durrett’s “cardiac problems were related to dysrhythmia, which means an
abnormal cardiac thythm due to hypotension and the effects of amphetamines.” (Id, p. 27, line
25 —p. 28, line 2)

Thé dearth of evidence substantiating Durrett’s allegations of medical malpractice plainly
demonstrate the absence of any genuine material issue of fact for trial. Given Durrett’s reliance

on supposition and conjecture, and his failure to come forward with competent expert testimony

in support of his claims, Defendant Richland Memorial is entitled to an order granting it

summary judgment on each and every allegation asserted against it in this lawsuit.

CONCLUSION
For the reasons stated herein, Defendant Richland Memorial respectfully submits that it is
entitled to an Order granting it summary judgment and dismissing Plaintiff’s claims against it in

their entirety and with prejudice.

(Signature page to follow.)
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CERTIFICATE OF SERVICE
I hereby certify that this 17th day of July 2014 a copy of the MEMORANDUM OF

PALMETTO HEALTH ALLIANCE d/b/a PALMETTO RICHLAND MEMORIAL IN

SUPPORT OF ITS AMENDED MOTION FOR SUMMARY JUDGMENT has been served

upon other counsel of record, by hand delivery, to the following:

Melvin D. Bannister, Esquire
5115 Forest Drive ]
Columbia, SC 29206 AN
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Client Name: Palmetto Health Richland Patient Name: DURRETT, PHILLIP

Client Address: 5 Richland Medical Park Patient Address: :

("“‘-\mbia, SC 29203 ‘ COLUMBIA, SOUTH CAROLINA 29206
Admitting Physician: Bynoe MD, Raymond P Age: 47 years
Attending Physician: Bynoe MD, Raymond P Date of Birth: -

Performing Physician: Performed Date/Time: -Authenticated By: - .. Authenticated Date/Time:
Moslander MD, Terry V 8/10/2006 9:01:00 AM  Fuerst MD, Ronnie S 8/12/2006 2:57:30 PM

Emergency Dept
DATE OF VISITATION: 08/09/2006

ACCOUNT NOUMBER: 06221015397

ATTENDING: Attending present was Dr. Ron Fuerst, present and available at
all times.

MODE OF ARRIVAL: EMS.
CHIEF COMPLAINT: Motor vehicle crash.

HISTORY OF PRESENT ILLNESS: This is a 47-year-old Caucasian male, with no
prior medical history, involved in a motor vehicle crash with a motor
vehicle. Was reported by EMS that the patient was entrapped for
approximately 15 minutes and had to be extricated from the car. Said
there was severe right-sided damage with the right side of the fender and
engine compartment pushed back into the car. Patient was awake, alert and
oriented x3 upon arrival. He is very aggressive, violent nature. His GCS
was 15, verbal 5, motor 6. Upon arrival, he was on back board and
_C-collar, complaining of left leg pain.

\_ .DENDUM: Patient said he was wearing a seat belt and air bags were
deployed.

REVIEW OF SYSTEMS: Negative for fevers, chills, sweats, nausea, vomiting,
headache, blurry vision, chest pain, abdominal pain, loss of
consciousness.

FAMILY HISTORY: No significant medical injuries of primary family
members.

SOCIAL HISTORY: He denies tobacco, alcohol, or illicit drug use.

PAST MEDICAL HISTORY: Patient says he has had several surgeries in the
past for previous accidents.

MEDICATIONS: UNone.

ALLERGIES: He is allergic to MORPHINE. States that during a surgery they
gave him morphine and they had to bring ATLS protocols into action to
bring him back.

PHYSICAL EXAMINATION:
VITAL SIGNS: Pulse 88, respiration 20, blood pressure is 139/107, pulse
ox is 86% on room air.
GENERAL APPEARANCE: Well-developed, well-nourished, overwelght Caucasian
male. GCS of 15, eyes 4, verbal 5, motor 6.
HEENT: Normocephalic, atraumatic. Pupils egual, round and reactive to
light.
Extraocular movements intact. Nares are patent. Oropharynx was deemed
clear. His mid face was stable. He had no tenderness over his mandible.
He had no tympanum bilaterally.
NECK: 1In C-collar. He had no midline tenderness. Trachea was in
midline.
LUNGS: Respirations clear to auscultation bilaterally. WNo wheezes,

ales, or rhonchi. Egual breath sounds.

_ARDIOVASCULAR: Regular rate and rhythm, no murmurs, rubs or gallops are
appreciated.

Patient Name: DURRETT, PHILLIP Page 1 of 286 Pﬁnt Date/Time 9/16/2009 10:27 AM

MRN: R013106409

MRN: R013106409
FIN: R0622101597
Financial Class: MIAP

Admit Date: 8/9/2006
Admit Time: 6:00:00 PM
Discharge Date: 8/23/2006
Discharge Time: 8:45:00 PM
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Client Name: Palmetto Health Richland Patient Name: DURRETT, PHILLIP MRN: R013106409
FIN: R0622101597

Client Address: 5 Richland Medical Park Patient Address; ¢ Financijal Class: MIAP
C~lmbia, SC 29203 COLUMBIA, SOUTH CAROLINA 29206 Admit Date: 8/9/2006
Admit Time: 6:00:00 PM
Aumitting Physician: Bynoe MD, Raymond P Age: 47 years Discharge Date: 8/23/2006
Attending Physician: Bynoe MD, Raymond P Date of Birth: Discharge Time: 8:45:00 PM

Perforpiing Physician: .. Performed Date/Time:  Authenticated By: Authenticated Date/Time:
Moslander MD, Terty V 8/10/2006 9:01:00 AM  Fuerst MD, Ronnie S 8/12/2006 2:57:30 PM

ABDOMEN: Soft, nondistended, nontender, had positive bowel sounds.
MUSCULOSKELETAL: Patient had full range of motion of his upper
extremities bilaterally. He had no tenderness to palpation over his
wrists, elbows, or shoulders. No tenderness over his vertebral column.
The patient did have tenderness over his left knee and thigh, appeared to
be a small deformity just on the proximal tibia with some discoloration
and bruising. He had good distal pulses bilaterally.

SKIN: Patient had abrasion to the left hand. He had a 4-cm laceration to
the left forearm and an 8-cm laceration to the left forearm with
significant bleeding.

NEUROLOGICAL: Cranial nerves 2-12 are grossly intact. No focal deficits
were appreciated. He had strength in the upper and lower extremities
bilaterally, sensation bilaterally.

MEDICAL DECISION MAKING: After reviewing history of present illness and
physical examination, patient was dispatched out as an 811, and 811 labs,
CT of the head, C—-spine, and chest, abdomen and pelvis were ordered for
the patient as well as x-rays of the left hip and thigh, knee, and tib-fib
as well as x-rays for the left forearm.

LABORATORY: His labs and x-rays are pending at this time.

i _ -RGENCY DEPARTMENT COURSE: Patient was brought back to the emergency

‘ department where he was promptly evaluated and given a thorough

| examination. During the whole examination, patient was verbal, cussing,

| noncompliant, and very uncooperative. Trauma came down to evaluate the

| patient. Patient was not cooperating. It was determined at that time

‘ that the patient would need to be intubated for protection and his own
care. Intubation was then done using 10 of Norcuron, 5 Versed, and 150
succinylcholine x2. Patient was initially bagged up to 100%
preoxygenated. He was given the RSI medications and using a Miller blade
while head was held in C-spine precautions, cords were attempted to be
visualized. Patient's initial intubation was difficult. Patient had to
be re-oxygenated and re-bagged while cricoid pressure was applied. Second
attempt was then attempted at this time. A 7.5 ET tube was passed to
approximately 26 cm. There was good color change, good breath sounds.
Chest x-ray was then ordered to validate placement of the ET tube.
Patient at that time was waiting to go to his radiologic studies. Patient
did have a FAST examimation while he was here in the emergency department,
which was negative.

CLINICAL IMPRESSION:

1. Questionable left leg fracture secondary to motor vehicle crash.
2. Questionable abdominal injury secondary to motor vehicle crash.
3. Lacerations to6 left forearm secondary to motor vehicle crash.

4. Intubated, wventilated.
DISPOSITION: Patient will be admitted to trauma service.
Reviewed and agree with above note

Dictated by: Terry Moslander,
MD

TM:hs

D: 08/09/2006 3:15 P T: 08/10/2006 95:01 A

Job #: 000347471 T Job #: 918237 Doc #: 886593

L
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Client Name: Palmetto Health Richland Patient Name: DURRETT, PHILLIP MRN: R013106409
FIN: R0622101597

Client Address: 5 Richland Medical Park Patient Address: Financial Class: MIAP
Columbia, SC 29203 COLUMBIA, SOUTH CAROLINA 29206 Admit Date: 8/9/2006

' Admit Time: 6:00:00 PM
\.:nitting Physician: Bynoe MD, Raymond P Age: 47 years Discharge Date: 8/23/2006
Attending Physician: Bynoe MD, Raymond P Date of Birth: - Discharge Time: 8:45:00 PM

Tt

T e ity 2d €I T =1iZ s 5 a e eri A
R A e C N P T e

Performing Physician: Performed Date/Time: Authenticated By: Authenticated Date/Time:
Gowder MD, Daniel W 8/11/2006 3:15:00 PM Hendricks MD,CW 8/14/2006 2:35:11 PM
Consultation Report

DATE OF CONSULTATION: 08/10/2006

CONSULTING ASSISTANT: Dr. Raymond Bynoe from the trauma surgery service.

REASON FOR CONSULTATION: Ventricular tachycardia and transesophageal
echocardiogram. }

HISTORY OF PRESENT ILLNESS: This is a 47-year-old white male who is in
the CCU now. He came into the hospital yesterday via the ER after he was
involved in an MVC. No loss of consciousness. He was entrapped for
approximately 15-20 minutes, He was intubated in the emergency room
secondary to his altered mental status. He is now sedated and paralyzed,
unable to tell me any of his other history. Per the notes and staff here
at the hospital last night, after being admitted to the hospital, he had
.- =~ episode after he was started on propofol of hypotension. He began
. ving many PVCs, went into possibly a junctional, and then a ventricular
‘tachycardia with this hypotension. He did have a precordial thump x2, and
then subsequently came back into sinus tachycardia. He did not have to be
defibrillated. It was thought potentially the patient was having an ML
Afier the propofol was stopped, the patient was placed on Levophed
overnight and is now off Levophed and nonmotensive. Patient has no
history of any coronary problems. The rest of his history is per the
chart.

PAST MEDICAL HISTORY: None.

PAST SURGICAL HISTORY: He has had multiple extremity fracture surgeries
in the past. v

REVIEW OF SYSTEMS: Unable to be obtained secondary to patient was
intubated. The rest of the review of systems negative.
FAMILY HISTORY: Unknown.

SOCIAL HISTORY: He was asked about drug use prior to intubation and he
denied any alcohol, tobacco, or illicit drug use.

ALLERGIES: MORPHINE and CODEINE.

MEDICATIONS: None, prior to hospital. The patient is now on medications
incinding Ativan drip, Norcuron drip, fentanyl drip. He is also on
Carafate, Lovenox, Mycostatin, Colace, Dulcolax, and Lopressor.

(‘ "HYSICAL EXAMINATION:
... /1ITAL SIGNS: Heart rate 121, blood pressure 117/70, pulse ox 95% on an

Patient Name: DURRETT, PHILLIP ' Page 5 of 286 Print Date/Time 9/16/2009 10:27 AM
MRN: R013106409 - ST
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Client Name: Palmetto Health Richland Patient Name: DURRETT, PHILLIP

MRN: R013106409

- FIN: R0622101597

Client Address: 5 Richland Medical Park Patient Address: ¢

Columbia, SC 25203 COLUMBIA, SOUTH CAROLINA 29206

Financial Class: MIAP

Admit Date: 8/9/2006

Admit Time: 6:00:00 PM

_ .aitting Physician: Bynoe MD, Raymond P

. .Age: 47 years
Attending Physician: Bynoe MD, Raymond P

Date of Birth: «

Discharge Date: 8/23/2006
Discharge Time: 8:45:00 PM

Performed Date/Time:

Performing Physician: | Authenticated By
Barefoot PA, Gregory E 8/21/2006 5:18:00 PM Bynoe MD, Raymond P
Progress Notes
ADMISSION DIAGNOSES:
1, Status post motor vehicle collision.
2. Combativeness with possible aspiration.
3. Left lower extremity deformity.
4. Possible intrathoracic injury.
5. Possible intraabdominal injury.
6. Possible spinal injury.
TRANSFER DIAGNOSES:
1. Status post motor vehicle collision.
2. Concussion.
3. Ventricular tachycardia, resolved.
4. Aspiration pneumonitis/methicillin susceptible staphylococcus
aureus.
5. Left forearm laceration.
6. Left tibial plateau fracture.
7. Positive amphetamines on urine drug screen.
8. Respiratory failure.
|  :ENDINGS:
“._. . Dr. Raymond Bynoe.
2. Dxr. James Morrisonm.
3. Dr. Stephen Fann.
CONSULTANTS :
1. Columbia Heart Center.
2. UsC Psychiatry, Dr. Brandenburg and Dr. Mozingo.
3. Premier Orthopedics, Dr. James Carr.
PROCEDURES : . .
1. On August 10, 2006, fiberoptic bronchoscopy.
2. On August 11, 2006, fiberxoptic bronchoscopy.
3. On August 16, 2006, fiberoptic bronchoscopy.
a. Oon Rugust 16, 2006, open tracheostomy.
5. on August 17, 2006, open reduction, internal fixation of left tibia

plateau fracture.

HOSPITAL COURSE: The patient is a 47-year~old Caucasian male who on
August 9, 2006, was involved in a MVC, positive loss of consciousness with
entrapment. He was extricated and brought into Palmetto Richland
Emergency Department. Glasgow coma scale was 15 prior to arrival. Upon
evaluation in accordance with ATLS guidelines by the trauma services team,
it was noted that the patient became cooperative and combative. An RSI
was underway and there was some suspicion whether or not the patient
aspirated secondary to the RSI. BAlso on exam, the patient was noted to
have a left lower extremity deformity as well as a left upper extremity
forearm laceration. Otherwise, the exam was essentially unremarkable.
The patient was further examined with CAT scans of the head, chest,
abdomen, pelvis, and C-spine. The patient was then admitted to the
surgical trauma service for additional evaluation and management. Upon
~wvaluation of the films, it was noted that the patient did have what was
1t to be aspiration pneumonitis and on the date of admission, the
~..atient went into ventricular tachycardia. A work up did not reveal any

" Patient Name: DURRETT, PHILLIP Page 17 of 286
MRN: R013106409
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C]i;ntName: Palmetto Health Richland Patient Name: DURRETT, PHILLIP MRN: R013106409
: FIN: R0622101597

Client Address: 5 Richland Medical Park Patient Address: ¢ A Financial Class: MIAP
Columbia, SC 29203 ’ COLUMBIA, SOUTH CAROLINA 29206 Admit Date: 8/9/2006

Admit Time: 6:00:00 PM
»..«nitting Physician: Bynoe MD, Raymond P Age: 47 years Discharge Date: 8/23/2006
Attending Physician: Bynoe MD, Raymond P Date of Birth: .- Discharge Time: 8:45:00 PM
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Performing Physician: Performed Date/Time: Authenticated By o Authenticated Date/Time:
Barefoot PA, Gregory E 8/21/2006 5:18:00 PM Bynoe MD, Raymond P " 8/27/2006 12:55:29 PM

true MI. Columbia Heart Center evaluated the patient and oxdered a TEE to
rule out blunt cardiac injury. He did not have blunt cardiac injury on
their examination. They continued to follow loosely for a period of time
and they have since signed off. Also, the patient was noted to have a
tibial plateau fracture. Dr. James Carr was consulted concerning this,
Ultimately, the patient underwent an ORIF of the left tibia and the
patient is weightbearing as tolerated.in the knee immobilizer which
physical therapy has worked with the patient concerning this. The patient
did develop some respiratory failure early on and ultimately had a
tracheostomy tube placed on August 16, 2006, and he was de-cannulated on
august 21, 2006. He developed a febrile episode which was worked up and
his pneumonitis actually turned into pneumonia with staphylococcus aureus
and he received antibiotics for this and these antibiotics are to go off
on August 22. He is currently on cefepime, tobramycin, and Flagyl. The
patient was noted to have amphetamines on urine drug screen and he
actually had "crystal meth" the night of the incident and psychiatry saw
the patient in consultation and felt that he would be suitable for LRADAC
upon followup. Otherwise, the patient is doing well. He was
de-cannulated today. His NG was removed, and he was placed on a full
liquid diet and he was felt to be suitable for transfer to 7 East.
Condition at transfer is stable. Disposition is 7 East.

(\ ansfer medications include the following:
1. Normal saline at KVO.

2. Lovenox 40 mg subcu g.l2h.
3. Colace 100 mg p.o. 2 times daily.

q. Zofran 4 mg IV g.6h. p.r.n. nausea and vomiting.

5. Dulcolax 1 p.r. q.48h.

6. Lopressor 50 mg p.o. b.i.d.

7. Tobramycin 300 mg IV g.24h. with a stop date of 8/22.

8. Cefepime 1 g IV g.12h. with a stop date of 8/22.

9. Flagyl 800 mg IV g.6h. with a stop date of 8/22.

10. Loxtab 5/325 one to two by mouth every 6 hours as needed for pain.

This dictation is an addendum to the transfer summary dated 8/21/06 by
Gregory Barefoot, PA.

ADDENDUM TO 000360241, document number 892627.

HOSPITAL COURSE: RAll other details concerning the patient's hospital
course were included up until the 21st of August. At this time, he was
transferred to 7 East. On August 21, the patient visited by psychiatry,
who referred him to LRADAC for amphetamine abuse. The patient was
evaluated by speech pathology, speech therapy, and was placed on a full
ligquid diet, which was upgraded prior to his discharge. He did well over
the next 2 days. No acute event occurred. Be completed the courses of
his antibiotics, including tobramycin, cefepime, and Flagyl for his
aspiration pneumonitis. On August 22, 2006, his left tibial plateau
fracture having been repaired, was revisited by orthopedics. He was told
to be weightbearing as tolerated with his knee immobilizer. The patient
progressed well with physical therapy and occupational therapy and was
felt to be safe and adequate for discharge on August 23, 2006.

Discharge condition good.
DISPOSITION: Discharge to home with family.

(. DICATIONS:
1. Colace 100 mg 1 p.o. b.i.d. while taking Lortab.
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Client Name: Palmetto Health Richland Patient Name: DURRETT, PHILLIP MRN: R013106409

. FIN: R0622101597
Client Address: 5 Richland Medical Park Patient Address: Financial Class: MIAP

(/‘““mbia, SC 29203 COLUMBIA, SOUTH CAROLINA 29206 " Admit Date: 8/9/2006
Admit Time: 6:00:00 PM

Aamitting Physician: Bynoe MD, Raymond P Age: 47 years Discharge Date: 8/23/2006 .

Attending Physician: Bynoe MD, Raymond P Date of Birth: Discharge Time: 8:45:00 PM

Performing Physician: . Performed Date/Time: Authenticated By Authenticated Date/Time:
Barefoot PA, Gregory E 8/21/2006 5:18:00 PM Bynoe MD, Raymond P 8/27/2006 12:55:29 PM
2. Lortab 5/500 mg 1 to 2 p.o. g.6h. p.r.n. pain.

DISCHARGE INSTRUCTIONS: The patient was instructed to follow up with
LRADAC as an outpatient for his amphetamine addiction/abuse. He was also
instructed to follow up with Dr: Carr at 3 Med Park on September 13 at 1
p.m. He was given the number, 434-6808 as a contact. He is also
instructed to follow up with the trauwma clinic at 180l Sunset in
approximately 10 to 14 days. The number given was 434-4100. His return
.to work was to be determined in followup. He was instructed to bear
weight as tolerated with his knee immobilized in place. He was also
provided a rolling walker. His diet was mechanical, soft, with thin
liquids. Opon discharge, he was instructed to contact the MD if he had
any increased pain, swelling, fever over 101 degrees, and to contact the
trauma resident on call if he had any problems or questions.

Dictated by: Gregory
Barefoot, PA

GB:hsEDITED 08/24/2006

( 08/21/2006 4:51 P T: 08/21/2006 5:18 P

.. o #: 000360241/362911 T Job f: 276882/332608

Doc #: 892627
cc: Gregory Barefoot, PA
Raymond P Bynoe, MD

Electronically Signed & Verified on 08/27/2006 12:55
by Raymond P Bynoe MD

s

Substance: codeine
Update Dt Tm Updated By
8/9/2006 11:58:03 PM Young RN, Leah N Reaction Status: Active; Type: Allergy; Category: Drug
Allergy;

Substance: morphine -
Update Dt Tm Updated By

8/9/2006 7:11:51 PM Leaphart RPh, Ashley R Reaction Status: Active; Type: Allergy; Category: Drug
Allergy;
Patient Name: DURRETT, PHILLIP Page 19 of 286 Print Date/Time 9/16/2009 10:27 AM
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Client Name: Palmetto Health Richland Patient Name: DURRETT, PHILLIP

MRN: R013106409

FIN: R0622101597

Client Address: 5 Richland Medical Park Patient Address:

Lolumbia, SC 29203 COLUMBIA, SOUTH CAROLI’NA 29206

" ~umitting Physician: Bynoe MD, Raymond P Age: 47 years
Attending Physician: Bynoe MD, Raymond P Date of Birth:

53

S

Authenticated By:
Hendricks MD, CW

Performed Date/Time:
8/11/2006 3:15:00 PM

Performing Physician:
Gowder MD, Daniel W

APRYV vent setting, 14 respirations. He is slightly febrile with a
température of 37.9 Celsius.

GENERAL: He is sedated and paralyzed.

ENT: He has no evidence of any facial trauma overtly.
CARDIOVASCULAR: Tachy with no murmur.

RESPIRATORY: He has bilateral rhonchi.

GI: Nondistended, soft.

MUSCULOSKELETAL: There is no swelling. During the exam, he is
paralyzed.

SKIN: There is no rash. Multiple tattoos.

LABORATORY DATA: INR is 1.0. CBC shows a hemoglobin of 15.0. BMP
sigpificant for a slightly elevated potassium of 5.6 which could
potentially be related to a crush injury since the patient was entrapped.
He is hypocalcemic slightly at 7.7. He has an anion gap of 5. Cardiac
enzymes are negative x3 sets. Phosphorus 2.9, Magnesium is slightly low
+1.4. Chest x-ray shows bilateral air-space opacities. EKGs: Prior to
s episode last night, he had an EKG that showed sinus tach with no

“significant abnormalities. The rhythm strips do demonstrate multiple PVCs

as well as episodes of junctional rhythm as well as potentially some
v-tach, although this could represent some sort of tachycardia with some
aberrant conductions that potentially was not v-tach at all. It is

difficult to say at that point. He did receive 2 precordial thumps last
night which apparently led him going back into sinus tach. He never had
to be defibrillated. He was taken off the propofol after this and the
propofol potentially was a potentiator of this. His 12-lead after this
episode did show a sinus tach with a right bundle branch block, some
slight ST elevations in V1 and V2 with some slight ST depressions in V3
throngh V6 with some depressions in II, III, and aVF, which could
potentially represent some ischemia the patient had. Overnight, though,
his EKG has normalized, and his enzymes were negative overnight.

ASSESSMENT AND PLAN:

1. Episodes of ventricular tachycardia/junctional/premature ventricular
contractions with hypotension. He did have 3 sets of negative
cardiac enzymes. His EKG is now normal, shows normal sinus rhythm.
He does not have any other real risk factors for coronary artery
disease. His urine drug screen was positive for ampbetamines, and
he did have this episode after receiving a bolus of propofol which
potentially could have made him go hypotensive and, thus, have some
decreased perfusion to his heart causing him to have this
arrhythmia, A TTE was attempted but unable to be performed due to
poor windows. We have been asked to do a TEE which we will plan to
do. At this point, I would not see any reason to start an
antiarthythmic such as amiodarone. Since the patient has had no
more arrhythmia, it seerns to be logical that this was probably

Patient Name: DURRETT, PHILLIP Page 6 of 286
MRN: R013106409

Print Date/Time 9/16/2009

Financial Class: MIAP

Admit Date: 8/9/2006

Admit Time: 6:00:00 PM
Discharge Date: 8/23/2006
Discharge Time: 8:45:00 PM

Authenticated Date/Time:
8/14/2006 2:35:11 PM

10:27 AM
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STATE OF SOGUTH CARGLINA IN'THE COURT-OF COMMON PLEAS:
GOUNTY GF-RICHLAND,

Philip Buirett,

IN THE BIETH-CIRGUIF

DEFENDANT.

SWGRN SAYS AS F@LL@WS

1. ‘LreprésentithePlaintitf PHillip Duriett,

. ThePlamt;ff lm_g the Notace of Inte;nt a*short"‘lan"‘" aterient.of faels, Hng

Himbtaions forithe i ajurytoiPhillip. Fumeti,

Becguse OfMesconstramtsithe Plaintiff could notprepare:

forn/'to beford: m" on
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IN THE COMMON PLEAS COURT

STATE OF SOUTH CAROLINA )
V ‘ ) .
C COUNTY OF RICHLAND ) CASE NO.: 09-CP-40-5568
PHILLIP DURRETT, )
: )
Plaintiff, ) F e
) > =2
Vvs. ) [ ﬁ}w: : -
: ) AFFIDAVIT OF W. ROSSMED. 3 “n <3
PALMETTO HEALTH ALLIANCE d/b/a ) A N
PALMETTO RICHLAND MEMORIAL, ) R O . ]
and W. ROSS, M.D., ) = s P
wa b= -
. ) w = O&
Defendants. ) = . é =
) Mm% :q“

PERSONALLY APPEARED before me William Ross, M.D., who, first being duly sworn,

deposes and states as follows:

Jama phy_siéiz_m licensed to practice medicine in the State of South Carolina. -

e 1‘.?;: .
2. I.am a Defendant in-the above-captioned matter and have reviewed all of the pertinent
i medical records-from ?almetto Richland Memorial.
( 3. It is my opinion, to a reasonable degree of medical certainty, that there has been no

deviation from the standard of care in this case by any of the Defendants.

. ¢4~ - -The subject matter of this lawsuit involves the use and administration of various

anesthefic and/or sedative meédications as well as contraindications for various anesthetic and/or sedative

medications. It is my opinion that the utilization 6f these medications is not within the common

knowledge of the ordinary lay person-and expert testimony is ired.

P>

Wﬂham Ros‘s/MD

SWORN TO before me this gg ;i
day of F2e /v n Gy, 2010

RBodrea 2 nblRE
Notary Public for South Carolina
[gégﬂ [

My Comimission Expires:
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Form 4

..STATE OF SOUTH CAROLINA . JUDGMENT IN A CIVIL O&SE

~
| o]
COUNTY OF RICHLAND : CASE NO: 2009CP4005568 ¢° % % -
IN THE COURT OF COMMON PLEAS S o e
. AL
. : _ . T ;”'}?
Phillip Durrett : : vs. ~ Pa,hﬁtt H_eauh@
. . % -:
Plaintiff: _:; g_;l
CHECK ONE:

[0 JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict
~ rendered. . .

[J DECISION BY THE COURT.  This action came to trial or heariﬁg before the court. The issues have been tried or hear

and a decision rendered.

-0 ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; T Rule 41(a),
SCRCP (Vol. Nonsuit); 1 Rule 43(k), SCRCP (Settled); - = . [] Other:
[0 ACTION STRICKEN (CHECK REASON): [ 1 Rule 40(j) SCRCP; O Bankruptcy:

[] Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award;
{1 Other:

[] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[J Affirmed; [ ] Reversed; [_] Remanded; [_] Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: X See attached order; [] Statement of Judgment by the Court:

Dated at Columbia, South Carolina, this day of _ , 2011,

PRESIDING JUDGE

This judgment was entered on the day of , 2011, and a copy mailed first class this
day of V) \'f , 2011, to attorneys of record or to parties (When appearing pro se) as follows:

Melvin Dean Bannister . ‘ Robert Gerald Chambers, Jr.

ATTORNEY(S) FOR THE PLAINTIFF(S)

. SCRCP APP-24/FORM 4 ' Clerk u Court
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"IN THE COMMON PLEAS COURT

STATE OF SOUTH CAROLINA )
: )
COUNTY OF RICHLAND ) CASE NO.: 09-CP-40-5568 .
) o
PHILLIP DURRETT, ) S
' ) o =
Plaintiff, ) o— =
) O
vs. ) . . (] :-&
) ORDER OF DISMISSAL ’; = =
PALMETTO HEALTH ALLIANCE d/b/a- ) s T =
PALMETTO RICHLAND MEMORIAL, ) = o
and W. ROSS, M.D., ' ) e
)
Defendants. )
‘ )

' This- matter came before the Court for oral argument on the mbtion of Defendants
Palmettb Health Alliance d/b/a Palmetto Richland Mc_amorial (“Defendant Hospital”) and W.
Ross M.D. (“Defendan.t Ross™) (collectively “Defendants")'to dismiss the Notice of Intent to Fﬂe
Suit and any claims that have been or could be alleged by Plaintiff Phillip Durrett (“Plaintiff”)
against Defendants. Préseﬁt on behalf of Plaintiff was Melvin D. Bannister. Presént for
Defendants was R. Gerald Chambers, Jr. of Turner Padget Graham & Laney, P.A. The motion
was argued before The Honorable L. Casey Manning. After considering the written submissions
and argument of the parties, the Court hereby grants Defendants’ motion and dismisses this
matter for the reasons set forth herein.

FACTUAL AND PROCEDURAL BACKGROUND
Plaintiff initiated this medical malpractice action with the filing of his original Notice of
Intent to File Suit- (“Original Notice”)‘ in the Richland County Court of Common Pleas on August
5, 2009. In his Qriginal Notice, Plaintiff alleged he was transferred to Defendant Hospital
_shortly after sustaining physical injuries in an automobile accident on August 9, 2006. Original

Notice J§{ 2-3. Upon.arrival, Plaintiff informed Defendants that he was allergic to anesthetic and
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.sedative drugs gnd asked that such drugs not be administered to him. Original Notice {{-5-6.
Plaintiff then alleges his wé.rrl.ings to Defendants were disregarded, he was administered said
drugs, and as a result he suffered cardiac and respiratory arrest followed by a coma or catatonic
like state for approximately nine days. Original Notice I 7—i0. Plaintiffs also had to receive |
additioﬁal- medical treatment and incurred gréater expense as a result of Defendants’ alleged
conduct. Original Notice § 11. Based on these allegations Plaintiff claims Defendants .were
negligent and thus liable for his damages. Original Notice qJf 12-13. In addition to the Original
Notice Plaintiff also-submitted an affidavit signed by Plaintiff’s attorney, Melvin Bannister, .
stating that Plaintiff’s Origiﬁal Nétice was filed within ten days of the expiration of the statute of
limitations for f’laintiff’s injuries. Bannister Aff. J2. He affirms that time constraints préilented '
the preparation of an expert affidavit and further that an expert affidavit was not required undef
the South Carolina Code of Laws section 15-36-100(C) (2) and per the factual allegations of the
claim. Bannister Aff. 3. Bannister agreed to file an expert affidavit to supplement a Complaint
within forty five days of its filing and a determination by the Court that an expert afﬁdévit is
required. Id.

For all of the reasons stated in greéter,detail bélow, Plaintiff failed to folléw the ﬁling
requirements for this medical malpractice action by not filing an expert affidavit with the
Original Notice. Accordingly, Plaintiff’s claims against Defendants are dismissed pursuant to
12(b) (1) and 12(b) (6) of the South Carolina Rules of Civil Procedﬁre.

LEGAL STANDARD

A motion to dismiss on the pleadings based on failure to state a claim and lack of subject
matter jurisdiction is the proper vehicle for challenging compliance with the filing requirements

of a medical malpractice action. S.C. R. Civ. P. 12(b) (1), 12(b) (6); SC Code Ann. §15-36-
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100(F). “In considering the motion to dismiss a complaint based on a failure to state Facts
sufficient to constitute a cause of an action, a trial court must base its ruling solely on allegations

set forth in the complaint.” Doe v. Marion, 373 S.C. 390, 395, 645 S.E.2d 245, 247 (2007). A

Rule 12(b) (6) motion must be sustained where the facts alleged and inferences reasonably
dedﬁcible therefrom would not entitle plaintiff to relief under any theory of recovery. Id.
ANALYSIS

South Carolina law requires Plaintiff to file an expert afﬁdavit contemporaneously with
his Notice of Intent to File Suit, this medical malpractice action against Defendants. S.C. Code
Ann. §15-79-125(A) (referencing section 15-36-100 for specifications of vfiling the affidavit).
Section 15-36-100(C) (2) provides an exception to this rule: “the contemporaneous filing
;equirement. ..1s not required to support a pleaded specification of negligence invelving subject
matter that lies within the ambit of common knowledge and experience, so that no special

learning is needed to evaluate the conduct of the defendant.” S.C. Code Ann. §15-36-100(C) (2).

Plaintiff .wro-ngly relies on Hickman v. Sexton Clinic, P.A to argue that an expert affidavit .

is not needed to support his cause of action. In Hickman, an unsupervised hygienist “ram[med]
something sharp into the plaintiff’s mouth, causing pain, cuttiﬂg her tongue and necessitating
stitches. 295 S.C. 164, 166, 367 S.E.2d 453 (Ct. App. 1988). The court found that this
teétirnony alone, from the non-expert plaintiff, alleged a sufficient causal connection rising above
mere épeculation or conjecture that a duty was breached. Id. at 168, 367 S.E.2d 453. Plaintiff’s
case is not so clear. The complaint alleges that “certain anesthetic and sedative drugs” were
administered to Plaintiff, causing cardiac arrest, respiratory arrest, and a coma or catatonic state
for approximately 9 days. Pl. Compl. §§[7, 9, 10. These conditions are not the same as a sharp

.object cutting a mouth requiring stitches; the complexities of cardiac arrest, respiratory arrest, a
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coma or catatonic stat.e, and the makeup, side effécts, dosages, ar_ld administration of particulér
drugs certainly require special learning to evaluate Defendants’ conduct as a potential cause of
Plaintiff’s injurieé. Ross Aff. ‘1[4. Even Plaintiff recognizes this complexity by attaching
voluminous and wordy materials to his Return to Motion to Dis'miss. Plaintiff’s alleged facts do
not match Hickman. Rather, Hickmnan advocates the necessity of an expert affidavit in this case,
~ where causation is not simple and direct.

Plaintiff also wrongly relies on Stallings v. Ratliff. In Siallings the plaintiff’s malpractice
theory was that the doctor breached his duty to inform the plaintiff about the potential risks
related to the procedure he performed. 292 S.C. 349, 356 S.E.Zd 414 (Ct. App. 1987). In
reviewing the case after trial, the Court of Appeals found the expert testimony presented by the
plaintiff was sufﬁéient enough to go to-the jury on the standard of cére and that there was a
breach of that standard. Id. at 352-54, 356 S.E.2d 414. Plaintiff is correct to state that failure to
inform of potential risks can be a basis for a malpractice suit. However, Plaintiff is incorrect to
suggest that no expert testimony is needed to make that conclusion. Stallings clearly states the
opposite, making the decision based on the expert testimony pfovided. Id.

Furthermore, Plaintiff has failed tol provide an expert affidavit within the forty-five day
grace period in section 15-36-100(C) (1). When an action is filed within ten days of the statute
of limitation expiration and the plaintiff alleges an expért affidavit could not be prepared due to
time constraints, the court allows the plaintiff an extra forty-five days from the ﬁling to submit
the affidavit. S.C. Code Ann. §15-36-100(C) ). “Upon motion, the trial court, after hearing
and for good cause, may extend the time as the court deterﬁings justice requires.” Id. Plaintiff’s

Notice of Intent to File Suit and affidavit were filed August 5,- 2009. Plaintiff made no motion
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before the court to extend the forty-five day grace period. Again, Plaintiff’s claim fails and is

dismissed

Lastly, even if the Medical Malpract_ice Reform Act and its provisions under section 15-
79-125 do not apply Plaintiff is still required to file an expert affidavit in compliance with the
South Carolina Frivolous Civil Proceedings Sanctions Act, section 15-36-100. Sectic;n 15-36-
100(B) states, “...in an action for damages alleging professional negligence against a
professional licensed by or registered With the State of South Carolina and listed in subsection
(G) or against any licensed health care facility...the plaintiff must file as part of the complaint an
afﬁda.vit of an expert witness which must specify at least one negligent act or omission claimed
to exist and the factual basis for each claim.” S.C. Codé Ann. §15-36-100(B). Subsectiop ©
again provides the forty-five day grace period. Plaintiff has not complied with either of these
provisions.

This case involves issues beyond common knowledge and experience, Plaintiff was
required to file an expert affidavit with his Notice of Intent to File Suit. Plaintiff failed to do so
and further failed to file such affidavit within the forty-five day grace period; he likewise did not
move to request from the Court more than forty-ﬁve days to file an expert affidavit. Because he
did not comply with these provisions under the Medical Malpractice Reform Act or the South

* Carolina Frivolous Civil Proceedings Sanctions Act, thié Court grants Defendant’s Motion to
Dismiss.

AND IT IS SO ORDERED.

E Gprr1m.r

The Honorable I{. (Jasey Manning
Presiding Judge

Columbia, South Carolina
May 2 g , 2010 -
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- FORM 4

STATE OF SOLLTH CAROLINA : JUDGMENT IN A CIVIL CASE
COUNTY OF Emﬁm :
IN THE COURT OF COMMON PLEAS caSENO. 2008 .cp. 4005565

Durrett Phillip Palimesio Healtn Allionce ¢t ol

PLAINTIFF(S) . ' DEFENDANT(S)
) _ Attorney for : [ Plaintiff = [ ] Defendant
Submitted by: . or
' [ ] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

O JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered. o o
O DECISION BY THE COURT. This action came to trial or hearing before the coung E =2
The issues have been tried or heard and a decision rendered. Z T 2
U ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP; [ ] Rule 41@3,—-1 = _qg;
SCRCP (Vol. Nonsuit); ] Rule 43(k), SCRCP (Settled); [_] Other -Dm :33 I—;:*z:
O ACTION STRICKEN (CHECK REASON): [ '] Rule 40(j), SCRCP; [] Bankmpt@":z’; - mg
[_] Binding arbitration, subject to nght to restore to confirm, vacate or modify S - F TG
arbitration award; [_] Other LIS &
1 DISPOSITION OF APPEAL TO TI-IE CIRCUIT COURT (CHECK APPLI CABLWOX );1 L e
(] Affirmed; []Reversed; [ ] Remanded; [ ] Other, G3 ——
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY.OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUD ttache%%rder (forma] ordeg_to follow) [ Statement of Ju d%mem
by the Court: MAOTioNy 10 ﬁzcm\sc o Forinal order o
ORDER INFORMATION
This order [_| ends [_] does not end the case.
Additional Information for the Clerk :
INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the jundgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A”’ in one of the boxes below.
Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) .(List name(s) below) (List amount(s) below)
3
$
3
If applicable, describe the property, including tax map information and address, referenced in the order:
The judgment information above has been provided by the submitting party. stpﬁtes concemning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be compuled such as interest
or addition ble”costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Not Wd refer to the official court order for judgment details.
20, GP 2

Circuit Court Ju Judge Code Date

SCRCP Form 4C (12/201 1) | 000 ¥Z%€‘ AREE




¥or Clerk of Court Office Use Only

This judgment was entered on the day of

, 2 and a co

placed in the appropriate attorney’s box on this
to parties (when appearing pro se) as follows:

_iday of _(

/(;q@ﬂ/t - .20

y mailed first class or
to attorneys of record or -

ATTORNEY (S) FOR THE PLAINTIFF(S) .

Court Reporter:

SCRCP Form 4C (12/2011)
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STATE OF SOUTH CAROLINA ; : . JUDGME" "IN A CIVIL CASE
COUNTY OF RICHLAND

IN THE COURT OF COMMON PLEAS - CASE NUMBER: 2009CP4005568
Phillip Durrett

Palmetto Health Alhance

A Palmetto Richland Memorial
AINTIFFE(S) ‘ DEFENDANT(S)

Submitlecl by:

Attorney for : [] Plaintiff [ ] Defendant or.[ ] Sekclﬁkepr@ntcd L@antj
) j

—= _
DISPOSITION TYPE (CHECK ONE) o %;: Tr‘-'

O JURY VERDICT. This action came before the court for a trial by jury. The issues have been med ml"‘verdré—’{'rcn

[ DECISION BY THE COURT. This action came to trial or hearing before the court. The issues higg_})&een trlfgd org % and a
: decision rendered. '

[0 ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; [ Rule 41(a), SCRcfP(gol N%smt)?
[ Rule 43(k), SCRCP (Settled); [ ] Other .

[] ACTION STRICKEN (CHECK REASON): ] Rule 40(j), SCRCP; [] Bankauptcy:; :0 c: :
] Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award; EXOtH‘ S

[J] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
] Affirmed; []Reversed;” [ ] Remanded; [ ] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT
RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [X] See attached order (formal order to follow) [ ] Statement of Judgment by the Court:
ORDER INFORMATION '

MHﬂ

This order [_| ends [_] does not end the case.
Additional Information for the Clerk :

INFORMATION FOR THE PUBLIC INDEX
Cormnplete this section below when the judgment affects title to real or personal property or if any amount should be enrolled If there
is no judgment information, indicate “N/A” in one of the boxes below.
Judgment in Favor of (List name(s) below) | Judgment Against (List name(s) below) | Judgment Amount To be Enrolled
: ] 3
18

5
If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this form may be
addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or additional taxable costs not

available at the time the form and final order are submitted to the judge may be provided to the clerk. Note: Title abstractors and researchers
should refer to the official court order for judgment details.

Circuit Court Judge ) : Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the _ day of , 20 and a copy mailed first class or placed in the appropriate
attorney’s box on this 8 January 2013 to at attorneys of record or to parties (when appearing pro se) as follows:

Melvin Dean Bannister Robert Gerald Chambers Jr.

ATTORNEY(S) FOR THE PLAINTIFE(S) ATTORNEY(S) FOR THE DEFENDAN’I‘(S)

Court Reporter Clerk of Counrt

SCRCP Form 4C (10/2011)




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND

)
)
)
) .
Phillip Durrett, ) IN THE FIFTH CIRCUIZ_
" PLAINTIFF ) z =
) C')'Fﬁ -
) o= = :
VS ) e R -+
. . ) ORDER GRANTING PLAINTIRF:S MCTIOND -
Palmetto Health Alliance, d/b/a ) FOR RECONSIDERATIGN = .08
Palmetto Richland Memorial, and ) .09-CP-40-5568™%g, @
W. Ross, M.D_, ) s R
. ) Ao
DEFENDANT. )
)

This matter came before the Court for a hearing on Plaintiﬁ’s Motion for
.Reconsideration' on August 25, 2011.

A review of the status of the‘case is as follows:

The Plaintiff filed a medical malpractice aétion against thé Defendants by filing a
Notice‘ of Intent to File Suit, Statement of Case (Complaint) on August 5 2009. The
Defendants filed a Motion to Dismiss on September 22, 2009. A hearing-on
Defendants’ Motion to Dismiss was heard on March 2, 2010. An Order granting tl;ae
dismissal of the action was filed May 25, 2010. F’Iain’tiﬁc timely filed a Motion for

-Reconsideration on June 6, 2011.

Based upbn the pleadings, affidavits énd supporting documents, and argu_mént of
counsel, | find the following;

Upon the commencerﬁent of the action, the Plaintiff did not file an affidavit of an
expert witness, which would support the allegations of medical malpracticé.’ Instead,
Plaintiff's counsel filed an affidavit, which indicated an expert’'s a%ﬁdavit Waé not required

under the South Carolina Code of Laws, section 15-36-ﬂ00 (C) (2). This Court originally.
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granted the Order of Dismissal based upon Plaintiff's failure to file an expert withess

affidavit.

After reconsuderatlon | find that Order of Dismissal (May 25, 2011) should be
vacated. |

Pursuant.t.o section 15-79~125 of the South Carolina Code of Laws, | furthe.r ﬂnd
that the parties shall participate in a mediation conference within 90 days of .th'ié Order.
In the event the matter cannot be resolved through mediatién, the Plaintiff may file fhe:
.civil action by filing 2 summons and complaint.

WHEREFORE, IT IS ORDERED that the Order of D.Aismissal (May 25, éO’l 1) is

hereby vacated.

It is further orderéd that the parties shall participate in a mediation cohference

within 90 days of the execution of this Order.

AND IT 1S SO ORDERED.

L. Casey Manmhg, Judge
Court of Common Pleas for the
Fifth Judicial Circuit

Columbia, Sou Carolma

ay of 20/‘5-
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STATE OF SOUTH CAROLINA ) ’
: IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) Case No. 2013-CP-40-1259

Plaintiff,
_ - DEPOSITION OF:
-Vs— PHILLIP SCOTT DURRETT
PALMETTO HEALTH ALLIANCE,
D/B/A PALMETTO RICHLAND
MEMORIAL, AND W. ROSS,
M.D.,

e e e " N M e e S S e N

Defendants.

Given before KATHRYN BOSTROM, Court Repofter and
Notary Public at the Office of TURNER PADGET GRAHAM AND
LANEY, 1901 MAIN STREET, 17TH FLOOR, COLUMBIA, South
Cdrolina, on WEDNESDAY, MARCH 12, 2014, commencing at-
1:42 p.m. ' o

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA
—Professional Court Reporters-—

Serving the Legal Community Since 1957
1-800-822-8711

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-822-8711

000182




O 00 ~J O v A W N e

(@] s w [\ — [« 2NN [o0] ~J @) h EaN w o —_ o

Page 44

A They took me out the ambulance. I was still begging

him to undo ﬁhe strap on my Yeg, just the strap on my
leg. They could have kept everything else on me, but
that was -- it was very, very painful. They rolled me
in there and I was still asking —-— because they rolled
me in, walked off. And I was screaming to undc the
strap. And that’s when I heard the trauma nurse look
over and say ~- I guess it was the trauma nurse. All
I can tell you is it was a woman. She was standing
right by where they brought me in. And she said put
him under. And that’s when I let loose. If I could
have got my knife out of my pocket, the straps.
would’ve been off me. I’1l1 tell you right now. I

- asked to be transferred. I begged them to quit. They
held me down and they told me that-was oxygen they
were giving me. And that’s the end of my story right
there because that’s it. Nobody asked me a question.
I was waitiﬁg. I figured somebody’s going to talk to
me. That’s what I have a problem with the hospital
over right there.

No oneasked you any queétions or spoke with you?

A Exactly, okay? And I noticed in the forms, it says I

had internal injuries or I was complaining. That’s a
lie. There was no complaining. I had no bruises in

my belly, nothing else. I had a cut on'ﬁy arm and a

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-822-8711
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Page 45
broken leg. I was very alert. So I don’t know where
they got ell that information, that supposedly I had
internal injuries and stuff, yet they never found any
or I was complalnlng of it because if they say I was
complaining of it, they’re lying. That’s just flat
out lie.

Q So you read somewhere in here where you allegedly were
complaining ofAinternal injuries?

A That’s yours, but you want to see the one I got,

because mines this thick? |

Oh, I’ve got -- I've got'——

Okay. All right. The first sheet says that.

That you were compiaining of internal injury?

- O T A ¢

Or somebody said I had internal injuries, to check me
for it or whatever. .I had none. I had no blood
coming out of my butt as they said. All this stuff, I
had none of that. I had a broken leg and a cut on my
~arm. '
Q Did you give them any medical history at all?
I just told you, they didn’t ask me.any questions.
Q Did you have an ID card or anything that showed you
would be allergic to morphlne ——
A Sir, I had nothing. ©Nothing. I was waitinngn them
to talk to me. I had nothing. I don’t Have a

bracelet, don’t have anything on me that tells them

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-822-8711
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holding me down, I’‘m fighting them, and they’re
teiling me to relax, it’s only oxygen, okay? And
that’s the end of it. I have nothing else to. say
because I don’t kKnow anything else.

Q So from the time that they rolled you in to the
emergency department to the time you don’t have any
memory of anything else --

A Might have been a minute.

Q Okay. And then you don’t have any memory. for about
how long? What’s the next thingvyou remember? Let me
put it to you that way.

A Waking up with a bunch of tubes in my throat and

somebody trying to ask me questions. I’l1l never
forget .that part because that’s why -- I’1ll just stop
that.

Q And do you know when this was? Do you have any idea?

A Sir, I didn’t even know where I.was, anything else
when I came to.

Q Had you had a surgery on your leg yet?

A I guess. I presume. Sir, I was in a coma for, I
don’t know, two weeks.

Q Okay. Well, when you came out of the —- of the coma -

A Oh, yes. I thought I had surgery on it because I was
bandaged up pretty good. And -- but I had, like I

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-822-8711
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only two comments you recall before you were
unconscious, was the nurse saying to put him under and
someone telling you to -- saying relax, --

A Yes, sir.

Q —-— it’s only oxygen.

o]

That’s the only two comments I remember. I was pretty

much doing some yelling.

Q Do you know who Dr. Ross is?

A Huh-uh.

Q No?

A I know some of them came in and talked to me after I
came out of it, but I couldn’t tell you who did what.
I think the surgedn talked to me. Don’t remember. Is
Dr. Ross a male or a female? o

Q Male.

A T have no idea. I talked with three or four of them,
so.

Q But you don’'t know specifically who he is? You don’t
know why --

A I don’t remember.

Q You don’t know what he did --

A No, sir. Couldn’t tell you. Why? Did he supposedly
have a conversation with me?

QO I'm just tryihg to find out.

I’'m just asking. I'm just asking? I don’t know.

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-822-87 11
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while you could talk to them?
A Yes, sir. It was probably the day before or two days
before I got out.
Q And tell me about that conversation.
I couldn’t tell you what it was about, which ones I
know came in and they told me what they did to me and
étuff like that. And I couldn’t tell you what they
even said. I’m just telling you up -front.
Q You don’t have any mémory?
I know I thanked whoever it was because I mean; hell,
I was étill alive, so somebody did something. All I
~know is I wasn’t dying when I got brought in thefe,.
from what I was told being in the -- my heart stopping
and everything else, it sounded like I died while I
was there though. So —--
Q Were you given any explanation why your heart stopped?
A Huh-uh. I didn’t even know I got paddled until I read
it.
Q Okay. So it’s your understanding you got paddled?
A Well, whatever started me again. I’m guessing that’s
what it was. I asked somebody what that meant and

that’s what they told me, so.

Q Who did you ask?

A Nobody that’s a doctor, trust me.

Q Okay. So you remained unconscious the entire time

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-822-8711
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while you were -- up until the time your leg was had
your surgery?

A No, sif. I was unconscious through the surgery. From
what I understand, they didn’t do my leg surgery for
days and when I didn’t come to for 13 ér 14 days, |
whatever the time frame there-was. When you're
unconscious, you don’t know. I mean, I didn’t even
know I’d been in a coma. I thought maybe it just
happenédr I don’t know. There’s no answer for you
there. '

Q Okay.

I know they weren’t concerned about me having a broken
leg or they would have taken the damn strap off me.

Q And did anyone ever explain to you the reason why you
were uncénscious‘for so long?

A No, sir. Nobody even explained I had a heart pfoblem
in there. See,-that'kind of baffles me through all
this, why I didn’t get more explanation.

Q And you don’t remember the name of any physicians or
your nurses that you spoke with; is that right?

A Yes, sir. I know I had one guy in there that I’d made
a mess in the bed a couple times and I felt sorry for
him because he had to clean me up each time, but I
don’t even know his name. I thipk I was probably in

there a few more days than one or two after I came to,

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-822-8711
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1 period?
2]l A I don’t know. ©Not very often. I mean, not, like,
3 three, four days in a row or anything like that. No.
4 But I can -- you can rest assured, I was going to tell
5 the doctor becéuse_that was why I was waiting on him,
6 to talk to him. I know better. With the problems
7 I’ve had, I don’t hide nothing from a doctor. God, I
8 ate a bunch that morning, too. _
9l 0 so you don’t recall éiving'any medical history at all
10 to anyone?
11| A None. None.
12 Q To EMS or the hospital?
131 A Nobody. I believe it would have been a whole
14 different story if they hadn’t have put the strap
15 across my leg. 1I’11 tell you that. '
16 Q After you got out of the hospital, did you have to
17 have any of the follow-up medical care as a result of
18 your broken leg or anything else?
1991 A I went to a rehab doctor or something over there once/
20 maybe twice. They told me what I needed to do and
21 kind of heal up as quick as I can, so I spent a month
22 in a wheelchair. And I was on a walker even though
23 they wanted me to stay in the wheelchair, so.
241 Q How long were you on the walker?
25| A Good God.. Thaf was horrible. Probably three or four
RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-823-8711
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Page 65
me under. It wasn’t a male.
I”11 let you talk to your attorney about that after --—
after we’re done.
Okay. Well, I don’t think wé even know who the female
is.
MR. CHAMBERS: 1I’1ll let you take a quick break.
I think I’m almost done. Let me just take a
quick break. 1I’ve got to go make a quick
telephone call, guys, but I’11 be right back.
(Off the record)

BY MR. CHAMBERS:

Q It’d be fair to say that you’re not sure what
medications you were given at Richland, are you?

A I have no idea. My getting sick from that stuff like
that is kind of hard to research. I mean, —-

Q Sure.

A —-- to me it is anyway. I don’t know ——

Q And do you recall telling anyone from the EMS crew or

| anyohe at the hospital that you were allergic to
anesthetic drugs?

A No, sir. Huh-uh. I know I was conscious enough.A I
was waiting on somebody to talk to me at the hospital.
I was, you know -- and getting that strap off my leg.

Q And you never told them of any allergies that you had?

A Not that I know of. ©No, sir. I really don’t think

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-822-8711
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON .
CASE NO. 09-CP-40-05563

PHILLIP DURRETT,
Plaintiff,
V. DEPOSITION OF:
ROBERT CLODFELTER, M.D.
PALMETTO HEALTH ALLIANCE,

d/b/a PALMETTO RICHLAND
MEMORIAL, & W. ROSS, M.D.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Given before Christine Mullinax, Court Reporter and
Notary Public, at the library at Hilton Head Hospital,
located at'25 Hospital Center Blvd., Hilton Head, Socuth
Carolina, 29926, on Wednesday, June 11, 2014,

commencing at 12:06 p.m.

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA
~Professional Court Reporters~
Serving the Legal Community Since 1957
1-800-822~-8711

Beaufort Camden Charleston Columbia

Florence Greenville Greenwood Hilton Head
Lexington Myrtle Beach Newberry Orangeburg
Spartanburg Summerville Sumter West Columbia

RAY SWARTZ &'ASSOCIATES OF SOUTH CAROLINA 1-800-822-8711
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South Florida ip Tampa, And following that, went to

residency inp emergency medicine jip Dayton, Ohio, at

Q- ALl right, gip. Thank you, Board certifiegs
A, That is Correct.
Q. And that'g in emergency medicine?

A. In €mergency medicine,
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COOperationp and airway, And as g result of that, the

So, in this case, they gave to Mr. Durrett
Ativan and Norcuron to facilitate intubation.

Q. How much was given to him over what periog of

A, Of those Specific agents, or of €verything that
was given®?

Q. Well, at least those two to begin with.

A, To start with, the Patient was given
10 milligrams of Norcuron, 8 paralytic agent, with
2 milligrams of Ativan,. He was then Put on an Ativan

drip later Once he was Sedatedq.

Q. When was he Sedated?
A. Soon after his arrival ip the emergency
department. He arrivegq in a combative, uncooperatjvye

mode, and the team felt that he needegd to be Sedated

Others, ang also to facilitate the need for a8 very
rapid trauma‘assessment, including imaging such as cr7
Scans.

Q. What time he did arriye at the hospital-

A. On the 9th of August, 2006, it is first noted onp

000194




10

11

12

13

15

16

17

18-

19

20

21

22

23

24

25

o

Page 19

A. Well, in terms of medications and substances, he
admitted using Methamphetamine that day before getting
in the car crash that was found in a toxicology urine
drug screen that day --

Q. But that --

A. He gave the allergy report that he was allergic
to morphine and codeine, and that is documented on the
chart.

Q. Okay. When did he give the history concerning
the use of Methamphetamine?

A. That was documented later in the evaluation, - and
I can give you a specific date, if you would like?

That was on the 21st of August, 2006, as per a note
that was documented on the record at 10:25 a.m.
Q. When did he give the history of the allergies to

morphine and?

A, Morphine and codeine?
Q. Codeine, yes?
A. . That was documented on the initial record in the

emergency department on the 9th of August.
Q. And who gave that history to medical personnel?
A. It's not noted. It could have been the patient
or the paramedics.
Q. Was there any contact between the paramedics and

hospital personnel prior to Mr. Durrett's arrival at

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-822-8711
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earlier iﬁ the day of his accident.

Q. Was it earlier the day of the accident? Or was
it?

A. I will quote this, if you don't mind. Quote, he
admits to trying some Ice at a party the day of the
accident, end quotes.

'Q. May I see that page just»for a second?

A, (Witness complied.)

Q. Do you know who wrote there as far as actually
penned it on paper?

A. I can tell you that there's a signature that I
can't discern. He didn't print the name under the
signatures, so I can't really tell you exactly who
signed this. It looks like there méy be two signatures
here. That might be that, an attending physician. I

can't say.

Q. And on that note, there is -- and where you
guoted --

A. Yes.

Q. -~ is it stricken through, the day before?

A. Yes, as if omitted.

Q. Okay. Would the Methamphetamine have any action
or counteraction or relation to the drugs that were
given to him in the emergency room?

A, Presence of Methamphetamine in the system could

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-822-8711
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potentially interact adversely with everything and
anything that is given to the patient during his
treatment.

Q. What symptoms would Mr. Durrett have had from
the use of the Methamphetamine?

A. Typically, agitation and combativeness, change
in mental status, cardiac dysrhythmias are possible,
tachycardia, are some of the more common effects of
that class of medications.

Q. And so, he would have been suffering these prior
to the accident?

A, He could, yes.

0. And if he wasn't, does that mean that he would

not have had an interaction w1th the drugs prov1ded to

him at the hosp1tal°

A. Well, because we have on the chart -- they had
on the chart a positive urine drug screen with
methodology that with you finding or detecting
Methamphetamine, it means it's been in recent use
bécause the metabolism of amphetamines are such that we
don't find it in the urine, for example, the day after
use or days beyond that.

So, it's one of the agents thét is not

detectable, unlike marijuana which you can detect.for

days and days after use. Certain agents like cocaine

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-822-8711
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and amphetamines are not in the system a day later.

Q. Did the EMS employees relate any history to
medical personnel at the hospital as to how the
accident happened?

A. It is not on their-documentation. So, unless
you were able to find a copy ofvthe.transmission, the
actual report that is by telemetry from the paramedics
to the ED, I can't comment on the details of what they
may have transmitted.

Q. And was there anything in the notes about any
oral report by the EMS personnel after they arrived at
the emergency room?

A. Again, all I can comment is on what is
documented on the EMS report and the ED chart. So, I
don't know the extent of the conversation beyond what
is documented.

Q. Was there any video of the emergency room
treatment performed at the hospital?

A, There's no indication in the chart that there
was any videotaping of anything.

Q. Is that a normal process to video treatment of
emergency room patients?

A, No, it's not.

Q. Do you know if Richland, Palmetto Health

Richland has employed the video process in the past?

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-822-8711
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Q. That's okay. We'll, if we need to get back to
that. What drug or drugs were used to intentionally

keep Mr. Durrett in this state?

A. Are you talking about after the initial
induction, or later?

Q. To keep him in this intenfional state, whether
you want to call it sedated state or coma?

A, Primarily, the agent used was Ativan by

continuous drip.

Q. And that is also used in the emergency room?
A, That is correct.
0. Is that what caused him to be sedated, or was it

-a combination of all the drugs that was given to him at

the emergency room?

A. Some of the medications -- two of the
medications did not have any sedative effect, yet put
him in a state of his muscles being paralyzed fo
facilitate intubation. That was the succinylcholine
and Norcuron. The Ativanlwas the sedative agent,
followed by Propofol and later, analgesics were added
such as Dilaudid to help with pain management that
would also lead to sedation.

Q. The paralyzing agents, those were the Norcuron

and the Anectine?

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-822-8711
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A. Correct.
0. Would either of those or a combination of those

cause Mr. Durrett's heart problems?

A. There's ho indication of that.

Q. What caused Mr. Durrett's heart problems?
A. I think it was the combination of the

amphetamines in his system followed by a drop in his
blood pressure. That is echoed by a cardiologist who

consulted and said the same thing, and I agree with

that.
Q. Did Mr. Durrett's heart suffer any damage?
A. No indication of that per serial cardiac

enzymes, transesophageal echocardiogram, and repeat

EKGs.
Q. Doces a heart regenerate?
A. That's a difficult guestion to answer. You can

have development of clavicle cirpulation after
infarction, for example, which would mean, yes. But
generally speaking, heart muscle lost is heart muscle
lost.

Q. Did Mr. Durrett have a heart attack while he was
in the hospital?

Aa. No indication of that.

Q. What was his cardiac problems?

A. I believe his cardiac problems were related to

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-822-8711
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dysrhythmia, which means an abnbrmal cardiac rhythm due
to hypotension and the effects of amphetamines.

Q. Why was Mr. Durrett kept in the intentional
sedation state?

A. Because; in part, of the problems that he had
with his lungs following aspiration and the result 'in
pneumonitis.

Q. Any other drugs provided to Mr. Durrett to help
clear up these problems while he was under sedation?

A. Yes, he was given antibiotics to help with the
pneumonitis that occurred.

Q. Approximately how many times have you given your‘
deposition in medical cases?

A. I would estimate eight times in total.

Q. And have you ever testified on behalf of a
plaintiff? |

A. I have not.

Q. Have you ‘ever been retained by plaintiff's
attorney or a plaintiff?

A, I have never been asked to review or participate
in a case from a plaintiff's standpoint.

Is this a teaching hospital here?

Q

A, No, it is not.

Q And are you an employee of the hospital here?
A

No, I am not.

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-822-8711
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) Civil Action No.: 2013-CP-40-01259
Phillip Durrett, ) L-i =
L ) =z 9
Plaintiff, g Ccz‘i rCE
Vs. ) Qo «®
) MOTION TO RECONSIDER. =%
Palmetto Health Alliance d/b/a Palmetto ) ¢ 'g:; &
Richland Memorial and W. Ross, M.D., ) 2 ™
) =
Defendants. )
: )

Pursuant to Rule 59(e) of the South Carolina Rules of Civil Procedure, Defendant
Palmetto Health Alliance d/b/a Palmetto Richland Memorial (“Palmetto Health”) hereby moves

the Court to reconsider the denial of Palmetto Health’s motion for summary judgment regarding

Plaintiff’s medical malpractice claims for the following reasons:

1. The Order erroneously concludes that there exists an issue of rﬁaterial fact for
trial.

2. The Order erroneously concludes that Palmetto Health’s motion was “based
mainly on [its] argument that Plaintiff was required . . .” an expert affidavit prior to the filing of

Plaintiff’s Complaint. In point of fact, Palmetto Health’s motion also addressed the dearth of

record evidence supporting Plaintiff’s medical malpractice claims.

3. The Order erroneously misapplies the holdings in recently decided decisions by

the South Carolina Supreme Court to conclude Plaintiff successfully invoked the “common

knowledge” exception codified at S.C. Code Ann. § 15-36-100(C)(2) and that Plaintiff was not

required to file an expert witness affidavit.

000202




P

4, The Court erroneously relied upon the self-serving affidavit of Plaintiff to support
a finding that Plaintiff informed Palmetto Health staff members of his alleged allergy to
anesthetic drugs, particularly no other record evidence supports Plaintiff’s contention that such
an exchange actually occurred.

5. The Court erroneously relied upon the self-serving affidavit of Plaintiff to
conclude that Palmetto Health staff were unaware of or ignored “material/instructions for the
provision of certain drugs to the Plaintiff. . . .” Moreover, Plaintiff is not qualified by education,
training, or experience to make this unsupported allegation;

6. The Court erroneously relied upon Plaintiff’s allegation that Palmetto Health was
negligent in providing certain drugs against his instructions, failing to monitor Plaintiff, and in
overdosing Plaintiff. These allegations are not supported by record evidence beyond Plaintiff’s
self-serving allegations, and Plaintiff is not medically qualified to make these allegations.

7. The Court erred, as a matter of law, in concluding that expert testimony is not
necessary in this case to aid the trier of fact in understanding the proper administration of
anesthetic medications, how those medications are designed to work, and how those medications
interacted with the illegal narcotics present in Plaintiff’s bloodstream at the time of his admission
to the emergency room.

8. The Court emred in refusing to grant summary judgment as to Plaintiff’s
allegations that Palmetto Health failed to monitor Plaintiff or to inform him of the potential side
effects of certain medications where those speculative and conjectural allegations are not
supported by any record evidence, effectively applying the more lenient Rule 12 standard rather

than the “genuine issue” standard imposed by Rule 56, SCRCP.
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9. The Court erred as a matter of law ruling that “[tJhe administratipn of said
[anesthetic] drugs caused the Plaintiff to suffer cardiac and respiratory arrest and to induce a
coma” where those assertions are not supported by any expert evidence. In fact, the only expert
to testify in this matter unequivocally testified that Plaintiff’s cardiac and respiratory issues
resulted from an interaction between medications administered by Palmetto Health and the
undisclosed and illegal narcoticsv already present in Plaintiff’s bloodstream.

10. The Court erred as a matter of law in ruling that an “individual with common
knowledge and experience” is aware of the possible side effects of the medications administered
in the care and treatment of Plaintiff.

11.  The Court erroneously concluded that Plaintiff “has evidence” to support his
claims when, in point of fact, the only support for Plaintiff’s claims is derived from his own self-
serving allegations.

12.  The Court erroneously concluded that Plaintiff’s Complaint was filed in a timely
manner.

13. The Court erroneously concluded that the prior order granting Plaintiff’s motion
for reconsideration constitutes the “law in this case” where that order was interlocutory and,
therefore, not subject to immediate appellate review.

Based upon these submissions, along with all relevant statutory and common law
authority, Palmetto Health respectfully moves the Court to reconsider that its Order denying
summary judgment on each of Plaintiff’s medical malpractice claims against Palmetto Health.
Palmetto Health’s counsel further certifies that consultation with opposing counsel would serve
no useful purpose.

(Signature page to follow.)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
' )
COUNTY OF RICHLAND ) Civil Action No.: 2013-CP-40-01259
Phillip Durrett, )
)
Plaintiff, )
) MEMORANDUM OF PALMETTO
VSs. ) HEALTH ALLIANCE d/b/a
) PALMETTO RICHLAND MEMORIAL
Palmetto Health Alliance d/b/a Palmetto ) IN SUPPORT OF ITS
Richland Memorial and W. Ross, M.D., ) MOTION TO RECONSIDER: =
) .:_'f: o
Defendants. ) i E
) cH G

Defendant Palmetto Health Alliance d/b/a Palmetto Richland Memorial o(*Riclnd

-

Memorial”) submits this memorandum in support of its motion to reconsider the a§niagof
D

summary judgment in its favor.

FACTUAL BACKGROUND

Plaintiff Phillip Durrett (“Durrett”) sustained physical injury in a multi-vehicle collision
that occurred August 7, 2006. Specifically, Durrett, who was cited for driving too fast for
conditions, failed to observe the flashing lights of an ambulance parked in the eastbound median
of Interstate 20 to assist another motorist, struck the ambulance in the rear, and became
entrapped in his own vehicle for approximately 15-20 minutes. (August 7, 2006 South Carolina
Traffic Collision Repoft Form (Ex. 1 to Def’s Mot. for Summ. J.)) Durrett sustained
“incapacitating injuries”, was extricated from his vehicle, and transported from the scene by
paramedics with Richland County EMS. (/d.; DHEC Patient Care Form (Ex. 2 to Def.’s Mot. for
Summ. J.)) According to the DHEC Patient Care Form, Durrett was agitated but remained stable
during transport to Richland Memorial. (Ex. 2 to Def.’s Mot. for Summ. J.) No medications

other than saline were administered.
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According to Richland Memorial Emergency Department documentation, Durrett was

“awake, alert, and oriented . . . upon arrival” in the ER, displayed a “very aggressive, violent
nature”,' and “was on a back board and C-collar, complaining of left leg pain.” (August 9, 2006
record (PRMH 0497-98) (Ex. 3 to Def.’s Mot. for Summ. J.)) He denied tobacco, alcohol, or
illicit drug use' and indicated to hospital personnel that he is allergic to Morphine. (Jd) During
examination, Durrett “was verbal, cussing, noncompliant, and very uncooperative.” (/d.) For his
protection, and to facilitate his medical examination, Durrett was sedated, intubated, examined,
and prepped for further radiologic studies to confirm initial impressions of left leg fracture and
abdominal injuries. (/d.) During his course of treatment in the Emergency Department, Durrett
was started on propofol, became hypotensive, and underwent two precordial thumps?® prior to
returning to sinus tachycardia. (August 10, 2006 Consult (PRMH 0501) (Ex. 4 to Def.’s Mot. for
Summ. J.)) Durrett remained at Richland Memorial until his discharge on August 23, 2006.
(August 21, 2006 Progress Note and Discharge Summary (PRMH 00513-515) (Ex. 5 to Def.’s
Mot. for Summ. J.)) |

In his Notice of Intent filed August 5, 2009, Durrett alleged Defendant Richland
Memorial and others were negligent in disregarding his instructions and administering “certain
(unspecified) anesthetic and sedative drugs” to him in the emergency room, which caused him to
go into cardiac arrest. (Notice of Intent, Y 7-12) These allegations are repeated essentially
verbatim in Durrett’s Complaint filed February 28, 2013. (Plaintiff’s Compl., {§ 6-8)

Defendants filed their Answer on or about June 24, 2013, in which they asserted a general denial

' Durrett’s urine drug screen was positive for amphetamines. (August 11, 2006 Consult Note
(PRMH 0502) (Ex. 6 to Def.’s Mot. for Summ. J.))

2 “Hypotensive” refers to abnormally low blood pressure. “In a precordial thump, a provider
strikes with a single blow of the fist to the middle of a persons [sic] sternum. The intent is to
interrupt a potentially life-threatening rhythm.” http://en. wikipedia.org/wiki/Precordial thump
(last accessed July 16, 2014).
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and numerous substantive defenses, including expiration of the statute of limitations,
comparative fault, and Durrett’s failure to file the required expert affidavit. (Defs.’ Answer,
1, 6, 14, and 15)

LEGAL STANDARD

1. Rule 59(e)

The South Carolina Supreme Court has held that “it is proper to view a Rule 59(e) motion
not only as a vehicle to request the trial court “alter or amend the judgment,’ but also a vehicle to
seek ‘reconsideration’ of issues and arguments. . . . Consequently, a party usually is allowed to
ask the court to reconsider its decision even if it means rehashing all or part of an argument
previously presented.” Elam v. S.C. DOT, 361 S.C. 9, 22, 602 S.E.2d 772, 778-779 (2004).

2. Summary Judgment

South Carolina jurisprudence makes clear that in medical malpractice actions such as
this, summary judgment “is appropriate when there is no genuine issue of material fact such that
the moving party must prevail as a matter of law.” David v. McLeod Regional Medical Center,
367 8.C. 242, 626 S.E.2d 1 (2006) (citing SCRCP 56(c)). In order to establish a genuine issue of
material fact, Plaintiff must adduce evidence demonstrating “(1) the generally recognized and
accepted practices and procedures that would be followed by average, competent practicioners in
the defendants’ field of medicine under the same or similar circumstances, and (2) that the
defendants departed from the recognized and generally accepted standards.” Id., 367 at 248-247,
626 S.E.2d at 4 (citing Pederson v. Gould, 288 S.C. 141, 143-144, 341 S.E.2d 633, 634 (1986)
(additibnal citation omitted)). Further, Plaintiff must establish that the breach of the applicable
standard of care proximately caused his injuries and damages. Id. (citing Green v. Lilliewood,

272 S.C. 186, 193, 249 S.E.2d 910, 913 (1978)).
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Plaintiff also must “provide expert testimony to establish both the required standard of
| ( care and that defendants’ failure to conform to that standard, unless the subject matter lies within
the ambit of common knowledge so that no special learning is required to evaluate the conduct of
the defendants.” Id., 367 S.C. at 248, 626 S.E.2d at 4 (citing Pederson, 288 S.C. at 143, 341
S.E.2d at 634). In recognition of these requirements, the South Carolina General Assembjy has
seen fit to impose the requirement that plaintiffs in medical malpractice actions must, prior to the
filing of a summons and complaint, file a “Notice of Intent to File Suit and an affidavit of an
expert witness, subject to the requirements established in Section 15-36-100. . ..” S.C. Code

Ann. § 15-79-125(A); see also S.C. Code Ann. § 15-36-100.

ARGUMENT

L PLAINTIFF’S NOTICE OF DISMISSAL AND COMPLAINT ARE SUBJECT TO
SUMMARY DISMISSAL GIVEN HIS FAILURE TO FILE THE TIMELY
AFFIDAVIT OF AN EXPERT WITNESS AS REQUIRED BY APPLICABLE
STATUTORY PROVISIONS.

The legal issues in this case are simple. Durrett’s case is subject to dismissal because he

did not file the affidavit of an expert witness in support of his Notice of Intent to File Suit or his
Complaint, which is an absolute prerequisite to the filing or initiating of a civil action alleging
injury as a result of medical malpractice. See S.C. Code Ann. 15-79-125(A) (“Prior to filing or
initiating a civil action alleging injury or death as a result of medical malpractice, the plaintiff
shall contemporaneously file a Notice of Intent to File Suit and an affidavit of an expert witness.
..”). Instead, he relied upon the affidavit of his attorney, which expressly relied upon
inapplicable provisions of S.C. Code Ann. 15-36-100(C)(2) in an attempt to excuse his failure to
comply with the mandatory affidavit requirement. As such, Durrett’s Notice of Intent to File
Suit was procedurally defective, and his claims are barred by the statute of limitations. Even

assuming, without conceding, that Durrett’s claims are procedurally viable, he has adduced no
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competent evidence establishing a genuine issue for trial. As such, summary judgment is
appropriate.

A. Procedural Background

Durrett filed his Notice of Intent to File Suit pursuant to S.C. Code Ann. § 15-79-125 on
or after August 5, 2009. In that Notice of Intent, Durrett alleged he sustained injuries and
damages during his course of medical treatment at Richland Memorial following his August 9,
2006 automobile accident. Of particular relevance here, Durrett alleges the administration of
certain medications by Richland Memorial personnel cause him to go into cardiac arrest, thereby
causing him to sustain injuries and damages.

Durrett’s Notice of Intent did not include the affidavit of an expert witness as required
pursuant to S.C. Code Ann. § 15-79-125(A). Instead, Durrett submitted the Affidavit of his
attorney, Melvin Bannister (“Bannister”), and contended that he was not required to submit an
affidavit in light of the provisions of S.C. Code Ann. § 15-36-100(C)(2) (excusing the
contemporaneous filing of an affidavit with the complaint “to support a pleaded specification of
negligence involving subject matter that lies within the ambit of common knowledge and
experience, so that no special learning is needed to evaluate the conduct of the defendant.”). In
his Affidavit, Bannister acknowledged Durrett’s notice was filed within ten days of expiration of
the statute of limitations and pledged to “file an expert’s affidavit to supplement the filing of a
Complaint in this matter within forty five (45) days of the filing of such a pleading and a
determination by the Court of Common Pleas that such an affidavit is required.” (Bannister Aff.
(Ex. 7 to Def.’s Mot. for Summ. J.), p. 2, § 3) Durrett never filed the affidavit required by §15-
79-125(A) (Notice of Intent to File Suit) or the affidavit contemplated by § 15-36-100 (complaint

alleging professional negligence).
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Defendants filed a motion to dismiss Durrett’s Notice of Intent pursuant to S.C. Code
Ann. §§ 15-79-125 and 15-36-100, as well as Rules 12(b)(1) and 12(b)(6), SCRCP, on or after
September 22, 2009. Defendants’ motion was based upon: (a) Durrett’s failure to follow the
statutory conditions precedent to the filing of a medical malpractice action as set forth in § 15-
79-125; and (b) Durrett’s failure to provide an expert affidavit within 45 days of the filing of a
complaint as provided for in § 15-36-100(C). Defendants supported their motion with the
Affidavit of William Ross, M.D., who opined to a reasonable degree of medical certainty, and
without contradiction, that Defendants did not deviate from the applicable standard of care and
that administration of the types of drugs at issue in Durrett’s Complaint “is not within the
common knowledge of the ordinary lay person and expert testimony is required.” (Aff. of W.
Roés, M.D., (Ex. 8 to Def.’s Mot. for Summ. J.), I 3-4)

The Court of Common Pleas for Richland County filed its order dismissing Durrett’s
Notice of Intent to File Suit on May 25, 2011. In its order, the court rightly concluded this case
involves complex interactions with drugs allegedly resulting in cardiac arrest and other medical
complications. (May 25, 2011 Order (Ex. 9 to Def.’s Mot. for Summ. J.), pp. 3-4) Further, the
court concluded Durrett ran afoul of S.C. Code Ann. §§ 15-36-100(C)(1) and 15-79-125(A)
because he did not file a timely expert affidavit in support of medical malpractice allegations.
({d., pp. 4-5) Durrett moved for reconsideration, and, via Form 4 Order filed April 3, 2012, the
court ruled the “[m]otion to reconsider granted. Formal order to follow.” (April 3, 2012 Form 4
Order (Ex. 10 to Def.’s Mot. for Summ. J.)) In an order filed nearly 18 months later — on
January 8, 2014 — the court noted that “after consideration,” the earlier order should be vacated
but provided no additional discussion or analysis of the substantive issues presented. (January 8,

2014 Order (Ex. 11 to Def.’s Mot. for Summ. J.), p. 2) Further, the court determined, pursuant to
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§ 15-36-100(C)(2), that no affidavit was required because Durrett’s claims fell within the ambit
of common knowledge and ordered the parties to engage in mediation. t]d., pp. 1-2)

Durrett filed his Summons and Complaint on or after February 28, 2013, in which he
largely re-asserted the allegations set forth in the Notice of Intent. Defendants answered with a
general denial and asserted numerous substantive defenses, including expiration of the statute of
limitations, comparative fault, and Durrett’s failure to file the required expert affidavit.

B. Legal Analysis

Section 15-79-125(A) addresses the notice of intent as a prerequisite to filing an action
for medical malpractice and requires the plaintiff to file, contemporaneously with his notice of
intent, “an affidavit of an expert witness, subject to the affidavit requirements’ established in
Section 15-36-100 . . . .” Turning to Section 15-36-100, that provision sets forth certain
requirements for complaints alleging professional negligence and the requirement that such
complaints be supported by the contemporaneously filed affidavit of an expert witness.
Specifically, Section 15-36-100(B) makes clear that “in an action for damages alleging
professional negligence against . . . any licensed health care facility . . . the plaintiff must file as
part of the complaint an affidavit of an expert witness which must specify at least one negligent
act or omission claimed to exist and the factual basis for each claim based on the available
evidence at the time of the filing of the affidavit.” Subsection (C)(1) affords plaintiffs an
additional 45 days to file the required affidavit where “the period of limitation will expire, or
there is a good faith basis to believe it will expire on a claim stated in the complaint, within ten
days of the date of filing and, because of the time constraints, the plaintiff alleges that an

affidavit of an expert could not be prepared.” Subsection (C)(2) excuses the contemporaneous

? These requirements are set forth in § 15-36-100(A)(1)-(3) and address issues such as, but not
necessarily limited to, licensure and other relevant credentials and experience.

7

000212




affidavit requirement where the alleged negligent act or omission involves subject matter that
lies with the ambit of common knowledge and experience. Finally, Subsection (D) makes clear
that “[t]his section does not extend an applicable period of limitation . . . .” absent an exception
that does not apply in this case.

Durrett failed to file an affidavit of any expert as required pursuant to the statutory
provisions addressed in the preceding paragraph. As such, his Notice of Intent to File Suit and
Complaint are subject to summary dismissal, and the statute of limitations bars him from seeking
recovery against Richland Memorial.. To the extent Durrett relies upon Ranucci v. Crain, 409
S.C. 493, 763 S.E.2d 189 (2014) or Grier v. AMISUB of South Carolina, Inc., 397 S.C. 532, 725
S.E.2d 693 (2012), to compel a different result, his reliance is misplaced. Ranucci addressed the
interplay between §§ 15-79-125 and 15-36-100 at the pre-suit phase and affirmed the legislative
intent that those provisions be read in harmony. Grier addressed (and rejected) the contention
that the expert affidavit plaintiff’s pre-suit expert affidavit is required té contain an opinion as to
proximate cause. Unlike Durrett, the plaintiffs in both of those cases ultimately proffered the
affidavit of an expert witness to bolster their medical malpractice claims.

Inasmuch as Durrett failed to comply with the clear requirements of S.C. Code § 15-79-
125(A) by filing the required affidavit contemporaneously with his Notice 6f Intent or at any
point thereafter, Durrett’s filings are procedurally defective and should be dismissed. The
Bannister Affidavit, does nothing to change this result. Thus, given the procedural defects in
Durrett’s Notice of Intent to File Suit, combined with the passage of time, this Court should
dismiss Durrett’s Notice of Intent to File Suit and Complaint, and dismiss this matter with

prejudice as barred by the statute of limitations.
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II. DEFENDANT IS ENTITLED TO SUMMARY JUDGMENT ON THE
ADDITIONAL BASIS THAT PLAINTIFF HAS FAILED TO ADDUCE ANY
COMPETENT EVIDENCE DEMONSTRATING A GENUINE ISSUE OF
MATERIAL FACT FOR TRIAL.

In addition to Durrett’s failure to file the affidavit of an expert witness, Richland
Memorial is entitled to summary judgment given Durrett’s failure to adduce any competent
evidence, expert or otherwise, demonstrating an issue of fact for trial. Specifically, Durrett has
not come forward with any evidence to support the allegations in his Complaint that agents of
Richland Memorial disregarded his instructions, administered “anesthetic and sedative drugs” to
which he élaimed to be allergic, and that the administration of these unspecified “anesthetic and
sedative drugs” caused him to sustain injuries and damages. (Plaintiff’'s Compl., { 6, 8, 12-15)
To the contrary, the only medical evidence of causation in this case demonstrates that Durrett’s
alleged injuries and damages stem from the interaction of medically necessary medications with
the illegal methamphetamine that was present in Durrett’s body at the time of his underlying
automobile accident. Furthermore, this case clearly falls outside of the common knowledge
exception found in § 15-36-100(C)(2) given the complicated nature of drug interaction, both with
other drugs and with the human body. As such, Richland Memorial is entitled to summary
adjudication in its favor on all claims asserted against it in this action.

Pursuant to South Carolina law, “medical malpractice actions require a greater showing
than generic allegations and conjecture.” David v. McLeod Regional Medical Center, 367 S.C.
242,249, 626 S.E.2d 1, 4 (2006). Indeed, as the South Carolina Supreme Court has observed, “if
the patient receives allegedly negligent professional medical care, then expert testimony as to the
standard of that type of care is necessary, and the action sounds in medical malpractice.”

Dawkins v. Union Hospital District, 408 S.C. 171, 758 S.E.2d 501 (2014), reh’g denied (June 11,

2014) (internal citations omitted). In the uncontroverted opinion of one of Durrett’s treating
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physicians, “[t]he subject matter of this lawsuit involves the use and administration of various
aﬁesthetic and/or sedative medications as well as contraindications for various anesthetic and/or
sedative medications . . . . [, and] that the utilization of these medications is not within the
common knowledge of the ordinary lay person and expert testimony is required.” (Ross Aff,,
(Ex. 8 to Def.’s Mot. for Summ. J.) at § 4) Here, Durrett relies solely upon “generic allegations
and conjecture” in support of his claims and has not produced evidence or testimony from any
expert who will testify to a reasonable degree of medical certainty on his behalf.

According to Durrett’s own testimony, he was anesthetized and therefore unable to
pro{/ide any medical history to hospital personnel upon his admission at Richland Memorial.
(Marc;h 12, 2014 deposition of Phillip Scott Durrett (Ex. 12 to Def.’s Mot. for Summ. J.), p. 44,
lines 14-20; p. 45, lines 19-20) He further testified that from the time he presented in the
emergency room, it “[m]ight have been a minute” that he remained conscious and that he does
not remember anything else until waking up days later. (Id, p. 47, lines 5-21) Along these line-s,
Durrett could not ide-ntify by name any medical provider associated with Ri.chland Memorial,
including the physician he named as a defendant in this lawsuit and later dismissed with
prejudice. (/d, p. 50, lines 8-23; p. 54, lines 19-24) Similarly, he did not have any knowledge of
what medications he actually received while a patient at Richland Memorial or what made him
vomit following his sedation in the emergency room. (Id., p. 50, lines 6-24) At the same time,
he testified he did not tell EMS or Richland Memorial about any allergies to anesthetic or
sedative medications. (/d., p. 65, lines 18-25)

Durrett simply had no memory of what treatment he received or anythiﬁg specific he
discussed with his doctors regarding his treatment. (Durrett Dep., p. 53, lines 4-15) Durrett also

candidly admitted he did not recall giving any medical history to anyone at the hospital,

10
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including his alleged allergy to anesthetic and/or sedative medications. (/d, p. 60, lines 9-15)
Further, when questioned about which medications he received, Durrett himself acknowledged
the medically complex nature of drug interaction when he testified “I have no idea. My getting
sick from that stuff like that is kind of hard to research.” (Jd, p. 65, lines 12-15) Nevertheless,
Durrett has failed to identify any expert who will opine that his injuries and damages stem from
Richland Memorial’s administration of medications to which he now claims to be allergic.

The only medical expert who has offered a causation opinion in this case is Richland

Memorial’s retained expert witness, Dr. Robert Clodfelter (“Dr. Clodfelter”). Dr. Clodfelter is

board certified in emergency medicine and serves as the Medical Director of the Emergency
Department of the Hilton Head Hospital. (June 11, 2014 deposition of Robert Clodfelter, M.D.,
(Ex. 13 to Def.’s Mot. for Summ. J.), p. 5, lines 5-12) In his review of the relevant medical
records, Dr. Clodfelter noted Durrett arrived at Richland Memorial in an uncooperative and
combative state and, therefore, was given a paralytic agent and a sedative in order to facilitate a
“very rapid trauma assessment.” (Id, p. 6, lines 12-23)

Dr. Clodfelter also noted that medical records indicate Durrett admitted ingesting
methamphetamine the day before the accident, that Durrett’s urine drug screen yielded a positive
result for that substance, and that Durrett is allergic to morphine and codeine’. (Jd, p. 19, lines
1-8) Further, the methamphetamines were still present in Durrett’s system because that drug
metabolizes quickly and would not have been detectible in a urine screen twenty-four hours after
it had been ingested. (/d, p. 23, line 16 — p. 24, line 1) In Dr. Clodfelter’s opinion, the

methamphetamine in Durrett’s system could interact adversely with everything and anything

4 Neither morphine nor codeine were administered during Durrett’s course of treatment at
Richland Memorial.
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giVen to the patient, resulting in symptoms including altered mental status, cardiac dysrhythmia,
and tachycardia. (/d, p. 22, line 25 —p. 23, line 9)

Turning to the paralytic agents hospital staff actually administered (Norcuron and
Anectine), Dr. Clodfelter testified these medications are not indicated to have caused Durrett’s
cardiac issues. (Clodfelter Dep., Ex. 13, p. 26, line 24 — p. 27, line 4) Instead, Dr. Clodfelter
agreed with Durrett’s treating cardiologist that Durrett’s cardiac issues likely resulted from a
combination of the methamphetamines in his system, the administration of propofol, and a sharp
drop in blood pressure. (Jd, p. 27, lines 5-10; August 11, 2006 consult record) Specifically, Dr.
Clodfelter opined that Durrett’s “cardiac problems were related to dysrhythmia, which means an
abnormal cardiac rthythm due to hypotension and the effects of amphetamines.” (Jd,, p. 27, line
25 —p. 28, line 2)

The dearth of evidence substantiating Durrett’s allegations of medical malpractice plainly
demonstrates the absence of any genuine material issue of fact for trial. Given Durrett’s reliance
on supposition and conjecture, and his failure to come forward with competent expert testimony
in support of his claims, Defendant Richland Memorial is entitled to an order granting it
summary judgment on each and every allegation asserted against it in this lawsuit. Moreover,
Durrett is nothing like the plaintiff in Brouwer v. Sisters of Charity Providence Hosps., 409 S.C.
514, 522, 763 S.E.2d 200, 203-204 (2014) (plaintiff with a known latex allergy noted on pre-
procedure paperwork successfully invoked common knowledge exception at the pre-suit phase).
In comparison to plaintiffs in Brouwer and related cases, complex issues relating to drug
interactions and Durrett’s concession that he never conveyed any medical history, including

known allergies, to hospital staff, prevent him from invoking the common knowledge exception.
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For all of these reasons, Durrett’s Complaint should be dismissed with prejudice and judgment
entered for Richland Memorial.

CONCLUSION

For the reasons stated herein, Defendant Richland Memorial respectfully submits that it is
entitled to an Order granting its motions for summary judgment and to reconsider, as well as an
Order dismissing Plaintiff’s claims against it in their entirety and with prejudice.

TURNER, PADGET, GRAHAM & LANEY, P.A.

January 15, 2016 By: /j\Qc @ ) d/7

“K. Gerald Chamber$ It —
Carmelo B. Sammataro
Post Office Box 1473
Columbia, SC 29202
Phone: (803) 254-2200
Fax: (803) 799-3957

ATTORNEYS FOR DEFENDANT
PALMETTO HEALTH ALLIANCE D/B/A
PALMETTO RICHLAND MEMORIAL
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND
Phillip Durrett, IN THE FIFTH CIRCUIT
PLAINTIFF,
VS

RETURN TO MOTION FOR

RECONSIDERATION
13-CP-40-1259

Palmetto Health Alliance, d/b/a
Palmetto Richland Memorial, and
W. Ross, M.D.,

DEFENDANT.

M N’ N M N e M e N S e e N S N s

In addition to the argument put forth in Plaintiff's Return to Motion for Summary
Judgment and the attached Exhibits, the Plaintiff would show that he has testified at a
deposition on March 12, 2014. Excerpts are attached in Plaintiff's Exhibit 6.

Plaintiff testified that he has had problems with anesthesia during previous
surgeries. He knew he had a problem with it (anesthesia). And he was scared to
death, if he ever had to have it (provision of anesthesia) happen again. His surgeon,
Dr. Shealy, told the Plaintiff that the Piaintiff had some problem with the anesthesia.

Due to his fear, the Plaintiff had surgery and “made the doctor here do surgery
where | was awake the whole time. | wouldn't let him put me under”

The Plaintiff further testified that he would get violently sick and vomit, after
receiving anesthesia.

In response to Defendant’s counsel’s question: “And you just don’t know what it
is about the anesthesia that caused you to have this vomiting reaction?”, the Plaintiff

responded: “All | can tell you is | know I'm going to have a reaction of some sort if they
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do not know | have a problem with it. | guarantee you that's going to happen and it's
already been proven right there.”

The EMS did not provide him any medication in the ambulance for his pain; and
he did not ask for anything, because “I'd tell them no until | told them what — could tell
them what | was allergic to and stuff.” Further, he testified: “There’s something on there
about morphine. | didn’t tell him, so | don’t know who told him, but it wasn't me.”

Upon being in the Emergency Room the Plaintiff was begging to undo the strap
on his leg. It was very painful. He was screaming. A female agent of the Defendant
said “put him under”. The Plaintiff then stated: “I tell you right now. | asked to be
transferred. | begged them to quit. They held me doWn... Nobody asked me a
question. | was waiting. | figured somebody’s going to talk to me.” Counsel then
asked: “No one asked you any questions or spoke with you?” Plaintiff answered
counsel: “Exactly, okay.” Further counsel asked: “Did you have an ID card or anything
that showed you would be allergic to morphine —* Plaintiff answered: “Sir, | had
nothing. Nothing. 1 was waiting on them to talk to me. | had nothing... | was conscious.
They could have talked to me... If they had taken that damn strap off my leg, | would've
quit screaming at them. They wouldn't... What else can a person do other than tell
them to stop, ask them to transfer you, someth‘ihg, when you know they're getting ready
to do something to you that might not be good” The Plaintiff further testified: “That's
what the people holding me down said, relax, it's only oxygen. | knew they were lying. |
knew it was a lie because when she said put him under,” “l was somebody to at least

walk over to me, ask me what was wrong, where | was hurt, something. Nobody ever
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did that. All she — | heard her yell put him under and | went into survival mode right
them,”

The Plaintiff was asked at deposition if he knew what caused him to vomit? He
answered: “| know they (Defendant’s agents) said | vomited and that’'s what went into
my lungs and stopped everything.” The Plaintiff further presumed “the same thing that
caused me to vomit all the other times.”

As to the ingestion of recreational drugs, it was over 24 hours before the
accident. He had probably 8-10 hours sleep before he left home to come to work. He
admitted to using speed. He further stated: “l was waiting to tell the doctor... That's
why | said somebody should have talked to me. And I'll tell you right now, that's the
only person | would have told that, is the doctor. | know better.” He further stated:
“with the problems I've had, | don’t hide nothing from a doctor. God, | ate a bunch that
morning, too.”

When questioned: “So you don’t recall giving any medical history at all to
anyone?”, he answered: “None. None.” Not to EMS or nobody.

Plaintiff further testified: “I really hope this just makes the people in the
emergency room to their job, all of it, because | don’t think it would have happened if
somebody had taken the time to talk to me.”

In answering the question: “When you went into the ER, why did you tell them
you wanted to transfer to a different hospital?, he answered: “Because they were trying
to hold me down after | — | didn’t say that until she yelled put him under. That's when |

said that.
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Michael Charpia was deposed on March 12, 2014 by Defendant’s counsel.
Excerpts are attached in Plaintiff's Exhibit 7.

Mr. Charpia testified that the Plaintiff had an allergic reaction to being put under
and that the Plaintiff always had a fear of his, being put under.

After arriving at the Defendant’s ER, Mr. Charpia was informed by Defendant’s
agent(s) that the Plaintiff's heart had s’topped. Mr. Charpia was beginning to wonder if
Plaintiff was alive or dead.

The Plaintiff further told Mr. Charpia that the Plaintiff told the Defendant’'s agents
not to put him under and that he was allergic to it (medications).

In the minutes prior to being taken to the ER, the Plaintiff had a telephone
conversation with Mr. Charpia. Mr. Charpia testified that they could understand each
other, that the Plaintiff was coherent, and he was able to explain that the accident
happened when the Plaintiff ran into an ambulance.

Respectfully submitted.

Melvin D. Baninister

PO Box 6833

Columbia, SC 29260
803-782-8688; 803-782-8677—fax
Attorney for the Plaintiff

January 25, 2016
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2 4
1 APPEARANCES 1 WHEREUPON, the deponent was explained his right
2 For the Plaintiff: MELVIN BANNISTER, ESQUIRE 2 to read and sign the deposition and WAIVED that
5115 FOREST DRIVE SUITE G-1 3 right.
3 zgimFlf,iCBg;ggw 4 MICHAEL CHARPIA, being duly sworn, testified as
5 follows:
6 DIRECT EXAMINATION
For the Defendant: R GERALD CHAMBERS, ESQUIRE 7 BY MR. CHAMBERS:
6 TURNER PADGET GRAHAM & LANEY 8 Q Mr. Charpia, my name is Gerald Chambers. I'm an
POST OFFICE BOX 1473 9 attorney, obviously, here in Columbia and ]
; COLUMBIA, SC 29202 10 represent the hospital and the physician in a case
5 11 brought by Mr. Durrett. You've been identified as a
10 12 witness. 1 just want to learn a little bit about
11 13 what you may know about this case,
12 14 A The moming of the accident, after Scott called the
13 15 shop, the shop called me. And1 left immediately
i;’ 16  from my house, which1 live on this side of
16 17 Sumerville, Exit 195 on 26. And seven miles up the
17 18 road is when I called him and he answered the phone
18 19 and he told me he was in an accident, that his arm
19 20 was cut, and his leg was broke. AndI could hear
20 21 people -- him telling people just rip the seat back
;; 22 and I can slide out. And there was -- and that's
23 23 all about I can tell you.
24 24 Q Okay. Well, let me back up a little bit. Have you
25 25 ever give your deposition before, anything like
3 5
1 INDEX TO EXAMINATIONS: 1 this?
2 DIRECT EXAMINATION BY MR. CHAMBERS................... 4 2 A No.
3 CROSS EXAMINATION BY MR. BANNISTER......c.conune 30 3 Q Okay. Letme just go over a few rules with you.
i 4 You're doing good so far. This is just a series of
: 5 questions and answers. 1 just want you to answer to
; 6 the best of your ability.
6 7 A Allrght
o 8 Q Ifyou don't know something, just tell me to repeat
10 9 it or rephrase it.
1 10 A Okay.
12 11 Q Asyouknow, the court reporter just placed you
INDEX TO EXHIBITS: 12 under oath, just as if you would testify in a trial.
13 13 And she's taking down everything that we say, so
THERE WERE NO EXHIBITS MARKED DURING THIS DEPOSITION. | 1 4 it's important that you give verbal answers and by
14 15 that, my just saying yes or no instead of uh-huh or
15 16 huh-uh because I can certainly understand you, but,
16 17 you know two or three months from now when I go back
i; 18 to read this again, I might not be sure if an huh-uh
19 19 is really a yes or a no.
20 20 A Okay.
21 21 Q And also, since the court reporter’s taking down,
22 22 for her benefit, if you would let me finish my
23 23 question before you answer, and likewise, I'll let
24 24 you finish your answer before going on to the next
25 25 question because if we're both talking at the same

2 (Pages 2to0 5)
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6 8
1 time, she has a hard time taking everything down. 1 Q Whatdid you work on?
2 She's going to get mad at us. Now, 1 don't think 2 A 14]s5Cl4ls.
3 this is going to take this long, but it's not an 3 Q And were you in the Reserves the entire time?
4 endurance contest. If you need to take a break at 4 A Yes,sir.
5 any time, just tell me you need to take a break. 5 Q Where would you do your Reserve duty at?
6 A Okay. 6 A Charleston. Like I said, went to basic training at
7 Q Hopefully, none of the questions I ask you can be 7 Lackland Air force Base. Went in -- I'd say it was
8 very confusing, but if they are, just tell me that 8 June 15th of 1970, went to basic. Come out August
9 you don't understand and ask me to repeat it or 9 25th, I believe it was, of 1970,
10 rephrase it; is that okay? 110 Q Did you receive an honorable discharge?
11 A Yes,sir. 11 A Yes,sir. That-- that was in -- that was May 15th
12 Q Allright. Now, we've gotten your name already. 12 of 1976 when I got out.
13 What's your date of birth, Mr. Charpia? 13 Q How do you know Mr. Durrett?
14 A 1/12/1952. 14 A TI'veknown Scott over 25 years. Just met him
15 Q Where were you born? 15 messing around motorcycles and he's used to do auto
16 A Charleston, South Carolina. 16 trim and my father used to have a car lot, used car
17 Q Have you lived in Charle -- or South Carolina most | 17 lot.
18 of your life? 18 Q And did Mr. Durrett work for you father for a while?
19 A Allmy life. 19 A No. No. He was -- had his own business. Just, you
20 Q Okay. And where do you currently reside? 20 know, pin stripes on cars and --
21 A At121 Prince Edward Drive, Summerville, South | 21 Q So how did you two meet? Was it through --
22 Carolina 29483, 22 A Ican'tremember.
23 Q Howlong have you been at that address 23 Q --workor--
24 approximately? 24 A [Ican'treally remember, to tell you the truth. But
25 A Sixyears. 25 Just through work, just casual meeting. I'm not
7 9
1 Q And do you have any relatives that live in Richland 1 sure.
2 County? 2 Q Didyou and Mr. Durrett ever work together 1 assume?
3 A No,sir 3 A We worked on some motorcycles together.
4 Q What's your educational background? 4 Q Did you ever work for him directly? -
5 A High school and then some Trident Tech. 5 A No.
6 Q When did you graduate from high school? 6 Q How are you currently employed?
7 A 1970. 7 A Irunawrecker service, Charpia Towing. 1just
8 Q Where did you go to high school? 8 started it back up.
9 A North Charleston High School. 9 Q Whendid you start it back up?
10 Q And what classes did you take at Trident Tech, just 10 A This just started back up probably about six months
11 generally? 11 ago because I was with West Side Wrecker Services
12 A Mainly I worked motor repair and took one accounting | 12 for about 15 years and my partner got killed and so
13 class. 13 we shut it down.
14 Q Did you obtain any type of a degree from Midlands 14 Q Soyoushut it down and you formed Charpia Towing
15 Tech? 15 Service?
16 A No. No, this was Trident Tech. 16 A Yes,sir.
17 Q Excuse me, Trident Tech. Where is Trident Tech.? 17 Q Okay. So you've been in the towing service for over
18 A OnRivers Avenue, Highway 52 in Charleston, South 18 20 years then?
19 Carolina. 19 A Yes,sir.
20 Q You ever been in the military? 20 Q Okay. So were you and Mr. Durrett ever a member of
21 A Iwasan Air Force Reserves. 21 any social clubs or anything of that nature
22 Q How long were you in the Reserves? 22 together?
23 A Twasin the Reserves six years. 23 A No. What do you mean social clubs?
24 Q Whatdid you do in the Air Force? 24 Q Any typeof a club or anything or just
25 A Flight line mechanic. 25  acquaintances? '

3 (Pages 6t0 9)
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10 12
1 A Oh, just acquaintances. I've never belonged to any 1 A Itvaries because I've got friends that have got 2
2 type of club. 2 lot of motorcycles and I'll bring them to Scott and
3 Q Okay. 3 -
4 A Except for water ski club years ago. 4 Q Toworkon?
5 Q Okay. Soyou just met him through your -- both of 5 A Yes. ]brought one today, actually. And I'l pick
6 you have, I guess, a passion for motorcycles? 6 it up for this friend of mine, you know, probably
7 A TI'mnot sure whether it was that or whether it was 7 the next three or four days and --
8 through autos to start with, you know, because 1, 8 Q Aliright. Other than what you may have had in the
9 like I said, before this mess with motorcycles, he 9 Air Force, do you have any medical training?
10 used to do the auto trim putting, you know, pin 10 A No,sir.
11 stripes and stripes ‘on Camaros, just stuff like 11 Q And prior to this motor vehicle accident that you
12 that. And being associated with used cars and 12 started telling me about, do you know of any of Mr.
13 everything, you know, he's just somebody that you'd 13 Durrett's medical history or anything of that
14 call and come pin stripe a car. 14 nature?
15 Q Okay. 15 A 1know he'd had a couple bike wrecks and it after
16 A And that could have been the way I met him. I'mnot | 16 one of them that, you know, I know that he had an
17 real sure, but, you know. 17 allergic reaction to being put under. And that was
18 Q Okay. 18 always a fear of his, being put under.
19 A Likel said, just got to know him and know -- 1 18 Q When did that occur; do you remember? Can we go off
20 don't know, 25 years. 20 the record, just one minute?
21 Q How often do you see Mr. Durrett? 21 (Off the record)
22 A Probably once or twice a week. 22 BY MR. CHAMBERS:
23 Q And has that been consistent for a good period of 23 Q Allright. Mr. Charpia, before we got interrupted,
24 time? 24 you were telling me about an allergic reaction that
25 A Yes,sir. 25 Mr. Durrett had had and 1 was asking you if you knew
11 13
1 Q Areyoumarried? 1 any more detail with -- about this. When did it
2 A No,sir 2 occur; do you know?
3 Q You ever been married? 3 A I'd have to say late 90s, somewhere between '95 and
4 A Yes,sir. 4 '99. Ican't -- I'm not sure exactly.
5 Q Divorced? 5 Q And when did you first learn of this allergic
6 A Yes. Gotdivorced in 1976. 6 reaction that he had had?
7 Q Okay. Soyou started to tell me a little bit about 7 A It was after he was in the hospital that time. And,
8 what, I guess, you know about this case, which this 8 you know, he'd talk about it. He's talked about on
9 occurred back in 2006, in August of 2006. Where 9 several occasions, you know.
10 were you living at that time? 10 Q Sodid you go see him while he was in the hospital?
11 A Living about a mile and a half from where I'm living 11 A Yes,sir
12 right now. Ilived at -- that was 107 Hill Street. 12 Q Okay. And that's when he told you about this
13 Q Butyoustill lived in Summerville? 13 reaction?
14 A Yes,sir. 1lived at that residence 16 years. 14 A No, it was afterwards.
15 Q And where was Mr. Durrett living at the time of the 15 Q Afier heleft the hospital?
16 accident in August of '06? I don't need the 16 A Yeah. It was-- we've had numerous dinners together
17 address, but just what city was he in if you can 17 and he would just, you know, hang out together.
18 remember? 18 Q Okay. Why was Mr. Durrett in the hospital on this
19 A He was living in Columbia. 19 occasion?
20 Q Andeven though you were in Summerville and he was | 20 A Motorcycle wreck.
21 in Columbia, would you still see him about once or 21 Q Do youremember what hospital he was in?
22 twice a week? 22 A Trident, I think.
23 A Yes. 23 Q Trident? He can't answer for you. Tell me the best
24 Q And would he typically come to your house? Would 24 you know.
25 you go to his house? How would that work? 25 A Ican't remember.
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14 16
1 Q Wasitin-- it was in Charleston though? 1 Q Okay. Now, watk me back through the moming of the
2 A Yeah, it was in Charleston. I can't remember. I go 2 accident when Mr. Durrett called you. You were in -
3 to hospitals so much. 3 - were you at home in Summerville?
4 Q Was the hospital downtown or was it someplace else? 4 A Yes, ] wasat home.
5 A lthad to be -- let me think when he was in the 5 Q Okay.
6 hospital. That was downtown. I'm still not sure 6 A And apparently, he'd called his shop and the shop
7 which hospital it was. 7 called me and told me he was in an accident. And
8 Q Okay. And what is your understanding -- I know 8 like I said, anytime, you know, I leave immediately
9 you're not a doctor, but what's your understanding 9 and I'd already gotten on the highway and I remember
10 of what Mr. Durrett had an allergic reaction to? 10 I was right around the Ridgeville exit and I called
11 A Just whenever he was put under, he had problems with | 11 and he answered the phone. That was about eight
12 it, 12 miles from my house.
13 Q Do you know what type of problems that he had? 13 Q You were only about eight miles from your house when
14 A What]understand is it was like it almost, I guess, 14 you -- when --
15 body shut down or heart stopped, something, you 15 A Whenl called and he answered the phone.
16 know. I'm not sure what problems were. He just, 16 Q Okay. And what did Mr. Durrett tell you?
17 you know, he said he couldn't be put under. 17 A Hetold me that he'd had an accident and that his
18 Q Do you know what particular medication it was that 18 leg was broke and his arm was gashed open. And he
19 caused this? 19 was still in the car.
20 A No,sir. 1don't even know what they put you under 20 Q And were you on your way to the accident?
21 with. 21 A Well, I was headed up there and ] was trying to find
22 Q Okay. Solassume he had to have surgery as a 22 out which hospital he was going to. And like I
23 result of this motorcycle accident; is that right? 23 said, I made it to the hospital, what I understand,
24 A Yeah. Iremember -- seemed like he broke both his 24 about 10 minutes afier he got to the hospital. Now,
25 hands or wrists, both hands on it. I'm not sure 25 I mean, I drive exceptionally fast, you know. I had
15 17
1 what else. ) 1 something in to run, too.
2 Q Okay. And was the problem -- it's your 2 Q Soyou called Mr. Durrett and he answered the phone?
3 understanding that there was a problem with -- it 3 A Yes,sir
4 was a problem with the anesthesia? 4 Q Washe still at the accident site?
5 A Yes, sir, what | understand. 5 A Yes,sir. He was still in the car because --
6 Q And your only understanding of this is coming from 6 because I could hear him telling the whoever was
7 Mr. Durrett; is that right? 7 trying to get him out of the car that "just lay the
8 A Yes,sirn 8 seat back and I can slide out," you know.
9 Q Okay. You never spoke with any physicians or anyone | 9 Q Okay. Do you know if anyone else was with Mr,
10 at the hospital about this issue? 10 Durrett? )
11 A No,sirn 11 A I'mnotsure.
12 Q Allright. Did Mr. Durrett have any more problems 12 Q How long did your conversation last; was it pretty
13 with anesthesia up until the time of the incident at 13 brief?
14 Richland, that you're aware of? 14 A Tdon't-- about four or five minutes.
15 A Not that I'm aware of, but like I said, I couldn't 15 Q Okay. Whatelse did you all talk about? Did he
16 tell you. I don't know. 16 tell you where he was?
17 Q Okay. 17 A lasked, I said, "Where you going to," and I
18 A Other than Richland, I knew if he even had problems, | 18 remember him asking and that's how I knew which
19 you know, back in the '90s, you know. 19 hospital to go to.
20 Q Right 20 Q Okay. Soyou actually went to Richland and saw Mr.
21 A Inthe motorcycle accident. 21 Durrett which he was there?
22 Q Okay. But that's the only other occasion -- 22 A No,sir. When I got there, he was already there.
23 A Yeah. 23 He was already in triage, what they said, you know,
24 Q --you're aware of? 24 when I got there. And, I said, wait around there
25 A -Yeah, that I was aware of, Yes, sir. 25 for, 1 don't know, quite a while. And they said he
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18 20
1 was still in there. So I run and grabbed something 1 speak with any of the nurses or the doctors to tell
2 to eat. When I got back, that's when they said he 2 you anything that was going on?
3 wasn't in this room, they sent us down to the heart 3 A Must have been a nurse or somebody because there was
4 section and -- 4 a -~ told me his heart had stopped and they sent him
5 Q Did you ever see Mr. Durrett that day? 5 to the heart unit, went down there and they said he
6 A No. Idon't think I did that day. I believe it may 6 wasn't down there. So I went -- I had to go back to
7 have been the next day before I saw him. 1 can't 7 the other end of the hospital. And you know, was
8 say for sure whether it was that night or the next 8 trying to find out what was going on.
9 day, because I stayed all night long. S Q Okay.
10 Q Wasanyone else there with you? 10 A Butlike said, I don't remember the details of it.
11 A Ihad a friend that met me up there, but -- 11 You know, it was just -- seemed like I was getting
12 'Q Who-- 12 the run around there for a while, you know. And
13 A - but he didn't know what was going on or nothing. | 13 really, you know, I was beginning to wonder if was
14 He just -- he was just another friend of mine that 14 alive or dead, you know because if they'd said, you
15 was up this way. 15 know, he'll be out of triage in -- or whatever it
16 Q Who was your friend? 16 was, you know. They said his heart had stopped, you
17 A Fellow named Robbie Robertson. 17 know. Didn't know why.
18 Q Robbie Robertson? 18 Q You believe this was a nurse that told you this?
19 A Uh-huh. 19 A Icouldn't tell you whether it was a nurse or
20 Q Did he know Mr. Durrett or did he just know you? | 20 somebody that was working on the floor or, you know,
21 A Heknew Scott, but like I said, I'd know him -- I'd 21 adesk. You know, I was just trying to find out
22 known him longer than I knew Scott so. 22 where he was at.
23 Q Did Robbie stay with you all night as well? 23 Q Okay. Soyou didn't see Mr. Durrett at all the
24 A No. Huh-huh. No. He just -- you know -- I called | 24 first day that he was admitted to the hospital?
25 when I was up there and then he came up there. It 25 A Ildon't--1don't believe so. You know, unless
19 21
1 was just 1 maybe walked in the room, but he was in a coma for,
2 Q Allright. Did Mr. Durrett have any other family or 2 seems like, 12, 13 days, you know. So all the times
3 any other friends that were there that evening? 3 T went up there, I didn't talk to him. Iknew he
4 A Tell you the truth, I can't remember when anybody 4 was, like I said, seems like it was like 12, 13
5 else come up there. 1don't remember. 5 days, you know, before he actually come to.
6 Q Do you remember anyone else ever coming up there 6 Q Okay. .
7 besides you? 7 A Sowasn't no talking to him, you know, after he went
8 A Yes. I'mnot sure whether it was that day or when 1 8 in, you know. And that's what baffled me because he
9 come back because Jike I said, you know, I went back 9 was -- I was talking to him on the phone and it
10 and forth. I was there all night most of the night. 10 wasn't like he was, you know, knocked out or -- or
11 I'went back and come back and forth about every day. | 11 whatever. He had a broke leg. And then they tell
12 And because he had the shop over here and I was 12 me his heart had stopped and like I said, seems like
13 helping take care of it. 13 they sent me down to the heart wing. And they said
14 Q And in other times you came and visited Mr. Durrett | 14 he wasn't down there. Then they sent me back to --
15 at the hospital, were there any other friends or 15 then -- and they had him in -- what's it, intensive
16 family members there that you're aware of? 16 care?
17 A Seemed like -- seemed like his brother was thereone | 17 Q And when was the first time that you saw him? Was
18 time and — 18 is it the next day or when?
19 Q What's his brother's name, do you know? 19 A Sir, I can't remember whether I see him in ICU that
20 A Ican't remember. 20 night or the next day. 1don't remember.
21 Q That's okay.- 21 Q ItwasinICU, the first time you saw him?
22 A TIgotblank onit. 22 A Yes,sir.
23 Q Anyone else that you can remember? 23 Q And was he responsive?
24 A Notreally. Not specifically. 24 A No,sir. He was in a coma for, like I said -- 1
25 Q On the first day that you were there, did you ever 25 might be wrong, but it seems like it was 12, 13
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22 24
1 days. 1 A Notexactly. Not medically.
2 Q And when you saw him in the ICU, did you have any 2 Q You're going to leave that up to the medical
3 conversations with any of the nurses or the doctors, 3 professionals?
4 and ask any questions about what was going on? 4 A Yes,sir
| 5 A Trying to remember who it was. Somebody said that 5 Q Okay. Sodid you ever talk to Mr. Durrett while he
| 6 he had asphyxiated or asphyxiated -- when it goes 6 was conscious in the hospital?
7 back down in your lungs when they put the trachea 7 A Yes
8 tube in him. And they had to put him under and I 8 Q Okay. And was that about 12 or 13 days that you
9 can't remember the word. It's asphyxiation or -- 9 were telling me about?
10 and they had put a trachea tube in him. 10 A Yeah. Uh-huh.
11 Q Do you know what caused him to asphyxiate? 11 Q Okay. And was he conscious at the time he had
12 A According to what they told me, was whenever they 12 surgery on his leg?
13 stuck the trachea tube down in his throat. It 13 A No. Huh-uh. No, I don't think so because seems
14 makes, 1 guess, you know, gag or -- and then when 14 like what I remember, it was -- it was, like, half
15 you suck it back down your lungs, it gives you 15 way through that part, that they said, well, he had
16 pneumonia or something. They wasn't wanting to tell 16 a broke leg, whatever.
17 awholelot, didn't seem like. 17 Q Did you ever have any conversations with a physician
18 Q And would you come see him every day? 18 or any of the nurses about his broken leg or what
19 A Yes,sir 19 they did to fix it?
20 Q And would anyone else be in the room? 20 A Not the -- no, sir. Not as far as what they did to
21 A Seems like I run into his father, maybe, and his 21 fix nothing.
22 brother. I'm not sure if I run into his ex-wife 22 Q Soyou would come -- you were coming from
23 there or not because I'd run by there and then go to 23 Summerville to Columbia then every day?
24 the shop and try to take care of everything at the 24 A Yes,sir.
25 shop. 25 Q Okay. And you would help work at his shop?
23 25
1 Q How long would you spend in -- in the room when you 1 A Yes,sir
2 would see Mr. Durrett on these occasions? 2 Q How many people did Mr. Durrett have working for him
3 A Probably 15 to 45 minutes. You know, so while he 3 in his shop at that time?
4 was laying there, there's nothing really you can do 4 A He had one person working for him. Or helping out.
5 and he was breathing and, you know -- because I know 5 We were just trying to keep things from shutting
6 it was several days when they finally worked on his 6 down.
7 leg and said his leg was broke. And he told me it 7 Q Do you know how long, total, Mr. Durrett was in the
8 was broke on the phone that day. 8 hospital?
9 Q Okay. 9 A Ican'tremember.
10 A But]can'ttell you who I talked to or -- it was 10 Q Were you there they day that he was discharged; or
11 Just --Tknow it was probably the nurses, you know, 11 do you remember?
12 when he was in the ICU, but, you know I couldn't 12 A 1don't remember.
13 tell you which one or nothing. 13 Q Now, it's your understanding that he broke his leg
14 Q Did any of the hospital staff ever tell you that Mr. 14 in the motor vehicle accident?
15 Durrett was in a coma? 15 A Yes. Because first thing he said to me when he come
16 A You could see he was in a coma. 16 to was get me out of here and he still had trachea
17 Q Okay. 17 tube in him and all that. 1said I can't get you
18 A Youknow. 18 out of here right now.
19 Q He was unconscious? 19 Q Andhow long after Mr. Durrett got out of the
20 A He was unconscious. 20 hospital was it before he went back to work again?
21 Q Do you know difference between being unconscious and | 21 I mean, were you maintaining the shop until he came
22 being in a coma? 22 back to work?
23 A Well, what I understand, it's like an induced coma, 23 A I'ddowhat]could. LikeI said, you know, I was
24 sometimes, you know. Yeah. 24 trying to run between the business down there and
25 Q And do you know why he was an induced coma? 25 coming up here and, you know, I had a couple other
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26 28
1 friends, you know, that just -- just tried to help 1 Q You were still seeing though, Mr. Durrett, on a
2 out however they could. 2 fairly frequent basis; is that right?
3 Q Work on the bikes? 3 A Yeah. Yeah, I've talked -- there's very few days go
4 A Wewasn't doing no work on the bikes. No, we were 4 by I don't -- we doing speak over the phone, you
5 Jjust trying to -- we were té]king to the customers, 5 know. Just, you know, we're just casual calling,
6 telling them what had happened. It'd be a while 6 hey, how you doing, what's happening, you know.
7 before Scott get back to work on them because I'm 7 Because he's got family that lives down in
8 not mechanic, no like he is. 8 Charleston, his daughter and, you know, if there was
9 Q Okay. And how long was it before he could go back 9 anything that I can do to help him with his daughter
10 to work; do you know? Do you remember? 10 down there or, you know, if she breaks down or
11 A No,sir. ]don't remember. 11 anything, you know, he'll call me and I'll take care
12 Q But eventually, he was able to? 12 of that too.
13 A Yeah, eventually. Yes, sir. Still limps today 13 Q Okay. Are you aware of any other instances in which
14 because of it though. 14 Mr. Durrett had an allergic reaction to anesthesia?
15 Q Pardon me? 15 A No,sir. Notthat I know of. I can't say, you
16 A Hestill limps today because of it. 16 know. There's very few people that I know all their
17 Q Wereyou present for any conversations Mr. Durrett 17 medical history, so you know.
18 may have had with any physicians prior to him being 18 Q And are you aware whether or not anyone was in the
19 discharged? 19 car with Mr. Durrett on that day of this accident?
20 A Not that I remember. 20 A No.
21 Q Did Mr. Durrett ever have any conversations with you | 21 Q Okay. Do you know what time of day it occurred?
22 about having some type of allergic reaction while he: 22 A It wasbefore lunch. That's all I can -- | remember
23 was at Richland? 23 it was before lunch, first part of the day.
24 A Yes. 24 Q And about how Jong would it have taken you to get
25 Q Tell meabout that. What did he tell you? 25 from Summerville to the hospital?
27 29
1 A Justthat - that he was telling them not to put him 1 A Probably about 50, 55 minutes because I was driving
2 under and, you know, and that was his problems. You 2 140, 150 miles an hour.
3 know, when they put him under. He was allergic to 3 Q Okay.
4 it. 4 A Thad a Chevrolet pickup running 165 miles an hour
5 Q So he told them he was allergic to -- 5 and I drove it that way.
6 A He had problems anytime he was put under. 6 Q We're not going to give a copy of this to the police
7 Q And do you know, and you may not, but do you know 7 or anything.
8 specifically what type of problems he had when he 8 A I've gotaticket reads 155 plus in a 55 zone, so 1
9 was put under? 9 mean --
10 A No,sir. Not specifically. 10 Q We may want this on the record.
11 Q Do youhave any idea generally what would happento | 11 A Because I made it quick from Columbia to Charleston.
12 him if he got put under? I mean, you may not. 12 Q Okay. Areyou aware whether or not Mr. Durrett has
13 A Imean not really. 13 ever used any type of recreational drugs?
14 Q Okay. Now, other than at Richland and at the time 14 A Notthat I know of.
15 at Charleston you told me about, his motorcycle 15 Q Andyoudon't really recall having any specific
16 accident, are you aware of any other surgeries that 16 conversations with any of the doctors or the nurses
17 Mr. Durrett has had for any reason? Any other 17 at -- at Richland --
18 accidents he may have been in? Anything else? 18 A No,sir. Idon't
19 A Not that 'm aware of. No, sir. 19 Q --about Mr. Durrett?
20 Q Now, after Mr. Durrett got out of the hospital, were 20 A NotthatI can recall. No, sir.
21 you still coming up here daily? 21 Q Anyyou didn't tell anyone at the hospital staff
22 A No. 22 about any allergies that Mr. Durrett --
23 Q Did that kind of stop at that time and you went back 23 A No,sir
24 to your regular job? 24 Q And you don't remember the names of any of the
25 A Yeah. Uh-huh. 25

doctors who may have treated Mr. Durrett, do you?

8 (Pages 26 to 29)
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30 32
1 A No,sir. 1 day. You know it was -- .
2 Q Orany other nurses for that matter? 2 Q Okay. And the coma that you mentioned he was in, do
3 A No. I remember there was two blondes they called 3 you know what caused the coma?
4 Barbie twins. That's all I know, the one thing, 4 A No,sir.
5 Q Anything else about this accident or Mr. Durrett's 5 Q Do you know if the doctors induced a coma on
6 hospitalization that you know we may not have 6 purpose?
7 discussed or is that about it? 7 A ]can'tsay for certain.
8 A That'salll know. Likel said, it was very -- very 8 MR. BANNISTER: 1 don't have anything further
9 little, really. 9 for him,
10 MR. CHAMBERS: All right. I think that's all 10 MR. CHAMBERS: 1 don't think I do either.
11 the questions | got. 11 Thank you. Appreciate it, Mr. Charpia.
12 CROSS EXAMINATION 12 THE WITNESS: All right.
13 BY MR. BANNISTER: 13 (Deposition concluded at 1:39 PM)
14 Q In the phone call that you made to Scott, did he 14
15 seem to be coherent? 15
16 A Oh, yeah. 16
17 Q Could you understand what he was saying? 17
18 A Yes. Uh-huh. 18
19 Q Did he appear to understand what you were saying? | 19
20 A Oh, yeah. . 20
21 Q Did he tell you how the accident happened? 21
22 A Hetold me he run into an ambulance. 22
23 Q Heactually -- he told you he ran into an ambulance? | 23
24 A Yes. 24
25 Q Okay. 25
31 33
1 A And told me his leg was broke. 1 STATE OF SOUTH CARCLINA )
2 Q And after you got over to the hospital and you went 2 : CERTI-FI-C-ATE
3 from one place to another in -- inside the hospital, 3 COUNTYOFRICHLAND )
4 why were you going from one place to the other? 4
5 A Trying to find out where he was at and, you know, 5 1, KATHRYN BOSTROM, Court Reporter and Notary
6 what's happening with him. 6  Public, certify that I did have MICHAEL CHARPIA to
7 Q Sosomebody in the hospital said he might be over 7 appear before me at 12:55 pm on WEDNESDAY, MARCH 12,
8 here? 8 2014 at TURNER PADGET GRAHAM AND LANEY, COLUMBIA, South
9 A Well, to start with, he was in the emergency room or 9 Caroling; that the witness was sworh and cautioned to
10 triage of whatever they call it. And said it's be a 10 teli the truth, the pages constitute a true and accurate
11 while. And like I said, went and grabbed something 11 transcript of the testimony given at that time and
12 to eat and come back. And that's when seemed like 12 place. 7
13 they didn't know where he was at. And first, they 13 lHurther centify that I am not of counsel or kin to
14 said his heart had stopped and they sent him down -- 14 any of the parties to this cause of action, nor am 1
15 that's what, you know -- 15 interested in any manner in its outcome.
16 Q Somebody told you his heart had stopped? 16 IN WITNESS WHERECF, I have hereunto set my hand and
17 A Yes. But] don't remember who it was. 17  seal this the 26TH day of MARCH, 2014.
18 Q And that was somebody, medical personnel at the 18
19 hospital? 19
20 A Yes, it must have been. 20
21 Q And who told you he had breathing problems? 21
22 A T'mnot sure whether it was -- I can't -- [ can't 22 Kathryn B. Bostrom
23 recall. 23 Notary Public for South Carolina
24 Q Was it somebody medical personnel at the hospital? | 24 My Commission Expires: AUGUST 28, 2022
25 A Yes, but I'm not sure if it was that day or the next 25

9 (Pages 30 to 33)
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Page 17
That's correct.
We'll get to that in just a second. Immediately
below the treatment procedures is the section that
corresponds to drugs used. And there's nothing
listed here; correct?
Correct.
And so no narcotic medication, no pain relievers,
no sedatives, anything like that?
None.
Okay. Now I apologize in advance, because the copy
that we have is probably not the best copy. But
under the Advanced Procedure section, can you
decode this or tell me what you indicated in this
block?
Yes. I can. It indicates that we put him on the
monitor, and that he was in a sinus rhythm. It
indicates the time of that application was at 1407.
Okay. When you indicate that someone's in a sinus
rhythm, is that significant? Tell me why you noted
that.
A sinus rhythm is the normal heart rhythm that a
person would have in a normal resting position.
Okay. And that's the information that the EKG
monitor provided to you; correct?

Correct.

1
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Page 19
Correct.
And the 278 that's listed there, is that a number
that was assigned to you, or what does that mean?
That would be a supervisor's vehicle, typically a
pick-up truck. And the supervisor would have also
responded.
As we sit here today, do you know who that was?
I do not.
Okay. BAll right. Moving further to the right on
this form under Vital Signs, it looks like ycou took
vitals twice in transport; is that right?
That's correct.
Once at 1410 and again at 1420.
Correct.
And that's just military time; correct?
That's correct.
A little bit after two in the afternoon?
2:10 and 2:20, --
Right.
-—- p.m.
Walk me through that, if you would. I think I can
read this, but I just want to make sure we have it
right for the blood pressure, pulse, respirations
and pupil at both of those intervals.

The blood pressure was palpated at 112. -The pulse
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Page 20
was 78 per minute. Respirations, 30 per minute.
Both of those were regular. Pupils were equal and
reactive. His level of consciousness was alert.
Okay. And that's the 1410; correct?

Correct.

The time entry. All right. How about for the 1420
time entry?

It looks like his blood pressure was palpated at
110. A pulse rate was 80, strong and regular
respirations were 30, and regular pupils continued
to be equal and reactive. His level of
consciousness was still alert at 1420.

And while we have some variances in the blood
pressure and the pulse rate, was there anything
about that that would give you any concern that his
condition might be declining?

Everything looked nominal at that point.

And above that, before the Revised Trauma Score,
that area 1s blank. Is there a particular reason
for that?

That is -- should have been filled in.

If someone is alert, their blood pressure is at a
normal range, the pulses are good, would that
indicate that the revised trauma score or Glasgow

score would have been a corresponding-type score, a

j
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relatively good score?
That's correct.

Okay. Now, when we get to the Comments section, if
you would -- and do it slowly so the court reporter
can take it down. I know sometimes the medical
terms can be a little tricky, but if you would read
this, and then I'll probably go back and ask you a
couple of questions about it.

Sure. "Patient chief complaint of left leg pain.
Patient also presented with bandaged left forearm.
Patient restrained driver of vehicle with heavy
front end damage. Patient entrapped by steering
wheel and dashboard. Patient refused 02 and C-
collar. Patient freed from vehicle. Patient to
long spine board. C-collar applied. Pulse
movement sensation in tact times four. Patient to
243. Vital signs taken. Life pack 10. Sinus tach
at 78 to 88 with no ectopy. Non-rebreather at 15
liters per minute. Patient is conscious, alert and
oriented times three. Skin warm and dry. Color
good. Strong radial pulse. Breath sounds clear
times four. Abdomen soft and non-tender. Pelvis
stapble. IV of normal saline via 18 in right hand.
ER contacted. Patient to trauma number one.

Report to ER staff. Patient gave large amount of

000236
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Page 30
what we have done en route, and our anticipated
time of arrival.

Okay. Do you seek or do you have to have
permission to give medication by ER personnel?
Generally, we do not get permission to give certain
medications. Certain medications, we are required
to call first. 1In this instance, we did not give
him any medication.

And do you know the reason why you didn't give him
any medication?

We didn't give him any medication because none was
needed.

And who determined that none was needed?

It's generally dependent upon the patient
assessment. '

Did Mr. Durrett tell you that he did not want any
medication?

I don't recall.

Is that possible?

It is possible.

I believe you indicated that he declined oxygen.
Early on in the call here, I have "patient refused
02 and C-collar." When we initially get to an
injured victim in a vehicle, we will begin to apply

our treatment protocol initially as the fire
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But you could talk with him and he could respond
and you could hear him?
Yes, sir.
So at that point in time is when you would ask him
about his medical history?
You could at that point in time on the way to the
ER.
and is that when he would have denied medications
if he did so?
He could.
Would he have also been able to tell you whether or
not he was allergic to any medications?
Yes, sir.
Do you remember whether he made any such statements
to you?
I don't recall.
But in any sense, you did not supply him any
medication?
No, sir. I did not.
Do you remember how he was dressed?
No, sir.
I believe this was in Rugust; 1is that correct?
Yes, sir. That would be right.
So you don't remember whether he was in shorts or

long pants?
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