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STATE OF SOUTH CAROQLINA ) IN THE'COUR.T;OF "COMMON'PLEA‘;S&
| | ). FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ‘ ). CA-SE"NO.:-"2015‘=CP=4,0.-O'1449,
)
Thomas J ackson, Christopher Mitchel], )
| )
Plaintiffs, ) o .
) ORDER OF DISMISSAL
vs. ) Ny S
| . y “@N&%‘Z& wwwg% -
Joe Henry Esq.. Law Firm of Joe Henry, )
N )
Defendants, )
—_— — )
Hearing Date; April 18, 2016
Court Reporter; Bonnie Kelly
Plaintiffs’ Attomey: J. Charles Ormond, Jr.
Defendan ts" Attorney: Nathaniel Roberson

The above matter came: before. the Court on Defen‘d,amsf‘ motion to-dismiss based on two
. grounds: ‘(1__) Plaintiffs' failure (o file an affidavit of an expert as required by section 15-36-
100(CY(1) of the South Cardlina Code, and .(2) the: expiration .of the- statute -of [imitations,
Plaintiffs épposed thé motion, arguing the negligence specified in their Complaint involved a
subject matter that lay within the ambit of common knowledge and did n’ét:,_;[gquire an expert
affidavit pursuant (o .'section-'15—36-100((;)"(2) an‘d.a’rg_uing thatithe statute of limitations had been
waived when the Defendanis tailed to -assert it as an .affirrmat-ii\ie- defense. At the: hearing, the
Plaintiffs were fepresented by J. Charles Ormond, Jr., and. the Defendants were represented by
Nathaniel Roberson. After careful consideration, T agree that.an expert-affidavit was required in

8
this matter and grant Defendants' motion 1o dismiss on that ground.

SCAN NEE Tof4.
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Background
Plainti'ffS filed a Cdmplaint against Defendants on March 6, 2015,_,,a,ll,cging‘ ‘professional
negligence Iand breach -of contract. Taking the facts alleged in the Complaint as true, as thzi‘ér
Court must for a motion to dismiss, the Complaint alleges:
¢ Defendants reprcsented‘ Plaintiffs in an employment law matter. (Comp.'16)

* The employment action filed onbehalf of Plaintiffs by Defendanis was removed from the

roster by consent order pursuant to Rule 40(j), SCRCP, “7)

* The parties in the underlying employment action engaged. in mediation, but ‘upon the,

advice ofl»theira’t;o‘mey-(Defendantdéé:Henr.y), the: Plaintiffs did-not:sefile, The terms of

any offered seiilement aré not specified in the Complairit. (18) .

» Defendant Heriry, without consulting his clients i("th'e',‘ Plainitiffs in this action), did not’
- Testore the Plaiitiffs' employment actign to the roster. (19-10)

* At some unknown date 4t least one year-after the employment action ‘was: remoyed fromi
the roster, the action was dismissed. (19)

* Defendant Joe Henry told Plaintiffs he was working on the case for several years, (110)

* At some unknown date, Plaintiff Mitchel) learned. from. court. personnel that' the.
employment action had been dismissed. (111)

Based on these facts, Plaintiffs allege professional negligence, Speci'ﬁcai'ly;: Plaintiffs
allege: "Defendant/s had a duty of due care to prosecute: Plaintiffs' case in a profieient ‘and
careful mianner in addition tg ap affirmative duty to protect Plajntiff's comuion law and
statixtory_ rights -after the fi'ling‘: of a 4:0(1?) motion," (113) Pl‘avjntiiffs'fgo on to aII_eg‘er
”De’f’endah_t" breached this duty_' "by failing to restore. the matier withing [siC] the-one year
period as- set forth in ‘the Rule " (ﬂ14;)‘ Plaintiffs also assert. a breach of contract cause of
action, arguing the- parties entered into a written agreement for legal sérvices; which wag

breached when the "Defendant” failed to restore the employment action, (120)

SCANNED 2004

ROA002



_Lasy[Analysi's

To esfablish a cause: of -action for legal ‘malpractice, a plaintiff must establish four,
elements: (1) the existence of an attorney-client relationship, (2) a-breach. of duty"by the attorney,
(3) damagg to the client, and (4) proximate: causation of the client's damages by the bieach. RFT
Mgmt. Co. v. Tinsley & Adams L.LP, 399 S.C. 322, 331, 732 S.E.2d 166, 170 (2012)
Furthermore, ‘in its effort to discourage frivolous lawsuits; the Legislature -réqu_ir_es- plaihtiffs
asserting claims for professional negligence to file an expert affidavit specifying “at least ‘one
negligent act or omission. claimed to exist-and the factual basis for each claim based onavailable
evidence at the time of the. filing of the affidavit:" S.C. Code Ann. § 15-36-100(B). I the
plaintiff fails to file.an expert affidavit, the complaint is subject 'to-.‘di_sm.issal 'for»',failure:_tb._sta;e--a-
claim: $.C. Code Ann, § 15-36-100(C)(1). However, an expert affidavit is not required when:
the professional negligence pleaded inyolves "subject ‘matter ‘that lies within the ambit of
common knowledge and experience, so that no special learning is needed to-evaluate. the condict.
of the defendant.” S.C. Code Ann, 3 15:36-100(C)(2); see also-Brouwer v. Sisters of Charity
Hosps., 409 S.C. 514, 522, 763 S.E.2d 200, 204 (2014) (finding the plaintiff's allegation that the
"negligent exposure of a patient to latex with a known allergy can resulf{ in an: a‘l'lerg_ic.-reactioﬁ"}
was a-mat’te; within common knowledge such that no. expert affidavil was necessary).

Here, the' Court finds that Plaintiffs were. required to file an expert-affidavit because the
subject matter pleaded is not within the ambit of common knowlc_dge. ‘Rather,ﬂa juror séated on
this case would need special learning to. determine whether the Defendants breached "a-duty of
due care to prosecute Plaintiffs' case 4n a proficient and careful ‘manner in addition w0 an
affirmative duty to protect Plaintiff's common law and statutory rights after thei.filing_,'of a 40(3)

motion ....by failing-to restore the matter within [sic] the.one year period._as.-set-i»fO'rith%"iri"thc-ﬁR,ulé_,,"

SCANNED
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Because the subject matter is not c_oxﬁmon knowledge-and the Plaintiffs failed to file-an expert
affidavit, the De'fendants"mo‘tion._tqdismiss is granted.

Similarly, Plaintiffs' claim for breach of contract arises out.of the sdine fac_tvual‘:al]eg'.at'ion‘s
underpinning their claim for professional negligence, and just like the negligence cause of action,
their cause of action for breach of* ‘cOnffa"c’t_ hinges' on whether Defendants breached ‘their
professional duty to restore the employment action. Thus, the breach of. contract- Claim is
dup]'"icaltiv'e‘ of i'th_e_ allegations for professional négligcnce‘%a'nd must ilso. be dismissed. Cf RFT
Mgmt. Co., 399 S.C. a 33637, 732 S.E.2dat 173 (findi'ﬁg ~n0‘ Error in .ihe tVrival court’s merging
the plainitiff's first cause of action for legal malpractice with its second causé of action for.breach
of fiduciary duty where the facts underlying both claims were the same),

Accordingly, the Plaintiffs claims are dismissed in their entirc‘ty1 Despite this d_ismis‘sal;
I specifically find Plaintiffs' current counsel filed this Complaiiit with a good faith belief that the
matter fell within the common knowledge. exception such: that an expert affidavit ‘was not
necessary; thus, the above-captioned lawsuit, though dismi"sséjc_i‘,;was;ngt,,filed 'friifolou'sly;-

IT IS SO-ORDERED,

Tanya A. ch d

April 20, 2016

VAt the hearing, Plaintiffs made an oral motion to amend their Complaint. As more:than 30 days
have passed since the Complaint in this matter ' was filed, whether to allow the Plaintiffs leave to
amend their Complaint is ‘within the Court's discretion, SCRCP 15’('&). The Cotirt: denies the
request and finds that allowing the Plaintiffs to amend their Complaint more than a year after it.

was filed (and after discovery has closed) would unfairly prejudice the Defendants,

4'of 4
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¢ FORM 4 :

STATE OF SOUTH CAROLINA JUDGMENT IN'A.C1VIL CASE
COUNTY OF RICHLAND _ _ o , ,
IN THE COURT OF COMMON PLEAS CASE NUMBER 2015-CP-
Thomas Jackson, Christopher Mitchell _loeHenry, Esq., | .
_ ) Law Firm of Joe Henry 3 1'4‘?*
PLAINTIFF(S) . - DEFENDANT(S) Lot
Submitted by: | Attorney for + (] Plainff [ Defendant or yﬁSglf_}Repre"ﬂéd
- v S s L s ..
; ) - — EZER eI \4 e
DISPOSITION TYPEI(CHECK ONE) i»‘ o

] JUry VERDICT. This action came before.the court for a trial by jury. The issues have bech tried and.& verdicl rendered.

X' DECISION BY THE COURT. This action came lo trial or hearing before the court.. The issues have begir tried’ or heard and a
. decision rendered. . : o o
O ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; [J Rule:41(a), SCRCP (Vol..Norisuity;

Rule  43(k), SCRCP. (Setiled); [J  Other _Dismissed  withou(
prejudice ' . _ [
(J ACTION STRICKEN (CHECK REASON): L) Rule 40(j), SCRCF; L] Bankruptey; Lrowd
’ Binding arbitration, subject to right lo restore-to confirr, vacate or modify:arbitration aWai'c'I';v[:];Jche_r_IER’, -
[J pIsposITION.OF APPEAL TO THE CIRCUIT COURT{(CHECK APPLICABLE BOX)- D B G
[ Affirmed: U Reversed: [ Remanded;  [J Other ) ‘j~ O
NOTE! ATTORNEYS ARL RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGEN‘C!\(:;@.TH,[@RC,L; URT
RULING IN THIS APPEAL, Mlew 7

IT IS ORDERED AND ADJUDGED: B See.attached order (formal order 1o follow) [} szméme‘m,ofijugﬁligénp@hczc F:

G
ORDER INFORMATION 2\3

This order ends:[] does not end the case. ‘ o _
Additional Information for the Clerk - Defendants' Motion to. Dismiss 1s Granted

INFORMATION FOR THE PUBLIC INDEX

Complete this section below when the judgment affects tite (o real or personal property ‘or'if:any amount should be enrolled. 1f there
Is no judgment information, indicate “N/A™ in one of the boxes below.

Judgment in Favorof (List name(s) below) Judgm'en',{ég’ﬂrlst:(«luist name(s) below) Judgment Amount"To be Eniolled . I
: 5 .

' ) $ . ,
The judgment information abave has been provided by the submitting party.  Disputes concerning the amounts contained in tis form-miy: be:

addressed by way ol-motion-pursuant 1o lhe SC Rules of:Civil Procedure. Amiounts to-be computed such-as intéres| oriadditional laxable'.costs nol;

available al the. (ime 1he form-and findl ordet are submitted to-the judge may be -provided. to the clerk. Note: Title abstractors and researchers’
should refer to thie official court order for judgment details,

Circuit‘:Cour_t_-Judge.

W Judge Code 2756  Date April 20:2016
For Clerk of Court Office. Use Orily
day of , 20 and a copy mailed first class .or placed: in hé-appropriate
5200 o altorheys of record or to.parties (when appearing pro se) as follows:

This judgment was énteted onihe .. |
attorney’s.box on this”/ 7> day oftAQy

A'ITORNEY(S) FORTHE PLAINTIFF('S) ’ ATTORNEY(S) FOR THE DEF N

Court Reporter o ... 'Clerk of Court

SCRCP Form 4C (10/2011) SCANNED
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STATE'OF SOUTH CAROLINA )

) IN THE.COURT OF COMMON PLEAS

COUNTY OF RICHLAND. ) FIFTH JUDICIAL CIRCUIT
Thomas Jackson, Christo;'jher Mitchell, ) Civil Action.No.: I'S CP:40
) .
Plaintift/s, )
)
vs. )  COMPLAINT
) (JURY TRIAL. DEMANDED) -
Joe Henry, Esq. Law Firm of Joe Henry )
' )
‘Defendant/s )
)

Plaintiffs, Thomas Jackson, Christopher Mitchell, by and through their: undersigned

attorney, complains of Defendant/s and avers.as follows:

(WS}

'PARTIES AND JURISDICTION

Plaintiffs are current residents.and citizen of the State of:iSouthfCar'.o!ina»andﬁ),' 'c"iuring' the:
relevant time.period were residents of Richland CoU‘n,ty, South Carolina.

Defendants, Joe Henry; Esq. Law Fiim of Joe Henry (hereinafier referred to-collectivély
as Defendant/s or Henry) is/are residents of South Carolina. Upon information and bélief
Defendant Law Firm is a sole proprietorship or legal entity organized and existing in
South Carolina with offices in Richland County and Joe Henry s an individual residing in
Richland County, South Carolina.

Upon information and belief, the. tort alleged was committed in Richland Counties,.
Defendant/s is/are subject to the jurisdiction of the Court. Venue-is proper in Richland.
County pursuant to-Section 15-7-10 et seq. of the Code’of La'wsfor'_ South Carolina.

An affidavit of an expert attorney, testifying that such-conduct below falls below the

applicable standard of care (pursuant to SC Code Ann §15:79-1 00-et seq.) Is.notrequired

inthis matter-as the Speci'ﬁé'al'l'ega,tidns_o‘_t"negligence lies within th ambit of common.

knowledge and expetience, and requires no special learning or expertise to-evaluation.the
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10.

11

12.

alleged conduct of the Defendant/s.

FACTS
Plaintiffs and Defendant entered into a representation agreement for a case ianlv’fn'g»thei’r
employment. Defendant/s indicated that the factsiof _the"'_f_'c_:“"cgséi made-out a legal cause, of
action and filed a complaint, The State (employer) answered and litigation ensued.

Defendant and opposing. counsel, upon "infb‘rnlal_ipn and belief, entered into'a consent

‘order to remove the case from the roster pursuant to' Rule 400) of the South Carolina

Rules of Civil Procedure. Under such rule, the case is taken from the roster-and either
party may restore it through motion within one year of the initial Order as the statiite of
limitations is tolled for up to a'one year p_eri"od. If the:case is not restored wijthin thistime
pefiod and the matter is otherwise time barred, the case:is-dismissed without the-ability to
re-file.

Toward the end of the one yearperiod, the parties engaged. in mediation. Settlement
offers were made by the Employer to Plaintiffs. Défendant attorney- suggested that'the.
Plaintiff’s not settle and continue litigation. Plaintiffs agreed.

Defendant/s then failed to restore the case pursuant to.the rile and the matter was-then

dismissed afier the one year period had run, therefdre-:missingn the statute of‘limitat’io_njs;

Defendant did not inform Plaintiffs that the ‘case. wa$ not continuing to-move forward and

2

in fact, informed the Plaintiffs that he (Defendant) was w.o,rkin‘g"thefc’aseﬂfor's‘éveréﬂf{ye‘ars.

Plaintiff Mitch‘ell'wa's‘coﬁce_mpd about the lack of progress and Went to.the Couirt, ‘The
Court persbnnél provided paperwo’rkin‘diéatin’g_that'the',c'asé_'had been dismissed.
Plaintift Mitchell informed Plaintiff Jackson.

<

FIRST CAUSE OF ACTION ,
PROFESSIONAL NEGLIGENCE/RECKLESSNESS

Plaintiff incorporates-by reference paragraphs [ through 10 as though fully set forth

herein.
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13. Defendant/shad a duity 'ofdue-care' to prosecute Plaintitf’s case‘in a proficient and-careful’
~manner in addition to an affirmative duty to protect Plaintift’s common law and Statutory
rights after the filing.of a 40(j) Motion. 7

14. Defendant hegligently and/or recklessly breached that duty by failing-to restore the matter
withing the one year period as set forth in the Rule. SCRCP 40(j)

15. Defendants’ negligent and (possibly) reckless behavior directly and pi'oximate]y caused
Plaintiffs to lose significant »Iegalv'ri”ghts to-continue their civil action:against.their
Employer: Such negligence on the part of Defendant.

16.  Asadirect and proximate result of:Defendant’s negligent and reckless actsand
‘Omi"s’si'o‘ns;,,'Plaintiff has suffered actual and compensatory-damages in¢luding a loss of

potential settlement-or j:udgfmé'nt:dama’ges:

WHEREFORE, Plaintitf requests that this Court:

A. Award.Plaintiff actual damages.

B. Award Plaintift compensatory damages

C. Award Plaintiff, if appropriaté after factual inquiry,.punitive damages.

D. Award Plaintiff the costs.and disbursements of 'this action-and any such-other-and

further relief as this Court may deeim just and proper.

FOR A SECOND CAUSE OF ACTION
BREACH OF CONTRACT ,
17. Plaintiff incorporates by reference paragraphs 1 through 16.as though fully-set forth

herein.

18. The Defendant/s and Plaintiffs entered into a written agreement for legal services and
received valuable consideration for such-agreement. A contract was formed andexisted
between the Defendants and Plaintiffs.

19. This contract included the handling of the employment matter and the.timely filing of a
lawsuit in an appropriate cou‘rt"a‘nd-re-stdration.'of a consent-agreement under SCRCP
'4()(;).

20, The failure of Defendant to -timelyres‘tore the lawsuit against the liable party (employer)
was:a material bréach of this contract,

21, As a direct:and proximate result of Defendants’ bréach of contract with Plaintiffs;

’%
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Plaintiffs have suffered actual and compensatory darages.

WHEREFORE; Plaintiff requests that this Court:

A Award. Plaintiff actual and compensatory damages, including damages
recoverable in the lawsuit against Employer, in an amount to be determined by the:jury;

B. Award Plaintiff'the costs'and disbursements of this.action;

C. Award Plaintitf such other-and further relief as this Cotirt may deem just and
proper. :

Attorney for Plaintiff:

Holler Garner Corbett Ormond Plante & Dunn.
(3. Charles Ormond. J1.)-

Attorney for Plaintiff

March 5, 2015

By:
J. Charles Ormiond; Jr..

1777 Bull Street.
Columbia, SC 28201
(803) 765-2968 % 252-8290
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COMMON PLEAS COURT

STATE OF SOUTH CAROLINA )
) FIFTH JUDICIAL URCUIT
COUNTY OF RICHLAND ) o | o o
’ ) Civil Action No.: 2015-CP-480- 1.%9 =3
Thomas Jackson, Christopher Mitehell, ) =, e
) A =
Plaintiffs, ) f__‘,’;‘ il
) ANSWER TO COMPLAINT _, *
vs, ) (JURY TRIAL REQUESTED) =
) ‘fnﬁ ‘9
Joe Henry, Esq. / Law Firm of Joe Heary, ) ‘:41_ a
)
Deferidant(s) )
)

The defendant. Joe Henry. Esq.. / Law Firm of Joe Henry: answering the Complaint of
the plantift, as follows:
1. That any and all allegations herein that are not explained, qualified.or otherwise

modified, are denied and will require strict proof thereof.

2. That upon information and belief, the -allegation in paragraph -one (1) are
admitted.
3. That Joe Henry Esq., Law Finn of Joe Henry are incorréctly identified as Joe

Henry, also Joseph ‘Henry; P.C. are 'in@io’nrccf,t_ly identified as Joe Henry' Law Firm, and then
admits that Joseph. Henry.. PC and Joseph .}-Ié‘nry is in RiehiandjjC‘.ount.)-t;ﬁSﬂoutAhACar,ol'ina.-_

4, The defendant is without sufficient information 16 admit or dény the allégations in
paragraph thrée (3) and the same is therefore denied and strict proof is demanded thereof.

5. Defendant is without sufficient information to admit of deny the allegations. in
paragraph four (4) and.the same is therefore denied and strict.proof is demanded thereof.

6. The defendant denies the allegations in paragraph five (5) and strict. éroof is
-demanded thereof.

7. The defendant admits paragraph six (6) of the Complaint.

ROA010



8. The defendant admits only so much of the allegations in paragraph seven (7) as
may reasonably be read to say the defendant. with the consent _015 the plaintiff and opposing.
counsel all agreed o a Rule 40(J) dismissal. Further it was agreed that the .case would be
mediated in the interim and the samé iwas completed without a successful resolution. Al
remaining portions of this allegation are inconsistent with the foregoing are denied:

9. The defendant denies the allegations in paragraph eight (8) and furthér ‘mdves to
strike the same as being in violation of:the Rules involving mediation-as agreed to by all parties:
involved in mediation.

10.  The defendant admnsonlv ;?Q\much,of 'par.a‘g'ra_:pﬁ ni"né:'f((v")f_}j asma\reasonablv be
read 10 state that the case was not zestored {0 the trial. rb,(sigqui;p‘pj‘;s"pawxg'_t,_tQ;Rful_é 40(J)astheplamnff -
n'e.vc;:r"paid the required fee a__gd_- _qo;i‘__,&(z restare the case «t'Q;‘m?} 'IE_()‘SL@I’Y" igﬁ;lj‘ha/l:l {cheﬁr’;i allegatxons
inconsistent with the same are denied.

Il.  The defendant denies the allegations in paragraph (en (10) as stated.

12. The defendant.is without sufficient information to admit or deny the allegations in
paragraph eleven (11) and would therefore deny the same-and require strict proofthereof..

13. The defendant denies all of the allegatioris‘in pardgraphs thirteen (13), fourteen
(14), fifteen (15) and sixteen (16)nd prayer for relief in the first cause: of action.

14, Defendant is without sufficient information o admit or deny the allegations -as
stated-and as a-result will require that the allegations be made:more.definite and certain..

15, The defendant admits only 5o much of nineteen (1 9) that the agreéement might'
result in a lawsuit.and all remaining.allegations inconsistent with the:same are denied.

16.  The defendant denies all of the allegations in ‘paragraph ‘twenty. (20) and strict

proof is demanded thereof.
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17, The defendant denies the entirety of the-allegations in. paragraph twenty-one:(21)
and strict.proof'is demanded.thercof. asnwell as the p]aint‘i,i‘f'.p,l‘@yer‘ for relief in its'second cause

of action,

FOR A FIRST DEFENSE AND BY WAY'
OF A FIRST COUNTERCLAIM

18. The allegations of the foregoing are incorporated herein as-if the same is repeated

verbatim;
19.  That the defendant moves the court to strike the-plaintiff's Complaint for failure to

state'acause of action under Rule 12(h).(6) of the SCRCP.

FOR A'SECOND DEFENSE AND BY-WAY
OF SECOND COUNTERCLAIM

20.  The allegations of the foregoing are incorporated herein as.if the same. is‘tepeated

verbatim;
21, That: this action is so frivolous and without merit .as ‘to violate 15-36-10 of the

1976 South Carolina Code of Laws as amended and the court should imipose the appropriate

sanction as set forth in. Section 13-36-10(G).
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FOR A THIRD DEFENSE AND BY WAY
" OF A THIRD COUNTERCLAIM

22, The allegations of the foregoing. are:incorporated herein ds if the.same is repeated
verbatim;
23. That all refererices 1o the activity of ‘mediation be stricken from. plaintitfs

compliant because such reference to rnec'iia'(i'on.isr'strictl.yj forbidden in mediation legislation and.

the agreements therein applies to-all parties in the mediation proceeding.

WHEREFORE, the defendant, having fully answered the Complaint hereini, demands the
court inquires into the matters raised in the Complaint, demands.all relief requested therein be
dismissed with préjudice. that he have judgment on his counterclaims and the costs, including

reasonable attorneys fees associat,@d.wiih the defense of lis.action, for-appropriate sanctions, and

such other and further relicf as this court deems just and proper: . __.-="">

oy
AL

Naﬂn\ame'}‘Rdb\ﬂfrzs\c{n
Attorney ﬁ)r Defendant
1708:Richland Streét
«C'olumbia,’S.C. 29201
(803)232-4449

C(?I mbla Sou\th Carolina
j '{ ~ 7013
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STATE OF SOUTH CAROLINA ) COMMON PLEAS COURT
) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND )
)
Thomas Jackson, Christopher Mitchell, ) =y f:’.?_
) Case No.: 2015CP4001449 T f;‘:
Plaintiffs, ; ,;;'%F‘ =
, _ ) CERTIFICATE OF SERVIC;
Joe Henry, Esq. / Law Firm.of Joe Henry, ) m’{f)
) -
Defendant. ) =
) o

This is to certify that 1, Chelise K. Hardy, have this day served ‘the foregoing Answer to
Complaint, in connection with the above-captioned case, by: placingsaid document in the United
States mail with proper postage affixed thereto, upon the following person(s) at the following

address(es):

J. Charles Ormond, Jr.

Attorney at Law’

Holler, Garner, Corbett, Ormond, Plante & Dunn
1777 Bull:Street.

Cohimbia, S.C. 28201

Chér’seK Fady )

Legal Assistant to Nathamel Roberson, Esq:

Columbia, South Ca'r'olina
D\?(\ s 2015

ROA014



STATE OF SOUTH.CAROLINA )

) IN THE COURT OF' COMMON PLEAS
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT
" Thomas Jackson,‘ .Chris'topher'MitcheH,: ) Civil Actloﬁ"No.:- 15 CP 40 1‘449-
Plaintiff’s, ) &
) -
vs. ) REPLY oLz
) (JURY TRIAL DEDIANﬁ.EB)
Joe Henry, Esq. Law Firm.of Joe Henry. ) o
) o
Defendant/s ) il
) &

Plaintiff. by and through THEIR undersigned attorney, RESPONDS to Defendants
Counteiclaim/s and avers as follows: ,

1. Plamnff need not respond to paragraphs one through seventeen of Defendant’s- ‘Answer to
Plaintiff’s Complamt) as such are responses to Plaintiff*s allegations..

2. Plaintiff need not respond to the aftmnatwe -defenses set forth by Defendant,:itexns: or
‘paragraphs one through ninetéen:-

AS TO COUNTERCLAIMS SET FORTH BY DEFENDANT

GENERAL DENIAL: )

1. Plaintiff, hereby denies each an every allegation of the Defendant’s
Complaint/Counterclaim and any allegation of fact or.law not herein admitted, is/are:
denied. »

2. Plaintiff denies the allegations of paragraph 1'9-and such allegations do not constitute a

Counterclaim or cause of action.
3. Plaintift denies the allegations of paragraph 21.

PLAINTIFF’S FIRST DEFENSE:
4, Defendant’s counterclaims fails to state a cause of action.

WHEREFORE, Plaintiff prays that this Court:

A Dismiss Defendant’s Counterclaim against Plaintiffs in this action-and award’ Plamtlffs
the costs incurred.in defendmg this action and judgment for. Plamtl ffs.in their complaint.

B. Award such other remedies as may be.just ‘and proper.
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April 21,2015

Attorney for Plaintiff

Holler Garner Corbett Ormond Plante & Dunn
1777 Bull Street '

Columbia, SC 29201

(803).765-2968 (933-9000)

Facsimile 803-252-8290

3 Qmmnd: Jr.
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STATE OF 'SOUTH: CAROLINA IN:-THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND o
CASE NO. 2007-CP:40-2706:
Christopher Mitchell
® Plaintiff
MOTION AND ORDER INFORMATION
FORM AND COVER-SHEET =

\B

South Carolina Budget and Control Board, Tim Martin,
individually and in his official capacity, and Dan. Marlow
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Joseph Henry, Bar No. Vance J. Bettis, Bar No. 689
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(J Written motion attached

B Form Motion/Order
I hereby move for relief or action by the court:as set.forth in the attached proposed order:

Gl oy _ 3/10/08
Slgn‘“tuvé of Attorﬁey for WPlaintiff/0] Defendants Date submitted

SECTION III: Motion Fee

W PAID - AMOUNT: $25 00
O EXEMPT: I Rule to Show Cause in Child or Spousal Support

(check reason) O Domiestic Abuse or Abuse and Neglect
7} Indigent Status O State Agency v. Indigent Party.

0 Sexually Vielent Predator Act O Post-Conviction Relief

O Motion for Stay in Bankruptcy
[J Motion for Publication O Motion for Execution (Rule 69, SCRCP)

(J Proposed order submitted at request of the court; or,
reduced to writing from motion made in opén court perjudge’s instructions

Name of Court Reporter:
[0 Other:

JUDGE'’S SECTION

‘|0 Motion Fee to be:paid.upon filing of the attached order.
O Other: JUDGE.
| CODE: Date:
CLERK’S VERIFICATION

Collected by: __ ’M.vﬂ%” | Daj’j/lg
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STATE OF SOUTH CAROLINA ) IN THE .COURT OF COMMON PLEAS
) FOR THE FIFTH JUDICIAL.CIRCUIT

COUNTY OF RICHLAND | )
Thomas J a‘cksbn, )
Plaintift, ) C-A. No. 2007-CP-40-2708
)
V. )
| ) AGREEMENT STRIKING
South Carolina Budget-and Control Board, ) CASE FROM DOCKET
Tim Martin, individually and in his official ) [Rule 40(j), S.C.R.C.P.]
capacity, and Dan Marlow, individuallyand in ) (I
his official capacity, ) C_}._g;; S
) HE &
Defendants, ) ﬁzﬁg i"
2T -
Pursuant to-Rule 40(j), S.C.R.C.P., Plaintiff, with the corisent of Defendaﬁ&g*ﬁer@:'j:;y s
S5 =

strikes his complaint from the docket. The parties agree that if the case:is restored upon%otlon

made within-one:(1) year of the date this case is stricken from thie docket, the ';s't‘at_'ut_ecif
 limitations shall ‘be tolled as to all consenting parties during the time the case is stricken. The

parties further agree that if no'motion to.restore this.case is made within ome (1).year of the date

this Agreement is filed, this. Agreement shall operate 2§ a dismissal'of the action.

e o, | fomee ¥ (Ot
JOZEPHHENRY (] | VANGE J. BETTIS (SC Bar No. 689)
JOSEPH HENRY, P.C, ATTORNEY AT LAW GIGNILLIAT, SAVITZ & BETTIS, L.L.P.
1708-B Richland Street 900 Elmwood Avenue, Suite 100
Columbia, SC 29201. Columbia, SC .29201.

Phone: (803) 929-3484 : Phone: (803) 799-9311
ATTORNEY FOR PLAINTIFF ATTORNEY FOR DEFENDANTS
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OF ¢ F«;C IMALFILED,
Q"é.wf A *é;WfM/g{U
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State of South Carolina ) In the Court of Commen ‘Pleas:

) Fifth Judicial Cireuit
County of Richland ) 2015-CP-40-01449
Thomas Jackson, )
)
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)
Vs. ) Transcript of Record
\ :
Joe Henry, Esq., )
)
Defendant. ).
)
).

December 9, 2014
Columbia, South. Carolina
Before: '

The Hondrable Tanya Gee, Judge
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John Charles Ormond, Esquire A
Attorney for the Plaintiff

-Nathaniel Roberson, Esquire
Attorney for the Defendant

Bornnie H. Kelly, CVR
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THE COURT: All right. This is the case of 15=CP=40-
1449, the case of Jackson vs. Henry. We were on the trial
roster for this week. It looks like we have some issues
with regard to beginning a jury trial tHLS‘weekl but there
was a matter of a pre-trial motion that needed to be

disposed of. And the parties agreed to hear the pre-trial

motion this aftérnoon, and I appreciate theiriwiliingness

to do that.

In the Defendant's answer, he alleged that the
Plaintiff failed to state a cause of action pursuant to a
Rule 12(b)(6). And I will hear from the Defendant. on that
motion, sir.

MR. ROBERSON: If Your Honor, please. Your Honor, I'm

sharing with Mr. Osmond [sic] -- it's the 40(j) dismissal,

and I'm also sharing with the Court dismissal of the

underlying cause of dction that gives rise to the lawsuit.

Mr. Henry: was representing these two gentlemen. who

were employees of state government: They were -- they had

specific job descriptions that they performed. Their

supervisors would sometime call them after hours or give
them a cell 'phone just in case some things went awry that
they needed checked on. They would call these people, and
it would be their responsibility to go out there and. check
on it, I guess, calling the appropriate person to take care

of those things.
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There were no physical injuries involved in the case,

but it was brought more in the nature of correcting the

supervisory duthority to get them to do things beyond their

Job descriptions ‘that might somehow cross ovér intd other

areas that would be troublesome for themgpersdnaily and fior
the State.

But they went through this ‘entire process, Your Honor,
and eventually the Plaintiffs agreed to dismiss under
40(3). And I believe T handed the Court a certified copy
of the 40(j) motions.

The 40(j) was filed March 10, 2008. 1In order for it
to be revived, they would have had to file -— pay the fees
to reinstate it no later than March 10, 2009,

THE COURT: But isn't that exactly what the Plaihtiff

is arguing about here, that -- that Mr. Henry entered. into

this 40(3J) agreement without the Plaintiff -- according to

‘the complaint, if I were to believe the facté of the-

complaint, which I must do on & motion to dismiss, thak
yes, this 40(j) was entered into and it was without the
Plaintiff'S'knowledge. And next ‘thing he knew he was
talking to Mr. Hénry about the case, was never told that.

the one year had elapsed since the time of the 40(3j), and,

he only learned through court personnel much later that his

case, in fact, no: longer existed.

MR. ROBERSON: In Mr. Henry's contract withjtﬁémi they
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would be reéuired to pay all costs and fees. They never
paid‘a‘dimelto'have this action reinstated.

THE COURT: 0Okay. And so now we're getting beyond the
pleadings —=--

MR. ROBERSON: Okay =---

THE COURT: S0 ---

MR. ROBERSON: Okay. ALl right. Well, Your Honor,
but accepting that, the -- it still had to be filed by
March 10, 2009, alleging that Mr. Henry failed to act and
was negligent in so doing, which is the basis for the
lawsuit. And -- and my motion along that line is, Your
Honor, if you accept that, they're bfinging an action
against him for professional negligence under Statute 15-
36-100.

THE COURT: Tﬁey.deeded'to'haVé'an'ekpérﬁvaffidaﬁif or
it needed to be, within the common knowledgevof:jurorsx

MR. ROBERSON: And --- |

THE COURT: And the allege that it's in the common
knowledge.

MR. ROBERSON: OQur argument is that the statute
specifically says "attorneys at law." For commen
knowledge, it's something that you may want to argue
otherwise and it has a criteria for common knowledge.

But the statute requires that there be ar affidﬁ&it if

an attorney at law is the person who's alleged to have —---
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THE COURT: Okay. And that's 15-36-100. And where
are you reading from? . |

MR. ROBERSON: 15-36-100, from Section -- Section G.
It has ---

THE COURT: Okay. Sure. And it lists the == the --
the.professionals to -whom this statute would apply to-.

MR: ROBERSON: ‘Yes.

THE COURT: But going up to subsection C that requires
that there be a - an expért affidavit filed

contemporaneously with the lawsuit, if you look at.

'subsection 2; thére is a -—- there is :an exception and that

is (as read): "When the subject matter of the lawsuit lies
within the ambit of common knqwledge and_experiencey.SO
that no special learning is needed -- needed to evaluate

the conduct of the defendant." And that would apply to any

of the professionals listed in subsection G.

And in the complaint, that is what the Plaintiff

alleges. The Plaintiff acknowledges that this is a
professional negligence cause of_acﬁion,,but,specifically

alleges that it's within the common knowledge.

MR. ROBERSON: But there has to be somedne who signs

‘an affidavit Saying that this is within the common,

knowledge or it has to comply strictly with the statute:

None of that has been filed with the summens and ‘complaint

in this matter.
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THE COURT: Okay.

MR. ROBERSON: And it is déficient.,

THE COURT: All right. And I don't see where the
statute requires that there be an expert affidavit to. say
there doesn't need to be an expert affidavit.

MR. ROBERSON: Well, Your Honor, if -- if it didn't
intend for there to be a professional atffidavit, if you

éllege pro -- professional negligenpeﬂagainst,certain

professions, they would not have specifically spelled it

out. It would -- éyerything'would{béijust-Withinﬁcqmen

knowledge.

They want -- ‘the statute require [sic] that if you

aalleqe professional negligence on the part of these

particular professions, it overrides the common krnowlédde;

otherwise, the general ‘assembly will say "but for."

THE COURT: Well -- okay. I -+ I sée what you're
arguing. And we've got a case, though, and that's Brewer
vs. Sisters of Charity Providence Hospitals. And Judge Lee
dismissed a case against medical personnel for that-very
reason because there was not an expert affidavit and xrelied
on theé statute.

And Justice Beattie issued an. opinion that reversed

Judge -= Judge Lee. and eXplained‘thatp in that particular

case, it involved a patient that was allergic to latex and

the medical personnel used latex gloves. And Justice
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Beattie said using latex on a person for whom you know has
a latex allergy, you don't need an expert affidavit to ‘say
that wasn't the right thing to do.

There is an exception in this statute that ‘is -- that

even though there's no expert affidavit, so long as the

subject matter lies within the ambit of common knoWledge.

And that. would be -~ I'm sure there may be more
examples, but that's the example T know of from a Suptene
Court opinion saying that something that was a professional
negligence action doesn't need an expert affidavit, so long
as it's in the commoen knowledge of the -~ of the == of a
typical Jjuror.

MR. ROBERSON: Your Honor, typical juror, there's -- T
hate: to say it, but there's some lawyers whOMreéllY”ddn“t
understand the full ambit of negligence actions as it
relates to certain causes of actions. So therefore, if

some lawyers don't know, you certainly don't expect. the

Jjurors to know who only have just commion knowledge.

THE COURT: So your argument is the suBject matter of
this particular complaint is not within the common
knowledge. Even though they say it. is; that the ins and
outs of a 40(7j) in restoring a case, that's not -- that —-
that might be something I know my law clerk knows, you
know, but we're -~ we happen to be trained in the law,

jurors: wouldn't know that.
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MR. ROBERSON: A =- a juror walks in here, who gets up

and goes to work at eight ¢'clock, come home at five, slops

his hog, washes his car, fusses at his neighbors, doesn't.

know anything about a 40 (3) has to be filed_within one
year. He doesn't even know what a 40(j) is.
THE COURT: Uh-huh.

MR. ROBERSON: I mean, Your Honor, if you're suing an

attorney at law, there are certain duantum knowledges [sic)

of skills and talents an attorney has to have. I believe
that the General Assembly would allow for those persons who
are deficient in doding those things be punished.

That. is why if -- if common knowledge wasn't a:

requirement for these professionals, which require some

special skills, talents, and knowledge and experiences;, the

General Assembly would not haVe-spelléd‘them out .

Not if -~ if -- if -- if a nurse is providing -=-

THE: COURT: But we can disagree that there is an
exception for common knowledge. That is -~ theré is -&n
exception for common knowledge:.

MR, ROBERSON: Okay.

THE COURT: But what I think you are arguing is that,
in tﬁis particular case, what is alléged‘is not .common.
knowledge.

MR. ROBERSON: It is not common knowledge.

THE COURT: Okay:
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MR. ROBERSON: Beg -- beg the Court's indulgence for a
minute, Your Honor? '

THE COURT: Sure,

(Mr. Roberson confers wifh the defendant. )

MR. ROBERSON: Your Honor, I 'was just listening at ‘my
client.

THE COURT: Go ahead.

MR'. ROBERSON: ‘And -- -and to,trymand answer some of
what Judge Beattie may well have been saying, a nurse
looking at these medical records, could have seen that this

/
patient was allergic to whatever substance it ‘was —=-

THE COURT: Latek in that —- -

 MR. ROBERSON: Latex.

THE COURT: Yes.

MR. ROBERSON: And she looked at the box and see latex
gloves, allergic to latex. You can take common knowledge
and say, yeah:. You don't need to be a nurse to say I can't.
use this. |

THE COURT: And that's what Judge Beattie ---

‘MR. ROBERSON: Those underlying skills and talents
that's required of lawyers is not within the common
knowledge &f ée@pleg I believe that they‘specificaﬁly

wanted -- people who [sic] bringing out allegations of

‘negligence against these particular professions. require a

person with knowledge and skill to give an affidavit in

‘
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order for them to be a jurisdictional matter that the case
shouldn't be heard. .And I definitely want it dismissed.
because this failed to state a cause of ‘action.

THE COURT: Okay. Thank you. Mr. Ormond, I'1ll hear
from you.

'MR. ROBERSON: Your Honor, and additionally =-

THE COURT: Oh. 1I'm sorry, Mr. Roberson.

MR. ROBERSON: -- the action'atcthe_end of the: year,
it would have been March 10, 2009, which means the three
year statute of limitation would have run March 11, 2012.

This action was brought -- it was filed April 10,
2015.. |

THE COURT: Okay..

MR. ROBERSON: So it's two years béyond the three year
statute of limitation on negligence actions.

THE COURT: And where did you raise that in your
motion ---

MR. ROBERSON: That's why ---

THE COURT: =--- the statute of limitations?

MR. .ROBERSON: That's the stated cause of action:

THE COURT: All right.

THE COURT REPORTER: I'm sorry?

MR. ROBERSON: I said that's stated -- stated a cause
of action. The statute of limitations is jurisdicﬁidnn

Your Honor. They can always be raised.
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THE COURT: So you don't think that's an argument that
can be waived?
MR. ROBERSON: BAll my readings about statute of

limitations, Your Honor, is jurisdictional. It can be

overlooked, but you -- you can always raise it because if

the Court. doesn't have jurisdiction to decide an: issue and
it's beyond the statute of limitation, then you can raise.
1t somewhers beyond what would technicaliy'be’the~5tatu©er
and 1f the Couft;didh“t have jurisdiction, whateVer'ruling
it come [sic] down with is unlawful.

THE COURT: All right. Thank you.

MR. ROBERSON: Uh-huh.

THE COURT: Sir, I'll hear from you in reply.

MR. ORMOND: Thank you, Your Hono¥. FErom my mind it'*s
a pretty simple case: In May of 2007 -- well, actually
prior to that, Mr. Henry was hired by my two clients. &
lawsuit was filed, an.answer was filed. There was wvery
limited discovery taken, ndoiie on the side of the
Plaintiffs. They agreed to a 40(5) .

'A'jury, and anybody who: can read, can read what the
40(3) says. And it is -- it says what the rule says. Not
only do we have the rule, we also have the order itself and
that is (as read): "The parties further agree that if no
moﬁion to restore the case is made within one year after

the date the agreement is filed, the agreément shall
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operate as a dismissal."

Mr. Henry sighed it. I understand there's a. dispute
between the parties as to Whethef or not the Plaintiffs
ever knew that there was a quote, unguote "40(j)." I
understand Mr. Henry -- there's been one deposition in this
case and that has been of Mr. Henry -- that Mr. Henry
believes and .recalls that he talked to them about this in
March 10, 2008, or théreabouts; and they gave their.
permission to enter' into the 40(j).

My  clients do not recall that. They believe that:

didn'‘t Happen, never heard of 40(3j) until they founa_it in

‘the courthouse. BActually; one of the clients found it in

the courthouse and reportéd it to the other,
A ‘mediation occurred on February 27, 2009, which is,

in essence, 10 days, naybe 11, before the -- ‘the case

needed to be restored. The Plaintiffs were offered some

money, but they were -- they didn't accept it. They say --
I understand there's a dispute there also -- that they were
told that it wasn't acceptable, it wasn't, something they
should take.

MR. ROBERSON: Your Honor, I bélieve he's ~—-

MR. ORMOND:; They =--

MR. ROBERSON: --- getting a little bit beyond -=-

THE COURT: That's in the “- that's in ‘the complaint.,

MR. ROBERSON: ‘Okay.
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THE COURT: -Go ahead.
MR. ORMOND: March. 10th came and went. Théy had no

idea there was a deadline. I have.a lettexr in the file, I.

-agree that would be:not appropriate; but it's -- wasn't

written by M. Henry way after March 10, 2009, which is the

date of the actual. dismissal: And my clients tell me that.

they were told for years, two, thieée years, that this case
was going forward still ---

THE COURT: Okay.

MR. ORMOND: ~--- they --- they ---

THE COURT: Well, let's -- let's kind of stick to the
motion to dismiss --

MR. ORMOND: Well, that's --—-

THE COURT: And -- and there are two’ things that T
think Mr. Rbberson’raisedg Nuriber 1, he's arguing that the
failure to have ag.expert:affidavit&féquires me to dismiss
this case because, despite your claim in the complaint -this
is within, the jurors’ common knowledge, that this is not
something that folks without a law degree would —-= would
know about; and therefore, you needed to have an ekpert
file an affidavit. \

And then No. 2, they =- he seems to be arguing that:
you missed the. statute of limitations.

MR. ORMOND: Right. And -- and ~- and that last.

little diatribe wiS-about_the statute of limitations.
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Obviously, there's a'discovery.rule*associated with: the

statute of limitations, and my clients sstate that they were
not told that the case was. dismissed for two to three years:
after. That's when they learned and they learned it from
court personnel. That is when they knew it, that is when
they discovered the negligence.

‘THE COURT: Well; and there's - has there ever, 'from
your perspective, been an argument that the statute of
limitations. has been missed? From my reading of tﬁe
complaint —--

MR. ORMOND: Your Honor -=-

THE COURT: =-- there's a 12(b)(6) motion, but that's
why sometimes we get into facts beyond the complaint with.
regard to the statute of limitations because we do have. a
discovery rule.

MR. ORMOND: I believe statute of limitations would
need to be raised as an affirmative defense and it was: not.

In addition to. that, there's a discovery rule that was
clearly a private, both contract and negligent. ‘And it
would be a fact .question as to when the Plaintiffs
discovered the negligence in this case. And that's why: I
indicated to the Court what ~— what ===

THE COURT: What those facts were.

MR. ORMOND: Ana -- and ~- and those facts were within

the complaint,
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] The issue about whether or mot this professional

megligence action, the issue involved, goes beyond :common

knoWiedge, all a juror.wouldrbe able to do -- would need to

be able to do would to be able to read, to read. the order

J

that Joe Henry sigred and understand.

As a matter of fact, it's admitted in the -complaint
that the =-- that the case was ﬁot restored, and therefore,
it was dismissed; therefore, the clients lost the ability
to bring this action 10 days after ‘they had beer given
offers to settle.

I understand there's a factual dispute as to whether

or not Ehey-were told they needed to pay to have it

restored. My clients suggest otherwise. But that. is a '

dispute that would: be -- that would require a factual
determination by a jury.

THE COURT: So it's a .dispute of fact as to whéthér or
mQt your cliehts even khew whether_this 40(j) was entered,
intg ---

MR. ORMOND: Yes.

THE COURT: --- to begin with? Okay.

MR, ORMOND: But we have the 40(j) as part as the
Court record. I know this is a 12(b)(6), he's already
handed this up, but it would probably take -~ the Court can
take judicial notice of the 40 (JUROR: ).

But the 40(j) doesn’t need to be explained. It's —-
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it's ‘a written order, a written agreement that Joe Henry
signed and Mr. Best, the other lawyer, the lawyer on the

other side signed, stating specifically that if you don't

bring it back in a vyear, i.e. Match 10, 2009, ohe year

after the date of the entry of this order, ‘then the case is

dismissed. Theré's -- a jury would simply need to be able

to read that to understand that that. was not done.

And it's the same thing as missing a statute of’
limitations and that's been held -- T didn't bring‘thQVCase
-=- to dertainly be within the ambit of .common knowledge:

If a statute of limitations is three years for a wreck case
or something like that and the lawyer misses it, that's not
something a lawyer -- an expert lawyer needs to say ‘that
falls below the standard of care.

THE .CQURT: JHére's - here!s my trouble with the corimon
knowledge: If you look at paragraph 13 of your complaint,
it 'says(as read): "Defendants had a duty of catre to
prosecute Plaintiff's case in a proficient and. careful

manner, in addition to an affirmativeé duty to protect the.

Plaintiff's common law and statutory rights after the

filing of a 40(j) motion."

Now, that seems a heck of a lot more complicated when
I'm picturing trying to explain to my parents abolt & casé.
If I have to explain that cause of action against an

attorney, that's a lot more. complicated thah explaining the
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facts of the case in -- in Brewer where you say medical
personnel used latex when they knew that the patient was
allergic to latex. That's straightforward. I wouldn't
even need to éo further than that.

I don't think that if I were to read paragraph 13(
which is the crux of your complaint against the Defendant,
that people know what an affirmative duty is, what common,
law and statutory rights aftertfiiing-a 40(j) motion.
Heck, I'm not sure how many new attorneys would quite
understand the ins and outs of that-

MR. ORMOND: Well, I wduld“disagree;with-=4ﬂl meéan; a
40(3) is simply the removal of the case from the roster.
In this case, the facts are -- at least on our side of the
equation -- they didn't even know it was -- it was
dismissed or ---

THE COURT: But that's =--

MR. ORMOND: --- removed.

THE COURT: But that -- it doesn’t seem to me Iike

‘that's your‘allegation against’himz that he dismisséd the

case without their knowledge. That's not' one of ybur
ailegatiOnsm It's that after having entered into a AO{i)
motion, he néver restored the Qase,AWhiCh to me is mofe
complicated.

MR. ORMOND: Well, Your Honor, I don't think -- here's

my —-- my take ---
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“THE' COURT: Sure.
‘MR. ORMOND: ----on that. I don't know whether a
lawyer WOuldnneeq’to'tell‘his client. ‘that they have done .a

40 (9), probably should. But if you're taking somebsdy" s

case -~ it really is pretty simple. If you're taking

somebody's case and you've filed a complaint and you've
told your elients, "We filed this complaint,” and then --
and then it's dismissed for whatever reason,-either missing
the statute of limitations or failing to re-file a 40(3) .

It —- it is extremely simple. They thought they had a
case and then they didn't have a case. And it redlly isn"t

anything -- it has nothing ‘to do with proficiency at trial

or whether or not, you know, cetrtain evidence should have

been admitted. Of course, that would require an expert.

But 40(j)s are entered all the time. And maybe - whether

or not entering into a 40(j) without client's knowledge. is

right or wrong, I -- I don't know. But ifzyOU’rewnotzgoing
to restore it and you're not going to tell them they need
to restore or it needs to be restored or simply do it after
they've had offers on the table, that's per -- be honést,
the simplest case I've ever had.

THE COURT: Sure.

MR. ORMOND: So-I don't think an. -- and "duty of care
to prosecute” ‘may be the terms were a little bit legalese,

but essentially, t6 continue to represent under theif
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agreement in a proficient and careful manner, essentially,
you need to keep the case alive. |

To me, the latex issue would be much .more complicate -
- complicated than, you know, you signéd~ah agreement’
Sayingﬂokay, we'll -- we'll take this off the roster for a
year; and then don't even tell the clients that it's --
it's gone for three years.

That's why I'm in this. I mean, it's obviouély hot a
big case, but that's -- it's not appropriate, I think that

by -- that -- it may fall below the standard of care as a

nmatter of law.

They've admitted they didh't restore it, and they said
the reason why we didn't is because: they didn't pay for it.
I'm not sure that matters even if that was true. I think:
the answer possibly' files as a matter of law. It's

negligent. What the == what the-damages are might be an

issue, but you -- yoi can't take a case off the roster —-

certainly a client can?t-say,'"wéll, you, know, gee, I
wonder what's going on? Let me go see if ‘T need to restore
a 40(j) motioh .or to re-file the case,"

It says what it says. The -- the agreement is —-- ‘the
40(3) is clearly the most important document in the case..
It wasn't part of the complaint, I aidn‘t add;it, but
essentially a jury needs to determine whether or not. it was:

restored. And there's no issue about what professional
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reasonableness of not restoring it was. They -- he -didn’t.

THE ‘COURT: I -- and -- and again, with a motion to
dismiss, I'm going to give you all of the facts thét ydu
allege as though they're true. So obviously if what you
allege is true, then I do think there is a cause of .action
in that respect.

However, what I'm having trouble with is the issue: of
whether or not ‘an expert affidavit.is;necessary; Because
if,everything that you allege is true; seems like almost a
part of your allegation iszthat'your clients could have no
idea what was -going on because they put their faith in a
professional who waSWSUpposea to understand what a 40(j).
was, was supposed to understand when to restore the case;
and he didn't do that; and they were none the wiser because
they are not lawyers.

And then we're sort of in this Catch 22 for you if you
don't have an expert affidavit because isn't that what
makes it not. common knowledge?

‘MR. ORMOND: It would be =- it would be no difféfent

than missing a statute of limitations. And the statute of

limitations may not be common knowleédge, but it will become:
common knowledge to a fact finder once the judge tells them
it's ‘common knowlédge. |

This is a 40(j) motion. That's in the rules, number

one, even if the motion itself didn't say what -- what
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happens if you don't restore it. No -- no necessity to

understand what we're restoring. ‘That's what a

professional expert, a lawyer would have to-comeVup,andgsay
that -- this is what he«woqld say —---

THE COURT: But do -- do ~- does a jury know that a
lawyer has that duty, after the case is dismissed, to
continue -- they filed an action. They 40(j)'d it. ‘We,
because of our knowledge of ethical rules abOut.zealOuSly
protecting our cliehts(‘et cetera, know what should'hqppen
next.

But why on earth would that be 4in the common knéwledge
of the jurors? For all they know, lawyers at that point
are. out of it. .or not out of it or. =— .and -~ -and at: that

point, you‘ré proving your -case; but -- but I still don't -

~ I'm - I'm still having a lot of tnqublewseeing,hdw

that's part of someone's common knowledge.

MR. ORMOND: I don't see how it's any different than
missing a statute of limitations: 'Avciient may not kKnow
what the statute of limitations is or know how long it is.
Neither might a juror, but what it is is a matter of law.

In this case, what it is is azmatter'of-not<only an
order signed by the specific :attorney involved, but it's
also a matter of the:South Carolina Rules of Civil
Procedure.

THE COURT: ‘Uh-huh.
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MR. ORMOND: They may not know it now, but theY'don’t
need a lawyer to tell them because it's a matter of law.
The judge will tell them this,

Or I this -- this particular -- in this case, rather
than a statute of 1imi;ationswbeihgpMIsséd,'ﬁhis would be a
piece of evidence in the -- in the case, and if they -- and
it's also judicial -- probably judicially recognized is a.
matter of court record in the court below.

All a -- all an expert witness could do, all an

attorney would say is yes, you can't dismiss a case without

your client's knowledge or even with the client's

knowledge, it doesn't really matter, and not restdre it.
You're losing your ability to go forward. You're =- it"s
no different than missing the statute of limitations,

And if the limitations had continued, he could have --
if -- if they -- if the 40(j) didn't: miss the two year, in
this case, statute of limitations to where they could have
re-brought the case. There wouldn't. ‘have been any damages;
but that's not the case here. It was after that.

To me, it's ==~ jt's -- maybe it's because: I'm a
lawyer, but I don't think an expert'explainiﬁg that if you

sign something as a lawyer'that says you're going to do

soemething that you need to do it. And if you're not going

to dé it ---

THE COURT: Well, but that's not what your lawsuit
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alleges. And that's a little bit -- that -- so I would:
agree that if your lawsUit was that Mr. Henry signed this

without your client's knowledge -—- ‘I asked you that

question because that wasn't clear from the lawsuit. You

just said "upon information and belief, the -- the case ‘was
removed from the roster pursuant to Rule 40(3)," not that
that happened and the client had no krowlédge of that. So

MR. ORMOND: That's true. That's not in the
complaint. That's =- it's not -=-

THE COURT: So the question then. becomes, ckay, there
was a 40(J) entered, why, thefreasonsjbéhind it; that ==
none of that is really in your -- in your complaint for me
to say okay; I'm goihg to believe the facts as. you say
them. That'piece of it isn't about the common kriowledge of
the jury.

So I do think if a lawyer agrees to dismiss -a case
without censulting a client, that most likely would be in
the common knowledge. But now, we've got this additiodnal
wrinkle where that's not what you're iarguing about. It's

the question of whether the lawyer has a duty to réstore a

case after an agreement to dismiss. has been entered intos

And to me, that is not something jurors talk about at
the water cooler. That's not -- there would be & lot of

things that -- that are foreign to a jury in talking about.
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that. And I do think it's difficult for us to parse out.
because we all are legally trained and'so:thatudges make it
difficult.

And I under -- I think I understand your position and
I'1l let you argue more, but I don't want to belabox, ---

MR. ORMOND: ?Wéll,'I —-——

THE COURT: —-~-= the point ---

MR. ORMOND: --- guess I know where you're ‘going ---

‘THE COURT: -=- but I think we both. are arguing .and

under -- understand.

MR. ORMOND: You know, these <- thesé facts were, you

know, done when thé claims came to the office.

THE COURT: Sure.

MR. ORMOND: Certainly facts have been developed
later. It turns out, although -- it turns out that -~. ‘and
I would ask at least you allow me to amend»in;iightqof
this situation.

It does turn out thdat, in fact, the clients do say:
they weren't ever told about -- ﬁeVer‘heard4of‘40(j}vuntil
they found it in the courtroom, which was four years later
or whenever it was., At least alLQw=;& allow me that;

And then secondly, to meé -- and ‘again, I understand

Your Honor. Entering into a 40(3) without yburzélientVs

decision doesn't end the case.

THE COURT: Uh-huh.
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MR. ORMOND: It just gives you a year to restore it.
I don't think you've done anything necessarily wrong, or
‘certainly not that wrong, even if“yoﬁ don't tell your
clients about it. TIt's a way to ‘extend the case withdut
coming up on the roster. It's. done all the time. The.
issue is --- |

THE COURT: Well, you haven't done énything
irretrievably wrong on behalf of your clients, .at least,
'becauée=you -- they still have this opportunity to have:
their case heard.

And you're -- what you're saying is there were two
points at which ‘things happenéd. Maybe when he entered
into the 40(j), that was okay even without the client’s
knowledge; but when he then didn't restore it and spoke to
the clients, accoérdiag to you, if I'm to beliéve the
complaint, about the case as though it was still éhgoing
when it 'had been.dead.

MR. ORMOND: I think the only issue -- after it's
dismissed, the only issue about -- the -- the discussions
of the case afterwards, after it's dismissed; is if -there
was any action to take, it wasn't taken after the actual
dismissal. Andvnﬁmberstwo, for the statute of limitations
issuae,

Obviously, if -a client comes .into me and something

happened in 2010 and it'!s already 2013 or %14, then I have
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toe ask what happened. and in this case, that is -- that.

was really the first thing he said.

THE COURT: ‘Sure;

MR. ORMOND: I understand that's off —- off the topic,
but it seems -= whéther or not. entering into a: .40 (j)
without your client's pernission to me would be. more.
complex, If that caused any ‘damages. in -- in -- in timing,
for example, that seems to be the only~thing it would Cause,

THE'COURT: Uh~huh.

‘MR. ORMOND: ~- assuming you don't restore it. If Yyou
don't restore it, then it is certainly a -- a difficult
issue if the clients never knew that it ‘was placed. I
mean, I suppose if they did, they could have said, "Hey,
you know; didn't you say that. it was about»a*yeaf and we
needed to do this?"

THE COURT: OKay.

MR. ORMOND: So to me, it's - again, it could be

because I'm a lawyer. I'm not‘suggesting that I'm not

wrong. But to me, this was the simplest case: I've ever
gotten as far as you've writtern something, you said it will
be restored in a year or it's dismissed. Essentially, a --
a -- a lawyer, either erroneously or -- or it maybe from
the answer intentionally, simply didn‘t re-file it without

telling,his clients and they lose. the case. That: is
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nothing different than a’statute of limitations issie,

which Has been held a number of times, at .least at the

trial leyel, to noﬁarequire anything more ;han common
knowledge .

‘THE COURT: OKay. All right. Any response?

MR. ROBERSON: Your Honox, the lack of the ability to
explain what common knowledge is to people who c¢onie sit. in
thié jury box with all of the exchanges we have is
indicative of why the General Assembly says in these
professional areas, we need an'expert’affidavitito tdlk
about the standards, the breach of the standards, what-they
are, what the requirements are; so they won't have to sit
thére'and‘imagine that this is why we sitting here today.

THE COURT: -All right. Well, I appreciate your
arguments. I have the luxury of Being able to think about
this without just making a ruling right off my cuff, I
will attempt to get an ofaer_out to you, if not by
tomorrow, by Wednesday. We will ~— do- we have good email
addresses? We'll file it-here, but I'd like to eﬁail it to
you in light 'of the faét that we would like to start trial
on this case on Monday. Can y'all ‘give me an email.
address?

(The law clerk confeérs with the Court.)

THE COURT: Okay. My law clérk just lets me know that

she has emailed both of 'you so she -- she's got your email
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addresses. I think I've got it.

MR.
THE

MR.

THE

MR.

ORMOND: ~Thank you, Judge.
COURT: Thank you Very much.
ROBERSON: You have a good day.
COURT: Y'all, too.

ORMOND: Thank you, Your Honor:

-- END. OF TRANSCRIPT RECORD -~
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