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_STATEMENT OF THE CASE

~ Petitioner Campbell brought this suit oﬁ é coﬁtfact for residential constmétibn work
- ;By éomplaint filed Méy 17, 2016. The compléint alleged that.Petitioner had alCOn,tr.aC_t for
" residential construction with Respondents, L3yér1y, that Petitioner performed the vcc‘mt‘rac,t and
.Résﬁdnden_ts refused to pasf. The complaint alsg ailégéd fhét Petitioner has been licensed as.lav
résidentiai contractOr; bﬁt ;c:hat the license had :expi'red at the time the contra.Ct.Was :performe‘d.
. The corhplaint al-legéd that Pétifioner’ s revs‘ide'r_lt‘ial liccpsc had been reiﬁstéted. |
l:{e'sp'ohdent."s -ﬁlé_d a t.imelyfa-:nswer ahc-l‘.motion":f(f)'r j1:1dvgm'ent on tﬁé pleading’é arguing -
that ,b-ecal-is:e Petitioner did -nb_t--hajv'e, a valid ré;éidential 'builder’s license at't_:l'lle tnne thework
v_vés perforfncd barred h1s <::1'af1m.
- Th_é motion fo.r' Judgment on .t.he :pleadiﬁg came bef_ore Judge William H. .Sé_a‘ll}s, Jr. and
J ﬁdge jSéé'lS'grantcd_Ath.é 'Res:po’nden.tl’s moﬁoh disfnissing -the'Complalirllit by order -ept:e::régi on
- October 12;2016, 'RQA p3 Réspoﬁdent ﬁléd:and served the Notice of ‘Appeal on N:oAV‘ember .
14,2016. Thé case was appealed to the C_dui‘tpf Appe'dls.» The Parties ﬁled- i)riefs. The Coturt - |
o Aplljea-l's;decide-d the matter on the briefs in Opinion 17-UP-438 filéd November 22, 2017.
Petitibner filed a'Pétitioﬁ for reheai'ing on Dééember 7, 2017 which W'as deniedi on ..

' January18,2018.



ARGUMENT

Qoestion 1 The Court of Apoeals erred in upiiolding the trial court’s jndgrnent on tne
pleading because the statute relied on by the court to bar Petitioner’s claim was amended to-
~ provide that at the Petitioner could proceed once his license had been reinstated

This is an appeal from tnev dismissal of Petitioner’s complaint and is appealabie.

" The Petitioner argues tnat the licensing statute has been amended and does not bar

Petitioner’s claim.

The Court of Appeals rehed ona 1978 de01s1on of this Court. The statute construed in

the 1978 de01s1on has be the subject of amendments in 2002 and 2009. Those amendments at-

- . the heart of this Petition.

Previous South Carolina case laws held that a Residential Homebuilder 'eannot sue if

| he did not have a license at the time contract was made. 'Duckworth v. ‘Cam'eron,' 244 S.E.2d

217,270 S.C. 647 (8.C., 1978). The Duckworth case was decided on South Carolina-Codev §
40-59-130. At that time that section read:

(n)o re31dent1a1 home builder who does not have the hcense required hereinmay
~ bring any action either at law or in equity to enforce the provisions of any contract for:
residential home building which he entered into in violation of this chapter."

The current statute §40-59-30 reads:

(B) Notwithstanding Section 29-5-10, or another provision of law, a person or firm
who first has not procured a license or registered with the commission and is required
‘to do so by law may not file a mechanics' lien or bring an action at law or in equity to

~ enforce the provisions of a contract for residential building or residential specialty
~ contracting which the person or firm entered into in violation of this chapter. -

Chapter 59 of Title 40 was completely revised in 2002 by Act 237, Tt was amended again in

2009 (RoA p. 26) to its current form;



Section 40 5930. = (A) A person or firm who engages or offers to engage in the
business of residential building or residential specialty contracting without first
having registered with the commission or procured a license from the commission,

- which has not expired or been revoked, suspended, or restricted or who knowingly
presents to, or files with, the commission false information for the purpose of.

obtaining a license or registering with the commission is guilty of a misdemeancr and F

upon conviction, must be fined not less than five hundred dollars or more than ten
~ thousand dollars or. 1mpr1soned for not less than thirty days, or both.,
' (B) Notwithstanding Section 29-5-10, or another provision of law, a person or firm

“who first has not procured a license or registered with the commission and is required -

to do so by law may not file a mechanics' lien or bring an action at law or in equity to
enforce the provisions,of a contract for residential building or residential specialty -
contracting wh1ch the person or ﬁrm entered into V1olat1on of thJS chapter
' Petitioner ,a‘rgues that the current language of the statute allows a contraCtor Vtiho
- obtalns or. remstates hlS llcense and pays the statutory penalty, may thereafter sue on the
icontract In Duckworth supra., thls Court de01ded the language of the then current statute |
* prohibited a'residential contractor';frorn -enlforcing. a contract made without a current license.
- This is a v:ery harsh penalty. T_h,ej 'statute focused on the status of the li_ce_nse at the tirne the
: contract Was-made.-The Legislaturevsubsequently arnended the licensing statute toé change the :
: prohibition. on enforcing the contract to add the language“who _tirs_t has not procured_ al -
-':license”-may not enforce the’ contr-act and to add an administrative penalty. The new o
language of the statute :has no rneaning unleSs it_is to allovt/ -enforcement- 'of thel co_nt:r'a_ct ’?ﬁer
. obtaining the proper- license and paying thestatutory pena_lty? and there Would'lbe no purpose o
:for' the arnendrnent. It changes to focus of the licensing from .the_ time the cont_raot ?Was made :
' to the time the suit is filed. This Court should give effect to the new language of the ‘re'vised‘
statute: and grant the Petition. |
| CONCLUSION

If the amendments to the licensing statute made in 2002 and 2009 are to have any



. nﬁeaning, or purpose they should be construed to allow enforcement of a residential contractor
' who has a-valid license at the time the enforcement action brought. This would align the - -
actual penalty to the contractor with the statutory scheme, make the penalty reasonable and- =

still make the enfofcerhént schemie rational.

Re :'ec':tflilly submitted, =

‘Louis D. Nettles
Folkens Law Firm P.A.-
P. O.Box 6139 '
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