THE STATE OF SOUTH CAROLINA RECEI VE

In the Court of Appeals

APPEAL FROM THE

APPELLATE CASE No. 2017-002126
SCWCC File No. 1419738

Nathaniel Alston,......ccocooviiiiiiiniiiiii s [ TUTTRRR TR Appellant.

All My Son’s Moving & Storage, Employer,
and Vanliner Insurance Company,
Carrier. ..o e Respondents.

RESPONDENTS MOTION TO DISMISS APPELLANT’S APPEAL
AND MEMORANDUM IN SUPPORT OF SAME

~ Pursuant tb SCACR 240 and other applicable léw, Respéndents in the abové—captioned
matter hereby Move to Dismiss Appellant’s appeal to this Court from the Decision and Order of
the South Carolina Workers Compensation Commission Appéflate Panel (“Full Comrﬁission”).
Respondents submit the Court lacks appellate jurisdiction over this matter and/or the Appellanf’s
appeal ié otherwise interlocutory. Respondents offer the féllowing in support of their Motion:
1) After a tumultuous procedural history, a Hearing in this matter was heard before
Commissio‘ner Avery Wilkerson on July 27, 2016 pursuant to Defendants Form 21 request to
suspeﬁd Appellant’s temporary total disability (“TTD”) béneﬁts in ac;:ordance with S.C. Code §
42-15-60. This request was based on Appellant’s alleged refusal of medical treatment
recommended by authorized treating: physicians designated by Respondents. In addition,

Respondents petitioned for an award of credit for benefits paid when not due under S.C. Code



§42-9-210, specifically, all TTD paid during periods in which Appellant refuse\d medical
treatment to be applied against Appellant’s entitlement to future beneﬁ.ts. In his pre-Hearing
filings, Appellant also alleged a compensable back condition which had not previously been
formally pled. At the Hearing, the parties stipulated that Commissioner Wilkerson should also
decide the newly alleged back claims in the iﬁterests of judicial economy.‘

2) Commissioner Wilkerson issued his ruling and instructions for defense counéel to prepare
his formal Order on August 3, 2016. In sum, he denied the Respondents’ ﬁetitions for relief, as
well as denied compensability/causal relation of Appellant’s alleged back condition. Defense
counsel submitted the proposed Order to Commissioner Wilkerson and copied Appellant.
Appellant then submitted a letter to Commissioner Wilkerson dated October 10, 2016 objecting
to the Ordér as written and requesting revisions. (See Exhibit # 1 \to Motion). The October 10
letter also raised new irrelevant issues and allegations not raised at the Hearing, including, but
not limited to, an allegation that defense counsel and/or the carrier engaged agents to spy on and
harass Appéllant. Defense counsel simply responded with his belief that the proposed Order as
prepared ﬁﬂly memorialized Commissioner’s Wilkerson’s ruling/findings, accurately recited the
relevant evidence in the Record, and fairly characterized the issues presented and the poéitions of
the parties.

3) Commissioner Wilkerson executed the proposed Order without revisions or amendments.
The Order’s certificate of service on the parties was dated October 14, 2016. (See Exhibit #2 to
the Motion). Allowing for a five day “mailbox rule” for receipt of the Order.via first class U.S.
Mail, service was deemed completed on October 19, 2016 per WCC Regulation 67-213 (A) (2).
4) Pursuant to S.C. Code §42-17-50 and WCC Regulation 67-701, a party has fourteen (14)
days from notice of the Order to file an Appeal from the single commissioner’s ruling to the Full
Commission. The Regulation further provides that the time to Appeal to the Full Commission is

a jurisdictional requirement- “[t]he fourteen-day period is jurisdictional.” WCC Regulation 67-
) ,



701 (emphasis added). Beginning with the day after service of the Order was completed-
October 20, 2016- any Appeal to the Full Commission should have been filed by November 2,
2016.

,5) Thereafter, Appellant purportédly filed a WCC Form 30 Request for Full Commission

Review dated November 14, 201.6 incorporating by reference and attaching his October 10 letter
to Commissioner Wilkerson as the basis of his Appeal. (See Exhibit #3 to Motion).
6) Via Email Notice dated November 29, 2016 the Commission’s Judicial Director served
the Form 30 and attachments on defense counsel for Respondents. This Notice again confirms
that Appellént’s purported Appeal is untimely, BUT the Commission will nevertheless treat his
filing as a “Motion to Reinstate” his appeal. (See Exhibit # 4 to Motion).

‘7) Respondents filed a Reply to the Full Commission’s decision to consider the purported
Motion to Reinstate. On December 12, 2016, the Full Commission‘ issued a form order
“reinstating’; Appellant’s appeal. (See Exhibit # 5). The Full Commission thereafter heard this
matter on April 19, 2017 and issued its Order on September 25, 2017 affirming Commissioner
Wilkerson’s ruling that is the subject of Appellant’s purported appeal to this Court. (See Exhibit
#6). |
8) It is an undisputed fact that Appellént’s appeal from Commissioner Wilkerson’s Order to
the Full Commission was not filed timely- the deadline f(;r filing such appeal was November 2,
2016 and no semblance of an Appeal \‘Jvas filed by Appellant until November 14, 2016. Again,
the Full Commission acknowledges this fact. Moreover, Defendants did not receive notice of the
purported appeal until 15 days thereafter on November 29, 2016. (See Exhibit # 4).

9) It is an elementary matter of law that the statutory deadline to appeal a single
commissioner’s Order to the Full Commission is jurisdictional. Specifically, the Full

Commission has absolutely no authority or discretion to extend the time to appeal for any reason

whatsoever. Allison v. W.L. Gore & Associates, 394 S.C. 185, 714 S.E.2d 547 (SC 2011). The
3 .



Supreme Court’s holding is unequivocal: “the Commission lacks the authority to extend the
fourteen days permitted for the filing of an appeal from the decision of a single commissioner.”
Id at 394 S.C. p. 188-189 (emphasis added).

10)  Respondents respectfully submit the Full Commission likewise has no authority or

jurisdiction to treat an untimely appeal as a purported “Motion to Reinstate.” The fallacy of

- proceeding under this procedural guise is self-evident- an appeal cannot be reinstated that was

never properly filed in the first place as an end-run around the Regulation’s jurisdictional

requirements. ~ The Full Commission,. therefore, lacked appeliate jurisdiction to consider
Appellant’s attempted appeal from Commissioner .Wilkerson’s Order.

11)  Because the Full Commission lacked appellate jurisdiction to review the single
commissioner’s ruling, its Order dated September 25, 2016 is void ab initio. See Turner v.
Malone, 24 S.C. 398 (SC 1886). (“a judgement entered withoutjﬁrisdiction is void ab initio). As .

such, Commissioner Wilkerson’s Order is the law of the case and is not subject to further review

by the Court. See Judy v. Martin, 381 S.C. 455, 674 S.E.2d 151 (SC 2009) (under the law-of-
the-case doctrine, a party is pfechided from relitigating matters on appeal that were‘éither not
raised on appeal, but should have been, or raised on appeal, but expressly rejected by the
- appellate court). Since the Full Commission Order is void and Commissioner Wilkerson’s Order
is the law of the case, this Court necessarily lacks appellate jurisdiction over this matter.

12)  In the alternative, Respondents submit the Full Commission Order is interlocutory and

not subject to review by the Court at this time. In Bone v. U.S. Food Services, 404 S.C. 455, 748
S.E.2d 229 (SC 2013), the Supreme Court held that “an agency decision that does not decide the
merits of ai contested case is not a final agency decision that is subject to judicial review.”
Moreover, the Court noted that “a final judgement disposers of the wholé subject matter of the
action, or terminates the particular proceeding or action, leaving nothing to be done but to

enforce by execution what has been determined.” /d. The Full Commission Order in this case is
4



clearly not a “final agency decision.” Although the substance of Appellant’s grounds for appeal
to this Court are not clear, the Full Commission Ofder simply denies compensability of
Claimant’s alleged back condition. Respondent’s compensation claim for his admitted shoulder
injury remains open and ongoing, including TTD benefits and Appellant’s pursuit of medical
treatment.

13)  The South Carolina Administrative Procedures Act (“APA”) provides that a
“preliminary, procedural, or intermediate agency action or ruling is immediately reviewable if

review of the final agency decision would not provide an adequate remedy.” S.C. Code § 1-23-

380. In this case, Claimant has an adequate remedy for the Commission’s denial of his alleged

back claim; specifically, he may appeal that decision to this Court once there has been a final
adjudication and award éf his admitted claims by thé Full Commission. In other words,
Appeilant has not been substantially prejudiced by the denial of his back claim to the extent
warranting.immediate judicial review of such denial when a) he continues to receive TTD
beneﬁté for His admitted compensable claims and b) he has pursﬁed medical treatment for his
" alleged back condition under his group health coverage.

For all the aforementioned reasons, Respondents pray for an Order from the Court
dismissing Appellant’s current Appeal with Remittitur back to the Commission for further

proceedings as necessary.

Fébruary 19, 2018 | / /

Géo/ge 4 Gallaghér, Eéquire

Speed, Seta, Martin, Trivett & Stubley, LLC
PO Box 11669

Columbia, SC 29211

(803) 748-2919

Attorney for Respondents
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Umail - (no subject) - " Pagelorl
M Gmail andrea alston <andrea.alston0683@gmall.com>
(no subject)

George Gallagher <ggallagher@speed-seta.com> Mon, Oct 10, 2016 at 9:20 AM

To: "Boyd, Elaine” <EBoyd@wee.sc.gov>, andrea alston <andrea.alston0883@gmail.com>

Elaine- | have no response to Mr. Alston's allegations, other than to point out that the proposed Order
complies fully with the Commissioner’s ruling/instructions and accurately quotes the medical records
submitted,

' From: Boyd, Elaine [matlto:EBoyd@wee.sc.gov)
Sent: Monday, October 10, 2016 9:16 AM

To: andrea alston <andrea.alston0683@gmail.com>
Cc: George Gallagher <ggallagher@speed-seta.com>
Subject: RE: Fwd:

. [Quoted text hidden]

https://mail.google.com/mail/w/0/Pi=2&ik=81546cdeIe&view=pt&search=inbox&msg=1... 11/9/2016



STATE OF SOUTH CAROLINA ) 'BEFORE THE SOUTH CAROLINA
) WORKERS’ COMPENSATION
COUNTY OF GREENVILLE ) COMMISSION
)
Nathaniel Alston, ) WCC FILE NO. 1419738
N )
Claimant, - )
)
VvS. )
)
All My Son’s Moving & Storage, ) DECISION & ORDER
) .
Employer, )
‘ )
and )
)
Vanliner Insurance Company, )
)
Carrier, )
)
Defendants. )
HEARING: Held on July 27, 2016, Greenville, South Carolina.
APPEARANCES: Mr. Nathanial Alston, of 105 Cavalier Dr., Apt. 11,
Greenville, SC 29607, appeared pro se.
The Defendants, All My Son’s Moving & Storage,
Employer, and Vanliner Insurance Company,
Carrier, were represented by, George D. Gallagher,
Esq., of Speed, Seta, Martin, Trivett & Stubley,
LLC, PO Box 11669, Columbia, SC 29211.
PURPOSE: To determine the issues set forth on the Defendants
Form 21.
DECISION AND ORDER BY: The Honorable Avery B. Wilkerson, Jr,
: Commissioner.
FILED: October 14, 2016
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STIPULATUIONS

The parties stipulated to the following at the Hearing:

1)

2)

Nathaniel Alston (“Claimant”) sustained an admittedly compensable injury by accident to
his left shoulder arising out of and in the course of his employment with All My Sons’s
Moving (“Employer”) on December 13, 2014 in Greenville County, SC. Medical and
compensétion benefits have been provided/paid by Vanliner Insurance_ Company
(“Carrier”), therefore, the South Carolina Worker’s Compensation Commission
(“Commission”) has jurisdiction over all issues presented in this claim.

'fhe purpose of this Hearing is to determine all issues pursuant to WCC For-rﬁ 21 filed by
the Defendants; specifically, termination/suspension of TTD benefits under § 42-15-60
for Claimant’s purported refusal to corhply with medical treatment recommended by the
authorized providers, and Defendant’s request for credit for all benefits to which
Claimant forfeited entitlement during the period of such refusal.

Cléimant, who is appearing pro se, also alleges that he sustained a compensable lower
back injury as a result of the 12/13/14 accident and Defendants deny same. Aithough
Claimant has not filed a Form 50 Notice of Claim/Request for Hearing pleading
entitlement to benefits under the Act for a back injury, he has nevertheless submitted -
medical records in support of the alleged back injury for the undersigned Commissioner’s
consideration. Defendants waive requirement of formal pleading of the alleged back
injury and stipulate that they were on notice of this alleged injury. As such, tHe
parties stipulate fhat adjudication of the alleged back injury is ripe at this time and request

that the undersigned Commissioner issue a ruling thereon.

4) All parties of interest received timely and proper notice of the Hearing,

2



5) Venue is proper in Greenville, South Carolina. .
6) Claimant’s Average Weekly Wage and applicable Compensation rate are $448.16 and

$298.79, respectively.

EVIDENTIARY SUBMISSIONS

Pursuant to the SC Administrative Procedures Act - § 1-23-330- and WCC Regulation 67-612,
the following medical reports and other documentary evidence were admitted into the
evidentiary Record of this matter without objection:

DEFENDANTS SUBMISSIONS

paedic Specialists of partanburg, Dr.John | 05/14/5015-05/22/2015
Keith
2. Piedmont Orthopaedic Assoc., Dr. John Paylor 08/17/2015-10/26/2015 14-21
3. Doctors Care, Dr. Forrest Pommeranke _ 12/21/2014 22-25
4. Orthopaedic Associates, PA, Dr. John Behr 7/13/16 26-29
A, WCC File No. 141973
B. Correspondence from Spencer Langley to 10/27/2015

Claimant with proposed Consent Order

CLAIMANT’S SUBMISSIONS

Claimant presented over 200 pages of non-numbered/indexed medical records and other
documentary exhibits. Defendants did not object to these submissions and their inclusion in the
evidentiary Record.

STATEMENT AND EVIDENCE OF THE CASE

Claimant sustained an admittedly compensable left shoulder ‘injury on 12/13/14 while
lifting a heavy cast iron table. Defendants initiated TTD benefits as of 12/14/14. Claimant’s

original attorney, Samuel Harms, filed a Form 50 Notice of Claims and entered a letter of



representation. TTD benefits were initially suspended as of June 29, 2015 for Claimant’s
purported non-compliance with medical treatment but were ultimately resumed 6 weeks later on
August 10, 2015. TTD benefits have been running since August 10, 2015. Following the injury,
Employer immediately referred Claimant to their company physician, Dr. Forrest Pomeranke
with Doctors Care. He was diagnosed with a shoulder sprain and AC joint arthritis. He was
initially referred for physical therapy, lbut Dr. Pommeranke quickly amended his order for an
orthopedic evaluation. Defendants authorized Dr. John Vann With Piedmont Orthopedics to
evaluate/treat Claimant. Dr. Vann ordered an MRI scan on 1/7/15. Dr. Vann’s impression of the
MRI was “left shoulder impingement ana partial cuff tear.” Dr. Vann recommendea conservative
treatment- PT, NSAIDs, and activity modification, including no lifting greater than 10 pounds
overhead.

Thereafter, Claimant started PT but did not complete the course. By and through his then
counsel, Ryan Montgomery, Claimant requested redirection of his medical care to a provider
other than Dr. Vann. Claimant cited Dr. Vann’s aloofness to his complaints as the reason fof the
request. He specifically requested to be seen by Dr. Vann’s partner, Dr. Paylor, with whom
Claimant treated forla prior right shoulder injury. As a gesture of good faith, Defendants agreed
to refer Claimant to another provider outside the Piedmont Orthopedics practice. Throughout
February, March, and April of 2015 Defendants contacted multiple should‘er specialists in the
Greenville area regarding éssumption of Claimant’s treatment, including, but not limited to the
following well-known physicians: Drs. Posta, Lonergan, Brown, Hoenig, and Kissenberth. After
reviewiné records, all provides except Dr. Brown and Dr.Hoenig declined to see Claimant,
however they could not see him for several more months. By that time Claimant had been

without regular treatment since January 2015. Feeling they had exhausted all reasonable efforts



to accommodate Claimant’s request, Defendants insisted he return to Dr. Vann. Claimant
declined to return to Dr. Vann,

A Hearing was scheduled before Commissioner Gene McCaskill on May 6, 2015 to
adjudicate direction of Claimant’s medical care. Ryan Montgomery was relived as counsel just
prior to the Hearing. In preparation for the Hearing, Claimant’s newly retained counsel, John
Holland and Rob Usry, suggested direction of treatment to Dr. John Keith of Orthopedic
Specialists of Spartanburg. Deflendants countered that return to Dr. Vann was the only
reasonable option, given additional TTD liability incurred for peri'ods where he was undergoing
no active treatment to lessen his disability and decreased prospects for maximum recovery. By
Order dated July 8, 2015 Commissioner McCaskill found, inter alia, that Claimant had shown
“good cause” for redirection of his medical care to a provider other than Dr. Vann and ordered
Defendants to continue efforts to desfgﬁate a new authorized provider. Following receipt of
Commissioner McCaskill’s fu]ing and prior to entry of his Order, Defendants authorized Dr.
Keith. Shoﬁly thereafter, John Holland and Rob Usry requested to be relieved as counsel.

Claimant saw Dr. Keith on May 14, 2015 (APA pp. 1-3). Dr. Keith noted that Claimant’s
MRI showed “some tendinosis of the left shoulder with AC joiht spurring but no major rotator
cuff tear.” Dr. Keith further notes “On fny exém today his pain séems to be out of proportion to
his MRI findings. For that reason, I am reluctant at this point to proceed with surgery.” Dr. Keith
recommends referral to a neurosurgeon to see if his alleged severe pain may be stemming from
cervical disc pathology. Finally, Dr. Keith notes that Claimant requeéted pain medications, which
he declined to prescribe, and Claimant “seemed to be very upset” that he would not prescribe
narcotics based on a relatively benign MRI finding. Claimant followed up with Dr. Keith on

May 22, 2015 “demanding” pain medicine. (APA p. 8). Claimant also “demanded” that Dr.



Keith proceed with surgery immediately. Dr. Keith again concluded that he was not comfortable
proceeding with surgery or prescribing narcotics. Dr. Keith dismissed Claimant from his
practice.

Following discussions with Claimant’s new counsel, Stephen Garcia, Defendants »
ultimately authorized Claimant to see Dr. Paylor with Piedmont Orthopedics on August 17,
2015. Dr. Paylor noted “this shoulder seems very similar to the problem with his right shoulder

that necessitated pain management to get him over it.” (APA p. 15) (emphasis added). Dr.

Paylor goes on to say, “I really do not see anything on the MRI scans that would indicate
that he needs surgery on the shoulder today.” On 8/31/15 Dr. Paylor stated, “There is really

nothing else to do for him from an orthopedic standpéint. I would recommend pain

management.” (APA p. 16).

A Hearing was scheduled before Commissioner Beck on October 22, 2105 pursuant to
Form-50 filed by Mr. Garcia. Claimant sought reinstatement of TTD benefits for the period
between June.29, 2015 and August 10, 2015, plus a 25% penalty on séme. Claimant also
requested pain management referral to Dr. Eric Loudermilk, the pain management provider with
whom he treated previously for his right shoulder. Defendants agreed to refer Claimant to Dr.
David Shallcross for pain management. An appointment with Dr. Shallcross was scheduled for
October 8, 2015 and Mr. Garcia was notified of same. Claimant did not appear for the
appointment. Just prior to the 10/22/15 Hearing, Mr. Garcia was relieved as counsel.

Following an extended pre-Hearing conference with Commissioner Beck and prior to
convening the Hearing, Claimant’s new counsel, Spencer Langley, and defense counsel reached
a purported agreement (Defense Exhibit A) to resolve the issues for Hearing. Defendants agreed

to reinstate the 6 weeks of suspended TTD benefits with 25% interest, in exchange for



Claiﬁant’s agreement to see Dr. Shallcross. The Consent Order memorializing same was never
executed.

Four days after the Hearing was cancelled based on agreement of the parties for Claimant
to see Dr. Shallcross, Claimant retqrned to Dr. Paylor on October 26, 2015. He advised Dr.

" Paylor “he was not able to go to pain management” (APA p. 21). As a result of this

representation, Dr. Paylor recommended arthroscopic surgery and Claimant agreed to proceed.
Just ONE DAY before t»he last appointment with Dr. Paylor, Mr. Langley wrote Claimant a letter-
confirming his withdrawal as counsel (Defense Exhibit A). This letter also confirmed the
purported agreement that resulted in disposition of the 10/22/13 Hearing, including Claimant’s
agreement to treat with Dr. Shallcross.

Claimant thereafter re-hired Stephen Garcia as Hi_s counsel and the parties conducted Dr.
Paylor’s deposition on November ‘24, 2015 to address the statu's of Claimant’s treatment.
Regarding the basis of his recommendation for surgery on 10/26/15 after he had pfeviously
insisted on pain management, Dr. Paylor testified “I got the impression from M'r. Alston‘that they
were not going to allow him to go to pain management, but that came from him.” (Paylor Depo.
P. 18 1. 2-9). In response to his understanding that the Cérrier would not authorize pain
management, Dr. Paylor recommended surgery. Specifically, Dr. Paylor stated:

Well, that’s what he wanted me to do, because he said that he did do that and eventually.

he did will with his right shoulder, so he’s the one that initiated that. T was—since he did

not do as well as I would have liked with his right shoulder, 1 was wanting him to not

have surgery yet and do more conservative treatment. (PaylorDepo. P. 18 11.13-21).

Dr. Paylor later stated that, assuming pain management was indeed authorized by Carrier, it was
a much better option since Claimant had not responded as well to his previous right shoulder
’

-surgery as he did to the pain management- “my reasoning there... why don’t we just skip the

surgery and let him do pain management.” (Paylor Depo. P. 21 1l. 10-25 — P. 22 1. 1-12. Dr.



Paylor concludes by noting that he “didn’t have a preference” as to the pain management
provider.” (Paylor Depo. P. 24 .4). Under examination by Mr. Garcia, Dr. Paylor again
confirmed that pain management in lieu of surgery was a more reasonable option. (See Paylor
Depo. P. 32 1. 15-25- P. 33 1. 1-3.). Thereafter, Claimant never saw Dr. Shallcross despite
several rescheduled appointménts and attempts by defense counsel to arrange same via
Claimant’s counsell

Consequently, Defendants again refiled their Form 21 to terminate Claimant’s TTD for
Claimaﬁt’s refusal to comply with recommended medical treatment from Dr. Paylor. Mr. Garcia
ultimately withdrew as counsel again following Dr. Paylor’sdeposotion. A Hearing was initially
scheduled before Commissioner Beck on March 2, 2016. Claimant retained Kathryn Williams
shortly before the Hearing. Ms. Williams and defense counsel agreed to continue the Hearing
until April to allow her to “get up to speed” on the case. Shortly thereafter, Ms. Williams was
relieved as counsel. Claimant then retained Tom Gagne. Mr. Gagne filed a Form 50 Notice of
Claim but did not request a Hearing. Defendants withdrew the Form 21 following Mr. Gagne’s
appearance. Defense counsel advised Mr. Gagne that Dr. Shallcross would no longer see
Claimant due to missed appointmenis. Defendants then refiled their Form 21. Defendants
scheduled Claimant an appointment with another pain management provider, Dr. Behr, for July
13,2016, Mr. Gagne then was relieved as counsel.

Claimant presented to the St. Francis Hospital Emérgency Room on March 10, 2106
complaining of low back pain attributable to his work accident with Employer on 12/13/14. He
had a follow up appointment with St. Francis on April 11, 2016. Claimant began treating on his

own initiative with Dr. Loudermilk with Piedmont Pain Management on May 20, 2016. Claimant
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presented to Dr. Loudermilk with complaints of left shoulder and low back pain attributable the
12/13/14 work accident.

This matter was initially scheduled to be heard before the undersigned on June 29, 2016.
At the Hearing Claimant advised that he wanted another opportunity to seek new counsel. The
undersigned agreed to continue the Hearing, but advised Claimant that he must appear for the
appointment with Dr. Behr. The undersigned further ordered that the July Hearing would not be
continued again for any reason, regardless of whether he retained a new attorney or not. The.
undersigned Commissioner agreed to accept the record from Claimant’s appointment with Dr.
Behr on July 13 into the Record, if it was dictated and available. The Hearing per Defendants
Form 21 was finally convened on July 29, 2016. Claimant did indeed appear for the July 13

.appointment with Dr. Behr. Dr. Behr notes that he has. nothing. to offer because it his
understanding based on Claimant’s history to him that surgery has been recommended. (See Dr.
Behr report submitted at Heafing and APA # 4).

Defendants seek an Order finding Claimant has “refused” authorized medical treatment
per § 42-15-60 (specifically pain management recommended by Dr. Paylor), and thereby
forfeited entitlement to TTD benefits for the period of ‘reﬁlsgl. Defendants contend the period of
Claimant’s refusal ranges from November, 25, 2015 (when Dr. Paylor confirmed via deposition
his recommendation for pain management in lieu of surgery) and July 13, 2016 (when Claimant
saw the new designated pain management provider, Dr. Behr)- a total of 33 weeks. Defendants
seek an Order for credit for benefits paid during the 11/24/15-7/13/16 refusal period, to be
applied as either a suspension of TTD going forward or as a credit against any future PPD award
on the back end of the claim. Defendants finally seek an Order Compelling Claimant to comply

with all treatment recommendations from Dr. Behr.



As noted previously in the “STIPULATIONS”, DEFENDANTS CONSENT TO
ADJUDICATION OF CLAIMANT’S RECENTLY ALLEGED LOWER BACK INJURY.
They deny that Claimant sustained injury to his lower back in the 12/13/14 accident, pointing out
that the initial record from Dr. Pommeranke following this accident do not reference a LOWER
back injury (APA p. 23-25). Defendants also note that Claimant was recently awarded Social
Security Disability benefits, due at least in part, for his prior right shoulder condition AND for
spine injuries stemming from a previous work accident. For these. reasons, Defendants submit
that all benefits relative to the alleged low back injury should be denied.

Claimant first counters that he has never failed to comply with medical treatment and
therefore Defendants are not entitled to suspend his weekly TTD or assert credits against a future
award. Claimant only seeks medical treatment with a provider who will fairly assess his
condition and not be dismissive or aloof to his problems. Claimant vehemently and emotionally
testified that he has been treated unfairly by _the doctors authorized by Carrier. Claimant also
testified that none of his prior seven attorneys ever advised him of the issues presented in his
claim. Claimant further stated his belief that none of his attorneys were looking out for his best
interests. Claimant acknowledged that he liked Dr. Behr and would be willing to treat with him.

Regarding his lower back, Claimant seeks a finding of compensability and further
medical evaluation, including an MRI, and necéssary treatment. In response to Defendants
arguments that there is no mention of an alleged back injury in the contemporaneous medical
records, Claimant counters that he reported back issues to Dr. Keith in 2015, as evidenced by his
recommendation for an MRI. In reply, Defendants contend that Dr. Keith’s reference to spinal
pathology was specifically confined to possible cervical spine issues; not lumbar issues, since it

is well accepted that cervical pathology can produce referred symptoms and dysfunction in the

10
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shoulder. In sum, other than Claimant’s self-serving history to medical providers nearly a year
and half after the accident, there is no evidence of a compensable back injury stemming from the

12/13/14 accident.

FINDINGS OF FACT

After careful consideration of able arguments by the parties, review of the medical
records and other documentary evidence submitted, and lay testimony presented at the Hearing,
the undersigned Commissioner makes the following findings:

D The undersigned Commissioner issued his ruling August 3, 2016 and mailed to the
parties on the same day.

2) The parties stipulated to have compensability of the alleged low back injury determined
at this Hearing,

3) Based on the greater weight -qf the evidence, this is a left shoulder claim only.
Compensability of the alleged lower back injury is DENIED, in part, because there is no
medical opinion stated to a degree of medical certainty that his current back condition
and need for treatment is due to the 12/13/14 work accident.

4) Claimant is ordered to return to Dr. Behr for -pain managemeﬁt, contingent upon
clarification from Dr. Paylor that pain management is best course and that surgery is still

not indicated at this time.
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5) Given Claimant’s clear misunderstandings with the numerous medical appointments and
doctors, nurse case management services are ordered to be provided to ensure that all
relevant information in accordance with this Order is communicated correctly to the
treating providers.

6) Giving Claimant the benefit of the doubt that he truly did not understand the medical
compliance and carrier medical direction issues presented in his claim because his
attorneys never advised him appropriately, Claimant has not “refused” medical treatment
in violation of S.C. Code § 42-15-60 and has therefore not forfeited entitlement to TTD
benefits for same.

7) Defendants request to suspend TTD going forward and/or as a credit against any future
PPD award is DENIED.

8) All other issues not specifically addressed shall be held on abeyance.

CONCLUSIONS OF LAW

The aforementioned findings are governed by, or have otherwise been made in light of, the
following principles of South Carolina law:
1) S.C. Code § 42-15-60 generally vests the Employer/Carrier with the authority to
designate a medical provider to serve as Claimant’s attending physician, and
Claimant Shall accept such attending physician.
.2) The Employer/Carrier’s right to designate 5 treating provider is not unfettered. In case
of controversy, the Commission has considerable discretion to order or award
additional medical evaluation/treatment/services or changes to the treating provider

upon a showing of “good cause.” See Clark v. Aiken County, 371 S.C. 69 (Ct. App.

2006).
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3) S.C. Code § 42-15-60 also states in pertinent part that “the refusal of an employee to
accept any medical treatment or evaluation provided by the employer or ordered by
the Commission bars the employee from further compensation until the refusal
ceases and compensation is not pa_id for the period of the refusal” (emphasis
added) |

4) S.C. Code § 42-9-210 allows an Employer/Carrier to take credit for all compensation
benefits paid when not due to be applied against future compensation.

5) S.C. Code § 42-1-160 governs compensability of alleged injuries by accident and
requires medical evidence stating causal relation between an alleged injury/condition
and accident to within a reasonable degree of medical certainty in medically complex

cases.

ORDER

IT IS -HEREBY ORDERED, ADJUDGED AND DECREED that all claims for
- compensation and/or medical benefits undér the Act secondary t6 Claimant’s alleged lower back
injury are DENIED.

T IS FURTHER ORDERED that Claimant shall submit to further pain management
evaluation and treatment with Dr. Behr contingent upon the conditions set forth herein, including
“confirmation from Dr. Paylor that Claimant is not a surgical candidate until conservative '
measures are exhausted. |

IT IS FURTHER ORDERD that Defendants shall assign nurse case management
services to ensure compliance with this Order. |

IT IS FINALLY ORDERED that Defendants request to suspend Claimant’s TTD

benefits and/or assertions for credit against future compensation is DENIED.

13



AND IT IS SO ORDERED.

COPIES TO: Nathaniel Alston; George D. Gallagher, Esq.

SOUTH CAROLINA WORKERS’
COMPENSATION COMMISSION

Com%ssioM_Wilkerson, Jr.

CERTIFICATE OF SERVICE
This is to certify the undersigned has on this date served a copy of this order in the above entitled
action upon all parties to this case by sending an electronic copy hereof by electronic mail
addressed to the attorneys for said parties; or if there is an unrepresented party(ies), by depositing
a copy hereof, postage paid in the United States mail, first class, addressed to the unrepresented
party(ies) and to the attorney(s) for the represented party(ies).
October 14, 2016

By: Elaine Boyd, Administrative Assistant to Commissioner Wilkerson
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George Gallagher

From: : Falls, Kim <kfalls@wcc.sc.gov>
Sent: ' : Tuesday, November 29, 2016 11:12 AM
To: George Gallagher
Cc: Debra Wallace
. Subject: Nathanial Alston (1419738)
. Attachments: , glwaOwvuoq1.pdf; rwdgjhg5hg3.tif

Please see the attached.

Kim Falls

SC Workers’ Compensation Commission
Judicial Analyst — Appeals Division
Claims Mediator N
Hearing Site Coordinator

1333 Main Street, Suite 500

Post Office Box 1715

Columbia, SC 29202-1715

Phone: 803-737-5739

kfalls@wcc.sc.gov

CONFIDENTIAL & PRIVILEGED

The preceding email message, including any attachments, may be confidential and/or protected by
the attorney-client or other applicable privileges. It is intended for the sole use of the individual or
entity named above. If the reader of this transmission is not the intended recipient, please notify the
- sender immediately and destroy any copies, electronic, paper or otherwise, that you may have of this
- communication. Any unauthorized review, use, disclosure or distribution is strictly prohibited and may
be unlawful. : .
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South Carolina Workers’ Compensation Commission o

1333 Main Street, Suite 500
P.O. BOX 1715

Columbia, SC 29202-1715
(803) 737-5723

WCC File #: 1419738

Date of Injury: 12/13/2014

NATHANIEL ALSTON v. All My Son's Movmg & Storage
WCC File No. 1419738

The Commission is hereby providing you a copy of the Form 30 filed by the unrepresented claimant
pursuant to R.67-701 B. The Appeal is untimely however, we will be treating this as a Motion to
Reinstate based on the information provided on the form and the attached letter. This issue will be
addressed at Judicial Conference on December 12", 2016. If the Appeal is reinstated, the attached will
be used as the formal appeal request.

&Nu/\ a KP)M.OV\ Date: November 29, 2016

Amy A
Judicial Dlrector

CERTIFICATE OF SERVICE
I hereby certify on November 29, 2016, 1 served this document on the parties listed below by electromc
mail or depositing a copy hereof, postage prepaid, in the United States mail and addressed as follows:

NATHANIEL ALSTON .
105 CAVALIER DR APT 11
GREENVILLE, SC 29607

George D. Gallagher
ggallagher@speed-seta.com
Speed, Seta, Martin, Trivett & Stubley, LLC
PO Box 11669
Columbia, SC 29211

By: Kim S. Falls, Judicial Department
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SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
JUDICIAL CONFERENCE DECISION AND ORDER

N athamel Alston v All My Son’s Moving & Storage
SCWCC: 1419738

Commissioner: Wilkerson

This matter was heard before the South Carolina Workers’ Compensation Full Commission in Judicial Conference o1
a Motion to Reinstate. The Commissioners considered the matter and ordered the matter handled in the following

. manner:

IT IS, THEREFORE, ORDERED the pending appeal of the Administrative Order of the Commissioﬁ is hereby;
Dismissed as Interlocutory. Set for Oral Argument.

IT IS, THEREFORE, ORDERED the pending motion bb and ,ereb_y ig;

Granted. ____ Denied. Dismissed _____ Preserved for hearmg
BEFORE THE; L Gt S
Hearing Comm. Jurisdictional Comm. Full Commission.

IT IS, THEREFORE, ORDERED this matter be, and hereby is; remanded to take such action and enter an Orde:
consistent with the Court’s directive,

‘Remand to Panel as indicated below.

Barden ... .. ..o ... ... . James, o ”laylor

Beck kT N Campbell Sl a il lekerson

T : w7 o MeCaskill '
- Remand for Order consistent with the Order of the Court.

o Romand to the Hulrmg Commissioner.

__ Remand to the JUI‘lsdlCthl’ld] Commlsswner
© Other;
Remand: m Panel Oral Argument. En Bance Oral Argument.

AND IT IS SO ORDERED. - 7 z

/
/1{ Scdtt Béck, Chair
For the Commission
Columbia, South Carolina

/ ; / %16

CONCURRING: NOT PARTICIPATING: DISSENTING:
Commissioner Susan S. Barden e e
Commissioner Melody James ’ e I
Commissioner Aisha Taylor 7

Commissioner Avery Wilkerson ——
Commissioner Michael Campbell - - : : ‘ :
Commissione"‘r?’G'éiié‘McCaSkj'll'" e r e T —

NN TR L O e Ty
i o RV I e Ty

CERTIFICATE OF SERVICE
THIS IS TO CERTIFY THE UNDERSIGNED HAS THIS DATE SLRVED THIS ORDER

IN THE ABOVE:ENTITLED ACTION UPON ALL PARTIES ELECTRONICALLY ORBY .. ., :
DEPOSITING.A COPYHEREOF, POSI‘AGL PAID, IN THE UNITED STATES MAIL. - " EBI[E NVIE
ll ddyuf)é(_ Sn, _)(_(- 2016, ¢ e
gl - t EXHIBIT | DEC 1 4 2016
By' 7 P Y Q_/Q/,\‘/ ) ]
CC ici Departmcnt ) - 7 %’_ .
(LFewee "1 5 | |By /O 0o
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BEFORETHE SOUTH CAROLINA

DECISION AND ORDER BY:

FILED:

ﬂl\ll OF SOUTH CAROLINA )
' 3 ) WORKERS’ COMPENSATION
COUNTY OF GREENVILLE: ) COMMISSION
: ) . \
Nathanicl Alston, ) WCC FILE NO. 1419738
)
Claimant, )
' )
vS. )
. )
All My Son’s Moving & Storage, ) FULL COMMISSION ORDER
) ) '
Employer, )
)
and )
: )
Vanliner Insurance Company, )
) \
Carrier, )
)
Defendants, )
HEARING: Held in Columbia, South Carolina on April 19,
2017.
APPEARANCES: The Claimant, Nathanial Alston, appearcd, not
: S represented. :
The Defendants, All My Sons Moving & Storage, '
Employer and Vanliner Insurance Company,
Carrier, were represented by George D. Gallagher
of Speed, Scta, Martin, Trivett & Stubley, LLC of
Columbia.
PURPOSE: To delermine issues set forth on Claimant's Form

30 Request for Full Commission Review and
Rehearing ' ‘

Commissioners James, McCaskill, and Taylor
SC Workers' Compensation Commission
(Order Assigned to Commissioner Taylor)

“EXHIBIT

{
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STATEMENT AND EVIDENCE OF THE CASE
%

This matter comes before the Full Commission Appellate Pancl via Appcal from a

Decision and ,Order from Commiésioncr Avery Wilkerson dated October 14, 2016. This is an
admitted claim but the factual and procédural background is complicated and bears recitation
here.

Claimant sustained an admittedly compensable left shoulder injury on 12/13/14 while
lifting a heavy cast iron table. Defendants initiated TTD benefits as of 12/14/14. Claimant’s
original attorney, Samuel Harm, filed a Form 50 Notice of Claims and cnte;ed a letter of
Arcpresenlatio.n. TTD. benefits were initially suspended as of June 29, 2015 for Claimant’s
'pﬁrponcd non-compliance with medical treatment but were ultimately resumed aﬁcr/.é weeks
later on August IQ, 2015. TTD benefits have bee.n running since Augﬁst 10, 2015. Following
the injury, Employer immediately rcf/crred Claimant to their company physician, Dr. Fo‘rrcst
Pomeranke with Doctors Care. He was diagnosed with a shoulder sprain and AC joint arthritis.
He was initially referred for physical therapy, but Dr. Pommeranke quickly amendcd his order
for an orthopedic evaluation. Defendants authorized Dr. John Vann with Piedmont Orthopedics
| (o evaluate/treat Claimant. Dr. Vann ordered an MRI scan on 1/7/15. Dr. Vann’s impression of

the MRI was “left shoulder impingement and partial culf tear.” -Dr. Vann recommended.

conservative treatment- PT, NSAIDs, and activity modification, including no lifling greater than

10 pounds overhead.
- .
Thereafier, Claimant started PT but did not complete the course. By and through his then
counsel, Ryan Monigomery, Claimant requested redirection of his medical care to a provider

other than Dr. Vann. Claimant cited Dr. Vann's aloofness to his complaints as the rcason for the

(XS]



request. He specifically requested to be scen by Dr. Vann’s parlnér, Dr. Paylor, with whom
Claimant treated for a prior right shoulder injury. As a gesturc of good faith, Defendants agrecd
to rcter Claimant to another provider outside the Iffcdmonl Orthopedics practice. Throu\ghout'
February, March, and April of 2015 Defendants contacted multiple shoulder specialists in the
Greenville arca regarding assumption of Claimant’s treatment, including, but not limited to the
t'ol,ldwing well-known physicians: Drs. Posta, Lonergan, Brown, Hocnig, and Kissenberth. Afle_r
reviewing records, all providers except Dr. Brown and Dr.Hoenig declined to see Claimant,
however they could not see him for scveral more months. By that time Claimant had been
without regular treatment since January 2015, Feeling they had exhausted all reasonable efforts

to accommodate Claimant’s request, Defendants insisted he return to Dr. Vann. Claimant

declined to return to Dr. Vann.

A Flearing was scheduled before Commissioner Gene McCaskill on May 6, 2015 to
adjudicate direction ol Claimant’s medical care. Ryan Montgomery was relived as counsel just
prfor to the Hearing. In pr_cparatio_n for the Hecaring, Claimant’s newly retained counsel, John
Holland and Rob Usry, suggested direction of treatment to Dr. John Kcith of Orthopedic
Specialists of Spartanburg. Defendants countered that return to Dr. Vann was lhé only
reasonable option, given additional TTD l;abilily incurred for periods where he was undergoing
no active treatment {o lessen his disability and decreased prospects for maximum recovery. By
Order dated July, 8, 2015 Commissioner McCaskill found, inter alia, ;hat Claimant had shown
“good causc” for redircction of his medical care 1o a provider other than Dr. Vann and ordered
Defendants to continue cfforts to designate a new authorized provider. Following receipt of

Commissioner McCaskill’s ruling and prior to entry of his Order, Defendants authorized Dr.

Keith. Shortly thereafier, John Holland and Rob Usry requested to be relicved as counsel.

/



Claimant saw Dr. Keith on May 14, 2015 (APA pp. 1-3). Dr. Keith noted that Claimant’s
MRI showed “some tendinosis of the lefl shoulder with AC joint spurring but no major rotator
culf tear.” Dr. Keith further notes “On my exam today his pain seems to be out of proportion to
his MRI findings. For that rcason, I am reluctant at this point to proceed with surgery.” Dr. Keith
recommends referral o a neurosurgeon to sec if his alleged severe pain may be stemming from
cervical disc pathology. Finally, Dr. Keith notes that Claimant requested pain medications, which
he declined to prescribe, and Claimant “scemed to be very upset™ that he would not prescribe
‘narcotics based on a relatively benign MRI finding. Claimant followed up with Dr. Keith on
May '22, 2015 “dcmanding" pain medicine. (APA p. 8). Claimant also “demanded” that Dr.
Keith procced with surgery immediately. Dr. Keith again concluded that he was not comfortable
procecding with surgery or prescribing narcotics. Dr. Keith dismissed Claimant from his
practice.

Following discussions with Claimant’s new counscl, Stephen Garcia, Defendants
ultimately authorized Claimant to see Dr. Paylor with _Picdmont Orthopedics on August 17,

2015. Dr. Paylor noted “this shoulder scems very similar to the problem with his right-shoulder

that necessitated pain management to get him over it.” (APA p. 15) (emphasis added). Dr.
Paylor goes on to say, “I really do not see anything on the MRI scans that would indicate
that he needs surgery on the shoulder today.” On 8/31/15-Dr. Paylor stated, “There is really

nothing elsc 1o do for him from an orthopedic standpoint. | would reccommend pain

managcement.” (APA p. 10).

A Hearing was scheduled before Commissioner Beck on October 22, 2105 pursuant to
Form 30 filed by Mr. Garcia. Claimant sought reinstatement of TTD benefits for the period

between June 29, 2015 and August 10, 2015, plus a 25% penalty on samc. Claimant also



requested pain management referral to Dr. Eric Loudermilk, the pain management provider with
whom he treated previously for his right shoulder. Defendants agreed to refer Claimant to Dr.
David Shallcross for pain management. An appointment with Dr. Shallcross was scheduled for
October 8, 2015 and Mr. Garcia was notified of same. Claimant did not appear for the
appointment. Just prior to the 10/22/15 Hearing, Mr, Garcia was relicved as counsel. 4
Following an extended pre-Hearing conference with Commissioner Beck and prior (o

" convening the Hearing, Claimant's new counscl, Spencer Langley, and defense counsel reached
a purported agrecement (Defense Exhibit A) to résolve the issues for Hearing. Defendants agreed
{o rcins@le the 6 weeks of suspended TTD bencfits with 25% interest, in exchange for
Claimant’s agrecement lolsce Dr. Shallcross. The Consent Order memorializing same was never
executed. |

FOUR DAYS after the Hearing was cancelled upon notification by counsel that the
issucs had been resolved via Consent, Claimant returned to Dr. Paylbr on.October 26, 2015. He
advised Dr. Paylor “he was not able to go to pain management.” (APA p. 21). As a result of this
representation, Dr. Paylor recommended arthroscopic surgery and Claimant agreed to proceed.
Just ONE DAY before the last appointment with Dr. Paylor, Mr. Langley wrote Claimant a letter
confirming his withdrawal as counsel (Defense Exhibit A). This lctter also confirmed the
purporfcd agreement that resulted in disposition of the 10/22/15 Iearing, including Claimant’s
agreement to treat with Dr. Shallcross.

Claimant thereafter re-hired Stephen Garcia as his counsel and the partics conducted Dr.
Paylor’s deposition on November 24, 2015 to address the status of Claimant’s treatment.
- Regarding the basis of his reccommendation for surgery on 10/26/15 after he had previously

insisted on pain management, Dr. Paylor testified *1 got the impression from Mr. Alston that they



were not going to allow him to go to pain management, but that came from him.” (Paylor Depo,
P, 18 11 2-9). In response to his understanding that the Carrier would not authorize painu
management, Dr. Paylor recommended surgery. Specifically, Dr. Paylor stated:
Well, that's what he wanted me to do, because he said that hbc did do that and eventually
he did will with his right shoulder, so he's the one that initiated that. I was—since he did
not do as well as | would have liked with his right shoulder, I was wanting him to not
have surgery yet and do more conservative trcatment. (Paylor Depo. P. 18 11.13-21),
Dr. Paylor later stated that, assuming pain rrianagcmcnt was indecd authorized by Carrier, it was
a much better option since Claimant Ead not resp;mded as well to his previous right shoulder
surgery as he did to the pain management- “my reasoning there... why don’t we just skip the
surgery and let him do pain management.” (Paylor Depo. P. 21 1. 10-25 - P. 22 1L, 1-12. Dr.
Paylor concludes by noting that he “didn’t have a preference” as to the pain management
provider.”” (Paylor Depo. P. 24 .4). Under examination by Mr. Garcia, Dr. Paylor agaiﬁ
confirmed that pain management in licu .ot' surgery was a more reasonable option. (See Paylor
Depo. P. 32 1. 15-25- P. 33 1. )-3.). Thereafter, Claimant never saw Dr. Shallcross despite
scveral rcschcdulcd appointments and attempts by defense counscl to arrange same via

Claimant’s counscl.

Conseq‘ucmly, Defendants again refiled their Form 21 to terminate Claimant’s TTD for

| Claimant’s rcfusal to comply with recommended medical treatment from Dr. Paylor, Mr. Garéia '
ultimately withdrew as counse! again. A Hearing was initially scheduled before Commissioner
Beck on March 2, 2016. Claimant retained Kathryn Williams shortly before the Héaring. Ms.
Williams and defense counsel agreed to continue the Hearing until April to allow her to “get up
to speed™ on the case. Shortly therealfier, Ms. Williams was rclieved as counsel.

Claimant then retained Tom Gagne. Mr. Gagne filed a Form 50 Notice of Claim but did

not request a llearing. Defendants withdrew the Form 21 following Mr. Gagne’s appearance.



Dcfcnsé counscl adviscd Mr. Gagne that Dr. Shallcross would no longer sce Claimant due to
missed appointments. Defendants then refiled their Form 21. Defendants sﬂcheduled Claimant an
appointment with another pain management provider, Dr. Behr, for July ’13, 2016. Mr. Gagne
then was relieved as counsel.

Claimant presented to the St. Francis Hospital Emcrgéney Roém on March 10, 2106
complaining of low back pain attributable to his work accident with Employer on 12/13/14. He
had a follow up appointment wifh St. Francis on April 11, 20.16. Claimant began treating on his
own initiative with Dr. Loudermilk with Picdmont Pain Management on May 20, 2016. Claimant
presented to br. Loudermilk with complaints of‘ left shoulder and low back pain attributable the
12/13/14 work accident. |

This maltc.r was initially scheduled to be heard before the Commissioner Wilkerson on
June 29, 2016. At the Hearing/Claimant advised that he wanted another opportunity to seek new
counsel, Cbmmiss_ioncr Wilkcrsdn.agrccid to continue the I-lcaring, but advised Claimant that h/e
muslvappcar for the appointment with Dr. Behr and that the Hearing would not be continued -
again for any rcason, rcgardless of whether he retained a new attorney or not. Commissioner

/ ’ .
Wilkerson also agreed to accept the record from Claimant’s appointment with Dr. Behr on July

13 into the Record, if it was dictated and available. )

The Hearing per Defendants Form 21 was finally convencd on July 29, 2016. Claimant
did indced appear for the July 13 appointment with Dr. Behr. Dr. Behr notes that he has nothing
10 offer because it his understanding based on Claimant’s history to him that surgery has been

“recommended. (See Dr. Behr report submitted at Hearing and APA # 4).

" Defendants requested an Order finding Claimant that refused authorized medical

treatment per § 42-15-60- specifically, pain management rccommended by Dr. Paylor- and



\

thereby forfeited entitlement to all TTD benefits for the period of refusal. Defendants contend
the period of Claimant's refusal ranges from November, 25, 2015 (when Dr. Paylor confirmed
via deposition his reccommendation for pain management in licu of surgery) and July 13, 2016
(when Claimant saw the new designated pain management provider, Dr. Behr) for a total of 33’ v R
weeks. Defcndénts seek an Order for credit for benefits paid during the 11/24/15-7/13/16 réfusal

period, to be applied as either a suspension of TTD going forward.for 33 weeks, orasa crcdi’“tpl:':

vagainst any future PPD award on the back end of thé claim. Defendants finally seek an Order

Compelling Claimant to comply with all tréatment recommendations from Dr. Behr |
Regarding Claimant’s alleged lower back condition, the parties stlpulatcd to adJudlcauonl :

_of that issue before Commissioner Wilkerson. Defendants deny that Claimant sustained injury to

his lower back in the 12/13/14 accident, pointing out that the initial record from:Dr. Pommeranke . 'f; _

following this accident did not reference a back injury (APA p. 23-25). Defendanls also note thatf-': '

Claimant was recently awarded Social Security Disability benefits, due’ at least m part for hlS

. prior right shoulder condition AND for spifie ‘injuries stemming fréth a previcus work sccidert. &

For these reasons, Defendants submit that all benefits rclative to the alleged low back injury -

should be denied.
In response, Claimant first counters that he has never failed to coymp_lyz-lwith medical
;reatmcnt and therefore Defendants are not,ehtiticd té suspend his weekly TTD or asse;t cré:iits»: i
against a future award. Claimant only seeks medical treatment with a provider who will fairly"lh B
assess his condition and not be dismissive or aloof to his problems. Claimant vehemently and
cmotionally testified that he has been treated unfairly by the doctors authorized by Carrier. R
Claimant also lestified that none of his prior seven attomeys ever advised hlm of the issues_

.M..; i

presented in his claim. Claimant further stated his belief that none of his attormeys were lookmg




out for his best interests. Claimant acknowledged that he liked Dr. Behr and would be willing to
treat with him,

Regarding his lower back, Claimant sceks a finding of corﬁpcnsabilily and further
medical evaluation, including an MRI, and necessary treatment. In responsc to Defendants
arguments that there is no mention of an alleged back injury in the contemporaneous medical
records, Claimant counters that he reported back issues to D;. \Keith in 2015, as evidenced by his
recommendation for an MRI. In reply, Defendants contend that Dr. Keith’s reference to spinal
pathology was specifically confined to possible cervical spine issues, not lumbar issues, since it
is well accepted that cervical pathology can prbduce referred symptoms and dysfunction in the
shoulder. In sum, other than Claimant’s sell-serving history to medical providers nearly a ycar
and half after the accident, there is no evidence of a compensable back iﬁjury étcmming from the
12/13/14 accident.

By Order dated October 14, 2016, Commissioner Wilkcfson makes the following
findings for fact, conclusions of law, and Orders (in'iralics):

1) The undersigned Commissioner issued his ruling August 3, 2016 and mailed 10 the
pariies on the same day.

2) The parties stipulated 1o have compensability of the alleged low back injury determined
at this Hearing. |

3) Based on the greater weight of the evidence, this is a lefli shoulder claim only.

Compensability of the alleged lower back injury is DENIED, in part, because there is no

medical opinion stated to a degree of medical certainty that his current back condition

and need Jor (reatment is due (o the | 2713714 work accident.



4) Claimant is ordered to return to Dr. Behr for pain management, conlingen! upon

6)

8

clarification from Dr. Paylor that pain management is best course and that surgery is
still not indicated at this time,

Given Claimant’s clear misundersiandings with the numerous n%edica[ appoiniments and
doctors, nurse case managemeni services are ordered 10 be provided 1o ensure that all
relevant information in accordance with this Order is communicated correctly (o the
II'C(I’liﬂg providers. ’

Giving Claimant the benefit of the doubt that he truly did not understand the medical
compliance and carrier direction issues presented in his cléim because his attorneys
never advised him appropriately, Claimant has not "rqﬁ:.s'éd " medical treatment in
violation of S.C. Code § 42-15-60 c;na’ has therefore not forfeited entitlement (o TTD
benefits for same. |
Defendants request to suspend TTD going forward and/or as a credit against any future
PPD award is DENIED.

All other issues not .s’pec[/i&ally addressed shall be held on abeyance.

CONCLUSIONS OF LAW

The aforementioned findings are governed by, or have otherwise been made in light of, the

Jollowing principles of South Carolina law:

1) 8.C Code § 42-15-60 general() \;esls the Employer/Carrier with the authority to
designate a medical provider o, serve as Claimant’s atiending physician, and
Claimant shall /é/cc'c%p/ such attending physician,

2) The Employer/Carrier's right to designate a treating provider is noil unfettered. In

case of contraversy, the Commission has considerable discretion to order or award

10



additional medical evaluation/treatmentiservices or changes to the freating provider

upon u showing of “good cause.” See Clark v. Aiken County, 37! S C. 69 (Ct. App.
2006).

3) S.C. Code § 42-15-60 also states in pertinent part that "the refusal of an employee to
accept any medical treatment or evaluation provided by the employer or ordered by
the Commission bars the employee from further .compensan’on until the refusal
céases and compensation is not paid: Sfor the period of the refusal.” (emphasis
added)

4) S.C. Code § 42-9-210 allows an Empioyer/Carrier to lake credﬁ Jor all compensation
benefits paid when not due to be applied against future compensation.

5) SC. Code § 42-1-160 governs compensability of alleged injuries by accident and
requires medical evidence stating causal relation berween an alleged injury/condition
and accident 10 within a reasonable degree of medic'dl certainty n medically complex

cases.

ORDER

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that all claims for
compensation andfor medical benefits under the Act secondary to Claimant’s alleged lower back
injury are DENIED,

IT IS FURTHER ORDERED that Claimant shall submil 1o further pain management
evaluation and treatment with Dr. Behr contingent upon the conditions set forth herein,
including confirmation from Dr. Paylor that Claimant is not a surgical candidate until

\

conservalive measures are exhausted.



IT IS F Ule-lER ORDERD thai Defendants shall assign nurse case management
services (o ensure compliance with this Order..

IT IS FINALLY ORDERED that Defendants /'c"que_.w to suspend Claimant’s TTD
benefits and/or assertions for credit against future compensation is DENIED,

Thereaﬂe;, Claimant appealed 1o the Full Commission Appellate Panel alleging
numcrous crrors, but Claimant’s primary exception is denial of his back claim. This matter was
reviewed by the undersigned Panel on April 19, 201.7 in Columbia, SC. |

Based on the Panel's review of the evidentiary Record, Commission’s file, and
consideration of Oral Arguments presented by the partics, the Panel hereby finds, based on the
preponderance of the evidence and applicable law, that Commissior;er Wilkerson’s findings,
conclusions, and Orders are correct és stated vin his Order. As such, the Panel AFFIRMS
Commissioner Wilkerson’s Order in its entirety and it hereby becomes the Decision and Order of

;

the Full Commission and incorporated herein by reference.

ITIS SO ORDERED!

N .
Aisha Taylor, Con@ijﬁoncr for the Panel

WE CONCUR:
cCaskill, Commissioner Melody L. J'am_c{;}fomnf



CERTIFICATE OF SERVICE

This is to certify that the undersigned has on this date served a copy of this order in the
above entitled action upon all parties to this case by sending an electronic copy hereof by
electronic mail addressed to the attorneys for said parties; or if there Is an unrepresented
party(ies), by depositing a copy hereof, postage paid in the United States mail, first class,
addressed to the unrepresented party{ies) and to the attorney(s) for the represented
party(ies}.-

By Eugenia on Sepi‘ember 25, 2017



THE STATE OF SOUTH CAROLINA
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APPEAL FROM THE
SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION

APPELLATE CASE No. 2017-002126
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All My Son’s Moving & Storage, Employer,
and Vanliner Insurance Company,
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PROOF OF SERVICE

I certify that I have served the Respondents Motion to Dismiss Appellant’s Appeal an
Memorandum in Support of Same on Nathaniel Alston, Pro Se Claimant by depositing a copy of
it in the United States Mail, postage prepaid, on February 15, 2018, addressed as follows:
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Grecemrle, SC 20607 FEB 21 2018

SC Court of Appeals

February 19, 2018

George D./Gallagher,
Speéd, S¢tta, Martin, Trivett & Stubley, L1.C
PO Box 11669

Columbia, SC 29211

(803) 748-2919

Attorney for Respondents
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STEPHANIE A. ROCKWELL (GA & TN)
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HUNTER CHANDLER (GA & TN)
MELISSA CRUZ (GA)
JEREMY T. ENGLAND (AL & MS)
C. BENTON HILBURN (GA)
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Clerk, South Carolina Court of Appeals
1015 Sumter Street, Suite 200 RECEEVED

Columbia, SC 29201

RE: Nathaniel Alston v. All My Sons Business

FEB 21 2013

Appellate Case No. 2017-002126 SC Court of Appeals

WCC No.:- 1418755
Claim No.: 830000140072
DOA: 12/13/2014

Our File No.: 20796-0003

Dear Ms. Kitchings:

Enclosed for filing are the original and six copies of the Respondents Motion to Dismiss
Appellant’s Appeal an Memorandum in Support of Same and a check in the amount of
$25.00 to cover the filing fee. Please return a clocked copy of the Respondents Motion to
Dismiss Appellant’s Appeal an Memorandum in Support of Same to me in the enclosed

self-addressed stamped envelope.

By copy of this letter to Pro Se Claimant, Nathaniel Alston, I am serving him with the

same.

Sincerely,

George/D. Gallagher

GDGlecs

Enclosures

cc: Nathaniel Alston (w/encl) (Certified Mail, RRR)
Jennifer Quigley
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