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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) FOR THE SECOND JUDICIAL CIRCUIT
COUNTY OF AIKEN )
' ) Case No. 2008-CP-02-1647
)
IN RE: ) RESPONDENT TERRY BROWN’'S M :
_ _ ) TO ALTER, AMEND AND REB NS lLED
The Estate of James Brown a/k/a ) g
James Joseph Brown ) MAR 08 2016 7
)
TO: ALL COUNSEL OF RECORD CIA:E(RE*EI SFO ggﬁg'{

YOU WILL PLEASE TAKE NOTICE that ten days after service hereof, or as soon
thereafter as he may be heard, Respondent Terry Brown will move the Court in accordance with
Rule 59(a), (b) and (e) and 60(a) and (b) of the South Carolina Rules of Civil Procedure, for an
order altering, amending, and/or reconsidering the Order Authorizing Settlement of The Brown

Children’s Undue Influence Cases and Dismissing Cases With Prejudice (“Settlement Order™).

Respondent Terry Brown received an e-mail from the Court on February 24, 2016 which
iﬁcluded a signed copy of the Settlement Order attached to it in this matter. In the e-mail the
Court asked Petitioner’s Counsel to file the original Settlement Order and sent the same to
Petitioner’s Counsel. It was not clear whether the Court intended for the February 24, 2016 e-
mail to be an actual entry of the Settlement Order. In light of the most recent decision by the

South Carolina Court of Appeals in Wells Fargo Bank, N.A. v. Fallon Props. S.C., LLC, 413

S.C. 642,776 S.E.2d 575, 2015 S.C. App. LEXIS 204, *1 (5.C. Ct. App. 2015) and out of an
abundance of caution, Respondent filed this Motion on March 4, 2016. On March 3, 2016,
Petitioner’s Counsel sent the original Settlement Order to the Aiken County Clerk for filing and
served the same on all parties. The original Settlement Order dated February 24, 2016 was filed
with the Aiken County Clerk on March 7, 2016 and served on the parties the same day via ezmail

by the Clerk. A copy of the Settlement Order as filed and served on March 7, 2016 is attached as
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Exhibit A. To avoid any issues with the fact that Respondent’s Motion was filed one business

day prior to the filing of the original Settlement Order with the Aiken County Clerk, Respondent

now re-files its Motion.

The Motion is based upon all menﬁorandum of law, stipulated facts, and/or affidavits that
may be submitted in support of this motion, along with all common and statutory law, and such
other evidence this Court may consider. Additionally, this motion adopts and inc.orpQrates all
previous filings by Respondents and parties in this matter which include: 1) Respondent’s
Response to Joint Motion for Settlement dated December 23, 2015 and Amended Response to
Joint Motion for Settlement filed on December 30, 2015; 2) all arguments made before the Court
on January 14 2016 by Respondents; 3) all Motions to Alter, Amend, and Reconsider and
Memorandums, Affidavits and Exhibits in Support of such Motions filed by any and all
Respondents; 4) Deposition Transcript of Deanna Brown Thomas dated October 31, 2007; 5)
Deposition Transcripts Vol. I and Vol II of H. Dewain Herring, Jr. dated November 18, 2015 and
Decekkmber 9, 2015, resi)ectively; 6) Yamma Brown’s Responses to LSA’s First Set of
Interrogatorries and Requests for PI'OdlLlCtiOIl of Documents, dated May 23, 2014; 7) Deanna
Brown Thomas’s Responses to LSA’s First Set of Interrogatories and Requests for Production of
Documents dated June 2, 2014; Tommie Rae Brown’s Responses to LSA’s First Set of
Interrogatories and Requesfs for Production of Documents dated September 14, 2015; and 8)

Larry Brown’s Responses to LSA’s First Set of Interrogatories and Requests for Production of

Documents dated October 19, 2015.
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ARGUMENT WITH LAW AND ANALYSIS

As the Court is more than aware, litigation has been pending in this matter for almost
nine (9) years as a result of the groundless undue influence estate challenges and filings made by
several of the decedent’s children and alleged spouse'. Specifically, it is these contesting
children, that now jointly motion for settlement, who filed groundless undue influence challenges
to the Last Will and Testament dated August 1, 2000 (“Will”) and Irrevocable Trust dated
‘August 1, 2000 (“Trust”) of the decedent. The Will and Trust contain in terrorem clauses that

preclude the above named beneficiaries from receiving any assets of the estate or trust.

Terry Brown and his heirs are the only beneficiaries that have consistently and publically
supported the Will and Trust for the iast nine (9) years. They have never challenged the Will or
Trust. As aresult of the proposed settlement that the parties now seek to have approved, Terry
Brown and his heirs would be injured by the Personal Representative and Trustee if this Court
approves the proposed settlement. The Personal Represehtative and Trustee have a duty to
enforce the in terforerﬁ clauses and act impartially among the beneficiaries. Failure to do so
rewards the bad acts of the contesting children, their heirs, and alleged spouse who challenged
the Will and Trust. These individuals have caused nine (9) years of péin, suffering, litigation and
expense in this matter. Rewarding such groundless undue influence claims is not only unjust but
unfathomable. Decedent would not “feel good™ as a result of these proceedings. To the

contrary, this is exactly what the decedent did not want and why in terrorem clause concepts

'While this Court has ruled that Tommie Rae Hynie Brown is the spouse of the decedent, Terry
Brown along with numerous other Appellants have currently disputed this issue with appeals
filed before the South Carolina Court of Appeals.

3
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The Personal Representative and Trustee have a duty of impartiality and fiduciary duty
not to favor or injure beneficiaries of the Estate or Trust. Failing to enforce the in terrorem
clauses in this matter, breaches both of these duties and unfairly punishes the only beneficiaries
that have not challenged the Will and Trust. Rewarding such action with monetary
compensation and then placing the challenging heirs back in the same position as if they had
never challenged the estate plan with the only non-contesting beneficiaries is uncénscionable and

legally indefensible.

LEGAL ANALYSIS

James Joseph Brown (“Mr. Browns”) died Christmas day 2006. Mr. Brown left a Will
and Irrevocable Trust. Last Will and Testament dated August 1, 2000 (“Will”) and Irrevocable
Trust dated August 1, 2000 (“Trust”) which were very specific as to Mr. Brown’s intentions for

the disbursement of his assets.

The Will, dated August 1,. 2000, devised all of his personal and household effects to six
adult named children: Deanna J. Brown Thomas, Yamma N. Brown, Vanisha Brown, Darryl J.
Brown, Larry Brown and Terry Brown. Mr. Brown leﬁi the remainder of his estate to The James
Brown 2000 Irrevocable Trust via a pour-over provision in his Will. Brown created the 2000
Irrevocable Trust under separate agreement, also dated August 1, 2000, as part of his estate plan

to provide financial assistance for the education of his grandchildren and disadvantaged youths.

Upon Mr. Brown’s death, the principal and income contained in the Trust, as augmented
by Mr. Brown’s General estate, was to be divided, by its terms, into two “shares” or subtrusts:

(1) The Brown Family Educational Trust (“Family Trust™), which was capped in the amount of
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$2 million for tax purposes and designated for the education of Mr. Brown’s grandchildren; and
(2) The James Brown “I Feel Good” Trust (“Charitable Trust”), which Mr. Brown declared
“shall be used solely for the tuition, educational expenses, and financial assistance of . . . poor
and financially needy children, youth, or young adults (Who are both qualified and deserving)
who seek and have need of such assistance to obtain and further their education at the many

educational entities and/or institutions available in the States of South Carolina and Georgia.”

Mr. Brown’s Will and Trust each contained a no-contest clause, which provided that any
beneficiary who challenged the Will or the 2000 Irrevocable Trust “shall forfeit his or her entire
interest thereunder.” Mr. Brown noted in both documents that the persons described therein, i.e.
the six named children and their legitimate issue, compriséd “the entire class . . . acknowledge[d]
to be [his] heirs and issue.” Mr. Brown expressly disavowed any other potential beneficiaries,
stating, “I have intentionally failed to provide for any other relatives or other persons, whether
claiming, or to claim, to be an heir of mine or not.” Mr. Brown stated any person not pfovided
for in his Will or Trust “whether or not claiming to be a beneficiary, party in interest, or
otherwise shall not have standing or be qualified to contest, claim an intereét in or otherwise

dispute the disposition of [his] estate as he herewith disclaims and disinherits any such person.™

Mr. Brown stated that any challenges by such persons to the disposition of his estate or
the validity of the documents would “be considered an affront to [his] wishes,” and “shall be

vigorously challenged as such by his fiduciaries.”

On December 21, 2007, five of the six adult children Mr. Brown named in his Will, along
with their children, brought actions to set aside the Will and Trust so that Mr. Brown’s estate

would pass to them directly, intestate, based on undue influence. Other children, not named in
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Mr. Brown’s will also brought actions so that Mr. Brown’s estate wohld pass to them directly,
intestate, based on undue influence. Respondent Terry Brown refused to bring action against his
father’s Will and Trust and fired the attorney representing the contesting children prior to them
instituting the action. Respondent Terry Brown wanted his father’s wishes as outlined above to

be honored.

The Honorable Court should reconsider, alter and/or amend its ruling for the following

reasons:

1. This Honorable Court erred in determining that the Settlement Order was
approved in accordance with South Carolina Code §62-3-105 and that South Carolina Code §62-

3-1101 did not apply. See. Settlement Order, p. 2; Wilson V. Dallas, 403 S.C. 411 (2013). The

South Carolina Supreme Court in Wilson v. Dallas, clearly determined that any settlement

agreement reached involving an estate controversy had to be approved in accordance with South
_Carolina Code §62-3-1101. This case clearly involves the settling of undue influence claims and
other issues related to ah estate controversy. As such, it was error for this Court to determine that
South Carolina Code §62-3-105 rather than South Carolina Code §62-3-1101 applied.

2. The Honorable Court erred when it determined that South Carolina Code §62-3-
1101 did not apply because the Settlement Order would only be binding on the moving parties
when in fact the Settlement Order directly impacted the inheritance rights of Respondent Terry
Brown (a non-moving party) by affirming his siblings rights to share in the personal property of
the estate and approving avoidance of the in terrorem clauses in both the Will and the Trust which
is the settlement of an estate controversy or item related to an estate that requires approval under
South Carolina Code §62-3-1101. Contrary to this Honorable Court’s contention in its Settlement
Order, this ruling does amend or change the distribution schemes in this estate by placing all of

6
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the siblings back in a position to receive personal property under the will and determining that the
in terrorem clause will not be enforced. See. Settlement Order p. 5-7. As a result of failing to

comply with South Carolina Code §62-3-1101, the Settlement Order approved by this Court is

void. See. Wilson v. Dallas, 403 S.C. 411, 426 (2013) (citing In re Estate of Riley, 228 Ariz. 382,
266 P.3d 1078, 1080 (Ariz. Ct. App. 2011).

3 This Honorable Court erred by focusing on alleged bad character of the trustees
and their compensation as opposed to whether contesting children provided evidence of undue
influence that Mr. Brown did not intend to leave his personal and household effects to six adult
named children and the remainder of his estate to The James Brown 2000 Irrevocable Trust via a
pour-over provision in his Will as part of his estate plan to provide financial assistance for the
education of his grandchildren and disadvantaged youths. There is no evidence before the court
or in the record that this was not Mr. Brown testamentary intent. In fact, the drafting attorney
and contesting children confirmed that was Mr. Brown's intent? It was error to rule otherwise.

4. .This Honorable Court erred in not considering Deanna’s deposition wherein she
concurred that it was her father’s intent to leave his estate to provide financial assistance for the
education of his grandchildren and disadvantaged youths. Deanna provided a deposition on
October 31, 2007 less than two (2) months prior to contesting her father’s Will and Trust on the
ground of undue influence seeking for the Will and Trust to pass to her and her siblings intestate
and not to provide financial assistance for the education of his grandchildren and disadvantaged

youths as Mr. Brown wished. Deanna, in her deposition, only disputed who was appointed

* Deanna Depo, pages 14 through 23; 56 through 58; 61 through 66; 147 through148; Larry

_ Brown’s Responses to LSA Ints. and RFP Response 10 (4); Yamma Brown’s Responses to LSA
Ints. and RFP Response 10(4); Depo. H. Dewain Herring dated November 18, 2015 (52:1-25,
53:1-25, 54:1-25, 55:1-25, 56:1-25, Exhibit 8, (78:1-25, 79:1-13)) and December 9, 2015

-(400:10-25; 401:1-25, 402: 1-7; Exhibit 8; 524:15-25, 525:1-2)

7
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trustees. As the following testimony reflects, she did not object to the terms of the will or trust as
not being her father’s wish, desire and intent and confirmed Mr. Brown was of sound mind when

the documents were executed:

Q. Do you understand that to have been the last will and testament of your father?
A.Yes

Q. Do you believe your father had full capacity when he executed that document?

A. Yes

Q. Do you have any reason to believe that he did not have full capacity when he executed
his last will and testament?

A. Not to my knowledge.
Q. Do you have any problem with the will?
A. No, I don’t have a problem with the will, no.

Q. Do you==is it within your interest to follow your father’s wishes as are contained in
the will?

A. Yes®

dk

Q, Do you have any-can you articulate any other problem you have with the trust
document other than the decision your father made as to the three trustee?

A. No

Q. Other than the selection that your father made of Cannon, Bradley and Dallas as
trustees, are you willing to cooperate with all of the terms of the James Brown Irrevocable Trust?

A.1can’t say fully, but most of, yes.

Q. What parts of the James Brown irrevocable trust would you not want to cooperate with
other than the selection of the trustees?

A. Other than that—
Q. Yes

A. I can’t think of anything right now.*

3 Deanna Depo, 16: 5-19
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* ok &

Q. You're aware of an audiotape that’s been given to the news?
A.yes

Q. Have you heard the audiotape?

A. yes

Q. Do you believe that audiotape is in fact your Dad’s voice?

A. Yes’

*ok k

Q. In that tape he talks about his desires for his legacy and his estate; is that correct?

A. He mentions that he wants to see poor children taken care of and given an opportunity
that he didn’t have. .

Q. Do you have any disagreement with seeing his words of looking out for poor children
implemented?

A. No, Ido not.®

ok k

Q. Do you believe that the last will and testament that you saw in December of 2006 does
fulfill what he represented to you that you and the other children would be taken care of?

A. Yes\7

% % %k

Q. Let’s just say what do you want to see the Trust to be doing right now?

A. Providing the educational money for his grandchildren and a criteria put into place for
needy children.®

* % Xk

*1d. at 22: 2-16.
7 Id. at 56.

®1d. at 57:3-16.
71d. at 65: 14-18.

- 81d. at 155: 7-12.
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Q. Just thinking out loud, who do you think would be best to carry out these wishes?

A. Other than me and my brothers and sisters, I don’t know.
Q. Would that be your preference that the brothers and sisters carry it out?

A. Iknow that — I know that we want what Dad wanted. And we know these children can

begblessed and that’s who:= you know, that’s who should be blessed, people who can’t afford it .

* ¥ k

Q. You said your father was a generous man.

A. Yes

Q. That’s certainly clear. What was his heart on the topic of education for poor people,
poor children? o

A. He wanted to be able to assist poor children getting an education.'®

S. This Honorable Court erred in not considering the massive damage caused by the
Will and Trust contests over the last nine (9) years when it approved a settlement that
unconscionably rewarded the contesting beneficiaries in direct contradiction of the directives
contained in James Joseph Brown’s Will and Trust. There can be no greater example of the
desirous effect qf an in terrorem clause. Such clauses are there to prevent wasteful litigation
seeking to destroy the testator’s intent. This Court is fully aware of the extent of the litigation,
the massive expense taxed to the estate and Trust, not to mention.tﬁe uncountable nameless;
faceless disadvantaged children whose lives were forever changed because the contesting
children desired to destroy Mr. Brown’s legacy and testamentary intent and instead direct the
financial windfall to themselves. They now seek to settle for a pittance and receive according to

the Will as if nothing ever happened. Additionally this Court should acknowledge the admitted

fact that the contesting children have taken no depositions, asked no questions of the Will and

°1d. at 148: 17-25, 149: 1.

Id, at 146: 6-11.
,10
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Trust drafting attorney, provided no documeﬁtation supporting their position and merely
providgd uncorroborated allegations in interrogatory responses.

6. This Honorable Court erred in not considering the admittedly limited discovery
performed by the Personal Representative and Limited Special Administrator, Trustee and
Limited Special Trustee. There was only one deposition taken, however, the settlements were
executed prior to its taking. The contesting children have neither taken any depositions nor made
any attempt to schedule depositions and merely provided interrogatories filled with allegations.''
No actual evidentiary documents have been submitted into evidence by the contesting children,
the PR/Trustee, or LSA/LST supporting undue influence and probable cause of the same.

7. It was error for this Honorable Court to allow the testimony of Louis Levenson,
Esq.(“Levenson”) and rely on his testimony in support of the Settlement Order on numerous
grounds:

a. Allowing his testimony was a violation of South Carolina Rules of Civil
Procedure 6(d) as no affidavit of Levenson was presented with the Joint
Motion alerting Respondent to the fact that Levenson would be testifying at
the hearing and thereby giving Respondent and opportunity to provide
opposing affidavits or prepare for such testimony (“Ambush Testimony™).
This was an abuse of discretion.

b. Allowing testimony of Levenson was a violation of the SCACR 407 (3.7) as
he is still counsel of record and an advocate in this matter (“Party Attorney
Biased Testimony™). It was error not to disqualify him as a witness at the time

of objection. As noted in comment 2 to such rule “The opposing party has

" Deanna, Yamma and Larry Responses to LSA Req. for Int. and RPD
o 1
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proper objection where the combination of roles may prejudice that party’s
rights in the litigation.” As such, Counsel’s objection to Louis Levenson
testifying should have been sustained.

Allowing the testimony of Levenson without: 1) any prior notice of such
testimony; 2) adequate opportunity to prepare or be heard; 3) the right to

introduce evidence in rebuttal of a “surprise” witness; 4) the right to

" meaningfully confront and adequately cross examine a witness was a

violation of both substantive due process and procedural due process in
accordance with S.C. Rule of Civil Procedure 6(d), U.S. Const. Amend. XIV,
§1, and S.C. Const. Art. I, §3. The result was prejudice to Respondent as this
Court has relied almost solely on such testimony in its Settlement Order.
Allowing the testimony of Levenson, and then relying on it, resulted in a
takiﬁg of Respondent’s property rights in the form of a reduced inheritance by
not requiring the fiduciaries in this matter to enforce the in terrorem clauses in
the Will and Trust. As a result, such actions deprived Respondent of due
process to have a property righti(i.e. his right to an inheritance) adequately
adjudicated and were error(“Due Process Violation Testimony”). See. Moore

v. Moore, 376 S.C. 467 (2008); State v. Brown, 178 S.C. 294 (1935); South

Carolina Dep’t of Health & Environmental Control v. Armstrong, 293 S.C.

209 (1987); State v. Fussell, 299 S.C. 162 (1989) (making findings without

evidentiary support is an abuse of discretion).

. The testimony of Levenson was inadmissible hearsay which was relied on by

this Court in making its determination in the Settlement Order which was

12
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prejudicial to Respondent and an abuse of discretion(“Hearsay Testimony).

See. Allegro, Inc. v. Scully, 409 S.C. 392 (2014).

Allowing Levenson to testify in narrative format was a violation of due
process and SCRCP Rule 43(h) related to the examination of
witnesses(“Narrative Testimony”). There was no counsel examining
Levenson. As a result, a proper record based on direct, cross-examine and
objections was unable to be adequately created. Further, his narrative
testimony was clearly prejudicial as this Court spent five pages of the twenty
pages of its Settlement Order referencing the same. Such result was error and
prejudicial to Respondent.

This Honorable Court erred in relying on Levinson’s Ambush Testimony,
Party Attorney Biased Testimony, Due Process Violation Testimony, Hearsay
Testimony and Narrative Testimony that Mr. Levenson testified it became
apparent to his clients in December 2007 that certain people who were close
to Decedent, and who also held confidential relationships with him,'? were
involved in preparing documents for Decedent to sign."?

This Honorable Court erred in relying on Levinson’s Ambush Testimony,
Party Attorney Biased Testimoﬁy, Due Process Violation Testimony, Hearsay
Testimony and NarratiQe Testimony when Levenson testified that some of the

witnesses he interviewed were also aware of contracts, some oral and some

12 January 14, 2016 Hearing Transcript, 81:5-10.

13 1d. at 55:2-16.

13
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written, prepared by Messrs. Cannon, Dallas, and Bradley which purported to

give them each five percent of Decedent’s gross revenue.'

. This Honorable Court erred in relying on Levinson’s Ambush Testimony,

Party Attorney Biased Testimony, Due Process Violation Testimony, Hearsay

Testimony and Narrative Testimony when Mr. Levenson was informed there -

was a pattern of Messrs. Cannon, Dallas, and Bradley asking Decedent to sign
Blank documents without reading them. "

This Honorable Court erred in relying on Levinson’s Ambush Testimony,
Party Attorney Biased Testimony, Due Process Violation Testimony, Hearsay
Testimony and Narrative Testimony regarding his [Levenson’s] discussions
with Tommie Rae Brown, he was informed Ms. Brown had allegedly
observed Decedent signing documents during instances when he was under
the influence of certain contrélled substances. '°

This Honorable Court erred in relying on Levinson’s Ambush Testimony, .
Party Attorney Biased Testimony, Due Process Violation Testimony, Hearsay
Testimony and Narrative Testimony when Ms. Brown also tpld him
[Levenson] that Messrs. Cannon, Dallas, and Bradley would visit Decedent at
home during times of the day when they allegedly knew he was under the

influence of substances in order to get him to sign documents.'’

1414, at 56:10-15.

1 1d. at 63:7-19.

1d. at 55:23; 56:1.

14
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k. This Honorable Court erred in relying on Levinson’s Ambush Testimony,

Party Attorney Biased Testimony, Due Process Violation Testimony, Hearsay
Testimony and Narrative Testimony that Ms. Brown accusations were
purportedly corroborated by Ms. Elif Crawford, Decedent’s personal assistant
or secretary.'®
This Honorable Court erred in relying on Levinson’s Ambush Testimony,
Party Attorney Biased Testimony, Due Process Violation Testimony, Hearsay
Testimony and Narrative Testimony when he testified his clients were.
informed and believed at the time they filed the subject Petitions that
Decedent did not read many of the documents he signed and/or was incapable
of understanding or reading the documents due to his altered condition.
1.  As aforementioned, Deanna in her deposition just a month
and a half prior to the filing of the undue influence claim testified that she
believed her father to be of sound mind when he executed the Will and

Trust.

. This Honorable Court erred in relying on Levinson’s Ambush Testimony,

Party Attorney Biased Testimony, Due Process Violation Testimony, Hearsay
Testimony and Narrative Testimony that such information, when set alongside
information Levenson obtained from Dr. Richardson and Loric Yanel, painted
a troubling picture from the perspective of Levenson’s clients in 2007. Dr.

Richardson informed Levenson about Decedent’s commitment to a facility in
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Atlanta, Georgia for alleged substance dependence.'” Mr. Yanel further |
indicated Decedent’s European tour ended prematurely in July 2000 because

of Decedent’s behavior during the tour caused by his alleged substance

dependence.?®

This Honorable Court erred in relying on Levinson’s Ambush Testimony,
Party Attorney Biased Testimony, Due Process Violation Testimony, Hearsay
Testimony and Narrative Testimony when Levenson testified that after 1999,
but before approximately 2002 or 2003, large sums of money were being
transferred from Decedent’s Morgan Stanley account upon the sole
authorization of Mr. Carmon.?! Levenson stated that by 2002, Decedent’s
Morgan Stanley account had lost significant value due to transfers by Mr.
Cannon.”? These transactions were believed by Levenson and his clients, to
have all occurred under the direction of Mr. Cannon and without the direct
knowledge of Decedent.*

This Honorable Court erred in relying on Levinson’s Ambush Testimony,
Party Attorney Biased Testimony, Due Process Violation Testimony, Hearsay

Testimony and Narrative Testimony when Levenson also recounted details

19 1d. at 49:17-20.
2014, at 49:9-16.

21 1d. at 58:16-24.

22 14, at 58:25; 59:

# 1d. at 59:8-13.

7.
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regardihg alleged substituted andjdr altered documents.>* For example, Mr.
Dallas testified during a hearing on February 8, 2008 before this Court that a
document attached as Exhibit B to Decedent’s 2000 Irrevocable Trust was a
document Mr. Dallas himself substituted after Decedent’s death.® This
testimony corroborated the belief by Mr. Levenson’s clients that Decedent’s
“confidantes” were substituting their judgment for that of Decedent and that
Decedent had been unduly influenced.

1. As aforementioned, Deanna in her deposition just a month
and a half prior to the filing of the undue influence claim testified that she
did not contest or question her father’s testamentary intent to leave his
personal and household effects to six adult named children and the
remainder of ‘his estate to The James Brown 2000 Irrevocable Trust as part
of his estate plan to provide financial assistance'fdr the education of his
grandchildren and disadvantaged youths.

p. This Honorable Court erred in relying on Levinson’s Ambush Testimony,
Party Attorney Biased Testimony, Due Process Violation Testimony, Hearsay
Testimony and Narrative Testimony when Levenson further testified
regarding discussions he had with his own clients, including, in 2007, Terry

Brown and Daryl Brown.”® His clients allegedly informed Levenson their

2 1d. at 60:22; 61:20.
B 1d. at 60:25; 61:4.

26 1d, at 54:22-25.
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father was pathologically afraid of going to jail for tax evasion.”’ Decedent’s
alleged fear of going to jail for tax evasion was purportedly encouraged or
unnecessarily emphasized by Messrs. Cannon, Dallas, and Bradley.?®
Levenson stated his clients believed Messrs. Cannon, Dallas, and Bradley
were, on the one hand, informing Decedent he would likely go to jail for tax
evasion while, at the same time, allegedly stealing money from him, and not
reporting it on their own taxes.”

1. Deanna in her deposition just a month and a half prior to the filing
of the undue influence claim testified that she was unaware of any tax issues
her father had. To which client is Levinson assessing such uncorroborated

statements.

Q. Were you aware of any difficulty he had with the IRS?
A. No, not=not to my knowledge. (Denna Depo, 111:13-15).

q. This Honorable Court erred in relying on Levinson’s Ambush Testimony,,
Party Attorney Biased Testimony, Due Process Violation Testifnony, Hearsay
Testimony and Narrative Testimony when Levenson further testified
regarding his clients’ concern about Decedent’s engagement of Mr. H.

Dwaine Herring, Esquire, for the purpose of preparing Decedent’s 1999 and

21d. at 61:21; 63:6.
% See. id.

291;‘-
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2000 Will and Trust.>® Levenson testified his clients’ were concerned
because Mr. Herring had not been a lawyer their father had traditionally used
with respect to the management of his business or legal affairs.’’ Levenson |
testified his clients believed Mr. Herring was an attorney who had been
referred to Decedent through Messrs. Dallas or Cannon and therefore the
circumstances of his employment by Decedent Were suspicious to
Petitioners.> This does not provide grounds for probable cause.

This Honorable Court erred in relying on Louis Levinson’s Ambush
Testimony, Party Attorney Biased Testimony, Due Process Violation
Testimony, Hearsay Testimony and Narrative Testimony when Mr. Levenson
testified he interviewed Mr. Herring in 2007>° and learned that although Mr.
Herring had communicated with Decedent himself on a few occasions,
Messrs. Cannon, Dallas, and/or Bradley were present when those
conversations took place, further corroborating Petitioners’ belief that their

father had been unduly influenced with respect to signing the 1999 and 2000

01d. at 69:10-14.

3UId. at p. 71:7-19; 69:16; 70:18 (stating Decedent had previously retained Joel Katz, Jay Ross,

and Leon Friedman and testifying: “there’s nothing wrong with a person getting their own

lawyer totally different from any lawyer they’ve ever used.) Id. at 88:20; 89:5.

3214, at 70:18-21.

3 1d. at 75:12-13.
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Wills and Trust Agreements.>® At least Deanna, Larry and Darry! agreed with
and supported their father’s intent to help educate his grandchildren and
disadvantaged youths.
s. Allowing the Ambush Testimony, Party Attorney Biased Testimony, Due
Process Violation Testimony, Hearsay Testimony and Narrative Testimony of
Levenson and then relying on it resulted in a taking of Respondent’s property
rights in the form of a reduced inheritance by not requiring the fiduciaries in
this matter to enforce the in terrorem clauses in the Will and Trust. See. U.S.
Const. Amend. XIV, §1, and S.C. Const. Art. I, §3.
8. This Honorable Court erred when it failed to consider the LSA made no effort to
corroborate the allegations made by the contesting children. In fact, Petitioners specifically
acknowledged to the Court that the Levinson testimony was just that, ALLEGATIONS not

evidence.”

9. This Honorable Court misconstrued Respondent’s argument when it determined
that Respondent Terry Brown sought compensation for his support of the Will and Trust. See.
Settlement Order p. 6. Respondent’s position was to require the respective fiduciaries to perform
their fiduciary duties and uphold the in terrorem clause as the documents specifically and

explicitly reqdire. The will states: “Any such alleged claim shall be considered an affront to my

wishes and shall be challenged as such by my fiduciaries.” The Trust is even more emphatic

when it states: “Any such alleged claim shall be considered an affront to Grantor’s wishes and

3 1d. at 84:5-18; 86:10; 88:18.

¥ 1d. at 74:1-7.
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shall be vigorously challenged as such by his fiduciaries.” These clauses place unequivocal

duties on the Personal Representative and Trustee to defend the in terrorem clauses.

10.  This Honorable Court erred in footnote 10 of the Settlement Order when it
determined that Respondent would be in violation of the in terrorem clause for signing the 2009
settlement agreement that was struck down as illegal by the South Carolina Supreme Court. As a
result, such settlement agreement failed as it was illegal, lacked consideration and was rescinded

thereby making the settlement agreement void ab initio and a nullity. See. Crowe v. Cherokee

Wonderland, Inc., 379 F.2d 51 (1967) (failure of consideration nullifies a contract); Groesbeck v.
Marshall, 44 S.C. 538 (1895) (contract based on illegal consideration is null and void'); Rice &

Santos, Inc. v. Jones, 279 S.C. 201 (1983) (rescission occurs where the parties are returned to the

status quo). Further; execution of the 2009 settlement agreement logically cannot be a violation
of an in terrorem clause because such a result would mean that no document involving an in
terrorem clause could ever be settled if litigation arose over estate documents because signing a
settlement agreement would violate the clause. Additionally, the other siblings, who have been
rewarded by this Court’s Settlement Order, signed the same 2009 settlement agreement. Footnote
10 of this Court’s Settlement Order places the Trustee and Personal Representative in quandary
(which proves that it is incorrect). If signing the 2009 settlement agreement is a breach, the
Trustee and Personal Representative should ﬁéver have filed the motion that led to the Settlement
Order. They should have instead pursued all of the siblings in violation of the in terrorem clause.
Failure to do anything else would be a breach of fiduciary duty. That means this Settlement
Order approving the settlement with the five (5) children and their heirs is a breach if this
Honorable Court’s footnote 10 is correct. As a result, such assertion cannot be correct. Signing

a settlement agreement is not a breach of an in terrorem clause. This Honorable Court clearly
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erred when it determined that signing a settlement agreement was a breach of an in terrorem
clause. Additionally, this Honorable Court erred in the ‘interpretation of the enforcement of the
in terrorem clause. The LSA has consistently argued that only the challenging parties would be
impacted by the in terrorem clause (Depo. H. Dewain Herring December 9, 2015 (541:25, 542:1
through 555:14)). Forlando Brown and Ramunzo Brown, Terry Brown’s children, who are also
represented by Respondent’s counsel, never signed a settlement agreement or filed a challenge in
this matter. Based on the LSA’s consistent interpretation of the in terrorem clauses, the LSA
should be defending them as they are Terry Bro;vn’s heirs who would take if he did indeed
“challenge” the estate plan. Failure to do so is breach of fiduciary duty, duty of impartiality and
duty of loyalty. See. S.C. Code §62-7-804 and §62-3-703. The Court should rectify such
breacﬁes by requiring the enforcement of these clauses and it was error not to do so.

11. The Court erred when it determined that Petitioners’ had probable cause to file the
undue influence claim as there is actually no evidence as to all of the elements of undue
influence. Undue influence requires the proof that the influence destroyed the free agency of the

maker and prevented the maker to exercise judgment and free choice. See.  Wilson v. Dallas,

403 S.C. 411, 437 (2013). Further, it requires actual force and coercion. Id. Infereﬁces are not
enough. Id. Finally, and most importantly, the influencing individuals must have replaced the
Testator’s intent and desires with their own. Id. The evidence presented in this matter does not
reflect these elements were ever met or occurred at any point in time. Further, the evidence that
was relied on by this Honorable Court was inadmissible on several grounds chief among them is
that it is hearsay evidence that clearly prejudiced the Respondent as this Honorable Court relied
solely on such testimony. See. Order p. 10-14. This Honorable Court and Petitioners

specifically cited to no other evidence in the record in support of the contention that probable
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cause existed. As such, this Honorable Court’s determination that probable cause exisfed is error
as there is no proof that there was probable cause as to all of the elements of undue influence.

12.  The Court erred when it determined that a probable cause exéeption exists for
irrevocable trusts in South Carolina. See. South Carolina Code §62-3-905 and §62-7-605
(dealing with wills and revocable trusts). No such corresponding statue exists for irrevocable
trusts, which is the type of trust at issue in this matter.

13. - This Honorable Court erred in determining that there was probable cause to
challenge the documents. In fact, the evidence reflects that no undue inﬂuence occurred and
therefore probable cause did not exist.*®

14.  Failure to continue the enforcement of the in terrorem clause by the Personal
Representative and Trustee, which specifically and explicitly require such enforcement, was a
breach of fiduciary duty by such fiduciaries that this Honorable Court should have remedied by

requiring enforcement of the same. See. S. C. Code §62-7-804 and §62-3-703; Doolittle v.

Exchange Bank, 241 Cal. App. 4™ 529 (2015) (A Tfustee is under a duty to enforce an in
teﬁorem clause in a trust when such duty is specifically required by the trust language until such
time as a party challenging meets the burden of proof that they had probable cause to bring the
claim. The court also ruled that the trust should pay for the defense of such challenge regardless
of the economic disadvantage that might be placed on different beneficiaries of the trust because

it was the Settlor’s express directive in the trust terms to enforce the in terrorem clause.)

*Deanna Depo, pages 14 through 23; 56 through 58; 61 through 66; 147 through148; Larry
Brown’s Responses to LSA Ints. and RFP Response 10 (4); Yamma Brown’s Responses to LSA
Ints. and RFP Response 10(4); Depo. H. Dewain Herring dated November 18, 2015 (52:1-25;
53:1-25, 54:1-25, 55:1-25, 56:1-25, Exhibit 8, (78:1-25, 79:1-13)) and December 9, 2015
(400:10-25, 401:1-25, 402: 1-7, Exhibit 8, 524:15-25, 525:1-2)
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15. As noted hereinabove, it was error for this Court to determine in footnote 55 that
Respondents had an adequate and meaningful opportunity to cross-examine Louis Levenson. No
notice was given that an attorney acting as an advocate in the case would become a witness., No
opportunity given for counsel to adequately and meaningfully prepare for cross-examination or
prepare rebuttal or other evidence to use in cross-examination. In short, due process failed.
Counsel raised this issue as well as many others related to the process. See. January 14, 2016
Hearing Transcript, 41:6-17; 43:25; 44:1-8; 48:12-25; 51:1-8; 52:6-25; 53:1-3; 70:22-25; 71:1-3;
4 85:12-17; 91:2-11. |

16.  Approval of the Settlement should be voided as it is not reasonable and just in
accordance with S.C. Code §62-3-i 102(3).

17. It was error to allow Mr. Medlin to be involved in the proceeding in any fashion
as this Honorable Court determined that he did not have standing to be involved in the motion

hearing. _Sﬁg. Id. at 100:1-25; 101:1-25.

For the foregoing reasons, Respondent Terry Brown respectfully requests that this Court

grant this Motion to Alter, Amend and Reconsider, deny Petitioners” Motions.

Under Rule 11, SCRCP, the undersigned affirms consultation with opposing counsel

- would serve no useful purpose.
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This 8th day of March, 2016.

Respectfully submitted.

ohn A. Donsbach

South Carolina Bar No. 69681
Donsbach & King, LLC

P.O. Box 212139

Martinez, Georgia 30917

Telephone: (706) 650-8750
Facsimile: (706) 651-1399

Email: jdonsbach@donsbachking.com
Attorney for Respondent Terry Brown
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)  FOR THE SECOND JUDICIAL CIRCUIT
COUNTY OF AIKEN )

) CASE NO. 2008-CP-02-1647

)
IN RE: - ) ORDER AUTHORIZING SETTLEMENT OF

) THE BROWN CHILDREN’S UNDUE
THE ESTATE OF JAMES BROWN )  INFLUENCE CASES AND DISMISSING
A/K/A JAMES JOSEPH BROWN ) CASES WITH PREJUDICE

)

This matter is before the Court on a joint motion filed by the Estate of James Brown
(“Estate”) and James Brown Irrevocable Trust Agreement, wa/d August 1, 2000 (*Trust”), by
and through its fiduciaries, l‘lussell L. Bauknight, Perso;nal Representative and Trustee
(“Bauknight”), and David C. Sojourner, Jr., Limited Special Administrator and Limited Special
Trustee (“Sojourner”) (collectively, the “Fiduciaries”), and Petitioners Tonya Brown, a/k/a Sarah
LaTonya Brown, Vanisﬁa Brown, Larry Brown, Deanna J. Brown Thomas, Jason Brown Lewis,

| and Yamma N. Brown Lumar, individually and on behalf of her minor children, Sydney Lumar
and Carrington Lumar (“Petitioners™) (collectively the “Moving Parties”).

The Moving Parties request an order confirming the a{:thon'ry of the Estate and Trust to
enter into two'settlemem‘agreements with Petitioners which would dispose of Petitioners’

chailenges to the Will and Trust (the “Settlement Agreements”); entering the Settlement
Agreements into the record, in satisfaction of Rule 43(k), SCRCP; divsmissing with prejudice all
challenges to the Will and Trust filed by Petitioners, as amended, pursuant to Rule 41(a)(2),

AT,

SCRCP; and dismissing Petitioners as parties to the above-captioned actxo§ s e

! This Order does not dispose of all claims to set aside the lel and Trust, as Tommie Rae Brown also has Petmons
to Set Aside Informal Probate and to Set Aside the Tr reefpent, filed on December 20, 2007, which are not
- resolved by the Settlement Agreements andcnll EJF h|s se captnon

OR\G o ‘ S

ofe™




Daryl Brown and Terry Brown were the only parties Who filed oppositions to the Joint
Motion. See Opposition to Joint Motion filed by Dary! Brown on or about December 29, 2015,
and Amended Response of Terry Brown, filed on or about December 30, 2015.

The Court conducted a hearing on the Joint Motion on January 14, 2016 in Aiken, South
Carolina. During the hearing, the Court heard oral argume‘n';t from counsel for all parties and

received sworn testimony from counsel for Petitioners, Mr. Louis Levenson.

DISCUSSION

| BAUKNIGHT AND SOJOURNER, AS REPRESENTATIVES OF THE ESTATE

AND TRUST ‘HAVE AUTHORITY TO ENTER INTO THE SETTLEMENT
AGREEMENTS.

The Moving Parties sought confirmation pursuant to SC Code Ann. Section 62-3-1057
that Mr. Bauknight, as Personal Representative and Trustee%, and Mr. Sojourner, as Limited
Special Administrator and Limited Special Trustee, had authority to enter into the Settlement
Agreements on behalf of the Estate and Trust.

On October l,‘ 2013, the Court appointed Messrs. Baukinight and Sojourner as fiduciaries
of the’Estate and Trust (the “Appointment Order”). The App(;?intment Order does not expressly
list a power to settle claims; however, the Court finds suéh power is inherent in both the
Appointment Order and applicable legal authority.’ In additéon', Decedent’s Irrevocable Trust

Agreement, Article X(19), authorizes the trustee, in his fiduciary discretion, to “compromise;.

? This statutory provision enables estate representatives, including personal i {epresentanves and trustees, to request
rulings which assist in the administration of estates and trusts; The Court ['nds the Joint Motion is appropriately
asserted under this statute. i

3 See 8.C: Code Ann. § 62-3-715(8) (authorizing a personal representative to “settle claims” against the estate);:S.C.
Code Ann. § 15-51-42(A) (“Only a duly appointed personal representative, as defined in Section 62-1-201(30), shall
have the authority to settle wrongful death‘or survival actions™); and S.C. COde Ann. § 62-7-816(14) (grantmg

trustees with the power to “pay or contest any claim; settle a claim by or agamst the trust, and release, in whole or in
part, a claim belonging to the trust®),
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adjust, mediate, arbitrate, sue on or defend, abandon, or otherwise deal with and settle claims in
favor of or against the Trust Estate as the Trustee shall deem best.” The Court finds there are
no other fiduciaries or representatives with capacity to enter, into agreements on behalf of the
Estate and Trust. Therefore, the Court confirms that Messrs. :Bauknight and Sojourner are duly
authorized to enter into the Settlement Agreements on behalf o;f the Estate and Trust.’

This Court confirms that Messrs. Bauknight and/or Sojourner are empowered to bind the
Estate and Trust to the subject Settlement Agreements, as well as resolve, in whole or in part;
other Will and Trust Challenges, so long as the fiduciary d{etermines such agreements to be
appropriate and in the best interests of the Estate and Trust.’

11, THE SETTLEMENT AGREEMENTS ARE IN THE BEST INTERESTS OF THE
ESTATE AND TRUST.

Based on the Court’s review of the pleadings, affidavits of record, transcripts of
depositions, and discovery submitted by the parties, and after considering the testimony of Louis
Levenson, Esquire, counsel for Petitioners, the ‘C:ourt finds the Settlement Agreements to be
appropriate and in the best interests of the Estate and Trust.

As a preliminary matter, the Settlement Agreements fully resolve pending claims that, if
successful, would significantly alter or invalidate Decedent’s 2000 estate plan. The Court is
informed that discovery is ongoing—Ilimited written discovery has been conducted between the
parties ahd certain depositions have been taken with others being scheduled. The Parties have

informed the Court that additional discovery will be time-consuming and extremely expensive.

“ The Court notes that because the Joint Motion was not filed pursuant to Section 62-3-1101 of the Probate Code,

and the Court is not being asked to “approve” the Settlement Agreements, the Settlement Agreements are not
binding on parties other than the Moving Parties.

’ Messrs. Bauknight and Sojourner are free to seek guidance from the Courté'pursuant to 8.C. Code Ann. § 62-3-105
with regard to future settlement agreements, but are not required to do so. '
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In addition; the L.SA pointed out during the hearing thét if Petitioners were successful on
their claims, and Decedent’s 2000 Will and Irrevocable Triust Agreement -were set aside or
invalidated, the Court would then have to consider the enforc%ability and validity of Decedent’s
prior estate plans, such as the 1999 estate plan consisting of a \;yill and revocable trust agreement.
Trying the current undue influence cases, seeking to set aside%the 2000 estate plan of Decedent,
and if successful, subsequently seeking to enforce the in terrorem clauses against Petitioners, will
cost the Estate and Trust substantial legal fees, will require lengthy discovery, and will involve at
least a week, if not more, of judicial resources for trial. ZIf the 2000 Will and Trust are
overturned, additional estate litigation involving Decedent’;s prior estate plans will result.
Undoubtedly, additional trials on the enforceability and validity of prior estate plans, such as

i
Decedent’s 1999 estate plan, will be as costly if not more sio. Settlement at thig stage saves
substantial estate and trust assets and eliminates all risks to thie Estate and Trust that Petitioners
might succeed in setting aside Decedent’s estate plan.

Thé Settlement Agreements also have the beneﬁcial; effect of eliminating challenges
asserted by Petitioners, Decedent’s childre.n, who have intimatie and deep personal knowledge of
Decedent, his testamentary intentions, and the manner in whicix he operated his businesses. The
Estate and Trust’s settlements with these Petitioners are also valuable because of Petitioners’
close connection to the local community and personal rélationships with key witnesses.
Furthermore, Petitioners have agreed, through the express terms of their Settlemeht Agreements,

to support the LSA in his ongoing defense of the Estate and Trust in other still-pending Will and
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iy

Trust Challenge actions.® Petitioners’ support is in addition to the already-existing; and
acknowledged,’ support of the Estate and Trust by Terry Brown and Daryl Brown.

For these reasons, the Court finds the Settlement Agréements are in the best interests of
the Estate and Trust to the extent they secure a prompt; certain, and favorable resolution of the
Petitioners’ challenges to the validity of the Will and Trust, save potential time, expenses, and
resources of the Estate and Trust, and reduce the expenditure of judicial time and resources. The
Estate and Trust’s one-time payment of $37,500 to each Petiti!oner, while undisputedly valuable
to Petitioners, is easily jﬁstiﬁed when compared to the foreseeable litigation costs and risk to the
Estate and Trust if these actions were tried before a jury.

Dary! Brown argued in his opposition to the Joint Moti?n that the Settlement Agreements
are unfair because they purportedly reward children of Deceéent who opposed Decedent’s will
and trust instrument whereas Daryl “gets nothing” in spite of his “support” for these instruments
and aide to the Estate and Trust since Decedent’s death.® Dary! Brown asked “[a]t a minimum,”
for “payment equal to that given to [Petitioners].”® Because this Court does not have authority in
the context of the Joint Motion before the Court to order thie Estate and Trust to compensate

Daryl Brown for his alleged support'® of Decedent’s testémentary instruments, the Court

¢ See Tommle Rae Brown ] undue mﬂuence action (C/A No. 2008-CP-02-01647); Tommie Rae-Brown's elective

share and omitted spouse actions (C/A Nos. 2013-CP-02-02849 and 02850) and James Brown II's omitted child
claim (C/A No. 2013-CP-02-02851).

7 See Transcript of Hearing, January 14,2016, at p. 16, lines 5-11, p. 24, line 24 —p. 25, line 3, p: 26, lines 11-19; p:

27, lines 7-15; p. 29, lines 3-15

¥ See Opposition to, Joint Motion filed by Dary! Brown on or about December 29, 2015 (“[T]he proposed settlement
rewards bad behavior and punishes those named in the will who supported the will.").

9 Jd.

' The Court notes that Dary! Brown contested the validity of the 2000 Will and Trust in this litigation as a named
plaintiff. Daryl and Terry Brown were both parties to the 2009 settlement agreement, which purported to overturn
the 2000 Will and Trust and replace that estate plan with a different one. Daryl and Terry Brown also advocated
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declines to address Daryl’s request for compensation as it éppears improper. For that same
i

reason, Terry Brown’s arguments, to the extent they seek coélpensation for his past support of

the Will and Trust, are improper and the Court decline;;rs to address those requests for

compensation. The Estate and Trust’s failure to compensate Terry Brown and Daryl Brown does
!
not constitute reasonable grounds to prohibit the Moving Parties from entering into the

Settlement Agreements.

Terry Brown asserted during the hearing the South;: Carolina Supreme Court would

reverse the Settlement Agreements for the same reasons it reversed the 2009 Compromise

Agreement in 2013. See Wilson v. Dallas, 403 S.C. 411, 743 S.E.2d 746 (2013).)The Settlement
Agreements presently before the Court are substantively and xinaterially different from the 2009
Compromise Agreement and therefore the Supreme COV';.IIT’S concerns about the 2009
Compromise Agreement are not a concern here. First, in 2(2;09, the moving parties asked the
Court to approve the Compromise Agreement pursuant to Sé Code Ann. § 62-3;1 101. Here,

. | .
the Moving Parties have not asked the Court to “approve” the Settlement Agreements and, in

fact, the Settlement Agreements bind only the Moving Parties.

Second, and more importantly, the 2009 Compromis:e Agreement materially changed,

$

and effectively rewrote, Mr. Brown’s estate plan and theref(?re strayed from the testamentary

intentions of Decedent. For example, the 2009 Compromise i;Agreemént (a) purported to settle
all will and trust challenges, including those filed by alleged; heirs of Decedent who were not

acknowledged in the Will or Trust, (b) acknowledged Tor';nmie Rae Brown as Decedent’s

approval of the Settlement Agreement as parties in Wilson v. Dallas. Daryl?;and Terry were either adverse parties in

a proceeding for the probate of the Decedent’s Will and Trust and/or contesied the validity of the Decedent’s Will
and Trust.. Their'own insistence that the in terrorem clause be exercised agamst anyone challenging the Will and
Trust, if accepted by the Court, would place a similar duty upon the Estate and Trust to enforce the in terrorem
clause against Dary! and Terry Brown.
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“surviving spouse,” and (c) awarded Tommie Rae Brown and the six children named in the Will
a significant portion of Decedent’s Estate. Inv addition, the 2009 Compromise Agreement called
for the creation of a new trust to be known as the James Brown Legacy Trust designed to
“receive, hold, manage and be authorized to sell the James Brown Assets.”

The Settlement Agreements presently before the Cour_g do not in any way alter, modify,
or amend the terms or distribution scheme of Decedent’s Will'i or Trust. They do not purport to
resolve all pending Will and Trust Challenge cases and do not alter the testamentary intentions of
Decedent. Rather, they resolve pending challenges to set asic:ie Decedent’s estate plan brought
only by Petitioners through the Estate and Trust’s payment ot:' what the Court considers to be a
“nuisance value™ settlement. The Settlement Agreements leave intact Decedent’s express
intention to devise all of his tangible personal property to certain named heirs. The Settlement
Agreements do not disturb Decedent’s express intention of éoﬁring over all remaining Estate
assets inté an irrevocable trust designed to benefit the éd\i’lcation of ‘his grandchildren and
qualified poor and financially needy children seeking educatioré in Georgia and South Carolina.

" Rule 43(k), SCRCP, enables the Court to bind parties#;to a private settlement agreement
by entering the settlement in the record. In Section XVIII of the Brown Children Settlement
Agreement and Section XVII of the Fegan Settlement Agreement, Petitioners consented to
submit the Settlement Agreements to the Court pursuant to.the procedures set forth in Rule
43(k), SCRCP. Accordingly, the Court confirms that (i) Mesérs. Bauknight and Sojourner have
authority to enter into the Settlement Agreements, and furt_iwr finds that (ii) the Settlement
Agreements are appropriate and in the best interests of the Estate and Trust, and (iii) based on the

consent of all Moving Parties, the Court hereby incorporates the Settlement Agreements into the

Page 7 of 20

Record on Appeal, Volume III, Page 540

e



record in the above-captioned action. These Settlement Agreements are therefore binding on all

Moving Parties pursuant to Rule 43(k), SCRCP.

HI.  SETTLEMENT IS NOT BARRED BY THE FIDUCIARIES’ FAILURE TO
ENFORCE THE IN TERROREM CLAUSES BECAUSE THERE IS RECORD
EVIDENCE THAT PET[TIONERS HAD PROBABLE CAUSE TO FILE THE
UNDUE INFLUENCE ACTIONS.

The Moving Parties’ Joint Motion was opposed by ongy_Daxyl Brown and Terry Brown;
both of whom are acknowledged children of Decedent and are specifically named in Decedent’s
testamentary instruments. Both oppositions center around an argument that settlements with
challenging parties contradict the in terrorem clauses, or “no éontest” clauses, contained in Will
(see 2000 Last Will and Testament at Item X) and Trust (se;e 2000 Trust at Article XXI) and
therefore should not be permitted by this Court.'" Terry Bro;wn also goes as far as to say the
Estate and Trust’s failure to enforce the in terrorem clauses mej\y amouﬁt to a breach of fiduciary
duty.?

There is no dispute by any of the parties that in terroriem clauses are enforceable in the
State of South Carolina. See Russell v. Wachovia Bank, NA, 370 S.C. 5, 12, 633 S.E.2d 722,
725 (2006). However, such clauses need not be invoked and qannot act as a bar to a petitioner’s
recovery where the petitioner has probable cause to contest t‘pe testamentary instruments. See
S.C. Code Ann. § 62-3-905, 62-7-605.

As established above, the Court has already concluded the Fiduciaries have authority to

enter into the Settlement Agreements and, further, the Settlement Agreements are in the best

' See Opposition to Joint Motion filed by Dary!l Brown on or about December 29, 2015 (“Th[e] proposed settlement
is in contradiction of the In Terrorem clause contained in the will.”), and Amended Response of Terry Brown to
Joint Motion filed on or about December 30, 2015 at pp. 3-11 (arguing the personal representative and trustee have a
duty to enforce the in terrorem clauses).

2 See Amended Response of Terry Brown to the Joint Motion at § 3..
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interests of the Estate and Trust. [n addition, sufficient evi;dence exists in the record which
would have enabled Messrs. Bauknight and Sojourner to redsonably conclude probable cause

existed in relation to Petitioner’s Will and Trust Challenges.

In Wilson v. Dallas, the Supreme Court addressed whaf; it perceived as a lack of evidence
in the matter as it related to the ability of Petitioners to invoke the good faith, probable cause
exception to enforcement of in terrorem clauses in.Decedent’s%Will and Trust. Wilson v: Dallas,

403 S.C. at 437-440, 743 S.E.2d at 760-762. The Supreme Court stated:

Although proof of a claim is not requnred we believe something more than a
subjective belief or a mere allegation is necessary to avoid the potential for
collusion among disinherited or disgruntled family members who wish to dispose
-of the testator’s estate plan and substitute it with one more to their liking.

Id. at 436, 743 S.E.2d at 760.
The Supreme Court further defined its analysis as follow}}vs:

However, it is universally acknowledged that full proof of the asserted claims is
not required because the reason d’etre for the [family settlement] statute is to
dispense with the necessity of litigating the case on the]merits. The circuit court’s
duty was not to decide the ultimate question of the merits of the undue influence
and other claims; rather, the statutory standard is whether the proposed
compromlse agreement resolves a good faith controversy and whether the
agreement is just and reasonable. (citations omitted).

Id

The Supreme Court’s analysis in Wilson v. Dallas focused on whether a good faith
controversy existed sufficient to justify a settlement “that seeys to vitiate the decedent’s entire
estate plan.” Id. at 440, 743 S.E.2d at 762 (citations omitt;ed). The standard necessary for
approval of the May 26, 2009 Compromise Agreement, as éddressed in Wilson v. Dallas, is
higher than the one necessary for the Court to grant the preserijt motion.- In contrast to the May
26, 2009 Compromise Agreement addressed by the Supreme Court, the settlements presently

i
A

before the Court do not rewrite or modify any term of the 2000 Will and Trust. Rather, the
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settlement agreements simply allow the Petitioners to drop their Will and Trust challenges
against the Estate and Trust in exchange for monetary payments from the Estate and Trust.
Requiring the Moving Parties to litigate this matter into perpett}ity would serve no usefui purpose
other than to unnecessarily prolong costly litigation. Such res’éﬂt would be unjust and harmful to
the Estate and Trust.

At oral argument on the Moving Parties’ Joint Motion; Mr. Louis Levenson, counsel for
Petitioners, * testified regarding his efforts to investigate Petifioners’ claims prior to their filing

;

of the Petitions in the undue influence actions in order to estéb]ish probable cause to challenge
the estate plan, His testimony is sufficient to establish the exij:ste‘nce of a good faith controversy
as to whether Petitioners had probable cause to initiate the %bov&captioned legal actions and
helps to establish that the Settlement Agreements are just and rgasonable.

Mr. Levenson testified he conduﬁted an extensive inves;tigation before he filed the claims

at issue." As a part of that investigation, Mr. Levenson intérviewed the following persons: Elif

Crawford, one of Decedent’s secretaries'”; Jeff Allen, Decedeint’s booking agent for shows and

s
1

tours on behalf of Universal Attractions'®; Tommie Rae Brown, Decedent’s alleged surviving

spouse”; Loic Yanel, a European tour promoter”; Dr. Toxinmy Richardson, a physician in

" Mr. Levenson testified that his original clients included Deanna Brown Thomas, Yamma Brown Lumar, Vanisha
Brown, Larry Brown, Daryl Brown, Terry Brown, Tonya Brown, Romunzoerown, and Forlando Brown. See
Hearing Transcript, January 14, 2016, at p. 43, lines 5-16.

" 1d at p.43, lines.17-24, p. 71, line 20.— p. 72, line 5:

¥ 1d. at p. 48, lines 24, p. 63, lines 7-19.

' /d_at p. 48, lines4-11, p. 64, lines 3-13.

"7 1d. at p. 49, lines 1-8, p. 62, line 16 — p. 63, line 19;

8 1d at p. 49, lines 9-16, p. 59, lines 16-23.
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Atlanta, Georgia'®; Reverend Al Sharpton, a close friend and confidante of Decedentgqi,_and
Joseph Lizzio of Morgan Stanley in New York, New York, w;ho acted as an agent or broker for
Decedent.”! Mr. Levenson also discussed the factual foundation of Petitioners’ claims with his
clients, including Terry Brown and Daryl Brown.?

Mr. Levenson testified it became apparent to his clierilts in December 2007 that certain
people who were close to Decedent, and. who also held con;ﬁdential relationships with him,”
were involved in preparing documents for Decedent to sign.?* These persons included David
Cannon, Albert Bradley, and Buddy Dallas.?* One such pwpo}ted document, allegedly prepared
by Messrs. Cannon, Bradley and Dallas, was a blank deed.? Nh Levenson testified that some of
the witnesses he interviewed were also aware of contracts, son?e oral and some written, prepared
by Messrs. Cannon, Dallas, and Bradley which purported tc%) give them each five percent of
Decedent’s gross revenue.”’” Mr. Levenson was informed theré was a pattern of Messrs. Cannon,
Dallas, and Bradley asking Decedent to sign blank documet;its without reading them.?® This

pattern appears to be indirectly corroborated by claims of alleged wrongdoing brought on behalf

" 1d. at p. 49, lines 17-20, p. 53, line 23; p. 72, line 9.
2 d. at p. 53, line 24 = p. 25, line 11.

2 d. at p. 57, lines 3-7, p. 59, lines 8-13.

2 1d. at p. 54, lines 22-25.

Bid at p- 81, lines 5-10 (testifying Messrs. Cannon, Dallas, and Bradley had “great control over [Decedent] during
the fater years of his life ... in various ~ each in different areas....").

¥ Id atp. 55, lines 2-16.
2 Id. at p. 58, lines 15-21.
% .

7 Id. at p. 56, lines 10-15.

% Id. at p. 55, line 23= p. 56, line 1.
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of the Estate against Messrs. Dallas, Cannon, and Bradley through the Estate and Trust’s legal
counsel.”®

From Mr. Levenson’s discussions with Tommie Rae B_riown, he was informed Ms. Brown
had allegedly observed Decedent signing documents during ';instances when he was under the
influence of certain controlled substances. *° Ms. Brown alsio told Mr. Levenson that Messrs.
Cannon, Dallas, and Bradley would visit Decedent at home dyring times of the day when they
allegedly knew he was under the influence of substances in orq:er to get him to sign documents.”’
This information was purportedly corroborated by Ms. Ehf Crawford, Decedent’s personal
assistant or se:cretary.32 Based on such information, Mr. Le;:venson testiﬁed his clients were
informed and believed at the time they filed the subject Peétions that Decedent did not read
many of the documents he signed and/or was incapable ;)f understanding or reading the
documents due to his altered condition.

Such information, when set alongside information Mr Levenson obtained from Dr.
Richardson and Loric Yanel, painted a troubling picture from ?he perspective of Mr. Levenson’s
clients in 2007. Dr. Richardson informed Mr. Levenson abiout Decedent’s commitment to a
facility in Atlanta, Georgia for alleged substance dependence.”” Mr. Yanel further indicated

Decedent’s European tour ended prematurely in July 2000§because of Decedent’s behavior

 Id. at p. 82, line 13 = p. 83, line 17.
% Id, at p. 63, lines 7-19.

g i

21d.

3 Id..at p. 49, lines 17-20;
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during the tour caused by his alleged substance dependence.** This European tour allegedly

ended only weeks, if not days, before he executed the August 1, 2000 Will and Trust which are

the subject of the undue influence claims.”?

Mr. Levenson took Mr. Joseph Lizzio’s deposition on or about September 21, 2007.%¢
Based on the deposition testimony, an entity allegedly inc?rporated by Mr. Cannon during
Decedent’s lifetime, Seventh Decade, purportedly transferred zj&pproximately $2.5 million dollars
from Decedent’s Morgan Stanley account into Seventh Decai;de’s corporate account.”’ It was
during this same time period that a $5 million check, signed by Decedent, disappeared.’® Mr.
Levenson testified that after 1999, but before approximately 2@02 or 2003, large sums of money
were being transferred from Decedent’s Morgan Stanley accoijnt upon the sole authorization of
Mr. Cannon.”® Mr. Levenson stated that by 2002, Decedent’s Morgan Stanley account had lost
significant value due to transfers by Mr. Cannon.*® These transactions were believed by Mr.
Levenson and his clients, to have all occurred under the direction of Mr. Cannon and without the

direct knowledge of Decedent.*!

*1d. at p. 49, lines 9-16.
¥ See id.

% This sworn testimony led to a claim being made by the Estate’s Trustee and Personal Representative against
Morgan Stanley for breaches of fiduciary duty. Id. at p. 58, lines 4-6.

3 See Hearing Transcript, January 14, 2016, at p. 57, line 3 —p. 60, line 16. Mr. Levenson testified as to additional
transfers from Decedent’s Morgan Stanley account, totaling upwards of $10-15 million dollars. /d. at p. 58, line 8 ~
p- 59, line 7. .

38 14 at p. 8, lines 1-3.
¥ Id atp. 58, lines 16-24.
“Id. at p. 58, ling 25 = p. 59, line 7.

*'Id at p. 59, lines 8-13,
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Mr. Levenson also recounted details regarding alleged substituted and/or altered
documents.** For example, Mr. Dallas testified during a hearihg on February 8, 2008 before this
Court that a document attached as’ Exhibit B to Decedené’s 2000 Irrevocable Trust was a
document Mr. Dallas himself substituted affer Decedent’s deafth.43 This testimony corroborated
the belief by Mr. Levenson’s clients that Decedent’s “co:éﬁdantes” were substituting their
judgment for that of Decedent and that Decedent had been undiuly influenced.

Mr. Levenson further testified ‘regarding discussion:s he had with his own clients,
including, in 2007, Terry Brown and Daryl Brown. * His clients allegedly informed Mr.
Levenson their father was pathologically afraid of going to jail for tax evasion.” Decedent’s
alleged fear of going to jail for tax evasion was purporteidly encouraged or unnecessarily
emphasized by Messrs. Cannon, Dallas, and Bradley.*® Mr. L’;evenson stated his clients believed
Messrs. Cannon, Dallas, and Bradley were, on the one hand, infforming Decedent he would likely
go to jail for tax evasion while, at the same time, allegedly stealing money from him, and not
reporting it on their own taxes.*’

Mr. ‘Levenson further testified regarding his clie;nts’ concern about Decedent’s

engagement of Mr. H. Dwaine Herring, Esquire, for the purpiose of preparing Decedent’s 1999

and 2000 Will and Trust.*®* Mr. Levenson testified his clieims’ were concerned because Mr.

2 1d atp. 60, line 22 — p. 61, line 20:
¥ 1d_ at p. 60, line 25 <p. 61, line 4.
* Jd. at p. 54, lines 22-25.

*Id. at p. 61, line 21 —p. 63, line 6.
% See id.

47 ld.

8 1d. at p, 69, lines 10-14,
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Herring had not been a lawyer their father had traditionally used with respect to the management
of his business or legal affairs.* Mr. Levenson testified his cl;ients believed Mr. Herring was an
attorney who had been referred to Decedent through Messrs, li)allas or Cannon and therefore the
circumstances of his employment by Decedent were SUSpiCiOi.lS to Petitioners.’® Mr. Levenson
testified he interviewed Mr. Herring in 2007°' and leamed that although Mr. Herring had
communicated with Decedent himself on a few occasions, Messrs. Cannon, Dallas, and/or
Bradley were present when those conversations took place, further corroborating Petitioners®
belief that their father had beén unduly influenced with respect to signing the 1999 and 2000
Wills and Trust Agreements.

Mr. Levenson also testified about an alleged provisio:n in Decedent’s 2000 Irrevocable
Trust Agreement which provided an unusual compensation p?ckage for the trustees, including,
Messrs. Dallas, Cannon, and Bradley, after Decedent’s death.s3 Mr. Levenson indicated he had
never seen such a high compensation provision in any trust o.r charitable trust he has ever been

involved with, despite his extensive experience handling fiduciary cases during his career.’

“ 14.at p--71, lines 7-197p. 69, line 16 ~ p: 70, line I8 (stating Decedent had previously retained Joel Katz, Jay
Ross, and Leon Friedman and testifying: “there’s nothing wrong with a person getting their own lawyer totally
different from any lawyer they’ve ever used. But from the perspective of the reasonable suspicion and belief, that
was an additional concern,™); id. at p, 88, line 20 = p. 89, line 5.

0 Id. at p, 70, lines 18-21,

' 1d: at p. 75, lines-12-13.

52 Id, at p. 84, lines 5-18; p. 86, line 10 — p. 88, line 18.

53 1d. at p. 85, lines 3-11; p. 90, lines 5-24, p. 91, lines 13-21..

* Id, at p. 76, line 2 —p. 77, line 9 (testifying he served as the Fulton County, Georgia, guardian and administrator, a

“public fiduciary” position for approximately 10 years; tried probate and estate contests to a jury four or five times,
etc.),
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Based on the foregoing evidence and testimony, the Court finds sufficient evidénce and
issues of fact exist in the record to support the Fiduciarieqs’. conclusion that a genuine dispute
existed regarding Petitioner’s good faith and/or probable causgai to initiate the actions challenging
the Will and Trust. Accordingly, this Court finds the existenc;e of a good faith controversy as to
whether Petitioners had probable cause to initiate the above-captioned legal actions and the
Settlement Agreements are just and reasonable.

Terry Brown has asserted the Petitioners did not havé probable cause to challenge the
validity of the Will and Trust, and, therefore, the Court must qeny the Joint Motion and find the

Fiduciaries have breached their fiduciary duties by entering inio the Settlements and not seeking
i

to enforce the in terrorem clauses. Terry Brown has submitted evidence, including sworn

deposition testimony, in support of his assertions and has explained at length, in written
submissions to the Court and his counsel’s arguments on Janué;ry 14, 2016, why he contends the
evidence before the Court establishes Petitioners’ challenges to the Will and Trust were not
supported by probable cause.

As explained above, a finding by the Court on the merits of the issue of probable cause is
unnecessary to support the Court’s conclusion that the Settlemgnts are just, reaﬁonable, and in the
best interests of the Estate and Trust, or the Court’s decision to‘grant the present motion. The
Court’s findings set forth in other parts of this Order fully support and justify the Court’s
ruling. However, because Terry Brown has placed the merits o;f this issue squarely before the
Court and because he has asserted grave allegations of wrongdoing by the Fiduciaries, the Court
has spent considerable time reviewing the evidence and considéﬁng the arguments of the Parties

with regard to the issues Terry Brown has raised.
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Based upon the Court’s review of the evidence submitted by the Parties, which include
discovery responses, several hundred pages of sworn deposition testimony, and sworn testimony
presented by Mr. Levenson at the January 14, 2016 hearing, thé‘a Court finds Petitioners had
probable caﬁse to bring their challenges against the Will and Tg'ust. 53 The Court further finds
the Fiduciaries, in negotiating the Settlements and submitting them to the Court, have not
violated any fiduciary duties to the Estate, Trust, or beneficiaries. Indeed, the Court finds these
Settlements constitute an appropriate exercise of discretion by Messrs. Bauknight and Sojourner
for the reasons explained elsewhere in this order.

The LSA also argued that enforcement of the in terrorein clauses, while potentially
benefiting Terry Brown and Daryl Brown, would have resulted: in a significant financial
detriment to the beneficiaries of Decedent’s Irrevocable Trust. It is undisputed that fiduciaries of
an estate and trust ére under a duty of loyalty to act in the best j;nterests of the beneficiaries. See
8.C. Code Ann. §§ 62-1-201, 62-7-703, 62-7-802; Yates v. Yates, 292 S.C. 49, 354 S.E.2d 800
(Ct. App. 1987) (citing Ramage v. Ramage, 283 S.C. 239, 322 SEZd 22 (Ct. App. 1984)
(trustees are under duty of loyalty to administer trust property siolely in beneficiary’s interest)).
“That a fiduciary relationship exists between each heir or beneficiary of an estate and the
administatrix thereof is ﬁmdamental.”‘ Witherspoon v. Slogner; 182 S.C. 413,414, 189 S.E.2d
758, 759 (1937). This duty includes the duty to administer the trust expeditiously for the benefit
of the beneficiaries and a continuing duty to administer the trust according to the objectives of

the trustor. See id. at §§ 62-7-301, 62-7-305; see also Ex parte:Wheeler v. Estate of Green, 381

%% Counsel for the opposing parties, Terry Brown and Daryl Brown, had an adequate opportunity to cross-examine
Mr. Levenson during the January 14, 2015 hearing on this Joint Motion. See generally Hearing Transcnpt January
14,2016. Counsel for Terry Brown availed himself of this opportunity by askmg Mr. Levenson a series of questions
pertaining to his involvement during the deposition of H. Dewain Herring i in November and December 2015. Id. at
p. 74, line 16 — p. 75, line 8.
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S.C. 548, 673 S.E.2d 836 (Ct. App. 2009). The South Caroliné Probate and Trust Codes require
a fiduciary to act impartially. See S.C. Code Ann. § 62-7-803 g“lf a trust has two or more
beneficiaries, the trustee shall act impartially in investing, maniaging, and distributing the trust
property, giving due regard to the beneficiaries’ respective inte}ests.”)

The LSA argued, pursuant to these statutory provisionsi and jurisprudence, the Fiduciaries
had an obligation to consider all beneﬁciaries of Decedent’é Estate and Trust in determining
whether a potential settlement with Petitioners was appropria;te and in the best interests of the
Estate and Trust. In coming to their conclusion, the Fiduciaries determined that should the
Estate and Trust be forced to continue to litigate against Petitioners, the costs of defense would
be placed directly upon the shoulders of the residual bencﬁciairy of Decedent’s Estate and Trust,
the James Brown “I Feel Good” Charitable Trust. |

The Court agrees with the LSA’s arguments; Unde§ these circumstances, continuing
litigation, including defending the Estate and Trust against thc:f undue influence actions and then,
separately, seeking to enforce the in terrorem clauses, wouléi be ‘extrac;ardinarily costly to the
Estate and Trust. These costs would be disproportionately bome by the charitable trust and
would, under Daryl Brown’s and Terry Brown's own argt;lments, benefit only two named
beneficiaries, Daryl Brown and Terry Brown, who apparently §seek to gain a windfall from their
father’s estate.’® Under their counsel’s own analysis the in te;rrgrem clause should be enforced
against them as well. The Court finds that such unbalance afxd inconsistent legal positions are

not in the best interests of the Estate and Trust and that it would be inequitable to require the

Estate and Trust to continue to defend these actions in such an unbalanced and partial manner.

% As discussed in footnote 10, above, both Dary! and Terry Brown have sef;ved the role of “adverse parties in a
proceeding for the probate of Grantor’s Will” or beneficiaries who “in any manner contest the validity of Grantor’s
Irrevocable Trust.” See, 2000 Will, Article X and 2000 Trust, Article XXI.
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Iv. GROUN.DS EXIST FOR DISMISSAL OF THESE ACTIONS WITH PREJUDICE.

The Moving Parties provided the Court consent ordefrs signed by Petitioners in which
Petitioners consent to dismissal of their claims with preju;dice.” Based on the foregoing
findings, including that the Settlement Agreements are appropfiate and in the best interests of the
Estatg and Trust, the Court finds a complete dismissal with %prejudice of all challenges to the
validity of the Will and Trust filed by Petitioners, including \{;ithout limitation those set forth in
the Petitions filed on December 26, 2007, as amended on January 24, 2008, is just and proper:
Pursuant to Rule 41(a)(2), SCRCP, Petitioner’s challenges shail be dismissed with prejudice and

Petitioners shall be dismissed as parties to the Undue Inﬂuencc{ Case.

CONCLUSIONS

The Court hereby grants the Moving Parties’ motion in its er;tirety and orders as follows:

€Y The Court confirms that Russell L. Bauknight, as Personal Representative of the
Estate and Trustee of the Trust, and Dave C. Sojourner, Jr., as Limited Special Administrator of
the Estate and Limited Special Trustee of the Trust, are authogized and empowered to enter into
the Settlement Agreeménts with Petitioners;

(2)  The Settlement Agreemenfs are in the best interests of the Estate and Trust;

(3)  The Settlement Agreements shall be and hereby are expressly incorpbrated into
the record, in satisfaction of Rule 43(k), SCRCP; and

GOF | All challenges to the Will and Trust filed by Pétitioners, including those filed on

December 26, 2007, as amended on January 24, 2008, are shereby dismissed with prejudice

57 The Moving Parties’ federal termination rights and interests under the Copyright Act are expressly excluded from

the Settlement Agreement, as are any claims regarding the disposition of ediicational funds and personal property
under the Will and Trust. '
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pursuant to Rule 41(a)(2), SCRCP, and Petitioners are hereby dismissed as parties to Civil

Action No. 2008-CP-02-1647.

IT IS SO ORDERED.

Doyet A. Early 1], Cirgt

Eim’lbé YIEJ'{ , South Carolina

February Qﬁ , 2016.
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[ other: e ——
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SCCA/233 (11-03)

Record on Appeal, Volume IIIL, Page 554



FORM 4
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(List name(s) below) (List name(s) below) ' (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. ‘stputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment details.

3/7/2016

- Circuit Court Judge = - Judge Code Date

CPFORM4Cm
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For Clerk of Court Office Use @nly

This judgment was entered on 3-7-16, and a copy mailed first class or placed in the appropnate attorney’s box on 3-7-16, to attorneys
of record or to parties (when appearing pro se) as follows:

J. David Black PO Drawer 2426 Columbia, SC 29202-2426
William W Wilkins PO Drawer 10648 Greenville, SC
29603-0648 t

Adele Pope; ,

William Joseph Barr 108 N. Academy St. Kingstree, SC

: . ‘ 29556-3422
zngg?l Frances G. Jowers PO Box 11549 Columbia, SC Robert N. R%)sen 18 Broad Street Suite 201 Charleston, SC
29401 {

Albert P, Shahid Jr. 89 Broad St. Charleston, SC 29401
Matthew Day Bodman 1500 Calhoun St. Columbia, SC
29201
Louis Levenson 125 Broad St., SW Atlanta, GA 30303

D

James Mlxon Grn!’l’n PO Box 999 Columbia, SC 29202

ATTORNEY(S) FOR THE PLAINTIFF(S)

. Court Reporter L

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ONPAGE 1,

"Thi§ action came to trial or hearing before the court. The issues have been tried or heérd and a decision rendered.

CPFORMACm
SCCA SCRCP Form 4C (Revised 3/2013)
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Pages 557-569



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE SECOND JUDICIAL CIRCUIT
COUNTY OF AIKEN

CASE NO. 2008-CP-02-1647

IN RE: TO RESPONDENT TERRY BROWN’S
MOTION TO ALTER, AMEND AND
RECONSIDER ORDER GRANTING JOINT

MOTION TO AUTHORIZE SETTLEMENT

THE ESTATE OF JAMES BROWN
A/K/A JAMES JOSEPH BROWN

)

)

)

)

) |
) LSA’S MEMORANDUM IN OPPOSITION
)

)

)

)

)

David C. Sojourner, Jr. (the “LSA™), as Limited Special Administrator of the Estate of
James J. Brown (“Estate”) and Limited Special Trustee of the James Brown Irrevocable Trust
Agreement, wa/d August 1, 2000 (“Trust”), opposes the Motion to Alter, Amend, and
Reconsider filed by Terry Brown (“Respondent”) on or about March 4, 2016. Respondent has
not set forth sufficient grounds under Rules 59(a), (b), (e), 60(&) or (b) for this Court to alter,
amend, and/or reconsider its Order Authorizing Settlement of the Brown Children’s Undue
Influence Cases and Dismissing Cases with Prejudice, filed March 7, 2016 (“Order”). To
support this memorandum in opposition, the LSA incorporates by reference all legal arguments
in motions and memoranda filed with this Court and legal arguments made on January 14, 2016.

BACKGROUND

The Court’s Order determined Russell L. Bauknight, Personal Representative of the
Estate and Trustee of the Trust, and David C. Sojourner, Jr., as LSA of the Estate and LST of the
Trust, were authorized and empowered to enter two settlement agreements with certain children
of Decedent James Brown who initiated petitions in 2007 to set aside Decedent’s Will and Trust.
These children included Vanisha Brown, Larry Brown, Deanna J. Brown Thomas, Jason Brown
Lewis, Yamma N. Brown Lumar, individually and on behalf of her minor children Sydney

Lumar and Carrington Lumar, and Tonya Brown, a/k/a Sarah LaTonya Brown Fegan
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- (collectively the “Brown Children”). The Order authorized Messrs. Bauknight and Sojourner to
execute the Settlement Agreements on behalf of the Estate and Trust and entered the Settlement
Agreements into the record, to satisfy South Carolina‘Rule of Civil Procedure 43(k). Because of
the conclusive nature of the Settlement Agreements, the Court appropriately dismissed with
prejudice all claims initiated by the Brown Children to set aside the Will and Trust.!

STANDARD OF REVIEW

Respondent asks this Court to reconsider its Order of March 7, 2016 under Rules 59(a),
(b), (e) and Rules 60(a) and (b), SCRCP. Rules 59(a) and (b) perfain to a motion for new trial.
At the risk of stating the obvious, this Court has not tried the above-captioned action in either a
bench or jury setting, and clearly, these rules are not applicable to the motion.

Regarding Rule 59(e), SCRCP, South Carolina law has not addressed the standard of
review applicable to such a motion. However, notes to the Rule indicate that South Carolina’s
Rule 59(¢) “is substantially the Federal Rule.” SCRCP 59, Notes. “Rule 59(e) of the Federal
Rules of Civil Procedure provides a mechanism for an aggrieved party to petition the Court to
alter or amend a judgnient under certain limited circumstances. The purpose of a Rule 59(e)
motion is to allow the court to reevaluate the basis for its decision. Because the interests in
finality and conservation of judicial resources, Rule 59(é) motions should be granted sparingly.
Thus, Rule 59(e) motions are not at the disposal of an unsuccessful party to ‘rehash’ the same

arguments and facts previously presented . . . .” Rouse v. Nielson, 851 F.Supp. 717, 734 (D.S.C.

1994) (internal quotations omitted).

! Including. the Petitions to Set Aside Informal Probate and to Set Aside Trust Agreement, filed by the
Brown Children on December 26, 2007, and the Amended Petitions to Set Aside Informal Probate and to
Set Aside the Trust Agreement, filed January 24, 2008.
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The Fourth Circuit has similarly said of Rule 39(e) Motions that, “[iln general
‘reconsideration of a judgment after its entry is an extraordinary remedy which should be used
sparingly.”” Pac. Ins. Co. v. American Nat'l Fire Assoc., 148 F.3d 396, 402 (4th Cir. 1998)
(citation omitted). “A motion under Rule 59(e) is not authorized ‘to enable a party to complete
presenting his case after the court has ruled against him.” Jd. at 403 (citation omitted). “The
Rule 59(e) motion may not be used to relitigate old matters, or to raise arguments or present
evidence that could have been raised prior to the entry of judgment.” Id. (citation omitted).

The South Carolina District Courts and the Fourth Circuit have held that “while the Rule
itself provides no standard for when a ... court may grant such a motion, we have previously
recognized that there are three grounds for amending an earlier judgment: (1) to accommodate an
intervening change in controlling law; (2) to account for new evidence not available at trial; or
(3) to correct a clear error of law or prevent manifest injustice.” Pac. Ins. Co. v. American Nat'l
Fire Assoc., 148 F.3d 396, 402 (4th Cir. 1998).

Respondent has offered nothing to justify reconsideration of the Court’s ruling under the
three Rule 59(e) factors. There has been no change in the law or offering of new evidence. In
addition, there is no error of law that needs correcting. Respondent is merely attempting to
relitigate issues already thoroughly analyzed and decided by the Court, which rendered its Order
after reading lengthy briefs and »evidence submitted by the parties, and considering the
testimonial evidence presented at the hearing. As duly noted by the Fourth Circuit in Pacific Ins.
Co., it is improper for Respondent “to complete presenting his case after the court has ruled
against him” or to use the Rule 59(e) motion “to relitigate old matters.” Id. at 403.

Respondent has also brought his motion under Rules 60(a) and (b), SCRCP. These rules

pertain to alleged clerical mistakes in a court’s order, see Rule 60(a), or intervening mistakes,
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inadvertence, excusable neglect, newly discovered evidence, and fraud, allegedly made known to
the moving party, see Rule 60(b). A “clerical error” has been defined as an error “in judgments,
orders, or other parts of the record ... arising from oversight or omission.” Ex parfe Strbm, 343
S.C. 257, 264, 539 S.E.2d 699, 702 (2000). It “is a mistake or omission by a clerk, counsel,
judge, or printer, which is not the result of exercise of judicial function.” Id. (quoting Dion v.
Ravenel, Eiserhardt Assocs., 316 S.C. 226, 230, 449 S.E.2d 251, 253 (Ct. App. 1994)) (emphasis
in original). Respondent has.not alleged a clerical error, as our courts have defined that term.
Rather, the entire basis of his motion is this Court misconstrued law or fact. Rule 60(a), SCRCP,
is therefore inapplicable.

Rule 60(b), SCRCP, enables a court to relieve a moving party from a final judgment,
order, or proceeding based on certain grounds, including: *“(1) mistake, inadvertence, surprise, or
excusable neglect; (2) newly discovered evidence ...; (3) fraud, misrepresentation, or other
misconduct of an adverse party; (4) the judgment is void; (5) the judgment has been satisfied,
released, or discharged . ...” Courts in this State have concluded a party may not use the rule

. governing a motion for relief from judgment for mistake, inadvertence, surprise or excusable
neglect as a vehicle for relief from a mistake of law. Tobias v. Rice, 379 S.C. 357, 665 S.E.2d
216 (Ct. App. 2008). Because Respondent has alleged a mistake or miscomprehension of law,
Rule 60(b), SCRCP, is inapplicable. To the extent he alleges a mistake of fact, he has offered no

evidence to support a finding that one of the five reasons for relief under Rule 60(b), SCRCP, are

present. '
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ARGUMENTS

I. THE FIDUCIARIES ARE NOT OBLIGATED TO ENFORCE THE IN
TERROREM CLAUSES IN THE WILL AND TRUST.

Respondent’s opposition is based on the flawed legal argument that Messrs. Bauknight
and Sojourner, as fiduciaries of the Estate and Trust, are required, at all costs, to enforce in
terrorem clauses in the Will and Trust against all challengers, including those who may have
probable cause to contest the estate documents executed by Decedent.? Nothing in South
Carolina statutory law or case precedent provides such an unyielding directive.

As fiduciaries of an estate and trust, the Fiduciaries must act in the best interests of Estate
beneficiaries’; however, nothing about that duty compels the Fiduciaries to assert the in terrorem
clause against the Brown Children. Rather, South Carolina law is clear that fiduciaries have an
obligation to consider all beneficiaries of the Estate, not just one or two. See S.C. Code Ann. §
62-3-703(a)(2009) (stating “[a] personal representative is a fiduciary” and must “use the
authority conferred upon him ... for the best interests of successors to the estate™).

Here, in concluding the Settlements were in the best interest of the Estate and Trust, the
Fiduciaries determined the foreseeable costs of continued litigation against Petitioners, including
enforcement of the in terrorem clauses, would be born directly by the residual beneficiary of

Decedent’s Estate and Trust, the James Brown “I Feel Good” Charitable Trust. But even though

2 See Motion to Alter, Amend, and Reconsider at p. 3 (“The Personal Representative and Trustee have a
duty to enforce the in terrorem clauses and act impartially among the beneficiaries. Failure to do so
rewards the bad acts of the contesting children, their heirs, and alleged spouse who challenged the Will
and Trust. ... The Personal Representative and Trustee have a duty of impartiality and fiduciary duty not
to favor or injure beneficiaries of the Estate or Trust. Failing to enforce the in terrorem clauses in this

matter, breaches both of these duties and unfairly punishes the only beneficiaries that have not challenged
the Will and Trust.”).

* See S.C. Code Ann. §§ 62-1-201, 62-7-703, 62-7-802; Yates v. Yates, 292 S.C. 49, 354 S.E.2d 800 (Ct.
App. 1987); S.C. Code Ann. §§ 62-7-301, 62-7-305; Ex parte Wheeler v. Estate of Green, 381 S.C. 548,
673 S.E.2d 836 (Ct. App. 2009); S.C. Code Ann. § 62-7-803.
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these costs would fall entirely on the shoulders of the residual beneficiaries, any potential benefit

of continuing such “wasteful litigation™

would inure only to Daryl Brown and Terry Brown.
After balancing the risks and foreseeable costs of continued litigation against the minimal
potential beneﬁté, the Fiduciaries determined settlement with the Brown Children was in the best
interests of the Estate and Trust, including its beneficiaries as a whole.

The Fiduciaries’ decision to settle was a reasonable and legally-appropriate exercise of
discretion. See also S.C. Code Ann. § 62-3-703(a) (providing a personal representative has the
“duty to settle and distribute the estate ... as expeditiously and efficiently as is consistent with
the best interests of the estate” and thé “successors to the estate”). Respondent’s own assertion
the Court “erred in not considering the massive damage caused by the Will and Trust Contests™
undercuts his own argument, The “massive damage” caused by continued litigation is precisely
why the Fiduciaries determined it would be in the best interests of the Estate and Trust to settle
with the Brown Children under the terms of the Settlement Agreements. A failure to so settle
would only cause continued damage to the assets in the Estate and Trust — damages that would .
harm only the Estate’s residuai beneﬁciaﬁes, the educational trusts.

Respondent’s argument that the Court “erred when it failed to consider the LSA made no
effort to corroborate the allegations made by the contesting children”® should be rejected. The
LSA’s trial preparation materials and mental processes are unquestionably protected by the work
product doctrine. S.C. R. Civ. P. 26(b)(3); see also Grayson Consulting, Inc. v. Cathcart, No.

2:07-cv-00593-DCN, 2013 WL 3946203, at *3 (D.S.C. July 31, 2013) (*Work product may be

* Terry Brown acknowledges the wasteful nature of continuing the Will and Trust Challenges in his
Motion_to Alter, Amend, and Reconsider at p. 10.

SId.

S Id atp. 19.
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fact work product or opinion work product”) (citing I re Allen, 103 F.3d 582, 607 (4th Cir.
1997)). " The record reveals that LSA has conducted written discovery, interviewed key
witnesses, and taken the deposition of H. Dewain Herring after meeting with him informally for
an extended pBl’iOd.7 The LSA has no burden or obligation to corroborate, substantiate, or
submit evidence to support the contesting parties’ case in order to conclude settlement is
reasonable and appropriate.

Respondent argues the Estate’s failure to enforce the in terrorem clause “was a breach of
fiduciary duty that this Honorable Court should have remedied by requiring enforcement of the
same.”® Respondent’s attempt to inject a breach of fiduciary duty claim into this matter through
his opposition to a settlement agreement is procedurally inappropriate and insufficient to
preclude the Fiduciaries® settlement with the Brown Children. Moreover, to succeed on such an
assertion, Respondent would have to prove a breach of the Fiduciaries’ obligations based on
evidence submitted to the Court. See Turpin v. Lowther, 404 S.C. 581, 745 S.E.2d 397 (Ct. App.
2013). Any such finding by the Court must be supported by an evidentiary foundation. Jordan v.
Holt, 362 S.C. 201, 205, 608 S.E.2d 129, 131 (2005) (stating the trial court’s findings in a breach
of fiduciary duty action will be upheld unless they are “without evidentiary support.”).
Respondent presented no testimony or other evidence during the hearing that the Fiduciaries
breached their legal duties, although he was not precluded from doing so.

Case law cited by Respondent, including Doolittle v. Exchange Bank, 241 Cal. App.4lh
529 (Cal. 2015) does not support his position. In fact it supports an affirmance by this Court of

its Order in favor of settlement. Respondent represents to the Court that Doolittle held “[a

7 See Transcript of Deposition of H. Dewain Herring, December 9, 2015, at p. 496, line 19 — p. 497, line
19 (testifying he met with counsel for the LSA “prior to November 18, 2015” approximately “maybe five
times” with each meeting lasting approximately “two to maybe four hours”).

& Motion to Alter, Amend, and Reconsider at p. 23.
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Trustee is under a duty to enforce an in terrorem clause in a trust when such duty is specifically
required by the trust language until such time as a party challenging meets the burden of proof
that they had probable cause to bring the claim.”® Doolittle does ndt include or even imply such
a holding.

Instead of purporting to require a fiduciary to enforce an in terrorem clause at all costs,
the Doolirtle court recognized: “Under the conventional understanding of a no-contest clause—
as a provision removing or reducing what is otherwise given to the contesting party—the
provision need not and cannot be enforced until it is known whether the contest has merit.” Id.
at 543 (emphasis added). The Doolirtle court did not compel the trustee to enforce an in terrorem
clause against the chéllenging party. Instead, it held that such a clause could only be enforced
after it was determined (presumably through trial of the challenge itself) that the underlying
challenge lacked merit. See id. - '

The Doolitile decision is long and detailed, addressing many topics related to estate and
trust contests. However, contrary to Respondent’s assertions, the decision does nof discuss
whether a fiduciary must enforce an in terrorem clause. Rather, the case addressed a trust
beneficiary’s contention the trust could only pay the trustee’s legal fees for defending a
beneficiary’s challenge to the trust affer the Court had determined the beneficiary’s challenge
lacked merit and was brought without probable cause. The Doolittle court disagreed with the
beneficiary, finding:

If on the other hand, the directive to the trustee to defend the challenge were

construed as a no-contest clause, which could be enforced only after it was

determined that the underlying challenge lacked merit and was brought without
probable cause, the trustee would have no means of knowing whether the
instruction should be observed prior to resolution of the merits of the underlying

controversy. The trustee would be unable to comply with the directive until after
the litigation had been concluded, rendering the directive meaningless.

? Motion to Alter, Amend, and Reconsider at p. 23.
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Id. at 543-544.

An action to enforce an in terrorem clause is only appropriate affer a court has first
determined the underlying challenges to the validity of the will or trust lack merit. (see,
Doolittle, supra. “[An in terrorem clause] need not and cannot be enforced until it known
whether the contest has merit.” Id., at 543).

No South Carolina law requires a ﬁdﬁciary to bring an action to enforce an in terrorem
clause. Case law from this jurisdiction does, however, recognize the authority of beneficiaries

to directly seek enforcement of in terrorem clauses."

Here, while Respondent alleges the
Brown Children breached the in terrorem clauses in Decedent’s Will and Trust, he failed to take
action to directly enforce these clauses himself. In light of this, the Fiduciaries’ own decision
not to seek such enforcement could not constitute a breach of their duty to Respondent.
Respondent’s primary contention—Fiduciaries cannot enter into the Settlement
Agreements because that would violate their fiduciary duty to enforce the in terrorem clausgs
against all parties that challenge the Will and Trust—has no support and should be rejected.
1N RESPONDENT’S MOTION TO ALTER, AMEND, AND RECONSIDER IS
REPLETE WITH OTHER FACTUAL AND LEGAL INACCURACIES.
Respondent misstates the South Carolina Supreme Court’s rulings in Wilson v. Dallas,
403 S.C. 411, 743 S.E.2d 746 (2013). Respondent contends the Supreme Court “clearly

determined that any settlement agreement reached involving an estate controversy had to be

approved” under S.C. Code Ann. § 62-3-1101."" There is no such pronouncement by the

1 See Russell v. Wachovia Bank, N.A.,370 8.C. 5, 10, 633 S.E.2d 722, 725 (2006) (“Following remittitur,
the Williams Children filed a motion for summary judgment seeking to enforce the no-contest clauses
appearing in Testator’s will and revocable trust. Wachovia intervened, making similar arguments.”)

'" Motion to Alter, Amend, and Reconsider at p. 5.
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Supreme Court. As the LSA has already conceded, Wilson v. Dallas dealt with this Court’s
approval of a 2009 compromise agreement between the parties which the parties sought to have
approved under S.C. Code Ann. § 62-3-1101, When that approval was appealed, it is only
natural the Supreme Court analyzed the approval under section 62-3-1101.

South Carolina law already authorizes a personal representative and trustee to “settle
claims” against an estate and trust. 12 The Fiduciaries do not need the Court’s aﬁproval of the
underlying settlement, as Respondent appears to contend.”® The Fiduciaries were not seeking
“approval” from this Court of the proposed settlements, which may have required a motion under
Section 62-3-1101. Instead, they were seeking the Court’s declaration, under Section 62-3-103,
that they.had authority to enter the Settlement Agreements on behalf of the Estate and Trust.
Although this declaration was not required for the settlements to legally bind the Estate and
Trust, the Fiduciaries sought the Court’s -authorization to eliminate any argument another party
might have that the Court’s October 1, 2013 appointment orders did not bestow this authority to
settle upon the Fiduciaries.

The Supreme Court’s decision in Wilson v. Dallas, which reversed this Court’s approval
of the 2009 Compromise Agreement, is not applicable because the 2009 Compromise Agreement
was materially and substantially different from tﬁé settlement agreeménts presented to the Court
here. First, the Settlement Agreements are not binding onvall beneficiaries, but only bind the

Moving Parties. Second, the 2009 Compromise Agreement materially changed, and rewrote,

12 See S.C. Code Ann..§ 62-3-715(8) (authorizing a personal representative to “settle claims” against the
estate); S.C. Code Ann. § 15-51-42(A) (“Only a duly appointed personal representative, as defined in
Section 62-1-201(30), shall have the authority to settle wrongful death or survival actions™); and S.C.
Code Ann. § 62-7-816(14) (granting trustees with the power to “pay or contest any claim, settle a claim
by or against the trust, and release, in whole or in part, a claim belonging to the trust”).

'* Motion to Alter, Amend, and Reconsider at p. 5 (“This Honorable Court erred in determining that the
Settlement Order was approved in accordance with South Carolina Code § 62-3-105 and that South
Carolina Code § 62-3-1101 did not apply.”).

10
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Decedent’s estate plan and express testamentary intentions. The present Settlement Agreements
do not alter, modify, or amend the terms or distribution scheme of Decedent’s estate plan.
Rather, they resolve pending challenges brought only by the Brown Children for what this Court
appropriately considered, and Respondent conceded,'* to be a “nuisance value” settlement.

Respondent disagrees that the Settlement Orders are only binding on the Moving Parties,
contending the settlements, and the Court’s Order authorizing same, “directly impacted the
inheritance rights of Respondent.”'® Respondent refuses to acknowledge the “inheritance rights”
he claims—a 100% share of the tangible personal property of Decedent’s estate—is contingent
and highly speculative. For Respondent to recover this theoretical inheritance, the Estate and
Trust would have to successfully defeat the Brown Children’s undue influence actions and then
successfully prosecute another action against the Brown Children for violation of the in terrorem
clauses. Only if the Fiduciaries succeeded in both the underlying will and trust action'® and the
subsequent in terrorem enforcement action would Respondent be entitled to more than the 1/6
share of the tangible personal property Decedent left to him. As stated in this Court’s order, such
litigation would be time consuming and costly, and the Estate’s success on both actions is far
from certain.

The evidence submitted in support‘of the Settlement Agreements reveals a genuine issue
of material fact for trial. Respondent contends the Brown Children “have taken no depositions,
asked no questions of the Will and Trust drafting attorney, provided no documentation

supporting their position and merely provided uncorroborated allegations in interrogatory

' Respondent acknowledges on page 10 of his Motion the Brown Children are settling ‘.‘for 3 pittance.”
Motion to Alter, Amend, and Reconsider at p. 10.

" Id atp. 6.

' Including, perhaps, actions to set aside not only the 2000 Will and Trust but also a Last Will and
Testament and Revocable Trust Agreement executed by Decedent on June 15, 1999.

11
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responses.” His contention could not be further from the truth. As the record reflects, and Mr,
Levenson testified, the Brown Children participated in the depositions of Joseph Lizzio on
September 21, 2007 and Forlando Brown on October 31, 2007, and interviewed H. Dewain
Herring, the Will and Trust drafting attorney prior to his deposition being scheduled and taken.
Several of Mr. Levenson’s clients provided answers to interrogatories under oath, which, under
Rule 33, SCRCP, are the equivalent of swom testimony.

Evidence submitted by Respondent purporting to foreclose a probable cause conclusion
supports no alteration, amendment, and/or reconsideration of this Court’s Order. Deanna
Brown’s deposition testimony, cited by Respondent at page 7 of Respondent’s Motion, does not
conclusively establish she lacked probable cause to challenge the Will and Trust because, among
other things, she gave the deposition testimony prior to filing her undue influence challenge and,
upon information and belief, prior to her attorney completing his investigation of the underlying
facts. Further, Deanna Brown’s deposition testimon.y does not establish what the other Brown
Children knew or learned before or after they filed their undue influence challenges.

Respondent argues ‘;Petitioners specifically acknowledged to the Court that the Levenson
testimony was just that, ALLEGATIONS not evidence.”!” Respondent's argument is incorrect
and unsupported by the record in this case. While counsel for Mr. Bauknight stated on the
record that Mr. Levenson’s testimony was “allegations to things‘ that have been said, they’fe
allegétions that go to what Mr. Levenson looked at and reviewed in filing his complaint,” none
of the Settling Parties have stated or implied that Levenson’s testimony was not evidence. As
the record reflects, Mr. Levenson was under oath and providing testimony on his investigation of

the Brown Children’s claims and potential causes of action. His testimony is evidence that can

and should be considered by this Court.

7 Motion to Alter, Amend, and Reconsider at pp. 19-20 (capitalized emphasis in original).
12
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It was unnecessary for the Court to consider whether probable cause existed.for the
Brown Children’s undue influence challenges in order to address the Moving Parties” motion.
The probable cause issue was raised entirely by Respondent, making it necessary and appropriate
for the Moving Parties to present opposing evidence and testimony, and the Court to rule upon
Respondent’s allegations. To the extent Respondent considers himself prejudiced by the “lack
of notice” or “inability to meaningfully cross examine” the witnesses, he created his own fate.

CONCLUSION

The Court should deny Respondent’s Motion to Alter, Amend, and Reconsider the
Court’s March 7, 2016 Order Authorizing Settlement of the Brown Children’s Undue Influence
Cases and Dismissing Cases with Prejudice. Respondent presents nothing new for the Court to
consider, offers nothing to establish the Court committed an error of law resulting in a manifest
injustice, and merely attempts to relitigate matters élready addressed by the Court. Nothing
presented by Respondent entitles him to relief ﬁnder Rules 59(a), (b), (¢) or Rules 60(a) and (b).

Respectfully submitted,

(Ll G/ beest_
John Fﬁjach
Lyndey\itz Zwing
Adams and Reese LLP
1501 Main Street, Fifth Floor
Columbia, South Carolina 29201
Telephone: (803) 254-4190
john.beach@arlaw.com
Iyndey.zwing(@arlaw.com

Counsel for David C. Sojourner, Jr., as Limited
Special Administrator of the Estate of James J.
Brown, Jr., and Limited Special Trustee of the

Irrevocable Trust Agreement, uw/a/d August 1, 2000
April 15, 2016

13
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Deposition of Deanna Brown Thomas dated October 31, 2007
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DEPOSITION OF
DEANNA BROWN THOMAS

[Pursuant to O0.C.G.A. 9-11-28(d), Augusta West
Reporting has no contract with any of the parties or
their counsel. The court reporter's charges are the
usual and customary charges fof services within the
industry and are available upon request by either
party, with no financial or services discount being
given to any party named in this litigation.]

[Ms. Pope and Mr. Buchanan are not present at the.
commencement of the deposition.]

MR. BELL: This is the‘deposition of Deanna Brown
Thomas taken pursuant to notice, taken for all
purposes allowed by the South Carolina Civil Practice
Act. The--I think it would be helpful to the court
reporter if we went around the room and everybody
identified themselves by name and their relationship
to the case. And also, the gentlemen on the speaker
phone, it would be helpful if we--if you identify
yourself and each time you choose to speak or ask a
question, if you will introduce your words by
identifying yourself by name. It will help the court

reporter. Is that agreeable?
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MR. RICHTER: That is. This is Ronnie Richter.

MR. ROSEN: This is Robert Rosen. That's fine.

MR. SLOTCHIVER: Steve Slotchiver. That's fine.

MR. BELL: And if y'all--if Robert and Ronnie
will start off and identify themselves and then we'll
go around the room to Stan and then clockwise.

MR. ROSEN: Robert Rosen and I'm representing
Tomi Rae Brown.

MR. RICHTER: Ronnie Richter representing David
Cannon.

MR. JACKSON: Stan Jackson representing Al
Bradley and Buddy Dallas.

MR. CANNON: David Cannon here with my attorney,
Ronnie Richter.

MR. THOMASQ Shawn Thomas with my wife Deanna
Brown Thomas.

MR. BELL: Well, she's going to have to identify
herself. And we'll go to the outside and then we'll
come to the table.

MR. DALLAS: Albert H. Dallas here with my
attorney Stan Jackson.

MR. HARLING: Jonathan Harling. I represent the

estate of James Brown.

betpriiwmw.yestaw.et/elp
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MR. LITTLEJOHN: Dylan Littlejohn. I'm with
Levenson and Associates.

MR. BRADLEY: Al Bradley, P.R., here with my
attorney Stan Jackson.

MR. MAXWELL: Ronnie Maxwell along with David
Bell representing Forlando, Romunzo and Terry Brown.

MR. FORLANDO BROWN: Forlando Brown represented
by David Bell.

MR. TERRY BROWN: Terry Brown represented by
David Bell. |

MS. VELMA BROWN WHITLEY: Velma Brown Whitley,
Forlando's grandmother.

MS. LEWIS: Grace Lewis with the Georgia Attorney
General's office representing the charitable
beneficiaries under the will and the irrevocable
trust.

MR. LEVENSON: I'm Louis Levenson. I represent
Deanna and other named parties in the action.

MS. THOMAS: Deanna Brown Thomas.

MR. BELL: And I'm David Bell. I represent
Forlando Brown, Romunzo Brown and Terry Brown. Are
the stipulations agreeable?

MR. LEVENSON: Yes, sir.
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DEANNA BROWN THOMAS,
Having Been First Duly Sworn, was Examined
and Testifies as Follows:
EXAMINATION
BY MR. BELL:
Q. If you'd be kind enough to ﬁell me your name,
please.
A. Deanna Brown Thomas.
0. Ms. Thomas, I usually start off a deposition with
just some identifying information. Tell me where you live.
A. 3131 Silver Bluff Road, Aiken, South- Carolina,
29803.
0. Aiken, South Carolina. And how long have you
lived there?
Nine years.
Where did you live before that?
Augusta, Georgia.

And what was the address in Augusta?

A

Q

A

Q

A. 7 Lake Forest Court.
Q How long did you live on Lake Forest Court?
A About three years.

0 And where before that?

A

Atlanta, Georgia.
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And--

o o » O » O » O P O » O P O

Where in Atlanta?

Buckhead. I don't remember my address.
Who did you live with in Buckhead?
My sister Yamma.

Anyone else?

My son Jason.

Anyone else?

In Atlanta?

Yes, ma'am.

No.

And how old is your son Joseph?
17. Jason 1is 17.

He's Jason?

Jason.

I'm sorry. I thought I heard Joseph. I'm sorry.

MR. RICHTER: Pardon the interruption. This is

Ronnie Richter. I don't want the conference to become

an inconvenience but is it possible to get the witness

to speak up a little bit or to get the speaker phone

closer to the witness?

MR. ROSEN: Yeah. We really cannot hear her.

MR. BELL: The phone doesn't reach as far as we

hitp:tiwwm.yestaw.netelp
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would like and that's part of our problem.

moved closer to you.

no. No, no, no, no, no. No, not that far up. Across from

the school. What is it now?

Q.

Q
A
Q
A.
Q
A
Q
A

A
Q
A.
Q
A
Q

MS. LEWIS: Why don't you switch places.
MR. DALLAS: Should we just shift the table down?

MR. BELL: We will move the table down. We have

MR. RICHTER: Thank you.

[Mr. Bell] Where is Lake Forest Court?

In west Augusta.

Where in west Augusta? Of Lake Forest Drive?
Yes.

Right up by the lake?

Yes.

Is it a cul-de-sac?

I don't know about a cul-de-sac but it's--no, no,

Lake Forest Hills?

Yes.

Five or six houses in there?

It was actually a townhome--
Uh-huh.

--across the street from there.

And who did you live with on Lake Forest Court?
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with?

o @ 0 ¥

© o 0O P 0O O »F 0O » O @

for Radio One?

I lived with my son.
Jason?
Yes.

And then on Silver Bluff Road who do you live

My husband Shawn and my son Jason.
Tell me about your employment.

I work for Radio One.

Where is that located?

North Augusta.

What are your duties with Radio One?
Air personality.

Disc jockey on air?

Yes.

How iong have you worked for Air Personality?
I've been--

I mean how long have you been--how long have you

Three and a half vyears.
Any.other employment?
Now?

Yeg, ma'am.

No. I'm not employed, no.
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forces--human resources for Deanna Incorporated.

Q.
A.
Q.
A,
Q.
purpose?
A.

store.

> o > O

Aiken-Augusta Highway. I don't know the exact number.

Q
A
Q.
A
Q

In Clearwater, South Carolina.

And where does your husband work?
He works for Global Employment, Global--
And what is that?

It's a company that does the human resource

And Deanna Incorporated is--is that you?

Yes, that's me.

Tell me about Deanna Incorporated.

That's a company my dad and I formed years ago.

And what does Deanna Incorporated--what's its

We own a transportation company and a furniture

Where is the furniture store?

What's the address?

I don't know the exact address. It's on

What's the name of the furniture store?
Value Furniture & Appliance.

Tell me what it's near.

It's right next to Hill Auto Sales.

I'm leaving Augusta on the Aiken-Augusta Highway.
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A.

~down at the bottom of the hill. It's right there on the

right.

of the

that?

hill--

- Ol I S e &

hill on the right.

ORI Ol T © - @)

Pass Taylor Toyota, go through the light, come on

Past the lake?

I didn't say a lake.

I'm sorry.

I said Taylor Toyota.

Past Taylor Toyota going towards Aiken?

Yes. Go through the light. It's at the bottom

Go through--under the Atomic Highway?
Yes.

Across the Atomic Highway and then just past
Go under the underpass. At the bottom of the

On the right?

--it's on the right.

And where's the transportation company?
Sandbar Ferry Road, Augusta, Georgia.
And the name of it?

T&T Transportation.

What's T&T stand for?
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1 A. T&T really didn't stand for anything. We just
2 came up with that name since our last name was Thomas.
3 Q. Got i1t. Thomas & Thomas. Now, are you familiar
4 with the last will and testament of your father?
5 A. Yes.
6 Q. When did you first become aware of that last will
7 and testament?
8 th
A. December 27
9
Q. Of >067?
10
A. >06.
11
0. Were you aware that he had executed a will before
12
that?
13
A. Yes.
14
0. And tell me about your just general awareness
15
that he had executed a will.
16 '
A. He had done a will.
17
Q. Did he--how did you learn that? Did he tell you
18
that or did someone else tell you?
19
A. Yes, he--he did let me know that he had a will.
20
Q. Tell me what he said to you about having a will.
21
A. He said that he had a will and that all of the
22
children would be taken care of.
23
Q. Was--
24
25

Sperling & Barraco, Inc. www.sperlingandbarraco.com
53 Orange Street, Asheville, NC 28801 (828) 253-2744

Record on Appeal, Volume III, Page 584

btpstéwrew.yeslaw.aet/help



IN RE: THE ESTATE OF JAMES BROWN
Deanna Brown Thomas on 10/31/2007 Page 16

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A
Q.
A
Q

what his assets were and what he was doing?

L O L= o

Q.
affairs.
A,
Q.
A.

Q.

he was lacking in any mental capacity at any time prior to

his death?

A.

And grandchildren would be taken care of.
Was he in good, sound mind when he told you that?
Yes.

Was there any incapacity on his ability to know

I don't understand the question.

Was he of good, sound mind?

Yes.

Was he capable of making business decisions?
Yes.

Was he--did he know who his family was?

Yes.

Was he able to transact business?

In terms of--when you say able--

Generally able to conduct his own business

Yes.
At all times up to his death?
To my knowledge, vyes.

Do you have any reason whatsoever to believe that

Not to my knowledge.
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1 0. Are you aware of anyone who has said that he was
2 lacking any mental capacity prior to his death?
3 A. No. Some people tried to call him crazy.
4 Q. Is that--was that just in a generic term or
5 specifically?
6 A. I guess they were upset at the time. Some people
7 have tried to call him crazy.
8 Q. Any particular people?
9 A. Just maybe people that maybe worked with him.
10 You know--
11 Q. Just--
12 A. --might be a little disgruntled employee.
13 Q. Typical conflicts of people that he might come in
14 contact with?
15 A. Uh-huh.
16 Q. It helps her if you say yes or no.
17 A. Yes.
18 Q. Now, you said you then became aware of the will
19 th
on December the 27 , 2006.

20

A. Yes.
21

Q. Tell me about that, please.
“ A. Mr. Dallas and Mr. Cannon came to my home and
“ presented it to me.
24
25
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Did they give you a copy?
Yes.

Do you still have that copy?
Yes.

Were you able to read it?

> o p o B ooO

Yes.

Q. Do you understand that to have been the last will
and testament of your father?

A. Yes.

Q. Do you believe thatvyour father had full capacity
when he executed that document?

A. I don't know when he executed it. I would assume
that he did, yes.

Q. Do you have any reason to believe that he did not
have full capacity when he exécuted his last will and
testament? |

A. Not to my knowledge.

Q Do you have any problem with the will?

A Do I have any problem with the will.

Q. Yes.

A No. I don't have a problem with the will, no.

Q. Do you--is it within your interest to follow your

father's wishes as are contained and written in the will?

Btips/iwww.yestaw.netmhelp
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Deanna Brown Thomas on 10/31/2007 Page 19

A. Yes.

Q. Are you aware of the trust documents that go with
the will?

A. Yes.

Q. The creation of the I Feel Good trust?

A. Yes.

Q. When did you become aware of the--

A. Same day as the will.

Q. Were you given a copy of the trust documents?

A. Actually, I knew about the trust but not in

th

detail until December 27 . I had heard that there was a
trust. I did not--I don't know if that was the trust that

was presented to me on the 27 that I had heard about, but

a trust--the trust, James Brown irrevocable trust--

Q.

A.

Q.

general understanding of the trust similar to your

understanding of the will?

th

Yes.

--was presented to me on December 27th--

At the same time--

--2006.

At the same time you saw a copy of the will?
Yes.

th
Was your--prior to December 27 , 2006, was your
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A.

about the

Q.

A.

that was the trust.

Q.

A.

Q.

seen the will?

A.

Q.

A.

my brothers and sisters and grandchildren would be taken

care of.

Q.

held dear

No. I didn't know--I didn't understand a lot
trust.
Well, you were aware that there was a trust?

I was told there was a trust. I don't know if

But you were told that there was a will?
Yes.

th
But you--prior to December 27 , 2006, you had not

I had not seen that will, no.
And you didn't know the details of the will?

Other than to know that the children, all of--me,

We would all be taken care of.

And your dad had said that in general terms?
Yes. He said that to me.

In general terms?

What do you mean by general terms?

Well, had he gone into specifics?

Well, I mean he said some things to me that I
to my heart that he felt about me.

What did he say?

Well, he said that--you know, Deanna, you've
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traveled a lot, you've seen a.lot with me and I want you to

make sure that everybody's taken care of and everybody's

okay.
Q.

his estate plans?

A.
Q
A.
Q
A

Q.
museum?
A,
Q.
A.

Q.

father did not have full mental capacity when he signed the

trust documents?

>oe P

Q.

you read the will?

Have you read the trust documents?

Did he say anything else in--to you in regard to

Not in detail, no.

In general terms?

I think that he wanted his home to be a museum.
Would that have beeﬁ part of the trust?

I don't know.

But he wanted his home to be perpetuated as a

Yes.
And when did you learn of that desire?
I don't know.

Now, do you have any reason to believe that your

No.

Yes.

Did you read the trust documents at the same time
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Deanna Brown Thomas on 10/31/2007 Page 22
1 A. No, not at the same time but in the same vicinity
2 of time, ves.
3 Q. Within a day or so?
4 A. Yes.
5 Q. Is there anything about your father's trust
6 th
documents that you received on December the 27 from Mr.
7
Dallas and Mr. Cannon that you disagree with?
8
A. Yes.
9
0. Tell me about that, please.
10
A. I was--actually on that day I signed a document
11
to be a trustee because I was told that Al Bradley was no
12
longer a trustee and he would not be a part of the trust.
13 ,
And I signed a document stating that I would be the trust
14
because I was told by David Cannon that--
15
MR. LEVENSON: You mean you'd be the trustee.
16
A. I would be a trustee in place of Bradley because
17 :
that's what my father wanted. And that's what was told to
18
me by David Cannon and Mr. Dallas.
19 ‘
Q. [Mr. Bell] Was that something you were told on
20
that date?
21
A. Yes.
22 . ' :
Q. Was that written in the trust document?
23
A. No, it was not written in the trust document but
24
25
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I was provided with a sheet to sign to become a trustee on
that day, to be added to that document.

Q. My question was not conversations or actions
subsequent to your dad's death. But my question went to
the document itself. My question is: do you have any
problems with the trust document?

A. In terms of what it contains?

Q. Yes.

MR. LEVENSON: And I'm going--Deanna, you are not
to discuss with him anything you and I have discussed
as far as legal advice. If he's asking your personal
opinion you can answer the questiQn; otherwise, ﬁy
advice is do not answer the question if it calls upon
legal advice that I've given you.

THE WITNESS: Yes.

Q. [Mr. Bell] And my question is what problems do
you have with that trust document?

A. As I stated, that problem will be that statement
as when I said it's‘in terms of that being signed, having
to sign that document.

0. But that's something after the fact that I would
characterize as a problem you might have with Mr. Cannon

and Mr. Dallas. As far as the document itself is concerned
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can you articulate for us any problem you might have with
the document?

A, Can I articulate any problem that I have with the
document. The fact that the three trustees that were--the
two trustees that were named, I had a problem with that.

Q. And which--you have a problem that your--that
your father named Cannon, Dallas and Bradley as the
trustees of the trust document?

A. Yes.

Q. Do you understand that to have been your father's
free will intention?

A. Yes.

Q. Was your father fully capable of making that
decision when he signed the document?

A. To my knowledge, I would assumé So.

Q. Do you have any--can you articulate any other
problem you have with the trust document other than the
decision your father made as to the three trustees?

A, No.

0. Other than the selection that your father made of
Cannon, Bradley and Dallas as trustees, are you willing to
cooperate with all the other terms of the James Brown

irrevocable trust?
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1 A. I can't say fully but most of, yes.
2 Q. What parts of the James Brown irrevocable trust
3 would you not want to cooperate with other than the
4  selection of the three trustees?
5 A. Other than that--
6 Q. Yes.
7 A. --I can't think of anything right now.
8 Q. And my question was--you know, I understand you
9 have a disagreement with the three individuals that your
10 dad named as the trustees. Can you articulate any other
11  aspect of--
12 A. No.
13 Q. --the James Brown irrevocable trust that you are
14 not willing to cooperate with?
15 A. No, I can't right now.
16 Q. Now, did--now, prior to your dad's death how
17  frequently would you visit the Douglas--is it Douglas Road
18 or Douglas Street?
19 A. Douglas Drive.
20 Q. How frequently would you visit the Douglas Drive
21 property?
22 A. Probably, when he was home, once every couple
23 weeks.
24
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Q.
A.

down there when he wasn't home if I had to go and see

someone that worked there.

Q.
A.
Q.
A.

Q.

hey, how are you doing. Get a cup of coffee, drink a Coke.

A.

go by or just maybe stopping by on a Sunday after church,
me and my husband and my son, to check on Dad, see how

Dad's doing.

Q.
A.

how Dad's

O A O T

When he was not home?

I would not go down. I think--well, I have been

But primarily when your dad was--

Oh, vyeah.

And every couple of weeks stop by and say hello.
Uh-huh.

Was it one of those nondescript visits? Just

It just depend. He may wanted to see me. I may

No particular reason, just--

No particular reason at all. Stopping by to see
doing. That's it.

Just a nondescript family visit?

Uh-huh.

No particular reason?

Uh-huh.

It really--

MR. LEVENSON: Yes or no.

Sperling & Barraco, Inc. www.sperlingandbarraco.com
53 Orange Street, Asheville, NC 28801 (828) 253-2744

Record on Appeal, Volume III, Page 595

hetpitiww.yestaw.nethelp



IN RE: THE ESTATE OF JAMES BROWN

Deanna Brown Thomas on 10/31/2007 Page 27
1 A. Yes, yes, yes.
2 Q. [Mr. Bell]l Now, how did you learn of your
3 father's untimely passing?
4 A. I was away. 1 was overseas visiting--well, me
5 and my family were overseas in Mexico and, unfortunate for
6 me, I found out on CNN.
7 Q. I'm sorry. Came home immediately?
8 A. Immediately.
9 0. When was the first time you visited Douglas Drive
10 after--
11 th
A. December 26 --
12
0. The next day?
13 _
A. -~-2006.
14
Q. Who was present then?
15
A. All my family, Mr. Bobbitt, Mr. Dallas, Mr.
16
Cannon, Reverend Al Sharpton, his driver.
17
Q. Reverend Sharpton's driver?
18
A. Yes. A private investigator--two private
19 -
investigators that Mr. Dallas had in there, some of the
20
security that was there, two or three of the security guys.
21
And when I say all my family, I meant all my brothers and
22
sisters except for Darrell. My husband Shawn, Yamma's
23
) exhusband Darren. And I said all my brothers and sisters
24
25
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but there was a grand--Forlando was there; Romunzo. That's
all I can think of right now.

Q. Do you know the names of the two investigators
Mr. Dallas had there?

A. I don't remember. I think that they work with
Gene Staulcup.

Q. Do you know Mr. Staulcap?

A I met him once or twice.

Q. So was it--

A It wasn't him. It was two other people that I
assume work for him.

Q. You think it was two Staulcup employees?

A. ’Yeah, that's what I assume. I don't know. They
were doing videotaping.

Q. Now- -

A. And then I think that same night someone from
Dixie Lock & Safe came for the vault.

Q. Now, let me go down that list. Bobbitt; Dallas;
Cannon; Sharpton; Sharpton's driver; two investigators that
you believe were with Staulcup & Associates that were
videotaping the activities of the day; then you said the
security.

A. Uh-huh.
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ID?O:I’?OIDIOEDI_O

Were those the security--
Security that were there.

But was that the ones that had--
Worked there.

Before your dad's passing?

No.

They were called in--

No, I'm sorry. Yeah, it was a couple of people

that worked there prior to--no. There was one security guy

that worked there and then--that I knew that worked there

before Dad passed. And then a couple that was hired after

Dad passed.

Q.

Was the gentleman that had worked security for

your dad prior to his passing, was that--did he work for a

company or was it just an individual?

A.

O o

0.
been some

A.

He--I don't know. He worked for my dad.

Now, you--

Also two--David Washington was there, too.

And who is David Washington?

He worked for Dad, his personal assistant.

Did the security--do you think there might have
new security guards?

Yes, there was. They were new.
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Deanna Brown Thomas on 10/31/2007 Page 30

0. Who brought them in? |

A. Mr. Dallas and Mr. Cannon.

Q. Do--were they with a company or were they
individuals?

A. They were with a company.

0. What company would that be?

A. Sizemore.

Q. And you said your family was there except for
Darrell. Your other brothers and sisters?

A. Yes.

0. Give me their names, please.

A. Terry, Larry, Venetia, Yamma.

Q. So Venetia, Larry, Terry, Deanna and Yamma were

present; Darrell was not?

A.

Q.

in the house on that day?

A.

Q
A
Q.
A

found in one--in the cabinet, one of the cabinets in the

Right.

Was any cash or--was any cash found or discovered

Yes.

How much?

I don't remember how much.

Who found the cash and where did they find it?

I don't exactly remember who found it. It was
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living rodm, and it was immediately taken to the Vault. If
I'm not mistaken, Forlando and my sister Yamma and Venetia
took it to the vault. It was in--there was some in a brown
paper bag and then there were some coins in a Quaker oats
can--canister.

Q. Was it--did the coins have any--

A. I don't know what the coins looked like.

Q. What I was going to ask is did the coins have
collectors value or was it just--

A. I don't know;

MR. LEVENSON: Let him finish the question
completely, Deanna, and then answer it, okay.

Q. [Mr. Bell] Or was it--and I'll give you an
example. At the end of the day I take the change out of my
pocket and dump it in a jar and every month or so I'll roll
up the coins and--

A. I don't know.

Q. Did anyone count the cash?
A. I can't remember.
Q. Do you what range--are we talking about small

denominations, large denominations? Were we talking
several--

A. $100 bills.
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1 Q. Are we talking several $100 bills--
2 A. Uh-huh.
3 Q. --or thousands?
4 A. Yes, several $100 billsi
5 0. Was 1t more than 1,000 or less than l,OOO? How
6  much?
7 A. I don't know the exact amount >caﬁse I did not
8 count. All I know is it was a bunch of $100 bills.
9 Q. Well, if it's several $100 bills I would--my
10  characterization of that would be in the smaller range. If
11 | it was a bunch of $100 bills I would put that in a larger
12 range.
13 A. That's you.
14 0. Would you-- -
15 A. A bunch of $100 bills.
16 Q. And that was all put into the safe?
17 A. Yes.
18 Q. Were there any cashier's checks found?
19 A. I understand, yes, there was. They were put in
20  the vault as well.
21 Q. Did you see the cashier's checks?
22 A. No, I did not.
23 0. Did you counﬁ the cashier's checks?
24
25
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No, I did not.

Do you know if anyone counted the--
No, I do not.

--cashier's checks or the cash?

No.

Was it a lot of cashier's checks or a small

©r o » o P

number of cashier's checks?

I don't know how many it was.

What were the denominations?

I don't know.

Do you know who found the cashier's checks?

I don't know exactly who found them.

?OB’)OD’IOEP

Would it have been one of your family members or
would it have been one of the non-family members?

A. One of the family members.

Q. Were they--for want of a better term, was the
inventory and the looking through things, was that
conducted by the family members or by the non-family
members?

A. What? The inventory?

0. Well, somebody had to have been looking for
things when they found the checks and the cashier's checks

and the cash and the coins.
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1 A. Okay.

2 Q. Was the process--

3 A. I don't--like I said, I don't know exactly when
4  they were found. T know that they were put in the vault.
5 Q. And I understand that. But what I'm getting at
6 was the--were the individuals who were doing the looking
7  for things, were those family members or the non-family

8  members?

9 A. Family members.

10 Q. Now, talk to me about the safe. What is the size
11  of the safe?

12 A. It's--

13 Q. Well, you called it a vault. Do you call it a
14  vault or a safe?

15 A. It's a safe. I say a vault but it stands high.
16 0. Now, your hand is--it looked to me like around
17  four feet off the ground.

18 A. At least.

19 Q Four or five feet high?

20 A Yes. |

21 Q. Does it go all the way to the ground?
22 A Yes.
23 0] Now, inside if it's four or five feet high what
24 |

25
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would be the internal dimensions?

A. I don't know.

Q. Two by three, two feet by three feet?
A. I don't know.
Q. Deanna, some people have what's called gun safes

to put guns in. Have you--do you know what I'm talking

about?
A. I think I've seen one before, but.
Q. Would the safe that your dad has in his house be

kind of the size of a gun safe?
A. Maybe.
Q. Now, who was present when the safe was opened?

A. What day?

Q. Everything I'm talking about is on the 22h

A. Everyone was there; everyone that's listed was
there.

Q. So the whole crowd was there for the opening?

A. I don't know i