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The Respondent Allstate Insurance Company respectfully submits this Return in

opposition to the Appellant’s Petition for Rehearing pursuant to Rule 240(e), SCACR.

o

STATEMENT OF THE CASE

The gene{%s of this action is a motor vehicle accident that occurred on January 27, 2010.
On that date, the Appellant Larry Brand was driving a truck owned by Evergreen Turf
Corporation (“E\f;?ergreen”). Brand worked for Evergreen and was on-the-job when the truck was
involved in a co‘lilision with another vehicle. The driver of the other vehicle (Cassandra Olivia
Stone) was at fau&t for the collision. Brand sustained injuries as a result of the accident.

Several different insurance companies have coverage applicable to the accident.
Progressive Insurance Company provided $25,000 in liability coverage to the at-fault driver.
American Interriational South Insurance Company (“American”) was Evergreen’s worker’s
compensation carrier. Evergreen also had a policy with Westfield Insurance that provided
$1,000,000 in UIM coverage for its employees. Finally, Brand had a personal automobile policy
from the Resporfé}ent Allstate Insurance Company that contained $25,000 in UIM coverage.

Brand ﬁ;st commenced a worker’s compensation claim, which American accepted.
Brand and Ameiécan ultimately settled that claim:for a total amount of $354,750.75. Of that
amount, $83,173}§73 constituted payment for medical bills, and $271,577.02 was for wages and
related compensaftion.

Brand also filed a personal injury action against the at-fault driver in the Court of
Common Pleas _for Williamsburg County. Brand’s attorney served Westfield and Allstate as
UIM carriers in athat action. Progressive Insurance Company, which had liability coverage for
the defendant dﬁiver, tendered its $25,000 limits in exchange for a covenant not to execute.

Later, at media%?on, Brand settled with Westfield for $450,000 of its $1,000,000 in UIM



coverage. The r‘é{’;ulting policy release left Allstate as the lone UIM carrier defending the case,
which the trial ccurt has stayed pending the result of the present action.

In an aﬁé%pt to answer questions about Brand’s ability to recover UIM benefits under his
Allstate policy, B';and filed a declaratory judgment action on December 15, 2014. After filing an
Answer, which included counterclaims for declaratory judgment, Allstate moved for summary
judgment on Oct;)ber 13, 2015. Allstate’s motion argued, inter alia, that its policy contained a
“reduction in dahqages recoverable” provision that meant Brand’s darhages had to exceed all
other coverage a‘:{ailable to him — including worker’s compensation benefits — before he could be
entitled to recove'r any of Allstate’s UIM coverage.

Both paréifgs submitted memoranda on the legal issues, and the motion went before the
Honorable Georéé: C. James, Jr. for a hearing on January 7, 2016. Judge James took Allstate’s
motion under ad;-.iisement at the conclusion of the hearing. Several months later, on August 31,
2016, Judge Jamiés issued an Order that granted Allstate’s motion in part and denied it in part.
Brand filed a tin}iely motion asking Judge James to reconsider his decision, but the judge denied
that motion, and fiBrand appealed.

After.the-ﬁnal briefs and Record on Appeal were filed, the Court notified the parties that
it intended to decide the case without oral arguments pursuant to Rule 215, SCACR. On January
31, 2018, the Cozgrt issued a unanimous, unpublished opinion (number 2018-UP-050) in which it
affirmed the trial icourt’s decision in full. The Appellant filed and served the current Petition for

Rehearing on Fe;?;:*uary 13, 2018.



STANDARD OF REVIEW

Under Rule 221(a), SCACR, a party seeking rehearing of an appellate court’s decision
must demonstra;e “with particularity the points supposed to have been overlooked or
misapprehended By the court.”

ARGUMENT

1. The Court did not misapprehend or overlook any point regarding the state of the
law in South Carolina law following the Sweetser decision.

Brand’s ﬁrst argument in the rehearing petition is that the Court erred in affirming the
trial court’s de%;ijsion allowing Allstate to offset employee-purchased UIM coverage with
worker’s compeﬁ“sation benefits.! As he has done throughout this case, Brand attempts to
support this argﬂ{rlent by relying on a claim that the Supreme Court’s decision in Sweetser v.
S.C. Dept. of 17_1:9. Reserve Fund*® completely overruled a prevision decision by this Court
allowing such a s;,__etoff.3

Brand’s argument does not identify any point that the Court is supposed to have
overlooked or misapprehended. The parties’ appellate briefs contained extensive discussion of
this issue, and the Court clearly ruled on it. Indeed, Brand acknowledges the Court’s ruling by
citing the portion of the opinion in which the Court stated that Calcutt was “overruled on other
grounds” by Swgk_etser (emphasis added). This was an unambiguous decision that the specific

legal conclusion from Calcutt quoted by the Court remains good law despite Sweetser. Thus, the

Here, it is’,jmportant to note that Allstate relies primarily on a “reduction in damages
recoverable provision,” rather than a set-off provision. Unlike a true setoff provision, the
reduction in daniages recoverable” language does not reduce any of the UIM coverage provided
to an insured. The provision in Allstate’s policy merely establishes when the UIM coverage is
triggered. If an insured has damages that exceed the sum of all recoveries made under the other
types of policies and benefits identified in the provision, then the full UIM limits are available.

? 390S.C. 632,702 S.E.2d 509 (2010)

> State Farm Mut. Auto. Ins. Co. v. Calcutt, 340 S.C. 231, 530 S.E.2d 896 (Ct. App. 2000)
3



only reasonable i;_r:lference to draw is that the Court considered all the arguments presented in the
briefs and sided with Allstate’s position. Brand obviously disagrees with the Court’s decision,
but that disagreement, without more, does not provide the basis for granting a rehearing.

Brand further argues that the Court’s decision renders meaningless section 38-77-220 of
the South Carolix}a Code. This assertion is without merit because that statute continues to serve
the function théﬁ_ Supreme Court recognized in Sweetser. Section 38-77-220 specifically
authorizes setoffsi}‘ffor UM coverage in employer-purchased policies, even if that setoff reduces
the amount of a\ffgilable UM coverage below the statutory minimum. The statute continues to
serve that purp05e even after this Court’s decision because the issue in the present case has
nothing to do w1*h §38-77-220. This case does not involve employer-purchased UM coverage; it
involves employée-purchased UIM coverage. Thus, the statute continues to govern one type of
situation, while Calcutt remains good law for another.

As fully discussed in the Final Respondent’s Brief, the purpose of the Supreme Court’s
footnote in Swecftser is merely to ward off any future arguments that Calcutt could affect the
Court’s interpretation of §38-77-220 in any way. This is why the Supreme Court phrased the
footnote the an it did.* The conditional nature of the footnote (“To the extent [Calcutt]
conflicts...”) de%imstrates that the Court viewed Calcutt and §38-77-220 as different authorities
for different sittii;ffions. The footnote, therefore, served only as a preemptive strike against any
parties who mlg:ht argue otherwise in the future. Otherwise, the Court would have simply

overruled Calcu?t in toto without any conditional or qualifying language. The fact that the

*  The footnote states: “To the extent State Farm Mut. Auto. Ins. Co. v. Calcutt, 340 S.C. 231,
530 S.E.2d 898 (Ct. App. 2000) conflicts with this interpretation, it is overruled.” (emphasis
added). '



Supreme Court chose to make the overruling condition and limited is significant for purposes of
the present case, and this Court’s decision properly recognized that point.

Section 3‘-8-77-220 remains in full force and effect, and it continues to serve the specific
purpose the Supreme Court recognized in Sweetser.” This Court’s decision in the current case
does nothing to cflﬂlange that, and it certainly does not render the statute meaningless. Rather, the
Court’s decision facknowledges that the statute does not have any impact on the type of situation
presented by this case. Brand’s arguments to the contrary are incorrect, and the Court should
deny his petition.

11. The Court correctly concluded that Allstate’s policy does not violate any law or
public policy of South Carolina.

Brand next argues that allowing Allstate to offset the full amounts of worker’s
compensation benefits, liability coverage and employer-purchased UIM coverage violates South
Carolina law. The primary problem with this argument is that relies on the same premise as
Brand’s first issug — i.e. that Sweetser overruled Calcutt in its entirety and that S.C. Code §38-
77-220 is the gmy means through which a UIM carrier can have a legal right to setoff. This is
the “South Caroijna law” that Brand claims Allstate’s policy violates. Consequently, the two
issues raised in the petition are inextricably linked. If Sweetser did not overrule the relevant
portion of Calcutt, as this Court correctly concluded, then the “South Carolina law” upon which
Brand bases his argument does not even exist. Thus, because Brand is incorrect about the impact
of Sweetser, he cénnot possibly be right in his second argument, either.

Brand also errs in his assertion that this Court’s decision violates the purpose of UIM

coverage by cre:'fiting a “coverage gap” for any damages he sustained between $25,000.01 and

*  This is not rié;i:essarily the only purpose the statute serves, but even just this one purpose is

sufficient to defeat Brand’s claim that the Court’s decision makes the statute meaningless.
T
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$354,750.75. This Court has already rejected Brand’s arguments on this issue, which were fully
briefed by both pgrties, and that decision was correct for the following reasons.

First, Brend’s argument ignores the actual settlement he reached with Westfield (his
employer’s UIM'}:arrier). Brand suggests he was somehow prejudiced by Westfield receiving a
setoff for the arrl:ﬁbunt of his worker’s compensation benefits. But this assertion is difficult to
. square with the:";fact that Brand received $450,000 from Westfield’s primary UIM policy.
Despite having a: substantial setoff, Westfield paid an even larger amount of UIM coverage to
Brand. Thus, Bf;and received a significant sum of UIM coverage, and any claimed “coverage
gap” was illusory.

The second reason Brand’s argument fails, which is related to the first, is Brand’s focus
on the concept “of UIM “coverage” rather than on compensation for his damages. The
acknowledged pi?pose of UIM coverage is to provide some protection for insureds against being
undercompensaf;t%:};i for their damages. Brand’s situation must be viewed with this goal in mind.
Although Westf}éld was entitled to, and allegedly received, a setoff for the amount of the
worker’s compe'i:.‘i;sation benefits, that did not cause Brand to be undercompensated. To make
such a claim is to ignore the fact that worker’s compensation is, as its name indicates, a form of
compensation fo% an injured party. Westfield did not receive a setoff for no good reason. It

received the alléged setoff because Brand had already recovered $354,750.75 in damages.

Granted, as Brand has argued, worker’s compensation does not include all the same elements of

damages as a to;t claim, but there is a significant amount of overlap between the two forms of

recovery. This 1s precisely why the setoff exists — to prevent a double recovery for an insured.
Here, Erand is absolutely seeking to obtain a double recovery through Allstate’s UIM

coverage. He hs already received a total of $829,750.75 as agreed upon compensation for his



damages. As a rcsult, Brand cannot credibly argue that he was uncompensated for any amount
between the liabézliity coverage and Westfield’s post-setoff UIM coverage. The money that filled
in that “coverag:; gap” might have been worker’s compensation benefits, but it was money
nonetheless. If ﬁé)thing else, those benefits compensated Brand for his lost wages and medical
bills. The large‘:settlement from Westfield then compensated him for any other damages. Yet,
Brand now seek%s to have Allstate pay him for those other damages a second time. This is
undeniably a demand for a double recovery, which violates South Carolina public policy.

It is important to recall that Brand, through his “coverage gap” argument, seeks a
judgment requiring Allstate to pay its UIM policy limits now - i.e. before obtaining any kind of
excess verdict in‘;_the underlying tort case. This request is what constitutes a demand for a double
recovery. The same concerns do not apply under the trial court’s order, which requires Brand to
get a verdict in Eégxcess of $1,025,000 before reaching Allstate’s coverage. If Brand were to
achieve that resut, he would not be getting a double recovery because his damages would exceed
the amounts of t‘le underlying coverages and benefits. In that event, Brand would be entitled to
recover under Aillstate’s UIM policy. Unless and until an excess verdict happens, however,
Brand is only asléing Allstate to compensate him a second time for damages that other coverages
have already satisﬁed. Stated another way, Brand wants to be paid as if he had received an
excess verdict, without actually having to try the case and obtain one. The Court’s decision
correctly preven{s that unfair result.

The thircAi_; problem with Brand’s position stems from the actual language of Allstate’s
UIM policy. As{ig‘elevant to this issue, the policy states:

I't:gthe insured person was in, or getting into or out of a vehicle
wiich is insured for this coverage under another policy, coverage

usider this policy will be excess. This means that when the insured
person is legally entitled to recover damages in excess of the other
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p;c-f!'-icy limit, we will pay only the amount by which the damages
ex_éeed the limit of liability of that policy up to the limit of liability
or:this policy.

[R. pp. 69-70 émphasis added).] This passage plainly demonstrates that Allstate’s UIM
coverage is excess to any UIM coverage on the vehicle involved in the accident. It further shows
that Allstate is nét obligated to pay any UIM coverage unless and until Brand is “legally entitled
to recover damages in excess of the other policy limit.” Obviously that condition has not yet
occurred in the i)resent case. Thus, in light of this plainly worded policy language, Brand’s
“coverage gap” tiﬁeory is incorrect. It is not any sort of setoff for the primary UIM coverage that
triggers Allstate’ii excess UIM coverage. Only a judgment in excess of the primary UIM limits
can do that. Thel’,_golicy is unambiguous on that point.

At a mmunum, this policy language entitles Allstate to receive credit for Westfield’s
UIM limits. Even if Allstate’s “reduction in damages recoverable” provision were not enforced,
the language qué}ed above would still prevent any recovery of Allstate’s UIM coverage unless
Brand ha'd a ju:;'igment in excess of the primary UIM limits. The trial court determined
Westfield’s UIMl limits (after the worker’s compensation setoff) to be $645, 249.25. Brand only
recovered $450,é00 of that amount through his settlement with Westfield, but Allstate gets credit
for the full coveiage amount. See Cobb v. Benjamin, 325 S.C. 573, 482 S.E.2d 589 (Ct. App.
1997). Allstate élSO receives credit for the at-fault driver’s full liability limits of $25,000. This
means Allstate i.';-.,entitled to a credit of $670,249.25 even if the policy did not have a damages
reduction provisién.

Yet, this:'.ié)wer threshold amount would not be the correct result in this case. Allstate’s
policy does con{%{in the “reduction in damages recoverable” provision, and as discussed in the

Final Respondeﬂt’s Brief, that provision comports with South Carolina law and public policy.



Thus, a reductiof; based on the worker’s compensation benefits (as well as the limits of liability
coverage and pri;nary UIM coverage) is both proper and mandatory under the plainly worded
language of Allstate’s policy. For this reason, this Court correctly affirmed the decision that the
true threshold amount for purposes of Allstate’s UIM coverage is $1,025,000.

The trial ,:court’s decision did not create any situation that violates South Carolina law.
To the contrary, ;;he trial court correctly applied South Carolina law to the facts of this case and
the unambiguoqsii';iterms of Allstate’s policy. This Court was right to affirm that decision, and
nothing in the Céurt’s opinion leads to a result that violates the law or public policy of South
Carolina. For thdt reason, Brand’s second argument fails, and the petition should be denied.

CONCLUSION

Brand h;is not demonstrated any specific points that this Court overlooked or
misapprehendedi?in reaching its decision to affirm the trial court’s rulings. The Court fully
considered all the arguments and authorities, and Brand has not shown any basis for disturbing
the Court’s ultirﬁate decision. Therefore, the Court should deny Brand’s petition and allow that

decision to stand:

\

Respectfully submitted,
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