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THE STATE OF SOUTH CAROLINA
In the Supreme Court

IN THE ORIGINAL JURISDICTION
OF THE SUPREME COURT
PURSUANT TO RULE 245(a) (b), SCACR

Appellate Case No: 2016-

Clarence Winfrey, Employee, .........u i iuuinuenunn... Petitioner,

SC Workers’ Compensation Commission

and Form Administrative Order filed

Without Hearing on November 8, 2016,

and American Fire & Casualty Insurance

Company c/o Liberty Mutual Group, ..............oo.... Respondents.

IN RE:
Clarence Winfrey, Claimant, v. Archway Services, Inc., Employer,

and American Fire & Casualty Insurance Company,
c/o Liberty Mutual Group, Insurance Carrier;

SCWCC File No. 1306305

. RECEIVE]D)
And Respondents’ Appeal pending in the SC Court of
Appeals; Appellate Case No.: 2014-001788 NOV 1 5 2016

8.6 REPREME BOVAT

PETITION FOR WRITS OF PROHIBITION AND MANDAMUS
AND FOR AN EX PARTE EMERGENCY ORDER
STAYING THE ADMINISTRATIVE FORM ORDER
ISSUED WITHOUT HEARING AND ORDERING
THE REINSTATEMENT OF BENEFITS UNTIL THE
WRITS OF MANDAMUS AND PROHIBITION CAN BE HEARD
AND RULED UPON

The Petitioner pursuant to Rule 240 and 245(a), (b), SCACR

EXHIBIT |
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hereby petitions the Court for extraordinary Writs of

Prohibition and Mandamus and for an ex parte emergency Order

based on the “special grounds of emergency” established by the

facts set forth hereinafter staying the Administrative Form
Order issued by the South Carolina Workers’ Compensation
Commissioner without hearing filed November 8, 2016, and
enjoining the stoppage of benefits under that Form Order and
ordering the reinstatement of benefits by Liberty Mutual Group
pending a decision on the Writ of Mandamus and Writ of
Prohibition. Said Petition is based upon the following:

1. That the SC Workers’ Compensation Commission Awarded
Mr. Winfrey temporary total disability benefits and all causally
related medical care and specifically all causally related
medical care for his heart, which Award was appealed to the SC
Court of Appeals where it is currently pending under Appellate
Case No. 2014-001788 and is set for oral argument on December 6,
2016. The Respondent Liberty Mutual Group pursuant to the
mandatory provisions of SC Code §42-17-60 is paying for medical
care and paying temporary total disability benefits during the
pendency of the appeal. See Affidavit attached hereto and
incorporated herein by reference.

2. That although the Respondent Liberty Mutual Group has
denied the Petitioner’s entitlement to any benefits under the

Act and has appealed both the payment of any compensation and/or
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medical benefits; and although under SC Appellate Court Rules,
exclusive jurisdiction after appeal lies with the Appellate
Courts in reference to all issues relevant to or pertaining to
the issues on appeal; and while there is no action pending
before the Commission, the Defendant Liberty Mutual Group filed
a Motion with the Commission (attached hereto as Exhibit “A”)
for an Order allowing Liberty Mutuél Group to stop Mr. Winfrey’s
temporary total disability benefits and all medical care. The
Response to the Motion filed by the Petitioner with the SC
Workers’ Compensation Commission is attached hereto and
incorporated herein as Exhibit “B”. The SC Workers’
Compensation Commission without hearing issued an Administrative
Form Order on Noveﬁber 8, 2016 granting the Motion. (Exhibit
“C”). In the late afternoon after 4:00 o’clock p.m. on November
10", the assigned rehab nurse notified Mr. Winfrey and a call
was received by Petitioner’s Counsel from, “Betty” from Liberty
Mutual notifying them that Liberty Mutual was immediately
stopping Mr. Winfrey’s temporary total disability benefits and
all medical care.

3. That assuming for the sake of argument that the
Commission has jurisdiction at this time, that the Commission
statutory authority and regulatory authority contains no
specific provision for any type of emergency relief. The only

Regulation that applies to Motions is Regulation 67-215 and it
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allows for a ten (10) day period to respond to any Motion filed.
As set forth in the Affidavit, Counsel for the Defendant, the
Reépondent Liberty Mutual Group, has requested the full ten (10)
days to respond to the Motion for Reconsideration.

4. That as is set forth in the Affidavit and as supported
by the medical records and the Nurse Case Manager’s Notes, Mr.
Winfrey on August 26, 2016 underwent mitral valve replacement
surgery at MUSC after which he sustained a stroke resulting in
him being partially paralyzed on his entire left side and after
inpatient rehabilitation is at home with a prescribed
wheelchair, walker, and leg brace to allow him to walk at all,
and is receiving home health care for all of the activities of
daily living and is being provided transportation to and from
all necessary medical care and functions related to his
injuries. Mr. Winfrey is totally disaﬁled and his only source of
income to pay for the necessities of life including food and
shelter, is his weekly workers’ compensation checks.

5. That as is set forth in the response to the Motion,
since this matter is pending on appeal and since the
Respondents’ have denied any benefits and since they are only
paying pursuant to the mandatory, statutory requirements that
they pay benefits during the appeal, there is nothing pending
before the SC Workers’ Compensation Commission; thg Commission

has no jurisdiction over this matter at this time; and further
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this is a Motion on the merits which is improper under the
Commission’s own Regulations. Further, there is absolutely no
statutory or regulatory authority set forth in the Motion nor
does any exist to the knowledge of Counsel for the Petitioner
that gives the Commission the authority at any time to étpp
payment of benefits based on pleadings being filed in a separate
common law action in another Court. ThHe Commission is a
creation of statute and is limited to its statutory authority as
specifically set forth under the SC Workers’ Compensation Act.
The only authority to stop benefits without a hearing is under
SC Code §42-9-260 Qherein during the first 150 days for certain
enumerated reasons, six (6) exceptions, the Respondents may stop
payment without a hearing.

6. That further the appeal is currently pending in the SC
Court of Appeals and the basis for the Motion which is the civil
lawsuit that the Petitioner has brought against Liberty Mutual
Group under multiple causes of action is pending in the United
State District Court, Columbia Division, under C/A No. 3:16-cv-
03275-MBS.

7. That Petitioner verily believes that any such Motion,
if proper at all, should be brought either before the SC Court
of Appeals, this Court, and/or before the United Stated District
Court. The SC Workers’ Compensation Commission has no

jurisdiction over a pending lawsuit in the United States
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District Court or the issues on appeal. As set forth in the
Memorandum, its jurisdiction is limited strictly to that
provided by statute.

WHEREFORE, for all of the foregoing reasons and all the
reasons set forth in the original Response to the Motion filed
with the SC Workers’ Compensation Commission, and as set forth
in the Memorandum of Law attached hereto and incorporated herein
by reference, the Petitioner would respectfully request a Writ
of Mandamus be issued to the SC Workers’ Compensation Commission
ordering the Commission to perform the ministerial act of
dismissing the Motion. In reference to the Writ of Mandamus, the

Petitioner would cite to the case of: In The Interest of Lyde,

284 5.C. 419, 327 S.E.2d 70 (1985). The Petitioner has a clear
right to the relief sought as he is entitled to benefits under
the Commission Award and SC Code §42-17-60 since the Award is
pending appeal and there is nothing pending before the
Commission; the Respondent Liberty Mutual_Group has a legal duty
to pay under the Award and statute; and the Petitioner has no
other adequate remedy of law. The Commission has no statutory
and/or regulatory authority and lacks any specific jurisdiction
at this time to entertain such Motion.

Further, the Petitioner would respectfully request a Writ
of Prohibition being issued prohibiting the SC Workers’

Compensation Commission from enforcing its Order and vacating
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the Administrative Form Order issued by the Commission on
November 8, 2016 granting the Motion for a Protective Order ih_
that the Order was void ad initio since the Commission
improperly assumed jurisdiction to entertain the Motion during
the pendency of the appeal; and when no claim was pending; and
issuing an Order in excess of its statutory authority and its
own Regulation not to address the merits by Motion and where the
Petitioner has no adequate remedy to address this improper
assumption or to address this great outrage on settled
principles of law or procedure. As to the Writ of Prohibition,

the Petitioner would cite to the case of Berry v. Lindsay, 256

S.C. 282, 182 S.E.2d 78 (1971) (a Writ of Prohibition may issue
in a proper case to restrain a judicial act).

In reference to the Protective Order, due to the
Petitioner’s situation, it goes without saying that without
medical care and without money to buy food during the pendency
of the consideration of the Petition for a Writ of Mandamus and
a Writ of Prohibition that the failure of the Respondent Liberty-
Mutual Group to provide and/or to be ordered to continue to
provide medical care and temporary total disability benefits
could result in dire consequences to the Petitioner up to and

including his death.
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Respectfully submitted,

Lozl

Preston F. McDaniel, Esquire
SC Bar No. 3770

MCDANIEL LAW FIRM

1315 Elmwood Avenue .
Columbia, South Carolina 29201
(803) 771-7211

Attorney for Petitioner

RECEIVED
NOV 15 201

8.6, soPREYE COORT
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SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION

W.C.C. FILE NO: 1306305

CLARENCE WINFREY, }
}
Employee, }
)
Claimant, }
Vs, ' }
)
ARCHWAY SERVICES INC, }
}

Employer, i DEFENDANTS' MOTION FOR

} PROTECTIVE ORDER

AND }
}
AMERICAN FIRE & CASUALTY )
INSURANCE COMPANY C/O LIBERTY }
MUTUAL GROUP }
}
Carrier, }
}
Defendants. }

TO: SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION AND PRESTON
F. MCDANIEL, ESQUIRE:

Upon proper notice, Defendants, by and through the undersigned, hereby request a
hearing and Order granting Defendant the right to indefinitely suspend all adjusting and handling
of the above titled claim—to include payment of medical and compensation benefits—pending
the outcome of the lawsuit filed by Plaintiff against Deflendant(s) attached hereto as Exhibit A.
The positions of Defendants will be further addressed in a hearing on this matter.

By way of background, this matter arises out of an alleged electrical shock resulting in an
alleged heart injury. Pursuant to the laws of the State of South Carolina, Defendants have
adjusted/handled this claim from the first report of injury and continuing. This Commission has

conducted several hearings on this matter including Single Commissioner and Full Commission
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hearings. Some of these Orders are currently on appeal. This Commission has repeatedly ruled
that Defendants acted properly and in accordance with established South Carolina law. The
Orders of the Full Commission currently on appeal require Defendants to provide ongoing
medical carc and compensation benefits. However, on September 8, 2016, Plaintiff filed a
lawsuit against Defendant in the Fifth Circuit Court of Common Please. This Complaint is
withoul merit and is clearly frivolous. However, for purposes of the case—and this motion—
before the Commission, we must accept the allegations as true. If the allegations are determined
to be true, the mere continued handling of this claim exposes Defendants to ongoing and
unlimited civil liability. It would be inequitable 1o require Defendants to continue to provide
benefits and compensation and to requirc Defendants to continue handling and adjusting this
claim while simultaneously exposing Defendants to ever increasing civil liability. The
Commission cannot require Defendants to violate the law—which Claimant has alleged
Defendants are doing in their handling of this claim. Therefore, this Commission should issue an
Order permitting Defendants 10 cease all activity on this claim pending the resolution of the
Complaint filed by Claimant in the Fifth Circuit. To hold otherwise would be to order
Defendants to violate the law and subject Defendants to further civil liability.

i —

BRETT(A, %\:NY‘E}‘)’

MCANGUS GRUDELOCK & COURIE, L.L.C.

Post Office Box 12579, Capitol Station

Meridian, 1320 Main Street, 10® Floor
Columbia, South Carolina 29211-2519
(803) 779-2300

Attorneys for the Employer/Carrier

Columbia, South Carolina
October 18,2016
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEARS
) FOR THE FIFTH JUDICIAL CIRCUIT

‘COUNTY OF RICHLAND

CLARENCE B. WINFREY, JR., C/A No. 2016-CP-40-

)
Plaintiff, )
)
V. ) .
) COMPLAINT '~ &5 »y X
) (Jury Trial Dema‘ndedg =
AMERICAN FIRE AND CASUALTY ) O ®@ § .
INSURANCE COMPANY ) a0 R =y
c/o LIBERTY MUTUAL GROUP, ) P ST £
. ) e O 5
Defendant, ) ‘-"x = g'g
w £ =z
The Plaintiff above-named, complaining of the Defeqégnt'

above named, would respectfully allege and show unto this

1

honorable Court:
is a

1. That the Plaintiff, Clarence B. Winfrey, Jr.,

resident of Lexington County, South Carolina and that at the

time of the work-related injury that gave rise to this cause of

action, the Plaintiff was an employee of Archway Services, 1Inc.

2, That the Defendant American Fire and Casualty

Insurance Company is a corporation chartered under the laws of
the one of the states of the United States and is licensed to do

and does business in South Carolina, speéifically writing’

workers’ compensation insurance policies for employers to cover

their employees in the State of South Carolina.

3. That at the time of the work-related injury giving
rise to this Complaint, the American Fire and Casualty Insurance

Company c/o Liberty Mutual Group was the insurance carrier for

: DEFEN

DANTS

| A




the employer, Archway Services, Inc., pursuant to the provisions
of the SC Workers’ Compensation Act and had an active policy in
Place to cover al} work-related injuries for the employer and
pursuant to the Workers’ Compensation Act is subrogated to the
rights and benefits of the employer under the Workers’
Compensation Act. At the time of the filing of this Complaint
and at 21l times relevant hereto the Defendant American Fire and
Casualty Insurance Company has employed as the Attorney of
Record before the SC Workers’ Compensation Commission in the
claim for benefits filed by the Plaintiff under the Workers’

Compensation Act which is &esignated as SC Workers’ Compensation

] Commission claim $#1306305, Clarence B. Winfrey, Jr.,

employee/claimant v, Archway Services, Inc., employer, and

American Fire and Casualty Insurance Co. c/o Liberty Mutual

Group, insurance carrier/defendants. Mr. Brett H. Bayne who has

his principle place of business at the time of ﬁhe filing of

this Complaipt and at all times relevant hereto at Meridign

Building, 1320 Main Street, 10th Floor, Columbia, South Carolina.
4. That as is set forth hereinabove, the Defendant

American Fire and Casualty Insurance Company is in the business

i of providing and has issued and at the time of injury occurring

on May 22, 2013, had issued and was the insurance carrier for

i Wworkers’ compensation purposes under an insurance policy issued

to the Plaintiff’'s employer, Archway Services, Inc.




5. That on May 22, 2013 while performing his duties as an
employee of his employer, ihe Plaintiff incurred a work-related
electrocution injury while performing work on a rotisserie grill
at the Publix Supermarket located on Rosewood Drive, Richland
County, South Carolina; which injury was thereaffer'properly and
timely reported to his employer, Archway Services, Inc., who in
tuxn reported the work-related accident to its insurance
carrier, the Defendant American Fire and Casualty Insurance
Company.

6. That subsequent to the reporting of the injury,
workers’ compensation weekly benefits were started to the
Plaintiff and medical care and treatment for injuries arising
out of the work-related accident was authérized by Defendant
American Fire and Casualty Insurance Company; and specifically
with Lexington Medical Center and Dr. Jeffrey A. Travis,
respeétfully as the attending/authorized caxdiovascular surgeon
and Dr. Lanneau D. Lide as the “attending”/treating
cardiologist, were authorized to treat the Plaintiff.

7. That as a result of the electrocution injury and as
part of that authorized care, the Plaintiff underwént “urgent”
open heart surgery involving repair of a ventricular sebtal

defect and coronary artery by-pass surgery.

8. That subsequent to ﬁhe authorization of medical care

and the provision of weekly compensation benefits to the




Plaintiff, the Defendant American Fire and Casualty Insurance
Company also assigned a local rehabilitation nurse to coordinate
Plaintiff’s care who in July and at all times prior to September
13, 2013 in all reports made to the adjuster(s) as Managing
Agent reported that she was prov1d1ng rehabllitation services
and coordinatlng the medical care due to the Plaintiff’s work-
related electrocution injury as being the cause of the
Plaintiff’s need for medical care and disability,

9. That from the date of the accident and the acceptance

and payment of medical care and weekly compensation benefits to
-the Plaintiff and before September 12, 2013, that upon
information and belief, multiple adjusters were involved as
Managihg Agents for the Defendant American Fire and Casualty
Insurance Company-for the Plaintiff’s workers’ compensation
claiﬁ, that had been accepted and for which benéfits were being
paid,

10. That the SC Workers’ Compensation Act provides that
after acceptance of a claim and within one-hundred and fifty
(150) days of tpe reported work-related accident'that the
insurance carri;r may.inveétigate and based on a, “good faith
investigation” may stop benéfits without a hearing prior to
stopping benefits,

' 'il. That without any prior notice, by lettér dated

September 12, 2013 with one'(l) copy of a required workers’

L RN
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compensation form, the adjuster as the Managing Agent for the
insurance claim at that time notified the Plaintiff that
effective as of that date they were stopping all medicai
benefits and weekly compensation benefits payable to. the
Pléintiff on the alleged basis that they had conducted a good
faith investigation and were denying the claim. The Form served
on the Plaintiff and the procedure used were not in compliance
w;th the procedures and réquirements of the Workers’
Compensation Act and the Rules of the SC Workers’ Compénsation
CommiSSion.

12. That subsequent to nptification that the Defendant
American Fire and Casualty Insuraﬁce Company was stopping
benefits based on an alleged good faith investigation and upon
contact and inquiry with all of the Plaintiff’s attending,
authorized treating_physicians, those physicians all immediateiy

issued opinions that his disabling problems and need for medical

| care and specifically those in reference to his severe heart

{ condition and problems stemmed directly from the work-related

electxocution injury. Upon information and belief, the Defendant

had not contacted their authorized attending physicians es to

i thelr opinions.

13. That subsequent thereto, the Plaintiff requested a

hearing before the SC Workers’ Compensation Commission to

reinstate benefits and the only evidence sought to be admitted

}
i
i
i
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at that reinstatement hearing (which was not timely submitted)
by theé Defendant American Fire and Casualty Insurance Company as
a basis for stopping benefits were the written hospital medical
treatment records of the Plaintiff. No medical testimony, no
testimony to support submiésion, nor any Opinion'Statéments, nor
any evidence of any kind other than the hospital records were
submitted to the Commission prior to September 13, 2013 as a
basis for and/or as part of or as the basis for an alleged good
faith investigation upon which basis the Defendant had asserted
to the Commission was the basis for the stopping of benefits.

14. That as a result of ‘the stoppage of medical care and
weekly workers'.compen;ation benefits, the'Plgintiff's treating
physician Dr. Lanneau D. Lide, M.D. also stated the opinion that
the failure or refusal to provide the Plaintiffifull and
complete medical care could have a devastating effect on his
condition up to'and'including his death. V

15. That further as a resvlt of the stopping of weekly
c0mpensa£ion benefits during the Plaintiff’s total disability
from work, the Plaintiff had to seek any assistance he could to
eat and pay his bills includ;ng obtaining high interest loans to
provide income during the denial.

16. That subsequent to the denial of benefits the
Plaintiff also instituted an action before the SC Workers’

Compensation Commission for a- determination that he had




sustgined compensable injury. After hearing, his injury was
found to be compensable and he was awarded compensation and

medical benefits.by the SC Workers’ Compensation Commission

Hearing Commissioner.

17. That subsequent to‘the Award by the Hearing
Commissioner, the Defendant American Fire and Casuélty Insurance
Company appealed that decision to the Full Commission which
after hearing and review affirmed the Commissioner’s decision.

18. That the Defendant American Fire and Casualty
Insurance Company then filed an appeal to the SC Court of
Appeals denying the compensability of the work-related injury
and asking that ghe Decision of the SC Workers’ Compensation
Commission be overturned,

15. That SC law provides that during the pendency of the
appeal before the Appellate Courts of our state, including the
SC Court of Appeals and the SC Supreme Court, that the Defendant
American Fire and Casualty Insurance Company is required to make
paymehts of compensation and medical care as awarded by the SC
Workers! COmpensa£ion Commission. That provision requiring the
payment of compensation and medical care takes effect thirty
(30) days after the decision of the Full Commission Decisjion
affirming the Decision of the Heaxring Commissioner in the

workers’ compensation matter. The failure to pay for medical




care under that provision serves as the second basis for the
filing of this Complaint.

20. That subsequent to the appeal and after demand by the
Plaintiff for the provision of medical care and the
reinstitution of weekly compensation benefits, medical care was
initially rein;tituted as were weekly compensation benefits and
a Rehap Nurse, Mr..Howard Altman, RN, was assigngd to coordinate
the Plaintiff’s medical benefits,

21. That subsequently Dr. Lanneau D. Lide, M.D. and Dr.
Jeffrey Travis, M.D., the Plaintiff’s designated “attending” and
authorized treating medicaliproviders, who pursuant to.the Award
were authorized to treat all heart-related problems in
conjunction with any other medical providers that they deemed
appropriate to fully and completely treat the Plaintiff’s
disabling symptoms stemming from the work-related accident,
referred the Plaintiff to the'Medical University of South
Caroliné (hereinafter “MUSC”) in Charleston, SC for the specific
purpose of the Plaintiff being placed upon the heart transplant
list and for such other procedures and treatment including heart
valve replacement or heart.valve repair that the doctors at MUSC
deemed necessary. As stated to the rehab nurse and as set out in
their medical records, it was and is in the opinion of the
Blaintiff’'s authdrized “attending” physicians, Dr. Jeffrey

Travis, M.D. and Dr. Lanneau D. Lide, M.D., that the heart valve




'necessary medical treatment stemming from the Plaintiff’s work-

i and Casualty Insurance Company éécording to the records with the

’ conference call between the Managing Agent for American'Fire and i

repair or replacement and possible heart transplant were all

related electrocution injury as Awarded by the Commission,
22. That upon information and belief initially medical

care was authorized and paid for by the Defendant American Fire

Medical University of SC; however, upon information and belief
and although responsible, some of the medical services may have
been paid for by the Social Security Administration under
Medicare and not by the Defendant American Fire and Casualty
Insurance Company.

© 23. -That subsequently the attending and authorized medical
providers at MUSC determined that tge Plaintiff was in urgent
need of.a heart valve replacement and the Plaintiff was referred
to Dr. John Ikonomidis, M.D. for the provision of that surgery
and such surgery was to be immediately scheduled.

24. That the Defendant American Fire and Casualty

Insurance Company did not authorize this surgery but held a

Casualty Insurance Company, their Attorney Brett H. Bayne and
the Rehab Nurse after whlch Defendant American Fire and Casualty

Insurance Company refused to provide the medical care until |

after they conducted the depositions of the doctors at MUSC. ;

Upon information and belief that before the time of and at the




time of the request for the heart valve surgery replacement and
at the time of the telephone conference there was no mediéal or
medical opinion evidence that the need for the valve replacement
Surgéry did not stem from the Plaintiff’s work-relateﬁ and
Awarded electrocution injury.

25. That the Plaintiff instituted an action before the scC
Court of Appeals which rendered a decision on March 18, 2016
denying the Defendant American Fire and Casualty Insurance
Company the right to take depositions before the medical care
was provided as ordered by the Medical University of'sc and
ordering the Defendant American Fire and Casualty Insurance
Company to provide that medical care and holding that the
Defendant could only challenge the.causal relationship until
“after” the Defendant American Fire and Casualty Insurance
Company had provided the medical care.

26. That under South Carolina Law, after appeal to the SC
Court of Appeals, jurisdiction over the appeal and all matters
relevant thereto resides in the SC Court of Appeals. Thus after
the Award was made to the Plaintiff based on his claim {action)
for benefits under the Act by the SC Workers' Compensation
Commission and that final Deciﬁion of fhe SC Workers’
Compensation Full Commission was appealed there was simply
nothing pending nor was there any “action”/claim before the SC

Workers’ Compensation Commission at the time that Defendant

10




American Fire and Casualty Insurance Company began to deny this
medical care.

27. That subsequent to the Order of the SC Court of
Appeals on March 18, 2016 ordering the Defendant American Fire
and Casualty Insurance Company to provide this medical care, and
at a time no action was pending before the SC Workers’
Compensation Commission, the Defendant American Fire and
Casualty Insurance Company’s Defense Counsel, the Defendant
Brett H Bayne, issued a letter and a Workers’ Compensation
Commission Subpoena to Palmetto Health Baptist Parkridge for
medical records in reference to the Plaintiff in this actlon
There was nothing in the Subpoena to indicate that the medical
records sought were not related to the Elalntiff’s.workers'
compensation claim. Again, at the time that this Subpoena was
issued, there was no pending action before the SC Workers’
Compensation Commission and the final Award of the Commission

had been issued and was on appeal before the SC Court of

-Appeals.

28. That subsequent to the March 18, 2016 Order, the
Defendant’s Counsel obtained unrelated medical records and who
first requested the assigned rehab nurse to deliver and then

after refused Defendant’s Counsel over objection and without the

_Plaintiff’s permission, submitted those unrelated medical

records to the Plaintiff’s doctors with what the Plaintiff

11
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believes to be the clear intent and purpose of trying to deny
the Plaintiff the heart valve replacement as ordered by the
treating physicians at the Medical University of SC and as
awarded by the Commission and as ordered py the s5C Couit of
Appeals,

29. That in addition thereto after March 18, 2016 the
Defendant’s Counsel presumably at the direction of his client,
continued to communicate with and attempted to'schedule the
deposition of Dr. John Ikonomidis and in fact requested as to
whether or not the surgery could be, “put off until May 2016” to
conduct a depositién. In addition, Defendant’s Counsel without
the knowledge or prior consent and in violation of the éc
Workers’ Compensation Act communicated with the Plaintiff’s
doctor in reference to the setting of a deposition and in
reference to the Plaintiff's care so as to delay the Plaintiff’s
nee&ed surgery. |

30. That the Plaintiff would submit under law that a
Subpoena is legal process that is issued and used in reference
to a pending action and that there must be a2 pending action
before the Tribunal under whose authority it is issued for such
process to be proper. There was no pending action before the SC
Workers’ Compensation Commission at the time that the Subpoena

issued in March of 2016 was issued by the Defendant’s Counsel.
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| 31. That SC law provides that there is to be no contact
with a patient’s physician and that it is a violation of his
right of privacy and the doctor/paéient privilege to communicate
with a patient’s physician without his consent or agreement.
There is an exception to.that general principle under the SC
Workers’ Compensation Act that has been createa which provides
that with the prior knowledge of and having.been given notice of

the specific reason as to the purpose of the communication that

‘the defendants may communicate with an injured workers’

pPhysician, in this case the Plaintiff’s doctors. Again such
communication can only be had under that exception where the
Plaintiff is placed on prior notice that such communication will
take place and as to the specific purpose of that communication,

32. That as of August 2016 the surgery that was requested
io be performed within seven (7) days of the time that it was
felt tp be necessary in January 2016 had still not been
performed.

33, fhat the Plaintiff verily believes that the law has
been violated by the Defendant in reference to these
communications, the Subpoena and the actions taken by the

Defendant American Fire and Casualty Insurance Company through

and by its attorney.

34. That the medical bills incurred by the Plaintiff which

were authorized by the Defendant American Fire and Casualty

13
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Insurance Company for payment of the medical services at
Lexington Medical Center and with Dr. Jeffrey Travis, M.D. and
Dr. Lanneau D. Lide, M.D. remain unpaid as of the date of the
filing of this Complaint although specifically authorized ét the
time that those medical services were provided between May and
September 12, 2013.'

35. That as a result of the acceptance of the claim
between May 22, 2013 and September 12, 2013 and the
authorization of medical care during that time,'the Plaintiff
has been subjected to extreme emotional and physical pressure
and has been exposed to continual harassment by collection
agencies and providers over the non-payment of the medical
bills. Although authorized and entered into a contraect between
the Defendant and the medical providers, the Defendant’s actions
in breaching that contract has exposed the Plaintiff, upon
information and Belief, to potential liability for over three
hundred thousand ($360,000.00) dollars in medical bills incurred
between May 22, 2013 and September 12, 2013. 1In addition, the
Defendant”s improper denial of benefits within the first one
hundred fifty (150) days has exposed the Plaintiff to potential
liability, upon information and belief, for well o§er one

million ($1,000,000.00) dollars in medical expenses,
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FOR A FIRST CAUSE OF ACTION
(Fraud)

' 36. That all the allegations contained in paragraphs 1-35
are hereby incorporated herein as if they had been set forth
fully hereinafter.

37. That as.set forth ﬁereinabove, the Defendant American
Fire and Casualty Insurance Company had specifically accepted
the claim and authorized medical care and had been Paying weekly
workers’ compensation benefits for a period of over one hundred
fifteen (115) days at the time they stopped benefits without a

hearing on the alleged basis of having conducted a good faith

investigation, The Plaintiff upon information and belief would

submit that there is absolutely no evidence that the Defendant
American Fire and Casﬁalty Insurance Company contacted the
Plaintiff’s doctors prior to stopping benefits to determine
their opinion as to whether or not his injuries for which he was
receiving treatment were causally related to the work-related
accident. There is no evidence that the employer or any of its
employees had stated anything or provided any information that
would cause the Defendaﬁt American Fire and Casualty Insurance
Company to deny or to establish a basis for a good faith denial.
There is nothing in the medical - records and no testimony or
evidence was submitted at the hearing which would establish

their right to stop benefits based on a good faith investigation

- or that any 'good faith investigation was conducted whatsoever.
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38, That upon information and belief thg Defendant
American Fire and Casualty Insurance Company only took the
action of stopp;ng benefits over one hundred fifteen (115) days
after having agreed to and having paid benefits to the Plaintiff
and after having authorized medicéal care only after and with the
full knowledge that the Plaintiff had incurred hundreds of
thousands of dolla;s in medical costs related to his work-
related accident which had been previously authorized by them.

39. That in their letter and in the workers’ compensation
form served on the Plaintiff at that time, the Defendant
American Fire and Casualty Insurance Company made the
teépresentation that they had conducted a good faith
investigation and upon information and belief knew at the time
they made that representation that that representation was
false,

40. That the representation made by the Managing Agent for
the Defendant American Fire and Casualty Insurance Company was
haterial, that they knew of its falsity or had a careless
disregard for the truth and materiality of that sta;ement and
made the representation with the intent that it woﬁld be acted
upon by the Plaintiff and the SC Workers’ Compensation
Commission allowing them to stop benefits without a hea;ing and
to deny benefits to the Plaintiff which had previously been

accepted and paid; and with specific knowledge that they could
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not deny the previously accepted claim except on the basis that
the Defendant American Fire and Casualty Insurance Company had
conducted a good faith investigation.

41. That the Plain;iff was ignorant of the fact of falsé
representations made at the time that the representations were
made on September 12th and 13th, 2013.

42. That the plaintiff in a SC workers’ compensation
action has a right to rely upon the law that the Defendant has
the burden of proof at a hearing to reinstate benefits and that .
representation made by the Defendant American Fire and Casualty
Insurance Company that it had conducted a good faith
investigafion and that it would present evidence at a hearing if
a hearing was requested by the Plaintiff to establish that a
good faith investigation was conducted, thus allowing them by
the misrepresentation to in fact stop benefits without a hearing
to the injured worker. The Defendant made these
misrepresentations with the full knowledge that under the law
the Defendant could not challenge the acceptance of the
Plaintiff’s after the one hundred fifty (150) days period had
expired. That all of tﬁese actions were taken with the specific
intent. of defrauding the Plaintiff of the benefits to which he

was entitled.

43. That the consequences of the material

misrepresentations of fact by the Defendant American Fire and
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Casualty Insurance Company were made with the specific intent to

stop the Plaintiff’s compensation and medical benefits without a

hearing which resulted in extreme consequences; damages actual,
consequential and punitive; and injury to the Plaintifrf in that
his medical care was curtailed; he was left without funds on
which to exist during the time that he was totally disabled from
gainful employmeqt; which resulted in bills, bill collection and
extreme mental and physical stress and strain, he was deprived
of the weekly compensation to which he was entitled; he suffered
untold physical and psychological injury and pain and suffering
due to the lack of medical care; and which resulted in
additional damages to him having to seek out and his medical
care having to be paid for to the extent possible and to the
extent available under Indigent Care as provided by the medical
providers and untold damage due to his lack of medical care and
quality of care during the time of the refusal, subjecting him
to mental anguish, humiliation and extremé physical and

emotional stress and strain,

FOR A SECOND CAUSE OF ACTION
(Breach of Contract with Fraudulent Intent)

44. That all the allegations contained in paragraphs 1-43
are hereby incorporated herein as if they had been set forth

fully hereinafter.
45. That the Defendant American Fire and Casualty

Insurance Company had entered into an insurance contract with
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the Pléintiff's employer to provide workers’ compensation
benefits bursuant to the Workers’ Compensation Act and had
assumed responsibility for payment of such benefits to the
injured worker, the Plaintiff in this action, and under which
Act the Act specifically provides that the provisions of that
insurance contract are specifically enforceable by the injured
worker in his own right. In addition, the Defendant entered into
contracts with Plaintiff's designated “attending” physicians and
medical providers between May 22, 2016 and September 12, 2013
and authorized their medical care.

46. That the Piaintiff upon information and belief would
allege that the Defendant American Fire and Casualty Insurance
Company after having accepted the Plaintiff’s injury breached
that contract and the contract Qith the authorized medical
Providers by making fraudulent misrepresentations with the’
specific intent of breaching the contracts with intent to
defraud the Plaintiff of benefits to which he was entitled
pursuant to the provisions of that contract with the employer
and the contracts with the authorized medical providers.

FOR A THIRD CAUSE OF ACTION
(Bad Faith Failure to Pay Benefits)

47. That 8ll the allegations contained in paragraphs 1-46
are hereby incorporated herein as if they had been set forth

fully hereinafter.
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48. That under statute the Defendant American.Fire and
Casualty Insurance Company has a duty not to make, and it is a
violation of SC law for an insurance carrier and/or a Designated
Agent of the carrier and/or an Agent thereof to make, any false
statement or misrepresentation that is false, material and made
with the person’s knowledée of the falsity of the statement with
the intent to deny or cause another to deny any benefit or
payment in the connection with an insurance transaction.

49. That the SC Workers’ Compensation Act specifically
provides and requires a good faith investigatiod in order to be
able to stop benefits once a claim has been accepted as in this -
case,

50. That under existing law the Plaintiff upon information
and belief would respectfully allege that the actions of the
Defendant .American Fire and Casualty Insurance Company in
authorizing medical care and by their refusing to pay and by
further stopping benefits without having performed a good faith
investigation constitutes the bad faith failure to pay benefits
under the insurance contract entered into 5y and between the
| Defendant American Fire and Casualty Insurance Company and the
Plaintiff’s employer, Archway Services, Iﬁc., and that the
Plaintiff is a first party beneficiary to that contract under
the provisions of the Workers’ Compensation Act enforceable in

his own right as such.
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51. That the Plaintiff is entitled to actual,
consequential and on punitive damages as a result of the
Defendant’s actions.

FOR A FOURTH CAUSE OF ACTION
{Intentional Infliction of Emotional Digtress)

52. That all the allegations contained in paragraphs 1-51
are hereby incorporated hefein as if they had been set f9rth
fully hereinaftef.

53. That the Defendant American Fire and Casualty
Insurance Company by having its Counsel issue a Subpoena while
no action was pending before the SC Workers' Compensation
Commission and by obtaining records unrelated to the Plaintiff’s
treatment at MUSC under the gulse of a pending action under the
Workers’ Compensation Act and by then presenting those medical
records to the Plaintiff’s doctors at MUSC without the
Plaintiff’'s éxpress consent exposed the Plaintiff to the
intentional infliction of emotional distress.

54. That the Defendant’s actions in failing to conduct a
good faith investigation but filing forms alleging that they had
conducted such investigation allowing them to stop benefits
under the Workers' Compensation Act without a hearing,
intentionally or recklessly inflected severe emotional distress
which the Defendant knew or should have known would result from
their actions and that their actions in failing to conduct a

good faith investigation and stopping the Plaintiff’s benefits
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after having authorized medical care and having paid benefits
during his extreme disability were so extreme and outrageous
that it exceeded all possible bounds of deceﬁcy and were
furthermore atrocious and utterly intolerable in a civilized
community and the Defendant American Fire and Casualty Insurance
Company thereby caused the Plaintiff’s emotional distress and
such emotional stregs suffered by the Plaintiff was so severe
that no reasonable person could be expected to endure it.

FOR A FIFTH CAUSE OF ACTION
(Abuse of Process)

55. That all the allegations contained in paragraphs 1-54
are hereby incorporated herein as if they had been set forth
fully hereinafter.

56. That the Defendant American Fire and Casualty
Insurance Company upon information and belief directed its legal
counsel to use process, that beipg the Subpoena issued for
records from Palmetto Health Baptist Parkridge, which the
Plaintiff would allege upon information and belief was issued
for and with the malicious intent of obtaining records and
information to present to the Plaintiff’s doctors with the
intent to deprive or deny the pPlaintiff the surgery which had
peen ordered by the SC Court of Appeals by O£der of March 18,
2016 under the Award of the SC Workers’ Compensation Commiséion.
The process was used specifically for the purpose of obtaining

information with the unlawful intent and in contravention of the
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Award of the Commission and Order of the S5C Court of Appeals to
avoid payment of the medical care as 8o awarded and ordered.

57. That the Plaintiff is entitled to damages against the
Defendant American Fire and Casualty Insurance Company for
actual, consequential and punitive damages to include recompense
for physical and'mental injury, expenses, loss of time, injury
as to financial standing and to the Plaintiff’s reputation,
standing and credit.

WHEREFORE, the Plaintiff prays for judgmént against the
Defendant for the following relief: 1) judgment for actuai,
| incidental and consequentiai damages as determined by the Trier
'of Fact; 2) for punitive damages; and 3) for such other and
further relief as the Court deems equitable and proper,
including the costs of this action.

Respectfully submitted,

reston F. McDaniel”
McDANIEL LAW FIRM

1315 Elmwood Avenue
Columbia, SC 29201
(803)771-7211
Attorney for the Plaintiff

September 8, 2016
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SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION

W.C.C. FILE NO: 1306305

CLARENCE WINFREY, }

}
Employee, }
}
Claimant, )
vs, }
}
ARCHWAY SERVICES INC, }
}
Employer, }

} CERTIFICATE OF SERVICE
AND }
}
AMERICAN FIRE & CASUALTY }
INSURANCE COMPANY C/O LIBERTY }
MUTUAL GROUP }
)
Carrier, }
}
Defendants. }

I certify that on this date, I have served a copy of Defendant's Motion for Protective
Order in this action on counsel of record by depositing it in the U.S. Mail, in an envelope with
sufﬁcignt postage affixed, addressed as follows:
Preston F. McDaniel
The McDaniel Law Firm

1315 Elmwood Avenue
Columbia, South Carolina 29201 .

Oclober 18, 2016 / j’(./:U L

Date ona R. Ree
«cgal Assistant to Brett . Bayne




STATE OF SOUTH CAROLINA ) BEFORE THE SOUTH CAROLINA
) WORKERS' COMPENSATION COMMISSION
COUNTY OF RICKLAND ) WCC File No. 1306305

CLARENCE WINFREY,
Employee-Claimant,

REPLY TO THE MOTION
FOR PROTECTIVE ORDER
AND FOR AN ORDER
RETURNING THE MOTION
TO THE DEFENDANTS AS

)
)
)
)
v. )
)
)
)
)
) BEING OUTSIDE OF THE
)
)
)
)
)
)
)
)

ARCHWAY SERVICE, INC.,
as Employer, and

JURISDICTION OF THE
COMMISSION AND AS SUCH
REMOVING THE MOTION FROM

THE RECORD OF THE COMMISSION

AMERICAN FIRE AND
CASUALTY, CoO.,

as Carrier,

Defendants.

TO: SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION; AND

BRETT BH. BAYNE, ATTORNEY FOR BOTH THE EMPLOYER AND ITS

INSURANCE CARRIER:

By way of Reply and to Request an Order Returning this Motion
to the Defendant’s Counsel and removing it from the Record of the
Commission, the Claimant would respectfully submit:

1. That the Workers’ Compensation claim referred to in the
caption of this document after the Defendant insurance carrier
denied this claim, it was awarded by the Hearing Commissioner and
affirmed by the Full Commission and the Defendant insurance

carrier appealed the Award to the Court of Appeals where it is

still pending and where it is set for oral argument before the

South Carolina Court of Appezls the week of December 6, 2016. The
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specific issue raised by the Defendants in their appeal is whether
or not the Claimant is entitled to any benefits under the Act
under the Award of the Commission. Therefore, the Commission at
this time has no jurisdiction over and jurisdiction lies with the
South Carolina Court of Appeals pursuant to South Carolina
Appellate Court Rules, Rule 205.

2. That the insurance carrier is paying compensation and
medical care pursuant the requirements of South Carolina Code §42-
17-60, the appeal section and under their responsibility as the
insurance carrier for the employer. There is no provision under
law for the suspension of those benefits for any reason under that
Code Section,

3. That the insurance carrier in filing this Motion
confuses the Commission with a Court of general jurisdiction. The
Commission is a statutorily created entity and its authority and
jurisdiction extends only to that granted by statute. The
insurance carrier sites no statutory authority for an Order of
Protection and/or for the suspension of benefits in general nor
any statute or law authorizing such an order or for suspension for
the specific reason listed in the Motion, i.e. based on a totally
separate and distinct cause of action filed in a totally separate
and distinct Court of Law.

From our Court of Appeals and Supreme Court Decisions:

T I et 1 it e e 1




“"Motion” is an “ancillarx" action to a “pending” action.

. .

Only disputes ancillary to an employee’s right to
compensation arise under the workers'’ compensation Act.

Claims not affecting the employee’s right to
compensation are within the purview of the Circuit
Court, not of the Workers’' C sation Commission.
Price vs. Peachtree Electrical Services, Inc., 396 SC
403, 721 SE2d, 461 {sSC app. 2011).

Where there exists no pending employee claim for

nsation, the Commission lacks jurisdiction over an
issuwes. Labouseur vs. Harleysville Mut. Ins. Co., 302
SC 540, 397 SE2d 526 (1990).

A medical provider’s common law claim for payment of an
employee’s medical bills do not fall within the purview
of the Act and such claims would properly be litigated

in the Circuit Court. Roper Hospital vs. Clemons, 326

SC 534, 484 SE2d 598 (SC app. 1997)

Where the claim is a common law or equitable claim, such
claims are within the purview of the Circuit Court, not
the Commission. Price vs. Peachtree Electrical
Services, supra.

4, That the Motion should be returned to the Defendants

but also because it is fatally, procedurally and substantively

defective. The Full Commission has previously ruled that a,

no pending action before the Commission at this time as to the

on appeal before the Court of Appeals.

because the Commission does not have subject matter jurisdiction

There is

decision of the Commission awarding benefits which is currently in

Next, Rule 67-215 - first, under (B) the Commission will not

entertain a Motion which involves, “the merits of the claim”.

Lo
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suspension of benefits, which is the request made in the Motion,
invelves the merits of the claim.

Under (D), the body of the Motion is to contain{“numbered”
paragraphs and more importantly, specifically and substantively,
“if the grounds on which the motion depends is based upon the

existence of facts not in the Commission’s file, the moving party

shall file an Affidavit or Affidavits evidencing those facts”.

The Motion is based on facts, the documents attached to it, that
are not in the Commission file.
Subsection (F), specifically requires that, “the moving party

shall file the Motion and Proof of Service with the Judicial

Department.

5. That in addition to all of the above, the document
attached to the Motion is not in evidence and is not a proper
evidentiary item for submission under either the Commission’s
Regulations for the submission of documentary evidence nor is it
properly admissible under the Administrative Procedures Act. For
thié document to even be contained within the Workers’
Compensation file where it may be reviewed at some point in the
future by a Commissioner charged with hearing and making a
decision on further matters; assuming that the Award is affirmed
on Appeal and jurisdiction is returned to the Commission is highly

prejudicial. This document is hearsay and is irrelevant,
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immaterial and is inflammatory and is highly prejudicial to the
rights of the Claimant to benefits under the Workers’ Compensation
Act. It is not in any way and the Claimant would repeat, in_any
way relevant to any entitlement or any right to benefits under the
Act.

For all of the foregoing reasons, the Claimant would request
that the Motion be returned as being outside the jurisdiction of
the Commission and that the Motion and attached documents be
ordered to be removed from the Commission file to prevent any
future prejudice that this filing may have upon the Claimant. The
basis for the Motion involves a common law right of action, filed
in the appropriate Circuit Court which has nothing to do with the

Claimant’s entitlement to benefits under the Act and Motion should

be denied.

Respectfully submitted,

2 AU

Preston F. McDaniel
McDANIEL LAW FIRM
1315 Elmwood Avenue
Columbia, SC 29201
(B03)771-7211

Attorney for Employee/Claimant/
Respondent

October 27, 2016
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BEFORE THE
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION

WCC FILE NO. 1306305

Clarence Winfrey, )
) CERTIRICATE OF SERVICE
This & to certity that the undersigrad has on this date urv:dacvyyoﬂhbord.un!{-e
Claimant, ) TS i e b g e o bl s
positing a reaf, postage pai 2 United s mall, frst dass,
VS. ) ::::s:)é 2 :e mmreﬂ&?pﬁﬂlﬁmp:;emr::;sm the represented
) partylles;.
H By Elaine Boyd on November 8, 2016
Archway Service, Inc,, )
Employer, )
American Fire & Casualty Co., )
Carrier, )
Defendants )
)

A Motion regardingthe following issue(s) has been received.
Motion for Protective Order
- Appointment of guardian Ad Litem
Attorney’s appearance before the Commission
Withdrawal of Representation
 Attomney’s Fee
Claim Pending Commission Review
Postpone
— Adjourned the Scheduled Hearing
Self Insurance Privileges -
——  Penalties and Interest
— Third Party Practice
— Other:

—

——

———

The following disposition has been made: Granted Denied
Set for Hearing
Have Attorneys brief the Issue

—

Reasons:
Columbia, SC
@\%\);ﬁ‘ Codfimissiofier T ”
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