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CERTIFICATE OF COUNSEL

Counsel for the Petltloners certlﬁes that the Pet1t10n for Reheanng was made and

B "":ﬁnally ruled on by the Court of Appeals on January 18 201 8
A QUESTIONS PRESENTED '

1. Did the Court of Appeals err by finding and concluding that the Commission’s Decision and
* Order is not supported by substantial evidence and is affected by errors of law. :

| 2. Did the Court of Appeals err by substltutlng it judgment for that of the Commission and by
remandmg this matter for further proceedings? : .



- STATEMENT OF THE CASE

: This is a workers’- compensation case. The Respondent inthis matter Lettie Spencer o

i fsustalned 1nJur1es to her lower back and psyche on June 22 201 l as a result of an acmdent ansmg S

.‘ ‘out of and m the course of her employment as anurse w1th the Employer (Record on Appeal pp 22 -.{-‘__'-.‘:-;??:}‘: y

23). Followmg thls acc1dent, the Petitioners pa1d ‘for certain medlcal treatment rendered to l\/Irs. ’
Spencer for these injuries, and also paid temporary total compensation to her. (Record on Appeal pp.
3 - 4).

- Mrs. Spencer contends that she is permanently and totally dlsabled asa result of the

o ) o accrdent whlch forms the basrs for thls case. (Record on Appeal pp 22 23) She contends that she v i

415 entltled to an award of compensatlon for such permanent and total d1sab111ty, as well as prov1s1on y' '

T and payment for causally related med1cal care for the remalnder of her hfe (Record on Appeal Id ) o

In the alternat1ve she contends that she is entltled to beneﬁts for a drm1nut1on in her ab111ty to earn
» wages and pursuant to S C Code Ann. § 42- 9-20 (1976)
The Petitioners agree that Mrs. Spencer has sustamed some degree of permanent _.

“partial dlsab1hty asaresult of the acc1dent 1nvolved in thrs case but deny that she is permanently and
totally dlsabled (Record on Appeal pp. 24 - 25). They further deny that Mrs Spencer is entltled to
wage loss beneﬁts (Record on Appeal Id Id ). The Petltloners further agree that Mrs Spencer is entltled‘-_ '

to ongomg authonzed causally related and reasonable and necessary medlcal care whlch tends to B

o .‘; . 'lessen any drsab111ty sustamed by her (Record on Appeal Id )

A hearmg to cons1der the 1ssues set forth in the Partles Forms 50 and 5 l was‘ S

V c‘onducted before Comm1ssroner_M1chael Campbell on September 3,2014. _Followmg that hearmg-
he issued his Decision and Order setting forth his findings of fact and conclusions of law. (Record
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on Appeal pp. 1 - 15). Mrs. Spencer then requested Full Commission Review of Commissioner

Campbell’s dec1sron (Record on. Appeal pp 26- -27). A hearing was then held before an Appellate '

N -;Panel of the Comm1ss1on whrch afﬁrmed Comm1s51oner Campbell’s dec1s1on for thrs case (Record D

-f-_.j..;on Appeal 16.- 21)

Mrs Spencer then filed aNotlce of Appeal ofthe Comrmssmn s De01s1on and Order
' for this case. (Record on Appeal pp. 28 - 29). The Court of Appeals heard oral arguments in this-
matter and. subsequently 1ssued its Oplmon dated November 29,2017 reversrng the Dec1s1on and

Order of the ComrmsS1on and remandmg thls case for further proceedings.

The Pet1t1oners then ﬁled a Pet1t10n for Reheanng which was demed by the Court of : '

: Appeals by 1ts Order date J anuary 18 201 8

The Pet1t1oners contend that the Opm1on of the Court of Appeals in tlus case conﬂicts o |

- w1th prior dec151ons of this Court.‘ They respectfully ask that thl_s Court grant the1r Petrtlon for a Wrrt -
“of Certiorari, and review that Opinion.

ARGUMENTS
.l THE COURT OF APPEALS ERRED BY FINDING AND CONCLUDING THAT TI-IE
COMMISSION’S DECISION IS NOT SUPPORTED BY SUBSTANTIAL EVIDENCE AND IS
AF FECTED BY ERRORS OF LAW

In workers' compensatlon cases in this State, the Wo'rkers"‘ "Compensation -

Comm1ss1on isthe ultlmate fmder of fact. Holmes V., Natlonal Service Industries Inc. 395 S. C 305

: :v f-‘7l7 S E 2d 751 (201 l) If the Commrssron s dec1s1on is supported by substantlal ev1dence 1t must o R

'._«ibe afﬁrmed Id also Pierre A Seasrde Farms Inc 386 S C. 534, 689 S E 2d 615 (2010)

Substantral evidence i is not.a mere sc1nt111a of ev1dence nor the ev1dence v1ewed
blindly from One side of the case, but' is evidence which, considering the record as a whole, Wou_ld
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allow reasonable minds to reach the conclusion that the administrative agency reached or must have

~ reached in order to justify its action. Lark v. Bi-lo Inc., 276 S.C. 130, 276 S.E. 2d 304 (1981). The

o substantral evrdence test need not and must not be erther Judlcral fact-ﬁndmg or a substrtutlon of : I B

. JudrcralJudgmentforagencYJudgment and aJudgmentuponwhrchreasonable menmlght d1fferw111 SR

not be set aside.” Holmes, supra. ‘

- The findings of an administrative agency are presumed correct and will be set aside

only if unsupported by substantial evidence. Rodney v. Michelin Tire Corp., 320 S.C. 515, 466

S.E.2d 357 (1996). A court shall not substitute its_ judgment for that of the agency as to the weight

'of the evidence.on.’question's-'of -facti Id-.The cburt- 'may.reve'rse'the 'd"'ecislonzif substantial right':s-ofi L

an appellant have been preJudrced because the admlmstratlve ﬁndmgs 1nferences conclus1ons or

de01s10ns are clearly erroneous in view of the rellable probatlve and substantral evrdence of the ' -' -

whole record Id
| The precedent cited above is longstandmg in tlus State and strong in its terms All _
partres 1n a workers compensatlon cases in South Carohna are subJect to clear and express- )
parameters of the substantlal ev1dence rule. |

In its Oplmon for this case the Court of Appeals concluded that there is not

substantral evrdence in the record for tlns matter to support the Commrssron s dec1sron The Court o -

of Appeals further held that the Commrssron comm1tted an error of law by awardmg compensatlon

‘ and beneﬁts to Mrs Spencer only under the prov151ons of S C Code Ann § 42- 9 30 (1976) (the_‘ -

“scheduled member statute”) Fmally, the Court of Appeals appears to have made its own ﬁndmgs S '

- of fact and conclus1ons of law in thls-case, and sub_stltuted its Judgment for that of the Commrss1on,‘
by concluding that “no reasonable mind could have reached the conclusion that [Mrs.] Spencer is -
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| anything but permanently and totally disabled.”

First, there is no prohibition agalnst awardmg compensatlon to an 1nJured worker

',_:under § 42 9- 30 when that Worker has sustamed 1nJur1es to multrple body parts It is: routmely done > o

e _-by the Comm1ss1on in’cases where an. emPIOYee is capable of worklng, or in. fact has returned to-;., PR

' gamful ‘employment and is earmng,the same wages they _earned before they sustalned awork-related
~ accident. Indeed, an injured worker in South Carolina has had on a longstanding basis and rightfully
50 the option pursuing an award of compensation fora “scheduled member loss” or a “wage loss”

in crrcumstances ‘where multiple injured body parts are 1nvolved Smgleton V. Young Lumber Co.,

R -;-1{236 S C 454 114 S. E 2d 837 (1960) It was therefore not an, error of law for the Comm1sswn to_' - B

. make an award to Mrs Spencer as 1t d1d in th1s case

| The Court of Appeals also substltuted its own: ﬁndmgs and Judgment as to the mer1ts T

. of the ev1dence presented to four members of our Workers Compensatlon Comm1ss1on More. '_
o 1mportantly, the Court of Appeals substltuted its Judgment for that of the Comnnssmn w1th respect. |
tothe welght tobe g1ven to that eV1dence Such actlons contravene leg1ons of precedence estabhshed B |
by this Court over decades of t1me | |
In its Opinion the Court of Appeals stated that the Commission’s decision that Mrs.
) 'S.pencer 1s not totally dis..ab'led “was based'on vid_‘eo evidence of [Mrs.].‘ Spencer performlng various B
tasks.” This statement is not correct .' ’l‘he Commrss1on based its’ rul1ngs not only on non-
' ~:.controverted and unopposed video ev1dence spanmng a srgmficant penod of t1me but also on the:-'
" fact that certaln statements and opmlons of Mrs Spencer $ expert wltnesses as to her phys1cal and o
mental cond1t1on are not reliable and carry little weight in this case because they are based on |
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inaccurate information, including her own statements as to her physical and mental condition.'

As outlined in its brief to the Court of Appeals there are numerous instances where

o "_-’:,Mrs Spencer prov1ded 1naccurate and untrue 1nformat10n to: medrcal prov1ders whlch they rehed.{ S

i._;,upon to support the1r oprmons Any medlcal or s1rmlar opimon Wthh is based on an 1naccurate-’-f‘ T

hlstory or other untrue 'mfo'rmation is inherently unrellable. _
Itis without dispute inthis case that Mrs. SpenCer withheld from her expert witnesses
si gniﬁcant infonnation regarding her pre-existing physical and psychiatric problems. A fair reading .'

| of those opimons is to the effect that the work-related injury sustained by her in June 2011 d1rectly

o -V caused the phys1cal and mental problems Wthl‘l have created her alleged total dlsablhty

Those oplmons are obv1ouslyunrehable Atbest Mrs Spencer suffered aggravatlons_ I_ - ' g' |

L of pre ex1stmg problems and conditlons asa result of her acc1dent in 2011 As such the experts R

involved i 1n thls c‘ase should be requlred to state the1r oplnlons in that regard. And once they do, the -
| next question is to what extent have Mrs. Spencer’s pre-.exis'ting conditions »been so aggrav_ated and. '

to what degree have any 1ncreased problems contrlbuted to her dlsablllty One cannot evaluate the
: comblned effects of an injury and a pre- ex1st1ng condition, unless they fully knovv and understand
, the nature and extent of that pre-existing condition.

Further and with respect to the video ev1dence showmg the degree to Wthh Mrs

| Spencer 1s. in fact 51gmﬁcantly and phys1cally active the Court of Appeals wrote in 1ts Oplmon
- “Adm1ttedly, the [Comm1ss1on] has discretion to welgh the ev1dence However to

6

! For example, Mrs. Spencer related to one of her physicians that she has to use-a cane .
- “while ambulating. The Court of Appeals wrote that the Petitioners “introduced video
surveillance of [Mrs.] Spencer not using a cane in one instance while outside her home”.
(emphasis added). This statement is not accurate. The video submitted in thls case shows not
one instance when Mrs. Spencer is in fact using a cane to walk.



allow the [Commission] to find certain evidence does not negate a finding of total
disability in one circumstance and find that same evidence does negate a finding of
total disability in another circumstance, would be to allow the [Commission] to
arb1trar1ly exer01se 1ts d1scret1on

In makmg tlus statement the Court of Appeals made reference to other cases where"- SR

, -the Comm1ssron apparently deterrmned that certam v1deo ev1dence d1d not negate a ﬁndmg of total -
N d1sab1l1ty. No where in the record for this matter is there any video or similar eyldence which was
used in any other workers’ compensat_ion cases. To allow the Court of Appeals to reach such a far-
reaching conclusion. here, based uponevidence not contained in the record before th1s Court;- is .

. h1ghly prejudlcral fo the Pet1t1oners

The real and v1sual 1mages of Mrs Spencer are solely umque to her Those 1mages R

- coupled w1th the lack of rel1ab111ty of the expert op1n1ons in- tlns case fully support the '_f .

: Comm1ss1on ] ﬁndmgs and conclusrons here
And again, the-video evid_ence must be paired and comparedwith the medical

evidence to view and understand the totality of the circurns,tances in this matter and to reach a fair

.'and Just de01sron for all 1nvolved The Respondents submit that the Comm1sswn properly welghed - .

and evaluated the ev1dence in this case, and reached a fair and just decision.

2. THE COURT OF APPEALS ERRED IN SUBSTITUTING ITS JUDGMENT FOR THAT OF
- THE COMMISSION AND BY REMANDING THIS MATTERFOR FURTHER PROCEEDINGS

In its dec1s1on for tlus case the Court of Appeals remanded this matter to the Workers |

o «Cornpen‘sation' Co_mrmss1on “for adetermmatmn.of [Mrs.] Spen_cer s compensatron_cons]stent w_1,1:_h_jf- S

this opinion -’?: -As" noted 'earlier ' the Court of Appeals also wrote that “no.reasonal)le 'mind ‘Could"_:; o

‘have reached the conclus1on that [Mrs. ] Spencer is anythlng but permanently and totally d1sabled ”
Th1s language suggests that the Court of Appeals found as a matter of law that Mrs. Spencer is
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permanently and totally disabled. By doing so the Court of Appeals has clearly substituted its own

judgment for that of the Commission.

As noted above the Pet1t10ners contend that the Comm1ssmn after con51der1ng and _S e

" Welghmg all of the eV1dence presented in. thls case correctly and falrly entered an award of e |

compensation and beneﬁts to Mrs. Spencer for the 1nJ'urre's she sustalned. The Court of -Appe_als,
.however, appears-to have retried this case on appeal and made its own ﬁndings of fact and
conclusions of law. Such an action contravenes a longstanding history in South Carolina of honoring

' the presumptive validity of an administrative agency’s decision.

The law 1n South Carohna in that is well estabhshed by thls Court A dec151on of an_ S o

;.adm1mstrat1.ve agency should be afﬁrmed unless that dec131on 1s clearly erroneous in view of the
| :.r_e‘habler, pl‘ObatIVe' and substa‘nt_lal evrdence on the_ record as. a_.wh'ole; m, 's_upra.-' The _subs'tantral .' -
: ‘eyidence: rule.rn_e_ans. that the court will not: overturn .ﬁndings of fact' by anadmihistrative agency

unless there isno reasonable probability that the ‘fact could be as related by the witness upon whose
'testrmony the ﬁndlng was based Id When factual ﬁndlngs are supported by substantlal ev1dence
analogous to ajury's fmdmg of fact on dlsputed issues, the agency's concluswns should be afﬁrmed .

~Hunter v. Patrick Construction Comoanv 289 S.C. 46,344 S. E 2d 613 (1986)

In other words, whlle mmds may d1ffer de01s10n of the Comrmssron must be afforded R

B the same respect a Jury receives when it undertakes to spend the time and effort to hear and consider

e the. ev1dence presented in- a contested matter and render a decls1on All partres and those otherwrse. el

- 'involved in workers compensatlon cases in thls State - 1nJured workers the1r employers and thelr_ FODE

_msuran_ce carriers, as well as attomeys who pract1ce in this area - recogmzeand accept this well-
- reasoned le'galconcept. Not always does a party in a contested matter receive the decision it wants,
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" Certiorari in this matter be granted. .~ . 7.

but by following the law all parties know and understand that a case has been fairly ruled upon.

L CONCLUSION

B '.:'-:'I'he Comnussmn s de0131on is thls caseis not affected by'an error of law" The Court SRR

"of Appeals simpl'y views the evidence in a fashion different from the Commissiori.' Longstanding
precedent in this State establishes that in such 'eircumstances-the decision of the agency below has
to be affirmed.

For these reasons the Petitioners respectfullly ask that their_Petition for a Writ of

: ReSpectftfllY-',Silbmitted,_‘ N

'Clarke W. McCants, III
Nance, McCants & Massey
"POBox 2881 . -

Aiken, SC 29802
(803) 649- 6200 Ext. 21

e ‘ i Counsel for Petmoners

- Dated: February 20, 2018 ‘
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PROOF OF SERVICE

I certify that I have served a copy of the Pet1t10n for Writ of Certiorari and Appendix on
counsel for the Respondent, Andrew W. Creech, Esquire, by depositing a copy of the documents. -
in the United States Mail, postage prepaid, on February 20, 2018 addressed to Andrew W.
Creech, Esquire, Elrod Pope Law Firm, P.O. Box 11091, Rock Hill, SC 29731

~ February 20, 2018 - ' IR '
S Clarke W. McCants, I = {,
Amy P. Shumpert
P. 0. Box 2881 S
. Aiken, SC- 29802-2881
- (803) 649-6200- - _
’ 'Attorneys for Petltloners R



Nance, McCants & Massey . ﬂ Q@
Attorneys & Counselors at Law = - . -

218 Newberry Street, S.W.
A1ken, South Carolina 29802 _ o
Telephone (803) 649—6200 '.._f""- SR

James D.Nance, LLC . "7 PostOffice Box 2881

- Clarke W. McCants, III, P.C. - o © Aiken, SC 29802-2881
A. Shane Massey, LLC o ' Fax: (803) 649-5566
Amy Patterson Shumpert ' ' ' :

February 20, 2018

_ B O ME

The Honorable Daniel Shearouse ' o RL{CEIVE@
Supreme Court Clerk of Court ;

P.0.Box 11330 T R FEB 23 28?8

l.‘f":'";*c"l“mbla SC20211 L SC Cour’z oprPea!s B
| InRe Lettie: Spencerv NHC Parklane Inc et al S

-"WCC File No:: 112078 U
Appellate Case No 2015 002112 o

Dear Mr Shearouse

Please file in the above-referenced matter the original and six coples"of the Petition

for Writ of Certiorari, two copies of the Appendix and the Proof of Service thereof upon opposing’
Counsel Also enclosed is the ﬁlmg fee for this Petltlon :

- I'would note that compact d1scs containing certain video evidence were made part of
the original record on appeal for this matter, and are in the possession of the Court of Appeals. By
a copy of this letter I would respectfully ask the Clerk there transmit those CD’s to you for inclusion
in the Record for this case. If I should take any other act1on in that regard 1 Would appre01ate your
. assistance in advising me accordmgly : :

Thank you for your consrdera’aon as part of th15 matter.

‘With best regards Iremam

Clarke W. McCants,

- CWM,IIl/aps

Enclosures

cc: The Honorable Jenny Abbott Kitchings
Andrew W. Creech, Esquire
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