THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM GREENVILLE COUNTY

In the Circuit Court RE CEI VE

Perry H, Gravely, Circuit Court Judge ~ FEB 23 2013

%)
J

SC Court of Appegss

Appellate Case No. 2017-002636
C.A. No.: 2017-CP-23-1463

Harold Ayton, #283022............ e Appellant,
Vs.

South Carolina Department of Corrections, Brian Sterling, and
Scott Lewis,.....ccovvvviiivninninnnn.n. e Respondents.

RETURN TO APPELLANT’S MOTION TO PROCEED IN FORMA PAUPERIS

Respondents South Carolina Department of Coﬁections, Brian Sterling, and
Scott Lewis (Respondents) hereby respond to Appellant Harold Ayton’s (Appellant)
Motion to Proceed in férma pauperis, which is captioned “The Appellant Motion and
Affidavit to Proceed Without Payment of Cost and Fees”. Initially, Respondents would
advise the Court that the undersigned counsel has never been served with a copy of the
 Appellant’s Motion, which appears to have been filed and/or received by the Court on
February 8, 201 8 After receiving a copy of correspondence from the Court addressed
to the Appellant, advising him of deficiencies with his certificate of service for this

Motion, the undersigned counsel’s office contacted the Court and subsequently



obtained a copy of the Appellant’s Motion on February 20, 2018 from the Court’s
website.
In his Motion and attached Affidavit, the Appellant seeks to prdceed with his

appeal in the above-captioned matter “without payment of fees or costs on account of

his poverty.” See Appellant’s Motion to Proceed Without Payment of Costs and Fees.
The Appellant’s Affidavit in Support of his Motion sets forth that he has no money or

income. See Affidavit in Support of Motion to Proceed Without Payment of Costs and

Fees.

In the underlying case, the Appellant filed a civil action seeking damages

under alleged causes of action for: 1. Trover and Replevin; 2. Nuisance; 3; Conversion,;
4. Detinue; 5. False Imprisonment; 6. Outrage Mental Anguish; and 7. Gross
Negligence. See Exhibit A (Complaint). The thrust of the Appellant’s causes of action
was that he was improperly imprisoned and wanted monetary damages for being
incarcerated after pleading guilty and being sentenced. Id. The Honorable Perry H.
Gravely granted the Respondents’ Motion to Di;miss in the underlying action. See
Exhibit B (Order).

South Carolina law is clear on this issue. As set forth in Martin v. State, 321

S.C. 533, 535-36, 471 S.E.2d 134, 134-35 (1995), in the absence of a statutory
provision allowing the general waiver of filing fees, we conclude motions to proceed

in forma pauperis may only be granted where specifically authorized by statute or

required by constitutional provisions. Id.; citing Tahtinen v. Superior Court, Pinal

County, 130 Ariz..513, 637 P.2d 723 (1981); Steinkamp v. Jacque, 36 Conn.Sup. 37,

410 A.2d 489 (1979); 1986 Op.S.C.Att'y Gen. No. 86-44 at 131. Appellant Ayton’s



case does not fit within one of the statutory or constitutional exceptions to the
-requirement of a filing fee set forth in Martin and his case does not concern a
fundamental right that requires waiver of the filing fee. Id.

Further, in the case of Martin v. S.C. Dep't of Corr., 350 S.C. 196, 197-98, 565

S.E.2d 756, 757 (2001), the South Carolina Supreme Court held:

Upon examination of sections 24-27-100 and 24-27-150, it is clear that
the institution of a payment plan in order to finance filing fees is
intended only for use at the trial court level. The plain language of
section 24-27-100 states that the payment plan was enacted for the
purpose of assisting indigent prisoners when they “bring a civil action
or proceeding.” By definition, civil actions or proceedings are
brought at the trial court level. In contrast, filing an_appeal or
petition for a writ of certiorari does not constitute “bringing a civil
action” but simply seeks review of a civil action that has been
concluded in the trial court. Accordingly, the payment plan laid out in
sections 24-27-100 and 24-27-150 is not applicable to filing fees
incurred at either the Supreme Court or the Court of Appeals.

I;d. (Emphasis added).

Based on the foregoing, South Carolina law is clear that Appellant Ayton cannot
proceed in this appeal without paying the required filing fee, paying for the transcript
from the hearing held at the circuit court, and paying any additional costs and fees
associated with his appeal. Therefore; counsel for the Respondents respectfully request
that the Appellant’s Motion to Proceed Without Payment of Cost and Fees be denied.
Further, if the Appellant is unable to pay the required fees and costs, the undersigned
counsel for the Respondents respectfully requests that Mr. Ayton’s appeal be

dismissed.

[Signature appears on following page.]



Respectfully submitted,

CLARKSON, WALSH & COULTER, P.A.

Ca & —

James P. Walsh (S.C. Bar No. 15180)

P. Christopher Smith, Jr. (S.C. Bar No. 74086)
Post Office Box 6728

Greenville, South Carolina 29606

Phone: (864) 232-4400

Fax: (864)235-4399
jwalsh@clarksonwalsh.com email
csmithiclarksonwalsh.com email

Attorneys for Respondents

Greenville, South Carolina
February 21, 2018
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
)
COUNTY OF GREENVILLE ) CASE NO. 2017-CP-23-1463
Harold Ayton, #283022, ) - . -
) ORDER GRANTING THE ':sjf: o :
Plaintiff, ). =~ DEFENDANTS' MOTION TO DISV (I_)SS 3
) AND DENYING THE PLAINT]FF ‘
Vs. ) MOTIONS FOR SUMMARY JUDGMENT"
South Carolina Department of ) é .
Corrections, Brian Sterling, and ) ENTERED COMPUTER S
Scott Lewis, ) R
' )
Defendants. )
)

This matter came before the vundersigned on September 20, 2017 for a hearing on dispositive
motions filed by all parties. Present for the Plaintiff was Ha:oid Ayton. Present for the Defendants
was P. Christopher Smith, Jr. of Clarkson, Walsh & Coulter, P.A. After oral arguments on the
motions, I hereby grant tﬁe Defendants’ Motion to Dismiss and deny the Plaintiff’s Motions for
Summary Judgment. |
Facts :

The entire thrust of the Plaintiffs Complaint is that he is being falsely imprisoned. On the
face of his Complaint, the events that led up to his imprisonment occurred on December 4, 2012.
This was the apparent date of his guilty plea and sentencing. The actual arrest that forms the
basis of his causes of action, all of which are based on an alleged false imprisonment (meaning if
the false imprisonment claim fails, all claims fail) occurred well before this date.

The Plaintiff’s allegations in his Complaint include admissions that he pled guilty on
Dece{nber 4, 2012 for two counts of criminal sexual conduct on a minor in the first degree and

two counts of exploitation of a minor in the first degree. |

pt
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Standard
The ruling on a Rule 12(b)(6) motion to dismiss must be based solely upon the

allegations set forth on the face of the complaint. Stiles v. Ono’r‘éto-, 318 S.C. 297, 300, 457

S.E.2d 601, 602-03 (1995); citing State Board of Medical Examiners v. Fenwick Hall, Inc:, 300

S.C. 274, 387 S.E.2d 458 (1990). A Rule 12(b)(6) motion may not be sustained if facts alleged
and inferences reasonably deducible therefrom would entitle the plaintiff to any relief on any

theory of the case. Id.; citing Toussaint v. Ham, 292 S.C. 415, 357 S.E.2d 8 (1987).

Statute of Limitations

The Defendants are “governmental entities” or employees of governmental entities acting
within the course and scope of their employment as defined in the South Carolina Tort Claims
Act. S.C. Code Ann. § 15-78-30(d). The Act, which governs all tort claims against governmental

entities, see, e.g., Pollard v. County of Florence, 314 S.C. 397, 444 S.E.2d 534 (Ct.App.1994);

Searcy v. Dep't of Educ. Transp. Div:, 303 8.C. 544, 402 S.E.2d 486 (Ct.App.1991), provides a
strict statute of limitations period:

Except as provided for in Section 15-3-40 [which is not applicable to this case],
any action brought pursuant to this chapter is forever barred unless an action is
commenced within two years after the date the loss was or should have been
discovered; provided, that if the claimant first filed a claim pursuant to this
chapter then the action for damages based upon the same occurrence is forever
barred unless the action is commenced within three years of the date the loss was
or should have been discovered.

Joubert v. S.C. Dep't of Soc. Servs., 341 S.C. 176, 185-86, 534 S.E.2d 1, 6 (Ct. App.

2000); citing S.C. Code Ann. § 15-78-110 (Supp.1999). The Tort Claims Act contains a general

two-year statute of limitations. Id.

o



On the face of his Complaint, the Plaintiff alleges that the acts which led to his alleged
false imprisonment, which forms the basis of all of his causes of action, occurred on December
4, 2012, over four years ago. The ‘physical act of the arrest occurred much earlier. Any lawsuit
for false imprisonment must have been filed within two years of the date of the arrest. Due to the
Plaintiff’s delay of greater than four years in the filing of this lawsuit, it must be dismissed due to
the fact that it was not timely filed within the applicai)l‘e statﬁte of limitations. |

False Imprisonment

The Plaintiff’s Complaint must set forth allegations to satisfy the requisite elements of his
causes of action. See Stiles, supra. Based on a plain reading of the Plaintiff’s Complaint, it is
clear that all of his alleged causes of action arise out of his imprisonment, and his allegations that
his imprisonment is improper. Therefore, if his false imprisonment claim fails, all of his claims
must fail since they are based on the premise that he is falsely imprisoned.

The essen'c,;e of the tor:t of false imprisoriment consists of depriving a person of his liberty

without lawful justification. Law v. S.C. Dep't-of Corr., 368 S.C. 424, 44041, 629 S.E.2d 642,

651 (2006); citing Jones v. City of Columibia, 301 S.C. 62, 389 S.E.2d 662 (1990); Thomas V.

Colonial Stores, Inc., 236 S.C. 95, 113 S.E.2d 337 (1960). To prevail on a claim for false

imprisonment, the plaintiff must establish: (1) the defendant restrained the plaintiff, (2) the

restraint was intentional, and (3) the restraint was unlawful. Id. (emphasis added); citing Gist v.

Berkeley County Sheriff's Dep't, 336 S.C. 611, 521 S.E.2d 163 (Ct.App.1999); Jones by

Robinson_v. Winn-Dixie Greenville, Inc., 318 S.C. 171, 456 S.E.2d 429 (Ct.App.1995),

Caldwell v. K-Mart Corp., 306 S.C. 27, 410 S.E.2d 21 (Ct.App.1991); see also Jones, 301 S.C.

at 64, 389 S.E.2d at 663 (an action for false imprisonment cannot be maintained where one is

arrested by lawful authority).
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The fundamental issue in determining the lawfulness of an arrest is whether there was
probable cause to make the arrest. Id.; citing Gist, 336 S.C. at 615, 521 S.E.2d at 165. Probable

cause is defined as a good faith belief that a person is El_lillhl of a crime when this belief rests

on such grounds as would induce an ordinarily prudent and cautious man, under the

circumstances, to believe likewise. Id. (emphasis added); citing Jones v. City of Columbia, 301

S.C. at 65, 389 S.E.2d at 663. Although the question of whether probable cause exists is
ordinarily a jury question, it may be decided as a matter of law when the evidence yields but one
conclusion. Id.; citing Parrott, 246 S.C. at 323, 143 S.E.2d at 609.

Probable cause means “the extent of such facts and circumstances as would excite the
belief in a.reasonable mind acting on the facts within.the knowledge of the prosecutor that the
person charged was gullty of a crime for which he has been charged and only those facts and
circumstances which were or should have been known to the prosecutor at the time he mstxtuted
the prosecution should be considered.” Id. at 436. In determining the existence of probable cause,
the facts must be “regarded from the point of view of the party prosecuting; the question is not
what the actual facts were, but what he honestly believed them to be.” Id.; ; .quoting Eaves, 277

S.C. at 478, 289 S.E.2d at 415-16 (citing 54.C.J.S. Malicious: Prosecution: § 20, p. 977). South

Carolina has long embraced the rule that a true bill of indictment is pﬁma facie evidence of
probable cause in an action for malicious prosecution. Id.; citing. Kinton, 274 S.C. at 182, 262
S.E.2d at 728. As stated above, although the question of whether probable cause exists is
. ordinarily a jury question, it may be decided as a matter of law when the evidence yields but one
conclusion. Id.; citing Parrott, 246 S.C. at 323, 143 S.E.2d at 609.

The Law case involved facts where the indictments against Appellants were nolle,.grossed

because “[t]he arresting agency has chosen to pursue these charges in federal court.” Law v. $.C.

g
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Dep't of Corr., 368 S.C. 424, 433, 629 S.E.2d 642, 647 (2006). In Law, the Court held that
probable cause existed and, as a result, the arrests werev lawful, meéming the Appellant could not
satisfy the elements of a cause of action for false imprisonment regardless of the fact that the
state court indictments were nolle prossed. Id. at 442-443.
In the instant case, on the face of the Plaintiff’s Complaint, he admits that he pled guilty.

To satisfy probable cause and to demonstrate the restraint of the Pléintiff was lawful, thereby
preventing the Plaintiff from satisfying a requisife element of his case, the Defendants only have
to show that there was a good faith belief that the Plaintiff was guilty of a crime at the time of
arrest, when this belief rests on such grounds as would induce an ordinarily prudent and cautious
man, under the circumstances, to believe likewise. See Law, supra. The fact that the Plaintiff
admitted guilt through his guilty plea leaves no doubt that there was a good faith belief of guilt at
the time of arrest. Further, the fact that the Plaintiff ackno;avledges his guilty plea on the face of
his Complaint is fatal to his case due to the fact that he‘cannot satisfy a requisite element of his
cause of action for false imprisonment. Also, the Plaintiff attached copies of his true bills of
indictment and his sentencing sheets to his Complaint as exhibits. Although the question of
whether probable cause exists is ordinarily a jury question, it may be decided as a matter of law

when the evidence yields but one conclusion. Id.; citing Parrott, 246 S.C. at 323, 143 S.E.2d at

609. -

In this case, the Plaintiff has improperly filed a cause of action for false imprisonment
against the above-referenced Defendants. These Defendants are not proper Defendants for such a
case. Further, on the face of the Plaintiff’s Complaint, the Plaintiff sets forth facts which are fatal

to his case. Based on the foregoing, the Plaintiff’s Complaint is dismissed with prejudice.

p



Judicial Estoppel

Judicial estoppel is an equitable concept that prevents a litigant from asserting a position
inconsistent with, or in conflict with, one the litigant has previously asserted in the same or

related proceeding, Cothran: v. Brown, 357 S.C. 210, 215, 592 S.E.2d 629, 631 (2004); citing

Colleton Reg. Hosp. v. MRS Med. Rev. Systs., 866 F.Supp. 896, 900 (D.S.C.1994).

The following elements are necessary for the doctrine to apply: (1) two inconsistent
pdsitions taken by the same party or parties in privity with one another; (2) the positions‘ must be
taken in the same or related proceedings involving the same party or parties in privity with each
other; (3) the party taking the position must have been successful in maintaining that position
and have received some benefit; (4) the inconsistency musf be part of an intentional effort to
mislead the court; and (5) the two positions must be totally inconsistent. Id. at 215-16, 592

S.E.2d at 632; citing Carrigg v. Cannon, 347 S.C. 75, 83, 552 S.E.2d 767, 772 (Ct.App.2001).

Based on the face of the Complaint, the Plaintiff pled guilty in his criminal case for two
counts of criminal sexual conduct on a minor in the first degree and two counts of exploitation of
a minor in the first degree. By pleading guilty, the Plaintiff avoided a trial and potentially
avoided longer sentences. The Plaintiff now seeks to argue that he is falsely imprisoned, seeking
to be released from prison and apparently seeking monetary damages.

This is a related proceeding involving the same party (Plaintiff Harold Ayton). The
Plaintiff’s positions are totally inconsistent and his current position is being made in an
intentional effort' to mislead the Court. As a result, the Plaintiff is judicially estopped from
arguing that he is falsely imprisoned. |

Based on the foregoing, the Plainﬁff is judicially estopped from alleging that he was

falsely imprisoned. As a result, the Plaintiff’s Complaint is dismissed with prejudice.

puv
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Remaining Causes of Action

The Plaintiff”s claims, which are all based upon the premise that he is falsely imprisoned,
must fail by the failure of the False Imprisonment claim. Additionally, the Plaintiff’'s Complaint
fails to set forth-facts and allegations to satisfy the requisite elements of each of his causes of
action. The Plaintiff has failed to plead facts lfo support his causes of action for: 1. Trover and
Replevin, 2. Nuisance, 3. Conversion, 4. Detinue, 5. Outrage/Mental Anguish, and 6. Gross
Negligence. The thrust of the Plaintiff’s C§mplaint is that he should not be incarcerated as a
result olf his guilty plea to two counts of criminal sexual conduct on a minor in the first degree
and two counts of exploitation of a minor in the ﬁrsf degree. The alleged facts do not satisfy the
requisite elements of any cause of actiofx and, as a result, the Plaintiff’s Complaint is dismissed
with prejudice.

Summary Judgment

As referenced above, the Plaintiff filed Motions for Summary Judgment in this case.
Regarding the Plaintiff’s Motion for Summary J udgment, I find that the Plaintiff failed to present
an)" evidence to support the elements of his causes of éction alleged in this case. I also find that
the Plaintiff failed to show that he is entitled to judgment as a matter of law. Therefore, the
Plaintiff’s Motion for Summary Judgment is denied.

Order

Based on the foregoing, IT Ié ORDERED that the Defendants’ Motion to Dismiss is

GRANTED WITH PREJUDICE.

IT IS FURTHER ORDERED that the Plaintiff’s Motion for Summary Judgment is

i

DENIED.



IT IS SO ORDERED.

Thé Honorable Perry H. Gravely
Presiding Judge

Date: Ot A?, 201 )
Greenville, South Carolina
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VS.

South Carolina Department of Corrections, Brian Sterling, and
SCOtt LeWIS, .. umeee e, s Respondents.

CERTIFICATE OF SERVICE

I, Sandra K. Thompson, Paralegal to James P. Walsh and P.lChristOpher Smith,
Jr., do hereby certify that I have caused to be served upon the pro se Appellant a true
and accurate copy of RESPONDENTS’ RETURN TO APPELLANT’S MOTION
TO PROCEED IN FORMA PAUPERIS ALONG WITH OUR CERTIFICATE
OF SERVICE FOR SAME in the within matter by depositing a copy of the
aforementioned documents in the United States mail, FII'S'[ Class, in an envelope with
due and proper postage affixed thereto and addressed as shown below on this a_l_ day

of February, 2018:



Greenville, SC

Harold Ayton 353371
Perry Correctional Institute
430 Oaklawn Road
Pelzer, SC 29669

Sandra K. Thompson Y
Paralegal to James P. Walsh and T

| Christopher
Smith, Jr. '



CLARKSON | WALSH | COULTER

Attorneysat Law
P. CHRISTOPHER SMITH, JR.
csmith@clarksonwalsh.com
864-232-4400 Phone

February 21, 2018

RECEIvery

The Honorable Jenny Abbott Kitchings- — FEB 23 2013
South Carolina Court of Appeals ' '
Post Office Box 11629 ~ SCCourt of Appeals
Columbia, South Carolina 29211-1629 . “

Re: Harold Ayton, #283022 vs. South Carolina Department of Corrections, et
al.

Appellate Case No.: 2017-002636

Dear Ms. Kitchings:

Please find enclosed for filing Respondents’ Return to Appellant's Motion to
Proceed In Forma Pauperis in the above-referenced matter along with our Certificate of
Service serving same on the pro se Appellant.

As always, we appreciate your assistance in this matter. Should you have any
questions, please let us know.

With kind regards, we remain
Very truly yours,

Clarkson, Walsh & Coulter, P.A.

CORL—

P. Christopher Smith, Jr.

PCS/skt
Enclosures
cc: Harold Ayton (w/enclosures)

GREENVILLE — Post OFrice Box 6728, GreenviLLE, SC 29606

CHARLESTON — PosT OFFICE BOX 2219, MOUNT PLEASANT, SC 29465

PHONE: 864-232-4400 * FAx: 864-235-4399
WWW.CLARKSONWALSH.COM '
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CLARKSON | WALSH | COULTER

Attorneys at Law

Post OrFIcE Box 6728
GREENVILLE, SC 29606

RECEEVED
FEB 23 2018

The Honorable Jenny Abbott Kitchings
South Carolina Court of Appeals

Post Office Box 11629

Columbia, South Carolina 29211-1629
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