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STATEMENT OF ISSUES ON APPEAL

1. - Did Judge Miller abuse his discretion in denying appellant’s motion to set

"as‘ide the judgment against him on the ground of a change of circumstances of which

appellant’s own wrongful conduct was the cause?

2. Did Judge Miller abuse his discretion in -refusi_ng appellant;s request that

- the receiver continue paying appellant’s living expenses afte_r the judgment became final

“and collectible?

. 3. D1d Judge Miller abuse h1s drscret1on in transferrmg possessmn of -

' appellant s LLC interests to the receiver in l1ght of ev1dence that appellant was using his

possession of those 1nterests to thwart and- evade the- Court ] rece1versh1p and chargmg

 orders?

STATEMENT OF THE CASE -

: This suit was filed in 2008 by a 'minority shareholder again"st .,the -major.ity'

" shareholders and the corporat1on It has been pendmg for nearly a decade and has already -

been through one appeal to the South Carolina - Supreme Court from an 1nterlocutory,

" though appealable order, and another appeal to the South Carohna Court -of Appeals oo

from the Circuit Court’s final Judgment wh1ch was entered in 2013 It is now on its th1rd4.
appeal, from the Circuit Courtf:s refusal to render its final judgment meaningless'a’nd the
years of litigation an utter waste of time_ and judicial resources. |
The respondent, Andy Ballard, is the founder of 'the corporate defendant, Warpath: '
Development, Inc. (“Warpath’;) ‘and was its sole .owner ofﬁcer and. director for a

number of years. The company was formed to. develop a marina and related propertles

‘(such -as rental cabms a hotel, restaurant marma store, and the 11ke) on Lake Keowee in -
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the Upstate of South Carolina, and through years of work by Mr. Baliard the company
obtained a potentially .perpetual: lease from Duke Energy Carolinas, LLC (“Duke
Energy”) for the land at the site of the marina. (R. p 565 7D Warpath obtained all
necessary permits to construct and develop the marina and related propertles by the
summer 0f2010. (R. p. 169, lines 1-10) | |
Under a Stock Purchase Agreement dated May 29, 2067 (the “Ag'reement”),
- appellant Roberson purchased 20,000 shares of Warpath stock directly from Mr. Ballard -
- for $1,000,000;, an_dlhe and the other two individual defendants also received 20,000
shares each frorn the company . in exchange for future' services they agreed to provide to
the company, as set forth in the Agreeinent. Ballard retained ownership of 20,000 shares.
. As consi,deration for‘the shares issued by the.Company to app'ell'an't Roberson, the
Agreement provided: f.‘Roberson agrees 'to proyide the necessary capital to obtain long"
.term'ﬁ:riancing on theiprojecti’.’ (R p. 47:9, 9 6) Defendants Thoennes and Thoennes IiI
have worked as’developers; they agreed to execute an. agree‘r'nent with Warpath deﬁning
their duties, 'including, bu.tv' not. limited. to, “‘deyeionment' yvork, execution .of loan
documents, assistance With proformas, asSistance with obtaining permanent ﬁnancing'and
other such service as may be appropriatei” (R. p. 479, 9 ‘5; R p. 133, lines 6-9; R. p. 134,
line 23 —p. 135, line 10) | | o
| '.OVer the course of the year following the execution of their contract, the parties’

- relationship_deteriorated. By October of 2007, merely five months after signing the



. Agreemeﬁt with Mr. Ballard, the defendants began discussions among themselves of how
* to force Ballard out of the company, and then proceeded to try to do so.!

Ballard filed suit on July 30, 2008. See Complaint (R. pp. 68-74); see also
Amended Complaint (R. pp. 77-93). Following two years of discovery, Circuit Court
dege Edward Miller tried the case nonjury, and on May 4, 2010, entered' an Order
finding that the defendants had acted in a manner that was iliegal, oppressive,‘ and
unfairly prejudicial to Ballard within the meaning of S.C. Code § 33-14-300(2)(ii). (R. p.
12, 9 14) Roberson admitted during the 2010 trial that he had fhe money to meet his
contractual obligation to provide sufficient capital tor obtain long-terrn financing for the
project, but had not done so because he had concluded that the economics o} the deal
were not as good for him as he had originally thought. (R. pp. 4-5; ﬂ 21? 22,23, 26; R.
| pp. 143-46) | |

Judge h/filler ordered the defendanfs to purchase Ballard’s shares 'at fair Qalue
pﬁrsuant fo S.C. .Codé § 33-14-310(d)(4j, and set up a procedure,_ for determininé tﬁe :
value at a subsequent hearing. The 2010 Ordér speciﬁcally, provides that the defendants’
§ I'liabiiity f(;r buying 701.1t Mr Ballard’s sharés is “joint and severai” and stétes that “[t]his
rémedy is the appropriate one given the conduct of thé defendants as foﬁ'nd above.” (R..
| p." 13,9 1,5). Judge Mﬂler also found that-defendants had not provided- the agreed u:p‘on -
éonsideratibn to pay for the 6_0,000 shares iésued to them By the company, and ord'ered'

“under S.C. Code § 33-6-210 that those shares be held in escrow. (R. pp. 8-9, 99 1-5)

I See, e.g, R. pp. 714-15. This fact was the subject of extensive testimonial and
documentary evidence in the 2010 trial. Judge Miller’s findings to this effect in his
2010 Order were affirmed by the Supreme Court in its 2012 decision. Ballard v.

~_ Roberson, 399 S.C. 588, 595-97, 733 S.E.2d 107, 110-12 (2012) (“Ballard I’).
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Before the valuation hearing could be held, the defendants took an immediate
“appeal of the 2010 Order. 1In the appeal, the defe‘ndant's.v contested the finding of
opf)reSsion and the escrdw of shares, but they’c'lid not assert any error in the Buyoﬁt
remedy and did not take issue with Judge Miller’s holdihg that they4 were jointly and
severally liable for the buyout. (R.‘pp. 561-62). In August of 2012, the South Carélina
Supreme Court affirmed the 2010 Order. Ballard v. Roberson, 399 S.C. 588, 733 S.E.2d |
107 (2012) (“Ballard I’).

Nearly a year later, on August 6, 2013, Judge Mille_r held an_evicientiary hearing‘
to de£érmine a fair value of the corporation and of Ballard’s ownership interest. At this
' 'rheari.ng, Mr. Ballard gave ur;refutéd testimony . that the oppressiv'e. conduct of the’
- défendants had continued through the time of the hearing. (R. pp. 170-72; see also R. pp.}
217-18, 226-29 (Woodside testimony)) Tﬁe hearing also adduqed ﬁndisputed evidence
that Roberson had disc:ussédv devélopment of the marina with a nurﬂber of pbfential '
partners, but had not provided the funding necessary to secure 10ﬁg-term financing for.
such development, and in fact no significant development activify had occurred during
the six years since the parties entered into their agreement. (R. p. 169, lines 8-15; R. p.
170, lines 7-12; R. p. 174 line 24 — p. 178 line 5; R. pp. 638-78; R. pp. 6‘80-712) The.
defendants “threw themselves on the mercy of the court;”' claiméd that‘ they ‘were
impoverished, and aske'd Judge Miller to give them “‘several years” to buy out Mr.
Ballard’s interest.\ (R.'p. 157; lines 19-21) This stance was in direct contradiction of the |
position they had :taken monthsl- earlier, while the parties were attempting to schedule the

valuation hearing, when appellant’s counsel represented to Judge Miller and to Ballard’s



~ counsel that the defendants had the financial means to go through with the buyout of Mr
Ballard’s shares. (R p 158, lines 5-12; see-also R. p. 290, lines 5-25)

On October 3, 2013 Judge Mlller issued an Order of Judgment ﬁndlng that a falr
value of the company was $7,178,594. (R. p. 20) Judge Miller went on to hold that,
because the defendants still had ‘not provide‘d the contractually agreed‘upon consideration
for which they received the shares of stock held 1n escrow, those shares should not be
“counted in the valuatio_n process. Not counting those shares, Ballard retained 2(.),000‘of
his original _sha’res,i and Roberson owned 20,000 purchased directly from B.allard"in 2007.
Accordingly, Judge M'iller.concluded that Baliard;s ownershtp interest should be treated
as 56% of theyvhole :and he en.tered.a money judgment'against Vthe defendants jo'rntly
and severally, for $3,589,297 (ie., 50% of $7 178 594) He rejected defendants request "
for a mult1 year payout perrod on the ba51s of the equltable maxim, “he who seeks equlty' |
must do equity,’ »and gave defendants 90 days to tender‘payment for Ballard’s shares. . (R. a
| p- 22; Supp. R.p. 1) | | |

| befendants moved for re_'consideration. On November 8, 2013,. the Circuit’ Court
issued. a Form 4 Order deny.ing‘ the motion for reconsideration. Defendants then served a
Notice of Appeal on December 20, 201 3_.'. In January.of .2O>144,’ after :the' 90 days for
defendants to buy _out_Ballard’s shares had passed with.no attempt by defendants to
satisfy the Order, respondent’s 'counsel began efforts to- e'xecute on the judgment.‘
-Defendants moved for a stay of execution wrthout bond, which Judge Miller denied on
Mareh ‘27, 2014. (R.-pp. 25-28) On Apri]_, 23,2014, ' after. hearing evidence that

defendants were transferring large amounts of money- and other assets in defraud of



creditors, Judge Miller appointed areceiver to_ aseertain and secure the defendants’ assets
- pending the appeal. (R. pp. 37-47; see R. pp. 279-345)

| ~In thls order‘ and a charging order entered the same day, Judge Miller speolf1eally
found that the defendants owned or controlled assets “at risk of heing wasted, Secreted, or
3 diverted while th‘e defendants’ appeal is pendin"g.” (R. p.39,99; accord R. p. 33) ~Judge
Miller also’entered ﬁndings in those. orders to the effect that the defendants’_oppressive_ -
oonduct had oontinued “unchanged' and unabated” up to the time of the damages .hearing'
- in August 2013. (R p 39 q 4 accord R.p. 32) Defendants did not appeal those orders
or ﬁndmgs although the Orders were 1mmed1ately appealable S C Code § 14 3- 330(4)

| On July 15 2015 the Court of Appeals 1ssued an unpubl1shed per curlam{".
. ~opinron in wh1ch the court engaged in its own weighing of the evrdence determrned that |

j$6 250 000 represented a 'fair value for the company, and afﬁrmed the C1rcu1t Court’s

N ‘determmat1on that Ballard S ownersh1p should be treated as 50% of the whole. Ballard V.

. Roberson Op No 2015- UP 364 (July 15, 2015) (“Ballard 11’) The Colirt of Appeals
| spec1ﬁcally afﬁrmed the C1rcu1t Court s’ entry of a money Judgment agamst the l
defendants, the 1mposrt10n_of Jornt:and several lability, the 90-day ..perrod to .carry"
| through yvith-the buyout, and the esorow of defendants’. shares because'of their failure to
"_fulﬁll the1r contractual obllgat1ons to obtain ﬁnanerng for the prOJect and to develop‘1t :

: ld at 7 8 The Court of Appeals also addressed the defendants claim of being unable to :
pay the Judgment but observed that the record contains l1ttle ev1dence regardlng the

ﬁnancral status of - the 1nd1v1dual defendants and in part1cular contalns no ﬁnanc1a1 .

"'statements for arly appellant. The record actually indicates the buyout did not occur -



because the defendants chose not to complete it — not because it was impossible.” Id at | ,

| 7-8 (emphasis added).
: Defendants moved for rehearing on July 3‘i0,_ 20l5, and on August 26, 2‘,('),15, the
Court of Appeals‘ granted the motion, issued a substitute opinion, and denied defendants’
reduest for rehearing’. The substitute op.in‘iOn changed nothing of substanee .from the
.orlginal oplnion but merely added some clarifylng language Ballard 12 Roberson Op
No. 2015 UP-364 (Aug 26 2015) | | |
On September 10, 2015 defendants filed a second motlon for recons1derat10n that .
’_ was v1rtually 1dentical to.their first motionvfor; rec0n51deration. ..Rather than,p,eti'tion the.
' .Supreme..Court for a writ of certiorari" to‘revievv the August 26" decisionlofl the Court. ,ot‘;“
| Appeals, tdefen}dants‘ asked the Supreme' ,é?iourt tolet'them wait for the .Qouﬁ. of Appeals to -
act On:‘their second mOtion'~fo"r‘:;re__(;:ionsideration. iOn No.‘vember: 19-‘,"2‘615', t_he‘:Supre'rn;e |
Court held thatthev“seebn‘d petition for reliearing lWasl improper but gave defendants
20 days to petition for certiorarl wh1ch they d1d on’ December 9, 2015 (Supp R p 2)
" Also on November 19 2015 the Court of Appeals issued its order denying the second‘
motion for reconsideration. (R p. 50) |
The Supreme Cour_t summarily denied the petition for eertiorari on _September 8,
»20Al6. ~ After the issuanee Of the remittitur by the Court of Appeals, Ballard moved the
Circuit (fourt-on ASeptember 21,2016, to inodify the order appointing ‘the receiver s'o-a's to
allow assets held or subsequently acquired by the receiver to be distrlbuted to respondent
| in order to pay down the Judgment (R. pp..98-99) Prevrously, on August 29, 2016 the
receiver had ﬁled a motlon to transfer Roberson ] mterests in several LLC s into the

possessron of the receiver (R pp. 94-97)



| On January 12,‘ 2017, the Circuit Court set these_ motions for a hearing on January
}25..,.2017 (later changed to January 27). rOn January '13, 2017, after the.hearing had been
schedul’e’d, appellant Roberson moyed' for relief from 'the judgment pursuant to .Rule
60(b)(5), SC;RCP.‘. Folilowing the motion hearing, Judge Miller issued separate orders
dated February»1‘7, 2017, granting Ballard’s motion to modify the receivership, denying
Roberson’s motion for relief from the judgment,. and granting‘ the receiver’s rnotion to"
transfer.Roberson’s LLC interests to the possession of the receiyer. (R pp- 51-64)-

Roberson ﬁled his notice of appeal on March 16, 2017.

STANDARD OF REVIEW

.All ofthe issues raised by'appellant in this appeal are matters ‘c.ommitted to the
discretion of the Circuit Court See Ware v. Ware, 404 S.C. 1, 10, 743 S. E 2d 817, 822
(2013) (“The decision to deny or grant a motion made pursuant to Rule 60(b) SCRCP is - |
wrthin the sound discretion' of the trial Judge.”)' Midlands Utzl. 'Inc. V. S.C. Dept. -of '
'Health and Envtl Control, 301 S. C. 1224, 228, 391 S.E.2d 535 538 (1989) (“[T]he
appomtment of a receiver is w1th1n the discretion of the circuit judge. ”) S.C. Code § 33-
44- 504(a) (Circuit Court. may make all other‘ orders [or] directions Whlch the
cncumstances may require to glve effect’to the charging order”) Kriti Rzpley, LLC v.

- Emerald Investments, LLC, 404 S.C. 367, 377, 746 S.E.2d 26, 31 (2013) (observing that
§.33-44-504 “grants broad judicial discretion in fashioning remedies™).

Itis incumbent upon appellant, therefore, to demonstrate that Judge Miller abused
. his discretion in ruling as he did. See BB &T V. Taylor, 369 S.C. 548, 551, 633 S.E.2d
501, 503 (2006) (abuse of discretion standard applies on review of order under Rule

60(b)). As appellant’s eounsel conceded at the hearing below, “we leave to you-_ [Judge

8



Miller] to determine upon your good conscience what you’re going to do in this matter
and how the .[C'ircuit] Court is going to proceed.” (R. p. 357, lines 19-21) Appellant’s
~ burden is particularly heavy here, because Judge Miller has épecial expertise in corporate
matters like this case from s-erving as one of three Business Court Judges in South

Carolinei. Ballafd], supra, 399 S.C. at 592 n.3, 733 S.E.2d at 109 n.3;

-ARGUMENT -

Summary of Argsument

~This litigation has been pending since 2008. By the tirne this Court renders its
decision, the case will be more than a decade old. During those ten'years, appellan’_t has
‘evailed"himself of two trials, three appeals, and numerous rnotions for reconsideration.
He has lost at every stage, and yet now after dragging'the process out for ten years, he
asks this Court to wipe the slate clean and abeolve nim of all liabilityvon the basis of a
change of circumstances that Wasi caused by }iis 'own wrongfnl conduct. Ironically, the
" relief he seeke‘ from this Court would give litigants the incentive to do exdcﬂy as he has
. done - prolong litigation as long as posisible; ceuse maximum time, effort -and expense to' .
be spent by the court system as ivell as the adverse party; continue the wrongful conduct '
. tliat' ied to the judgment‘ against ilim in the first place; and then argue th'dt )cirCumsteilnces L
~have changed such that 'i} is no longer eciuitable to apply the judgment againet hirn.

The Circuit Court was right not ro_reward appellant for protracting the litigation
and bringing about the very change of circumstances ile seeks to invoke as grounds‘for

relief. The Circuit Court was right to refuse appellant’s request to make the final

-



judgment meaningless and the years of litigation leading to it and foliev;/ing from it an"
etter waste of tirﬂe.

As Ato appellant’s other two issues on appeal, the Circuit Court’s ciecision not to
compel the receiver to continue releasing funels for appellant’s living expenses and to
transfer possession of appellant’s LLC interests are matters committed to fhe trial judge’s
discretion. Appellant is, again, the author of his current circumstences, which are the
result of his deliberate refusal to meet his legal obligatioﬂs at a time when he had the

‘means to do so; .and since then he has manipulated the legal system and his' LLC
ownership with the aim of thwarting the judgment and related orders entered against Him.
The history of this case and evidence in the record overw_helmingiy support Judge
Miller’s exercise of discretion on these issues.

The Court should affirm summarily and bring an end to this long-protracted case. |

I. Judge Miller Did Not Commit Abuse of Discretion in Denying

Appellant’s Motion for Relief from the Judgment, when the

* Ground of the Motion Was a Change of Circumstances of Which
Appellant’s Own Wrongful Conduct Was the Cause.

Appellant’s primary argument is that Judge Miller should have vacated the
judgment against him because of a change of 'circﬁﬁlstances — speciﬁcally, Duke
Energy’s ferminétiori of the lease te Warpath.. Roberson beses his' position on rule
60(b)(5),_ SCRCP, which states in part: | |

“On moﬁon and upon sueh terms as are just, th‘e‘court may relieve

a party or his legal representative from a final judgment, order, or

proceeding for the following reasons: ... (5) ... it is no longer equitable
that the judgment should have prospective application.

b4

“The motion shall be made within a reasonable time ....”

10



: Thus Roberson bears’ the’burden of showmg that ta) the Judgment Is no longer
equltable (b) that it is prospective in application and (c) that he made h1s motion w1th1n
" a reasonable time. Moreover, becduse the rule undercuts the ﬁnality of Judgments, a "

party seeking relief under it must_ make “a strong shoyving :‘the,movants’ task is to
proyide close to ’an unanswerable case.”” 11-C. WRIGHT ‘A. MILLER & M 'KANE
FEDERAL PRACTICE AND PROCEDURE § 2863, at 461" & n. 24 . (2012) (“WRIGHT &
MILLER”) (quoting Humble Ozl & Ref ining Co V. Amerzcan Oil Co 405 F 2d 803, 813
(8™ Cir. 1969)) “Because the standard is an exactlng one, many applications for relief on
this ground are denied 2 Id at 463 2

: Particularly in light Aof the A.heavy- hurden Roberson.faced, Judge Miller correctly
| t0und that he failed to méet any of these requirements let alone '511 three

, The ﬁindamental defect in appellant s pos1t10n IS that his own wrongdomg was
the-cause ‘of Duke. Energy S termination of the lease Under the Lease Agreement ‘with
Duke Energy, Warpath had a certain amount of time in which to commence and complete
‘ 'y constructlon (R p.. 572 sec. 29(d)) and ‘when Duke Energy termmated the lease,
'constructlon had not yet started even though nine years had then elapsed since the lease
was SIgned (R p. 169 lrnes 11- 15) Accordingly, the reasons for Duke Energy s
: termination were fallure to comply with the Conceptual Plan -as required by thé Lease
[and] vnonperfo_rman'ce of the lessee..”; (R.p.716) |

Warpath’s failure to commence construction was in turn the result of appellant’s

refusal to meet his contractual -obligation to.provide the funds necessary to obtain'long- |

2 In interpreting rule 60(b)(5), the South Carolina Supreme Court has “looked to the
federal courts’ interpretation,” noting that South Carolina’s rule “is similar to the
federal rule.” Auto-Owners Ins. Co. v. Rhodes 405 S.C.'584, 594, 748 S.E.2d 781, 786
(2013) (c1t1ng WRIGHT:& MILLER) '
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. 'S

term ﬁnanc'ing for the project Roberson admitted that he had the means to do so, but
refused becatise he became dlsenchanted with ‘the economics of the- deal After the
| ‘ defendants acqulred control of Warpath Duke Energy 11m1ted the number of boat slrps at ,
,the marina to 102 rather than the 200 sl1ps that Roberson was hoprng to put there ThlS o
de01s1on by Duke Energy led Roberson to become d1ssatlsf1ed w1th the retum on the
1nvestment he’vvould have to ‘make ini order to procure the ﬁnancmg he vvas contractually ,
‘ obl1gated to obtam See 2010 Order 99 21, 22, 23 26 (R pp. 4-5); Ballard[ 399 S C. at‘
’ A591 -92, 733 S.E. 2d at 108 09. |
Consequently, Roberson and the other defendants sought to 1mprove the '
'v’ec‘onon_ncs of the deal ~for themselves by forcing Ballard out. In an ema_1l -exc’hangethe
»» : three individual defendants made clear their intentions as to Ballard. V-Thoennes 111 vvrote
. 'Thoennes and Roberson ' “Don t we want to get [Ballard] out of the deal?” Roberson
{'responded to the two other 1nd1v1dual defendants “I think he will take hrs 1M and run .
.‘ after a l1ttle threatenmg, posturmg, and wh1n1ng 7 (R p 557y Thereafter they set up ax
' shareholders meetmg where they removed Ballard from 1nvolvement 1n the managementr
ol“ the corporatron he created authorized the issuance of 900 000 addltlonal shares “to

raise capital” in order to gét around Roberson’s obligation to provrde the necessary

. capltal to obtam long term ﬁnancrng, and thereby threatened Ballard with a resultmg ‘

ownersh1p of only 2% of Warpath (R. pp. 553- 56) In an ema1l prior to the shareholder "
meeting that author1zed 900,000 add1_t1onal shares, Roberson explained his reasoning to

" Thoennes:

3 The Lease betweén Duke and Warpath provided that the marina would have “100- 200"
boat slips and contained no guarantee of 200. (R. pp. 518, 525; R. p. 129, lines 3-18; R.
p. 141, line 9 — p. 142, line 25) In the end, Duke Energy approved a. des1gn that
accommodated 102 sl1ps (R.p. 131, line 22 — p 132 line 1) . ‘
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“When an investor ‘realizes that an expected ROI [return on-
investment] is not forthcoming, his only viable option is acquire more
~ equity at a reduced rate. In order to properly refinance the pro;ect [would
suggest that we increase the number of outstanding shares to 500, OOO with
a mixture of both preferred and common stock ”? .

- (R.p.559)

This email clearly expresses Roberson’s conclusion that the only way he could

. increase the retum on his investmient was to reduce the per-share cost by acquiring

" additional shares at.a reduced price. Thereby, he would reduce AVBallard’s interest in the -

corporation and Ballard’s shar.'e' of Warpath’s value and earnings. This plan flies directly

in .the'—fac‘e of the‘fpvlain' language of the parties’ Agr’eement, which requires Roberson‘ ‘

(without limitation) to-provide the neCessary capitalito. obtain long term financing of.

- Warpath, makes clear that Ballard does not have an obligation even to sign a personal

guarantee,  and sets the final holdings” of the shareholvders, including ABalla'r'd’st20%;-

ownershipli This email is also oonsistent with the deposition testimony of Th‘oennes 1

, that the 1nd1v1dual defendants wanted “a way for [them] to TECOVEr some of what [they]
thought they ‘had lost” in the 1nvestment (R p 150 lines 20- 24) o
~In the 2010 trial, Roberson acknowledged that he had the ﬁnan01al means: to meet
’ h1s obligation * to provide the necessary capital to obtaln long term ﬁnancmg on the, : i
pﬁr'oj.ect,” but would‘not do s,o beoause of his post hoc disappointment in the'economics'of
the deal: | | | | | |

Q. But you could have provided the cash. - You wouldn’t have to .
borrow money. You could have done that, correct? :

AL Why would I?

Because you agreed to, in writing.

13
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A. . If there is -a feason to nut — if there is a reason to put more
money in, you do it. If 1t doesn t quite make sense you sometimes
decide you don’t . .

Q. Andthe reason you de01ded not to is you thought it was no longer
. agood deal to do it that way, correct? »

“A. The pro formas fell off drastically. - -

~ And what that means in layman’s terms is either lose money or
‘wouldn’t make as much as you wanted to?

A.  The ret_urn'on investment was not suitable. -

Q. . Butyou chosei not to do that? . -

A " That’s right

(R p 143 line 25 — p 144 l1ne 14; p 145 lines 12 (testimony of Tim Roberson) o

(emphas1s added);‘l see als_oi R. p. 146, lines 1-16 (Roberson answers “Absolutely not”
when asked vyhether _-he;:_wouldl provide an amount of capital‘ that would obtain ﬁnancin;g
for the‘marina in the current' marhet)) I . -

v As the Circult Court noted “li ]f Roberson and the other Defendants had 51mply
done what they had contractually agreed to do in 2007 rather than puttlng their efforts
and energy into forcing out.the’ Pla1nt1ff or rendering h1s 1nterest_worthless, they would
not b\e in the nosition' they ﬁnd themselVes.” (R. p. 53) Thus, “it was- Roberson’s own.
breach of contract_ and yvrong'ful eonduct toward Ballard ... that created the circumstances
.- that resulted {in ‘Duke Energy’-s -terrnination of the lease.” (R. p. 52) l"he Circuit Court

pithily observed: “[Roberson’s] position is truly like the old adage of the child who kills

- his parents and then begs for mercy because he is an orphan.” (R, p. 53)
 Duke Energy’s formal terminationnotice.states clearly that the failure to develop

the property was the cause of termination, and the failure to develop the property was the
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4'd.irect result of Roberson’s wrongdoing. Robefson’s attempt to shift responsibility for
this outcome to Ballard is nothing more than an impermissible attempt tc? relitigate settled
issues. See Money Store, Inc. v. Harriscorp Fin., Inc., 885 F.2d 369, 372 (7th Cir. 19;89) )
(noting the_lt “Rule 60(b)(5) does not allow relitigation of issues which ha\}e béen resolved
by the judgment” (citation and quotaftion marks omitted)). Therefore, Roberson is in no
. position to claim that “changed circumstances” make application of the judgment against.
hi'm “no longer équitablc.”

Roberson irr;plies" that it was Ballard’s interaction with Duke Energy in 2014 that
led to Duke Energy’s decision to tenniﬁate the lease, but this is rank speculgtion on his
.part. Roberson was not present during Ballard’s méeting with Duke Ene_fgy, and he has
no e»vidence‘ to support his speculation. The only evidence on the matter is to thq
contfary. Ballard st'qted in his afﬁdavit in o'ppositiiovn to Roberson’s motion that “because
' _‘Q'f the lengthy delays caused solely by the Defehdahts, When Mr. Lightsey and I met with
Duke Power in early Sept.émbe'r, 2014, it wa_s‘evider.lf that the representativés of ”Duke
Power . é’ttending the meeting were already fed up with Mr. Roberson and the other
Défendanté énd skébtical of whether the project could be completed in a timely manner.”
. _ (R. p 437,94) This frustration was eipressed in Duke Energy’s letter to £he undersigned
‘counsel for Ballard date(i Se.ptehmber 30, _2014,- in which Duke’s John Crutchfield mal@s
the following statements: | - -

. “Duke Energy has sigﬁiﬁcant concerns regarding Warpath’s failure to perform

as required undef the Lease.” (R. p. 467)
o “Of course, if Warpath and Duke Energy do not enter into a Lease amendméﬁt

extending the time for Warpath to complete construction of the Development,
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- Duke Energy retains all of its rights and remedies under the Lease as currently
written and signed including, but not limited to, ‘the right to terminate for
Warpath’s continuing nonperformance of its obligétions uflder; the Lease.” R.
p. 469) |

When t)uke\ Energy refused to commit to allow Ballard sufficient time. to
complete the project himself, he decided not to prqceed with that route and tefmiﬂated the
conditional settlement with the defendants. (R. p. 438, § 6) Duke Energy gave notice of
its intent to terminate to Roberson on Januaryv 4, 2016, and issued its fofmal termination
of thé lease on March 4, 2016. _T_hese cvejnst occurred 16 to 18 months after Ballafd ‘
withdrew from his negotiations with. Duke Enérgy and moré than two years after the

Ci’rcuit Court ordered the defendants (on Octobe% 3, 2013) to buy out.Ballard’s} shares

Within 90 days, Which was expressly affirmed by the Court of Appeals in the éummer of -

2015. Yet Rciberson did not move for relief under rule 60(5)(5) until 20117;

In light of this séquence of events, the Circuit Court was correct in conCluding

- '_that the judgment in this case is ﬁot of “prospective appliéaﬁon”_ and thus Waé outside the.

scoﬁe of rule 60(5)(5)'. “The rule is directéd to j.udgment; that are prospe;tive in effect,

typically injunctions and conser}f dec‘r_ees that re;ciuire ongoing supérvisi_on by the court of
conduct or conditions. See WRIGHT & MILLER .§ 2863. If Rober_'son and the deféndants
had complied with the Court’s order, either in 2013 0r>in 2015, there would have been
nothing prospective about the judgment from which Roberson could have moved for
relief in 2017. Indeed, at the time of the 2013 damages hearing, Roberson representéd

that he could carry out the purchase of Ballard’s stock if the Court were to give him

“several years” to do so, rather than the 90 days as ordered. Because of his delay tactics,
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Roberson ended up with more than * several years” to comply with the Judgment and yet
failed to make any attempt to do so during that time.
“Equity regards that as done ‘which ought to have b.een'done,” Reg'ions Bank v.

Wingard Properties, Inc.] 394 S.C.241, 256, 715 S.E.2d 348, 352-53 (Ct. App. 201 1')'; 12

S.C. Jur. Equity § 9. If Roberson had “done what ought to be done,” the judgment would o

have been pa1d long before Duke Energy terminated’ the lease, and the prospective-
i looklng prov151on of rule 60(b)(5) would be 1napposrte Moody V. Empzre Life Ins Co
849 F.2d 902,.906 (5" Cir. 1988) (“A judgment operates prospectively' if it requires a
court to supervise changing 'conduct or conditions that are provisional ‘or‘tentative ”) :
| The result should be the -same when a party has acted inequitably by faihng to satlsfy the "
Judgment in questlon | |
- Slmilarly, 1t-1s well estabhshed that rule 60(b)(5) does not apply to a Judgment of .
money damages See, e. g Saro Inv V. 0cean Holiday Psp 314 S.C. 116, 120 n.3, 441
S.E.2d 835, 838 n. 3 (Ct App 1994) (“[A] Judgment of damages for past wrongs is not
such a Judgment as is covered or: contemplated in [rule 60(b)(5)] ). While the Order of
Judgment in th1s case d1rected the defendants to- buy out the plaintiff this directive wasg ,
: ‘enforced with the entry of a money Judgment and it is the money ]udgment to which
- Roberson’s motlon was dlrected When entered in 2013 the Judgment was “a present
remedy for a past wrong [which does] not fall w1th1n the _rule.” WRIGHT & MILLEi{? §
2863, at 455-56. Roberson should not be'allowed to take advantage of his own failure to
.comply With'the. Court’s judgment by asserting that failure as a basis for invoking rule

. 60(b)(3).
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Finally, the Circuit Court was well within its discretion in finding that Roberson
did not make his motion within the “reasonable time"’ required by rule 60(b)(5).~ As noted
: above Duke Energy gave notice of its intent to terminate the lease on January 4 2016 :

but Roberson d1d not file his motron until more than a year later.*

The reasonfor thls _
. delay is 'obvious:_ ‘ Roberson was waiting to see if the Supreme. -Court vvvounld grant -
,'certiOrari to review the deci’sion of the Court.of Appeals; 'As the Circuit Court’-noted -
[ ]h1s is pure gamesmanshlp ... Once agam Defendant Roberson rs seekmg equ1table
con51derat10n from the Court, whlle failing hlmself to act w1th equlty ”? (R pp. 54- 55)

~For all of the above reasons, this Court should afﬁrm the C1rcu1t Court’s demal of .

Ro_be_rson s motion for relief from the Judgment‘.

L Judge Miller -Did Not: Commit Abuse of Discretion in Denying
Appellant’s Request To Require the Receiver To Continue To Pay
Appellant’s Living Expenses after the Judgment Became Final.

: ’ ,Roberson ctairns Jthat_ he is impoverished and that Judge ‘Mi’l_le.r shouldv have
fp‘rovi‘dedi in ‘the'receiyershrp ’order‘ hthat Roberson would :cont.inue;to recery.e money from =
the lreceiver‘ for'liying expenses as had been' done during the"p‘endenc'y of Rober‘son’s B
second appeal Whether such rehef is approprlate in view of all the c1rcumstances of thlS :
. . case is exactly the k1nd of detall that. should be left to the d1scret10n of the tr1al Judge '
Roberson has c1ted no support for the proposmon that Judge Miller was o bhgated to do‘
as requested as a matter of law, or that his refusal in this instance was an abuse of

discretion. Gi\(en the.particul“ar facts and history of the case at bar, it was well within'

4 Indeed, ten days after Duke’s notice of intent to terminate, Roberson’s counsel advised
- Ballard’s counsel that Roberson was “[s]till waiting on some information from Duke,
but things are moving along.” (R. p. 423, lines 13-17 (quoting email from J. Howard to

~ W. Wilson (Jan. 14, 2016)) SRR :

i
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_Judge Miller’s drscretlon | to refuse to contrnue requiring the receiver to pay for
Roberson S 11V1ng expenses. A
As Judge Miller noted in his 2013 Order of Judgment,':defendants had already had
oyer six vyears at thattime (and now have had over ten yearsj to satisfy' their contractual
and fiduciary obligations to Baliard? and they had known since entry of the 2010 Order
that they were facing the possibility .of having to buy- Ballard’s remaining shares.
Moreoyer 1n the valuation hearing, Roberson testiﬁed that the $1,000, 600 price he ~paid :
| for Ballard’s 20,000 shares in 2007 was a farr price. (R p. 195 lines 14 19; p 196, lines =
.'2 -4) Thus he had to have known that the buy-out prlce for Ballard’s remammg 20 000
- shares would be at least somethlng hlgher than $1 000, 000 In short, he had more than ‘
enough time to prepare -for the_ buyout. Instead of schemlng to ﬁnd ways to squeeze outj 3
the founder of .Wthe‘company, if he had merely done what he had aéreed.to do rn the ﬁrst ,
place, or 'altematively marshali_ed'his_ assetsjso as to be_vregady to paya reasonablebuyout.'
: “‘pricle‘, he would not now be in the predicarnent he) claims to face. . " |
Furtherrnore .during the nine rnonths,from the remand in 2012 ’to the Valuatton
’hearln;‘g‘ln 2013, Roberson repeatedly assured counsel and the Courtl-that he would be
able to pay Mr Ballard when the t1me came (R p. 158, 11nes 5- 12 R.p. 290 lmes 5- 25)
As a result of these assurances, the .respondent, the ,Clreurt Court, and the Courtr of.
AppeaIs ~expended numerous hours determivning a fair value for Ballard’s, shares and
concluding that Roberson is liable for that amount of money Jomtly and severally with
~ the other defendants Moreover at the 2013 hearlng; Roberson s attorney represented

that Roberson could make the payment 1f the Court gave h1m several years > to do S0.
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(R. p. 157, lines 19-2l) The ‘_‘several years” that Roberson requested has now,lin effect,
been .received, and yet he still has not done what he was ordered todoin 2013;

Further, Roberson’s claim of poverty and plea for mercy are .disingenuous'. E\;en
taking his assertions at facef value, he and his wife receive approxirnately $50, 0.00 a-year
in Social"Securit}./'beneﬁts (R. p. 380) In addition to this tax-free income, Roberson
. holds 1nvestments worth approx1mately ﬁve mllhon dollars (R pp 95-96, 360-61, 368-
70, 375) And throughout the long course of this litigation, Roberson had multlple :
occasions to settle on terms that’would have left him more than sufficient funds to meet
h1s 11v1ng expenses yet chose to reject them. (R. pp 420, 422) As the Court of Appeals
observed in its 2015 op1n1on reJectmg appellant S cla1m of inability to effectuate the
- buyout: “The record actually indicates_the buyout did not occur because the defendants -
chose not to complete'it'—' not because ‘it l)vas impossible.” Ballard 11, Op. No. 2015-UP-
.- 364at78 | L ” | o

In short, Roberson had numerous opportun1t1es to aV01d the predlcament he now
claims to face, and he ‘chose not to avail himself of those‘opportUnities. He chose the
unl'awful path he pursued against Ballard, and he chose to protract this litigation rather |
than to resolve it. For all of these reasons,f it was within Judge Miller’s discretion to deny

the modification of the receivershipv‘sought by Roberson.» '
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III Judge Miller Did Not Commit Abuse of Discretion in
Transferring Appellant’s L1.C Interests to the Possession of the
Receiver _in_Order To Prevent Appellant from Continuing To-

Thwart and Evade thev Court’s Receivership and Charging
Orders. ‘ ' '

Roberson contends that Judge Miller erred as a matter of law by ordering the
transfer of Roberson’s interests in several LLC’s to the receivership. The applicable
statutes, however, expressly give the Circuit Court the discretion to take such action. In
particular, the South Carolina Code provides as follows:

“A receiver may be appointed by a judge of the circuit court ... (2)

After judgment, to carry the judgment into effect; (3) After judgment, to

dispose of the property according to the judgment ... when an execution

has been returned unsatisfied[’] and the Judgment debtor refuses to apply
his property 1n satxsfactlon of the judgment ..

'S.C. Code § 15-65-10 (emphasls added). More particularly, the Uniform ‘Lim'ited
Liability Company Act states:

_“On application by-a judgment creditor of a member ....a court

having jurisdiction ... may appoint a receiver of the share of the

- distributions due or to become due to the judgment debtor and make all
other orders, directions, accounts, and inquiries the judgment debtor might

.. have made or Wthh the circumstances may require to give effect to the

- harglng orde

S.C. Code §33-44- -504(a) (emphasw added)

Thus, the Circuit Court had substantial latitude in fashioning relief to enable the
receiver “to carry the judgment into effect” and “to dispose of the property according to
the judgment,” and to “make 511 other orders [and] directions ... which the circumstances
may require to give effect to the charging order.” As the receiver’s motion noted,
Roberson was using his membership interest in thel LLC’s to thwart and circumvent the

receivership and charging orders that had previously been entered. (R. pp. 94-96) At the

> Writs of execution against Roberson’s assets were returned nulla bona. (R. p. 39, 17
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hearing, the receiver reported that Roberson had used his LLC interests to cause the
" LLC’sto stockpile cash to the tune of $50,000 a month (R. p. 360, line 2 — p. 361, line 2),

except when funds were needed for Roberson’s personal expenseé, approximately

$200,000 of which had been distributed and treated as loans to him from the LLC. (R. p.

368, line 9 —p. 369, line 17; R. p. 360, lines 2-11)
While the Circuit Court appropriately did not transfer ownership of Roberson’s

memberships to the receiver, it had the authority under the above statutes to place the

possession of Roberson’s interests with the receiver in order to prevent Roberson from -

continuing to evade the receivership and charging orders. Otherwise, the statutory

empowerment to “make all other orders [and] directions ... which the circumstances may

require” would mean nothing. See Hinton v. S.C. Dept. of Probation, Parole &-Pardon _

Services, 357 S.C. 327, 342, 592AS._E.2d 335, 343 (S.C. App. 2004)‘(nt'>lting that courts

should “seek a construction that gives effect to every word of a statute rather than

adopting an interpretation that renders a portion meaningless”.)

As noted above, the Supreme Court has observed that S.C. Code section 33-44- -

504 “grants broad judicial discretion in fashioning remedies.” Kriti Ripley, LLC v.

Emerald Investments, LLC, 404 S.C. 367, 377, 746 S.E.2d 26, 31 (2013). Given the

appellant’s deceitful conduct throughout this case, his efforts to secrete or waste assets,

and his protraction of the litigation for (af that time) nine .years through multiple trials,"

hearings, appeals, and motions for reconsideration, Judge Miller was well within his
discretion in transferring possession of the LLC interests in order to enable the receiver to

effectuate the charging order and begin paying down the judgment.
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CONCLUSION

It is time to bring this decade-old case to an end. Judge Miller’s decisions were
well within his discretion are supporied by the 'recdfd"e\}idénce and the léw, and follow

naturally. from the appellate dec1s10ns in Ballard 1 and Ballard 11

This Court should affirm. /% %
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