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' STATE OF SOUTH CAROLINA ) & f= & Ry THE COURT OF COMMON PLEAS
. ) TWELFTH JUDICIAL CIRCUIT
-COUNTY OF FLORENCE - 2B)7AUG-2 PM 2: ICASE NO.: 2015-CP-21-3521

Sunday Kay Murphy, individually ) j aAng
and in a representative capacity_ég B RO A e P

- Defenidant.

all others similarly situated, ) L .
o ) ORDER DENYING PLAINTIFF'S
Plaintiffs, ) MOTION TO COMPEL STATE
) 'ARBITRATION AND GRANTING
vs. ) DEFENDANT'S MOTIONS TO STAY
_ ) PROCEEDINGS AND COMPEL
Five Star Florence, LLC, ) - FEDERAL ARBITRATION
) .
)
)

THIS -MATTER came before the Court on Tuesday, February 14, 2017, at the Florence )

- County Courthouse. L. Sidney Connor, IV> Esq., appeared for Plaintiff; Sarah P. Spruill, Esq,
appeared for Defendant. Plaintiff moved to compel arbitration under the South Caroliﬁa Uniform
. Arbiuétion Act and Défendant moved .to stay.the proceedings and to compel arbitration under the
Federal ArbitrationvAc‘t. For the reasons set forth belbw,’ the Court denies Plaintiff’s Moti‘on to
Compel Arbitration and grants Defendant’s Motions to Stay Proceedingé and Compel Arbitration.

BACKGROUND

The underlying traﬁsaction in this case involves Plaintiff's purchase of a new 2015
Cheﬁolet Silverado from Defendant on July 31, 2015. Pursuant to that purchase, Plaintiff signed
~ several documents,..two ‘of which are relevant here: the Purchase Order and the Arbitration

Agreement. On_DecemB;g 22,2015, Plaintiff filed this class acﬁon complaint imder_ the Dealers
Act, S.C. Coce Section 56-15-10, et seq., alleging she and others s'ﬁnilarly siﬁlated were charged
" an illegal closihg fee in the amount of $699.00. In her Complaint, Plaintiff demanded arbitfation

pursuémf to the Soufh Carolina Uniform Arbitration Act (S CUAA). Defendaﬁt suBsequently filed



an Answer and moved to stay the proceedings and to compel arbitration pursuant to the Federal

~ Arbitration Act (FAA). ..
Arbitration is referenced at two different places in the Purchasé Order and is the entire
subject of the Ar_bitrétio-n Agreement. The first arbitration clause appears on the front page of the
Purchase Order. Situated near the top of the pagé, that clause, printed in bold, underlined letters, .

states the following:

" This contract ié subject to arbitration under the South Carolina
Uniform Arbitration Act, S.C. Code 15-48-10 et seq.

The second arbitration clause appears on the reverse side of the Purchase Order. There is a

paragraph at the bottom of the page entitled “Arbitration Required by This Agreement” which

provides, in pertinent part:

The parties agree that . . . [iJf the transaction involves interstate
commerce, arbitration as described hereunder shall be governed
solely by the Federal Arbitration Act, 9 U.S.C. section 1, et seq, and
the South Carolina Arbitration Act shall not apply. Arbitration shall
be administered by the American Arbitration Association under its
Commercial Arbitration Rules, or such other arbitrator as may be
mutually agreeable to the parties. . . .

[Emphasis added.] The third arbitration "clause” appears as a separate document entitled
“ARBITRATION AGREEMENT” which provides, in pertinent part, the following:

PLEASE REVIEW — IMPORTANT — AFFECTS YOUR
LEGAL RIGHTS

1. EITHER YOU OR WE MAY CHOOSE TO HAVE ANY
DISPUTE BETWEEN US DECIDED BY ARBITRATION
AND NOT IN COURT OR BY JURY TRIAL.

2. IF A DISPUTE IS ARBITRATED, YOU WILL GIVE UP

YOUR RIGHT TO PARTICIPATE AS A CLASS

- REPRESENTATIVE OR CLASS MEMBER ON ANY CLASS

CLAIM YOU MAY HAVE AGAINST US INCLUDING ANY

RIGHT TO  CLASS ARBITRATION OR ANY
CONSOLIDATION OF INDIVIDUAL ARBITRATIONS.
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3. DISCOVERY AND RIGHTS TO APPEAL IN ARBITRATION
ARE- - GENERALLY - MORE LIMITED .THAN IN A
LAWSUIT, AND OTHER RIGHTS THAT YOU AND WE.
WOULD HAVE IN COURT MAY NOT BE AVAILABLE IN
ARBITRATION.

. . Any claim or dispute is to be arbitrated by a single arbitrator on
an individual basis and not as a class action. You expressly waive
any right you may have to arbitrate a class action. .. . Any arbitration
under this Arbitration Agreement shall be governed by the Federal
Arbitration Act (9 U.S.C. § 1 etseq.) and not by any state law
‘concerning arbitration. ... If any part of this Arbitration Agreement,
other than waivers of class action rights, is deemed or found to be
unenforceable for any reason, the remainder shall remain
enforceable. If a waiver of class action rights is deemed or found to
be unenforceable for any reason in a case in which class action
allegations have been made, the remainder of this Arbitration
Agreement shall be unenforceable. This Arbitration Agreement is

- part of any retail installment sale contract or lease agreement you
sign and any related credit, vehicle sales, or lease documents.

Emphasis in original.}

While both Plgmtiff and Defendant agree that the matter is fo be arbitrated, the parties
disagree as to the appropriate rules and forum. Plaintiff argues that the ﬁ;st arbitration. clause
controls and arbitration should proceed under the SCUAA, while Defendant argues that the first
arbitration clause 1s invalid and arbitration should prgceed under the FAA according to the second
and third arbitration clauses. The Court will address each clause in turn.

DISCUSSION

The question of arbitrability of a claim is an issue for the courts. Partain v. Upstate Auto.

" Grp., 386 S.C 488, 689 S.E.2d 602 (2010). At the outset, this Court recognizes that there is a

strong presumption in favor of the validity of arbitration agreements because the policy of the

_ United'States and of South Carolina is to favor arbitration of disputes. Zabinski v. Bright Acres
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Assocs., 346 S_.C‘ 580, 596, 553 S.E.2d 110, 118 (2001) (citing AT&T Techs., Inc. v. Commc'ns.

 ~Workers of Am., 475 U.S. 643,106 S.Ct. 1415, 89 L.Ed.2d 648 (19786)).,.
A. AThe first arbitration clause.

Defendant argues that the first arbitration clause is invalid because it fails the notice.
requirement set forth in S.C. Code Section 15-48-10 because the font was not in capital letters
("Notice that a contractis subj ect to arbitration pursuant to this chapter shall be typed in underlined
capital 1ettérs, or rubber-stamped prominently, on the first page of the contract and unless such
notice 1s displayed thereon thé contract shall not be subject to arbitration."). Plaintiff argues that
the first clause is valid because it is sufficient and comprehensive and should thus control over the
other conﬂictipg arbitration clauses. The Court agrees with Defendant.

The appelléte' courts of South Caroi'ma have strictly construed the notice provision set forth

in Section 15-48-10(a) and have invalidated arbitration agreemeﬁts that do not comply. See.e.g.,

Soil Remediation Co. v. Nu-Way Envtl., Inc., 323 S.C. 454, 476 S.E.2d 149 (1996) (holding that

the terms of section 15-48-10(a) are clear, and those terms must be applied according to their literal

meaning); Zabinski v. Bright Acres Assocs. 346 S.C. 580,553 S.E.2d 110 (2001) (reiterating that

no other variation of the notice requirement is acceptable); Richland Horizontal Prop. Regime’

Homeowners Ass'n v. Skv GreenHoldings. Inc., 392 S.C. 194, 708 S.E.2d 225 (Ct. App. 2011)

("While we acknowledge the strength of [the public policy favoring arbitration], we adhere to the -
_ even stronger mandate that we épply the plain language ofa statute."): -

Here, it is ﬁndisputed that the first arbitration clause does not adhere striéﬂy to Section 15-
48-10(a) because it is not typed in capital letters. That, however, dées not end the inquiry;

inextricably linked with the questibn of the applicability of Section 15-48-10 is the impact of the -
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FAA on this dispute. See Soil Remediation at 458, 476 S.E.2d at 151; Zabinksi at 590, 553 S.E.2d

The FAA déclares a liberal policy favoring arbitration. Moses H. Cone Mem'l Hosp. v.

Mercury Constr. Corp., 460 U.S. 1, 103 S.Ct. 927, 74 L.Ed.2d 765 (1983). Section 2 of the Act

states:

A wiitten provision in any maritime transaction or a contract
evidencing a transaction involving commerce to settle by arbitration
a controversy thereafter arising out of such contract or transaction,
or the refusal to perform the whole or any part thereof, or an
agreement in writing to submit to arbitration an existing controversy
arising out of such a contract, transaction, or refusal, shall be valid,
irrevocable, and enforceable, save upon such grounds as exist at law
or in equity for the revocation of any contract.

9 U.S.C. §2 In the case Doctors Assocs Inc. v. Casarotto, 517US 681, 116 S.Ct. 1652, 134

LE. 2d 902 (1996) the United States Supreme Court mterpreted this statute in light of Montana's

Code Section 27-5~114(4}, whose language, at the time, was nearly identical to South Carolina's

15-48-10(a):

[Glenerally applicable contract defenses, such as fraud, duress or
unconscionability, may be applied to invalidate arbitration
agreements without contravening § 2. Courts may not, however,
invalidate arbitration agreements under state laws applicable only to
arbitration provisions. By enacting § 2, we have several times said,
"Congress precluded States from singling out arbitration provisions
for suspect status, requiring instead that such provisions be placed
"upon the same footing as other contracts." Montana's § 27-5-
114(4) directly conflicts with § 2 of the FAA because the State's law
conditions the enforceability = of arbitration agreements on
~ compliance with a special notice requirement not applicable to
contracts generally. The FAA thus displaces the Montana statute
-+ with respect to arbitration agreements covered by the Act.

Id. at 687 (citations omitted) (emphasis in original). "Because section 15-43-10(a) singles out

__atbitration agreemént& it directly conflicts with section 2 of the FAA." Soil Remediation at 459,

476 S.E.2d at 152. Therefore, if the arbitration agreement in the instant controversy is covered by
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the FAA, then Casarotto directly controls, and the FAA preempts S.C. Code Section 15-48-10(a). |

For the FAA to apply, the commerce involved in the contract must be interstate or foreign.

Id. at 460, 476 S.E.2d at 152 (citing Timms v. Greene, 310 S.C. 469, 427 S.E.2d 642 (1993)). Both

parties agree that the contract at issue involves interstate commerce. Furthermore, South Carolina
case law provides that "an arbitration agreement that complies with the FAA and that exists within
a contract to purchase or finance a vehicle preempts any state arbitration-specific law that would

otherwise invalidate the arbitration agreement. York v. Dodgeland of Columbia, Inc., 406 S.C.

'67, 79, 749 S.E.2d 139 (Ct. App. 2013) (emphasis in onginal) (citing Stout v. J.D. Byrider, 228

F.3d 709, 715 (6th Cir. 2000) (holding contracts for the purchase and vﬁna.ncing of a vehicle involve

interstate commerce); Simpson v. MSA of Myrtle Beach. Inc., 373 S.C. 14,22 n. 1, 644 S.E.2d
6'6-73_,“667 n. 1 (2007) (finding a vehicle trade-in contract iﬁvolves interstate commercé)). The

presence of interstate commerce requires the application of the FAA to the instant arbitration

agreement; therefore, per Casarotto, I find that the FAA preempts S.C. Code Ann. Section 15-48-

10(a) in this matter.
B.  The second arbitration clause.
Because the Court has found that the FAA preempts the SCUAA in this case, it is not

neéeSsary to delve into Plaintiff's arguments regarding the second arbitration clause.

C. The Arbitration Agreement

The third arbitration "clause" is a cormpletely separate document signed and dated on the
.same date as the Purchase Order. Plaintiff contends that this separate document, entitled

"Arbitration Agreement," is null and void based on principles of contract law and public policy.
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Defendant argues that the Agreement is valid and enforceable under the FA A and that Plaintiff, by

" signing the document, agréed to be bound byits'terms. © ° © T TT T
At the heart of the parties' disagreement is whether this dispute can be brought as"a class
action. Class actions are addressed at multiple points in the Arbitration Agreement, to wit:

IF A DISPUTE IS ARBITRATED, YOU WILL GIVE UP YOUR
RIGHT TO PARTICIPATE AS A CLASS REPRESENTATIVE
OR CLASS MEMBER ON ANY CLASS CLAIM YOU MAY
HAVE AGAINST US INCLUDING ANY RIGHT TO CLASS

ARBITRATION OR ANY CONSOLIDATION OF INDIVIDUAL
ARBITRATIONS.

Any claim or dispute is to be arbitrated by a single arbitrator on an
individual basis and not as a class action. You expressly waive any
right you may have to arbitrate a class action. ... If any part of this
Arbitration Agreement, other than waivers of class action rights, is
deemed or.found to be unenforceable for any reason, the remainder
shall remain enforeeable. If a waiver of class action rights 1s deemed
or found to be unenforceable for any reason in a case in which class
action allegations have been made, the remainder of this Arbitration
Agreement shall be unenforceable.

i Validity of the Arbitration Agreement Under Centract Law
_ Asaninitial fnatter, the Court addresses the qeestion of whether the Arbitration Agreement
should be considered at all in light of applicable principles of contract law. Again, the FAA's
"centerpiece provision makes a written agreement to arbitrate 'In any maritime transaction or a
contract evidencing a transaction involving commerce . . . valid, irreyocable, and enforceable, save

upon such grounds as exist at law or in equily for revocation of any contract." Mitsubishi Motors

Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 625, 105 S.Ct. 3346, 3353 (1985) (quoting

9 U.S.C. § 2) [emphasis added]. Therefore, “[g]eneraicontract principles of state law apply to

arbitration clauses governed by the FAA." Munoz v. Green Tree Fin. Corp,, 343 S.C. 531, 539,

542 S.E.2d 360, 364 (2001).
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Here, Plaintiff raises several objections as to why the Arbitration Agreement should be
“found null and void. First, she argues. that specific language from the Purchase Order cancels;
supersedes, and excludes any other statements. The Court does not agree. The front page of the

Purchase Order provides as follows, in pertinent part: -

Purchaser agrees that this Order, including all the terms on BOTH
THE FACE AND REVERSE SIDE HEREOF, any Bailment
Agreement, and any retail installment sales contract . . . reflecting
the above transaction cancel and supercede [sic] any prior
agreement or contract and comprise the complete and exclusive
statement of the terms of this transaction.
[Emphasis in original.] The clear terms of the language of the Purchase Order state that any prior

agreement or contract between the parties is cancelled and superseded. Here, the Arbitration

Agreement was signed by Plaintiff on the same date as the purchase Order, and is therefore not a

prior agreement or contract. |

Next, Plaintiff asserts thét the Arbitration Agreemeni 18 >not valid- because there is no
reference to it in the Purchase Order. While these documents certainly do nof purport to be an
example of best practice in contract drafting, the law does not require every subsequent or
contemporaneous agreement to be cross-referenced with other documents; thus, Plantiff's
argument on this point fails.

The Court finds that the Aibitration Agreement appears vaﬁd on its face.and can thus move
'fomard to examine fhe merits of its contents.

ii. State and Federal Law Regarding Arbitration of Clasé Actions

A brief discussion of state and federal law regarding arbitration of class actions is helpful

to understand the issues at play in the instant case.

~ Herron v. Century BMW, 387 S.C. 525, 693 S.E.2d 394 (2010) ("Hemon I") is the

preeminent state case on this topic. The facts are quite similar to the case at bar. There, Christine
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and Michael Watts entered into a contract with Century BMW for the pmchaée of a car; that
“contract inclided an arbitratién agreerhient with 'a_rclass action waiver. Id. at 529.- The Wattses-
subsequently filed a class action suit against Century BMW alleging the dealership had charged
illegal administrative fees in violation of the Dealers Act. Id. at 530. Century BMW moved to
compel arbitration pursuant to the terms of the agreement; the trial céuﬂ denied that motion, and
Centufy BMW appealed. Id. On appeal, the Supreme Court of South Carolina held that a ban on

class actions is unenforceable on public policy grounds, explaining:

- The purpose of the Dealers Act is consumer protection. Damages
are typically small in individual consumer cases, thereby
discouraging plaintiffs from bringing individual actions. Our
Legislature recognized this and expressly provided plaintiffs with
the right to bring class action lawsuits for violations of the Dealers
Act . . . The Dealers Act further provides: "Any contract or part
thereof or practice thereunder in.violation of any provision of this
chapter shall be deemed against public policy and shall be void and
unenforceable. . Section 56-15-130.  Stated succinctly, the
Legislature has made clear that the public policy of this State is to
provide consumers with a non-waivable right to bring class action
suits for violations of the Dealers Act and that any contract
prohibiting a class action suit violates our State's public policy and
is void and unenforceable.

Id. at 535—36 . The Court went on to explain that normally this illegal provision would be severed
from an otherwise valid contract so the remaining terms could be enforced; however, here, Century
BMW unambiguously stated at oral argument that its intent was for the arbitration agreement to
stand or fall as a whole. Id. at 536-37. Century BMW appealed to thé United States Supreme |

Court.

Meanwhile, the United States Supreme Court Case was deciding what would become the |

seminal case on this topic, AT&T Mobility, LLC v. Concepeion, 563 U.S. 333 (2011). There, the
Court considered the enforceability of a California judicial rule regarding the unconscionability of

class arbitration waivers in consumer contracts. Vincent and Liza Concepcion sued AT&T overa
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small amount .of money—3§30.22 in sales tax—and later consolidated their complaint with a

putative class action in the United States District Court for'the Southern. District of California. 1d.~

at 337. AT&T moved to compel arbitration under the terms of its contract with the Concepcions,
which included a class action waiver. Id. The Concepcions opposed the motion, arguing the
arbitration agreement was unconscionable and unlawfully exculpatory under California law

‘because it disallowed classwide procedures. Id. at 337-38. The District Court, later affirmed by

the Ninth Circuit Court of Appeals, agreed with the Concepéions.> ielyiﬁg on a decision of the

California Supreme Court in Discover Bank v. Superior Court, 36 Cal.4th 148, 30 Cal Rptr.3d 76,

113 P.3d 1100 (2005). The Discover Bank rule, which .held waivers of class actions in contracts
of. adhesion to be :unconscibnable and unenforceable, had been freqﬁently applied to find
arbitratiqn agreemcnts“unconsci’onable in California. Id. at 340. I_n a 5-4 opinion, the Supreme
Court reversed thg judgment of the Ninth'Circuit, héldi];g that Califbmia.‘s Diséover Bank rule was
preempted by the FAA because it interfered with arbitration and stood "as an obstacle to the
accomplishment and execution of the full purposes and objectives of Congréss." Id. at 352. Justice
Scalia, writing for the majonty, fufther explained that class axbitraﬁon "sacrifices the pﬁncipal
advantage of arbitration—its informélity—and fnakes the process slower, more costly, and more
likely ’-co generate procedural morass than final judgment." Id. at 348.

Shortly after the Concepcion opinion was issued, the United States Supreme Court grahted
cert on I;Ig_rg(_)ﬁ_l and "remanded to the Supreme Coﬁrt of South Carolina for further consideration

‘in light of [Concepcion]." Sonic Auto.. Inc. v. Watts, 563 U.S. 971 (2011). The "Herron II"

opinion was solely about issue preservation, and reinstated the Herron I decision after concluding

the issue of preemption had not been preserved for review in the South Carolina proceedings.

10 of 12
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Herroﬁ v. Century BMW, 395 S.C. 461, 719 S.E.2d 640 (2011), cert. denied, 132 S.Ct. 2436
(2012). |

Thus, it appears that current South Carolina law standsin stark contrast to the United States
Supreme Court -Concepcion decisién. South Carolina law would strike down the class action
waiver in the instant éase as against public policy, while the United States Supreme Court would

allow it. However, under the Supremacy Clause of the United States Constitution, any state law

- that "stands as an obstacle to the accomplishment and execution of the full purposes and objectives

of Congress" is preempted. Hines v. Davidowitz, 312 U.S. 52, 67 (1941).
"The FAA reflects the overarching principle that arbitration is a matter of contract. Courts

must.rigorously enforce arbitration agreements according to their terms[.]" Am. Express Co. v.

Ttalian Colors Restaurant. 133 S.Ct. 2304, 2306 (2013) (internal quotations and citations omitted).
:Here, as in Herron 1, the drafter of the Arbitration Agreement has made it abundantly clear that 1t
wishes the Arbitration Agreement to stand or fall as a whole based on the enforceability of the
class waiver. The Agreement explicitly states: "If a waiver of class action rights is deémed— or
found to be unenforceable for any .reason na case in which class action allegations have been
made, the remainder of this Arbitration Agreement shall be unénforc;able." Under eiist'mg state
law, the class action waiver v;zo'uld fail under the clear public policy of our Legislature, ringing the
death knéll for the en‘tire' Agreement per its own terms. However, because owr Supreme Court did
" not have the opportunity to reconsider Herron I in light of Concepcion‘ due to the lack of issue
preservation in that case, this Court l-éoks to Concepcion for precedent. Pursuant to that épiﬁion,
the Supreme Court of the United States would find a waiver of class action valid and enforceable.

Thus, the Court finds that the Arbitration Agreement in this case is valid and enforceable.

11of12
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CONCLUSIOR . ...

The Court finds that the transaction between Plaintiff and Defendant is-subject to Federal
Arbitration. The Courtalso finds the Arbitration Agreement to be legally enforceable. Based on
the foregoing and after full consideration of the issues herein, IT IS HEREB D that

Defendant's Motion to Stay Proceedings and to Compel Arbitratigr urder the FAA is GRANTED.

AND IT IS SO ORDERED.

It .

<7
,/ The-Honorable Thomas A. Russo

“——Presiding Judge for the Twelfth Judicial Circuit

TDXV\&L % 2017

Florence, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
TWELFTH JUDICIAL CIRCUIT

)
COUNTY OF FLORENCE ) CASENO.: 15-CP-21

Five Star Florence, LLC,

Defendant.

Sunday Kay Murphy, individually )

and 1n a representative capacity for ) 7

‘all others similarly situated, ) - :/‘
) e

Plaintiffs, ) ‘N__
) . .
VS. ) SUMMONS o

) (Class Action) R
) ARBITRATION e
) :
)
)

TO: ABOVE-NAMED DEFENDANTS

YOU ARE HEREBY SUMMONED and required to.answer the Complaint in this action, of
which a copy is herewitﬁ served upon you, and tc; serve a copy of your answer to the said Complaint
on the subscriber or subscribers at his or their office at Suite 209, The Courtyard, 1500 U.S.
Highway 17 NOI’[E Surfside Beach, South Carolina 29587 within thirty (30) days after the serﬁce
hereof; exclusive of the day of such service; and if you fail to answer the Complaint within the time

aforesaid; the Plaintiff in this action will apply to the Court for the relief demanded in the Complaint

and judgment by default will be rendered agamst you for the relief demanded in the Complaint.

KELAHER, CONELL & CONNOR, P.C.
7 7

e /N
1-Sidefy Codnbr[
Post Office Drawer 14547
Surfside Beach, SC 29587
(843) 238-56438
Attorneys for Plaintiffs

»
e

{
s

e
o bof

~
December } , 2015

b
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) TWELFTH JUDICIAL CIRCUIT
) o :

COUNTY ‘OF FLORENCE CASENO.: 15-CP-21_3&%21

Sunday Kay Murphy, individually )
and#inFasrepresentative capacity for )
- all others similarly situated, ) .
° - .- - ) .'.}
. Plaintiffs, ) : 4
) | B
vs. ) COMPLAINT >
' ) (Class Action) A
Five Star Florence, LLC, ) ARBITRATION
| ) | g
Defendant. )
)

The Plaintiff, ébmplaining of the Defendant herein, would show "and allege unto this
Honorable Court as follows:

1. The named Plaintiff, Sunday Kay Murphy, is a citizen and resident of the State of
South Carolina, County 6 Horry. |

2. The Defendant Five Star 'Flvorence, LLC 1s a limited liability company O'Iga}niZed
and existing pursuant to the laws of the State of South Caroliné, primarily doing business in

Florence, South Carolina through several dealership locations.

~

3. This court has jurisdiction to monitor this case under the South Carolina Uniform

Arbitration Act, S.C. Code §§15-48-10, et seq.

FACTUAL ALLEGATIONS

4. 'On or about July 31, 2015, Plaintiff purchased a new vehicle from the Defendant

Five Star Florence, LLC.

5. The Defendint Five Star Florence, LLC had the Plaintiff sign a Purchase
Agreement with a preprinted “closing fee” of $699.00.
6. S.C. Code §37-2-307 (2000) provides as foilo&s:
Every motor vehicle dealer charging closiﬁg'fees on a motor vehicle sales
contract shall pay a one-time registration fee of Ten & No/100 ($10.00)

Dollars during each state fiscal year to the Department of Consumer
Affairs. The closing fee must be included in the advertised price of the
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motor vehicle, disclosed on the sales contract, and displayed in a
conspicuous location in the motor vehicle dealership.

7. A closing fee is allowed only for the reimbursement of costs whic;h are actually

incurred by the dealer and necessary to the closing transaction. Freeman v. JLH Investments,

LP, Opinion No. 27586 filed November 4, 2015, §.C. Sup. Ct.
8. According to the Purchase Agreement, this action is subject to arbitration
pursuant to the South Carolina Uniform Arbitration Act, S.C. Code §15-48-10 et. seq.

CLASS ALLEGATIONS

9. 'Plain_ﬁff brings this action in a representatiw? capacity for all persons similarly
sitxllate.d pursuant to Rule 23 of the South Carolina Rules of Civﬂ Procedure and S.C. Code §56-
15-11002).

10. The class consists of those persons who have purchased vehicles from Five Star

Florence, LLC and were charged a closing fee.

11 This class of persons is so numerous that joinder of all members is impracticable.
12. There are questions of law and fact common to the class.
13.  The claims of the representative Plaintiff are typical of the claims of the entire

class.

14. The representative Plaintiff will fanly and adequately protect the interests of the

class.

- 15, The amount in controversy exceeds $100 for each member of the class.

FOR A FIRST CLAIM
(Negcligence)

16. The allegations of Paragraph Nos. 1 through 15 are incorporated as if fully set

forth herein.

17. The Defendant is subject to the Dealers Act, S5.C. Code §§ 56-15-10, et seq.

15



18.  The Defendant has negligently violated the Dealers Act in one or more of the
following particulars:
a.  Infailing properly to register with the Department of Consumer Affairs;

b. = " In failing to include the closing fee in the advertised price of the motor
vehicles which includes the window sticker of the vehicle;

C. In failing to display the closing fee in a conspicuous location in the motor
vehicle dealership;
d. In failing to have any disclosure approved by the South Carolina

Department of Consumer Affairs; and

e. In charging a closing fee which does not represent closing costs actually
incurred by the Defendant.

19. The aforementioned acts and omission’s in violation of the Déalers Act.werc
negligent, intentional, arbitrary, reckless, and willful.
20.  Each class member has suffered damage in the amount of the closing fee.
21 Plaintiff prays for judgment against the Defendant for the é.mount of the closing
fee fbf each class member, doubled pursuant to the beaiers Act, plus punitive damages up to

three times the actual damages, plus costs and attorney’s fees pmsﬁant to the Dealers Act.

WHERFORE, having fully pled her complaint, the Plaintiff prays for the relief as:

-requested herein and for such other and further relief as this court may deem just and proper for

the benefit of Plaintiff and all class members.

KELAHER CONNELL & CONNOR, P.C.
C/ﬁ S/éney/ C%rmor v

Post Office Drawer 14547
Surfside Beach, SC 29587
(843) 238-56438
sconnor(@classactlaw.net

_ Attorney for Plaintiff Class
December ; , 2015
{ '
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS -
_ )
COUNTY OF FLORENCE ) CIVIL ACTION NO. 2015-CP-21-3521
) .
. Sunday Kay Murphy, individually andina )
‘representative capacity for all others )
similarly situated, )
: : : ) DEFENDANT’S ANSWER TO
Plaintiff, ) PLAINTIFF’S COMPLAINT
)
\Z )
)
Five Star Florence, LLC, )
)
Defendant. )
)

Defendant Five Star Florence, LLC (“Defendant™) hereby answers the Plaintiff’s

Complaint as follows:

FIRST DEFENSE
(Arbitration)

1. Plaintiff is precluded from proceeding on her Complaint, individually and in é
representative capacity for all othérs similarly situated, in a judicial forum because, pursuant to
an Arbitration Agreement dated July 31, 2015, Plaintiff agreed to arbitrate the claims she
asserted in her Complaint, and Plaintiff’s agreement to arbitrate is specifically enforceable
pursuant to the Federal Arbitration Act, 9 U.S.C. §§ 1-16. In the Arbitration Agreement dated
July 31, 2015, Plaintiff also gave up her right to participate as a class representatiye or class

member on any class claim.

2. Thus, Plaintiff’s Complaint should be stayed, and she should be compelled to

submit her Complaint to arbitration.
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- SECOND DEFENSE.
(General Denial)

3. Defendant denies each allegation of the Complaint that it does not expressly admit

herein, and denies that Plaintiff is entitled to any amount, award or any other relief from

Defendant.
4. Defendant admits, upon information and belief, the allegations of paragraph 1.
5. In answering the allegations of paragraph 2, Defendant would admit that it is a

limited liability company organized and existing under the laws of the State of South Carolina,

primarily doing business in Florence, South Carolina. Defendant denies the remaining

allegations of paragraph 2.

6. Defendant denies the allegations of paragraph 3.
7. Defendant admits the allegations of paragraph 4.
8. In answering the allegations of paragraph 5, Defendant would admit that the

clos‘ing fee for Plaintiff’s vehicle purchéée was $699.00. Defendant denies the remaining

allegations of paragraph 5.

9. Defendant does not believe paragraph 6 requires a response from it. However, to

the extent any response is required, Defendant would agree that paragraph 6 cites the language of

S.C. Code Ann. § 37-2-307. Defendant denies paragraph 6 to the extent it alleges or implies it .

breached the provisions of S.C. Code Ann. § 37-2-307.

10. Defendant contends paragraph 7 contains conclusions of law which Defendant is

neither required to admit nor deny. To the extent any response is required, Defendant denies the

same.

[\
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* 11 Defendant denies the-allegations of paragraph 8: In answenng the allegations of
paragraph 8, Defendant would further state that the transaétion i.nvolved interstate commerce and,
.. pursuant to the Arbi‘t_rafgj‘onAg_reerpgnt’,_tb@ Federal Arbitration Act applies.

12. In answering the allegations of parag;aphs A9, 140, 11, 12, 13, 14, and 15,
Defendant would allege that Plaintiff has waived her right to participate as a class representative
or class member in the Arbitration Agreement she signed on July 31, 2015. As such, Defendant
denies the.allegations of paragraphs 9, 10, 11,12, 13, 14, and 15.

13. In answering the allegations of paragraph 16, Defendant realleges the previous
paragraphs of this Answer as fully as if repeafed herein verbatim.

14. Defendant contends paragraph 17 contains conclusions of law which Defendant is
neithér required ;(o admit nor deny. To the extent any response is required, Defendant denies the
same. |

.15.7" Defendant denies the allegations of paragraph 18 and its subparts.

16. 'Defendant denies thé allegations of paragraph 19. ] _

17. .In an;wering the allegations of paragraphs 20 and 21, Defendant would allege that

Plaintiff has waived her nght to participate as a class representative or class member in the

Arbitration Agreement she signed on July 31, 2015. As such, Defendant denies the allegations of |

paragraph 20 and 21.

"THIRD DEFENSE
(Failure to State a Cause of Action)

18. The Complaint fails to state facts sufficient to constitute a cause of action as to

Defendant and should be dismissed pursuant to Rule 12(b)(6), SCRCP.

(V%)
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FOURTH DEFENSE
(Waiver of Right to Class Action)

19. Pursuant to the express provisions of the Arbitration Agreement dates July 31

>

- 2015, Plaintiff ‘waived-her right to-participateas-a class representative or class member of any -

class claim against Five Star. As such, Plaintiff is not entitled to proceed in a representative

capacity for all other similarly situated.

FIFTH DEFENSE
(Failure to Meet Rule 23, SCRCP Requirements)

20. For a further defense, Plaintiff has not pleaded and proven, and will not be able

to prove, all prerequisite requirements necessary to bring a.class action lawsuit as contained in

Rule 23, SCRCP, and applicable case law.

21 The requirements of Rule 23 include proof that the class is so numerous that

joinder of all members is impracticable, that there are questions of law or fact common to the

class, that the claims or defenses of the representative parties are typical of the claims or
defenses of the class, that the representative parties will fairly and adequately protect the
interests of the class, and that in cases in which the relief primarily sought is not injunctive or

declaratory with respect to the class as a whole, the amount in controversy exceeds $100 for each

member of the class.

SIXTH DEFENSE
(Acts of Third Parties)

22. Plaintiff’s claims for damages, if any, directly and proximately result, in whole

or in part, from the intervening and superseding acts of third parties over whom Defendant had

no control and is not responsible.
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SEVENTH DEFENSE -
(Comparative Negligence)

23. Eveh if Defendant was negligent as alleged in the Plaintiff’'s Complaint, which is
—sﬁeciﬁcally'denied; any ciamaée suffered by the Plaintiff Was due to her own‘ éomparative

negligence so as to bar or partially bar any recovery in this matter.

EIGHTH DEFENSE
(Estoppel by Silence/Consent)

24. Plaintiff’s claims are barred by the doctrine of estoppel by silgnce. Plaintiff had
.a duty. to inform Defendant of her objections to paying closing fees at the time of her vehicle
.closings.

25. Plaintiff voluntarily and intenﬁonally relinquished her rights to objeét to the

charging of a closing fee because her actions and conduct during the vehicle closings are

inconsistent with her allegations in the Complaint.

26.  Plaintiff’s claims are further barred by the doctrine of consent because she

consented to pay the closing fees after being informed of the fees prior to the vehicle closings.
At no time prior to the filing of the Complaint did Plaintiff object to Defendant charging closing

fees.

NINTH DEFENSE
(Equitable Defenses)

27. Plaintiff’s claims are barred by all equitable doctrines available to Defendant,

including, but not limited to, laches, ratification, unclean hands, waiver, estoppel, and unjust

enrichment.
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‘ TENTH DEFENSE
(Voluntary Payment Doctrine)

28.  Plaintiff knowihgly and voluntarily paid the fee of which she now complains after
it was conspicuously disclosed to her in ‘vriting on at least .{\led_i:’l_béii‘rn-én_t_s"is‘ivg'ﬁed by her.
Plaintiff’s claims are thus barred by the voluntary payment doctrine.

ELEVENTH DEFENSE
(Injury Reasonably Avoidable)

29, Plaintiffs alleged injury was reasonably avoidable by her, in that she was aware
of the closing fee and had the option of not purchasing the vehicle and paying the closing fee.
Thus, Plaintiff’s claims under S.C. Code Ann. § 56-15-110 afe barred.

TWELFTH DEFENSE
(Exclusive Remedy)

30. _The South Carolina Consumer Protection Code, S.C. Code § 37-1-101, et seq.
provides the exclusive remedy for alleged violations of the Closing Fee Statute or any other legal
- or equitable claim alleging the improper charging of closing fees in motor vehicle sales and lease

transactions, and thus Plaintiff may not pursue her claims under the Dealers® Act.

31. Furthermore, Plaintiff may not pursue her claims based on an alleged improper or
illegal closing fee in a representative capacity, because the South Carolina Consumer Protection
‘Code does not allow class or “group” actions. S.C. Code Ann. §37-5-202(1).

THIRTEENTH DEFENSE
(Compliance with S.C. Code Ann. §§ 37-6-506(3), 37-6-104(4): Safe Harbor)

32. Closing fees charged in motor vehicle sales transactions, are authorized under
the provisions of the Closing Fee Statute and regulated by the 2001 Administrative Interpretation,
which interprets the Closing Fee Statute and establishes certain requirements and conditions for

motor vehicle dealers to charge closing fees in motor vehicle sales and lease transactions. At all
6
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" relevant times, Defendant has charged closing fees in conformity with the requiréments and’

conditions olf the 2001 Administrative Interpretation. Thus, ?ursuant to S.C. Code § 37-6-506(3)
and §-3 74—..6-104(4),D;Gfendant should not be liable for actions which, prior to any South Carolina
Suprerne Court interpretation, have not been considered violations of the Closing Fee Statute by
the South Carolina Department of Consumer Affairs. Any inferpretation adopted by the South
Carolina Supreme Court regarding.Defendant’s compliance with the Clnsing Fee Statute should
affect future transactions only and Defendant should be held harmless for any actions based on

the Department of Consumer Affairs’ prior rules and interpretations.

FOURTEENTH DEFENSE
(Compliance with S.C. Code Ann. § 37-5-202(7): Good Faith Error)

33. Defendant has never intended to violate any portion of the Dealer’s Ant, tne
South Carolina Consumer Protection Code, or the ;equirements, regulations, and administrative
interpretations established by the South Carolina Depaﬁment of Consumer Affairs with regard to
the charging of a closing fee in motor vehicle sales and lease transéotions. Defendant has
" established and maintained compliance procedures which are reasonably adapted to avnid any
violation of the law. Tn the extent any violation occurred, it was not intentional and resulted
from a bona fide error notwithstanding the maintenance of procedures rensonably adapted to
a§oid the error. Plaintiff’s claims are thus barred by the provisions of S.C. Code § 37-5-202(7).

FIFTEENTH DEFENSE
(Filed Rate Doctrine)

34, Pursuant to the 2001 Administrative Interpretation, Defendant, at all relevant
times, has been required to and has filed and registered. its closing fee with the South-Carolina
Department of Consumer. Affairs, which is vested with authorty t(o_r;gulate the charging of
closing fees by motor vehicle dealers and to determine what amount of closing fee is just and

7
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"reasonable. The South Carolina Department of Consumer Affairs has accepted and approved the -

amount of the closing fees filed and registered by Defendaﬁt. Defendént has never exceeded the
amount of __t_be_kplo,sinvg.fe_;e: filed, registered, accepted, and"approved by the South Caro}ina
Department of Consumer Affairs. Thus,_Plaintist claims are barred by the Filed Rate Doctrine
as adopted by the South Carolina Supreme Court in Edge v. State Farm Mutualilrzsurance

Company, 366 S.C. 511, 623 S.E.2d 387 (2005) and its progeny.

HAYNSWORTH SINKLER BOYD, P.A.

_ oo
John H. Tiller
Amy F. Bower
Haynsworth Sinkler Boyd, P.A.
134 Meeting Street, 4™ Floor
Charleston, SC 29401
(843) 722-3366
itiller@hsblawfirm.com

- abower(@hsblawfirm.com

Attorneys for Defendant
Five Star Flovence, LLC

Charlestc’m, South C_arolina

March H 2016
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) TWENTY-FIRST JUDICIAL CIRCUIT
. COUNTY.OF FLORENCE ... . ) ~_ CASENO.: 15-CP-21-3521 0~
Sunday Kay Murphy, individually ) 2z o7
and in a representative capacity for )
all others sunilarly situated, ) =
.' )
Plamtiffs, ) -
) P
Vs. ) NOTICE OF MOTION AND MOTION-  —
) TO COMPEL ARBITRATION
Five Star Florence, LLC, )
)
Defendant. )
)

TO: JOHN H. TILLER AND AMY F BOWER, ATTORNEYS FOR DEFENDANT
YOU WILL PLEASE TAKE NOTICE that, on Aprﬂ‘ 12,2016 at 9:30 am., or as soon
~ hereafter as counsel may. be heard, ?:ouﬁsel for the above-named Plaintiffs will move before this
court for an Order compelling arbitration under the South Carclina Uniform Arbitratiog Act.
This motion is based upon S.C. Code Ann. §15-48-20(a) and as further set fofrh 1n the attached

Memorandum.

A
A L
T Sidgef{Cémnor, IV ‘ e

Post Office Drawer 14547
Surfside Beach, SC 29587 -
(843) 238-5648
sconnor(@classactlaw.net

A g ' - Attorneys for Plaintiff




RULE 11 CERTIFICATION

The attorney(s) below hereby certifies that gither: ~~ 7

A.

March;Z, 26 16

He/She has communicated, orally or in writing, with opposing counsel a&d
has attempted in good faith to resolve the matter contained in the motlen or

Such consultation would serve no useful purpose, or could not b tlmelj

- held; or Sl oo

Due to the nature of the motion, there 1s no duty to consult opposmg coumgl
in that this 1s a motion:

ZS
a. To Dismiss
b. For Summary J udgmerﬁ

C. For New Trial

d. For Judgment NOV

KELAHER, CONNELL & CONNOR, P.C.

At

" 1 Sidfiey Connbr, IV
Post Office Drawer 14547
Surfside Beach, SC 29587
(803) 238-5648
Attomeys for Plamtiff
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS:

) TWENTY-FIRST JUDICIAL CIRCUIT
COUNTY OF FLORENCE ) © CASENO.: 15-CP-21-3521
bunday Kay Mmphy, mchwdually ) o
and in a representative capacity for )
all others similarly situated, )
: )
Plaintiffs, )
) R
Vs. ) MEMORANDUM IN SUPPORT =" =~
) OF PLAINTIFE’S MOTION TO COMPEL =
Five Star Florence, LLC, ) ARBITRATION AND IN OPPOSITION TO .
) THE DEFENDANT’S MOTION TO
Defendant. ) STAY PROCEEDINGS
) .

The Plaintiff filed her Compiaint in the Court of Common Pleas seeking arbitration
pursuant to the South Carolina Uniform Arbitration Act (UAA). The Defendant ﬁled an Answer
and moved to stay the proceec}ings and to compel arbitration “pursuant to the Federal Arbitration
Act.” While both the Plaintiff and Defendant agree that the matter is to be arbitrated, the parties
disagree as to the appropnate rules and forum. The Defendant has moved to stay this proceeding
.and asks the Court to order arbitration in a forum not prescribed“ by the Uniform Arbitration Act.
The Pléintiff moves fhat the matter be arbitrated according to the UAA.

Arbitration appears at three (3) different places in the documents provided to the court.
The FIRST arbitration clause appears on the front page of the Purchaée Order (Exhibit A,
attached.) The FIRST clause states, in bold letters, with underlining, the following:

This contract is subject to arbitration under the South Carolina Uniform
Arbitration Act, S.C. Code 15-48-10, et seq.

The SECOND arbitration clause appears on the reverse side of the Purchase
Order. There is a paragraph at the bottom of the page entitled “Arbitration Kequired by

~ This Agreement.”

.......
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The THIRD ar‘bitration clause appears on a separate docﬁment entitled
“ARBITRATION AGREEMENT.” (Exhibit B, attached.) The Defendant’s brief
diSCilSS@S onlf fhe THIRD clause and fails to i_riention either of the arbitration clauses
contained in the Purchase Order. '

The Plaintiff requests this Court to find that the FIRST arbitration clause directing
‘arbitration pursuant to the South Carolina Uniform }Arbitration Act is valid and
enforceable. The Plaintiff also requests the court to find that the SECOND arbitration

clause on the reverse side of the Purchase Order is supplemental and explanatory, but to

the extent that it conflicts with the arbitration clause on the front page, any conflicts must

be resolved in favor of the FIRST clause on the front page. The Plaintiff would further

ask this court to declare that the THIRD clause is. invalid based oh the reasons listed )

herein. The Plaintiff would then ask the Court to order arbifration to proceed forward
pursuant to the South Carolina Uniform Arbitration Act.
I The FIRST arbitration clause is valid and enforceable and stands on its own.
A. The FIRST arbitration clause is sufficient and comprehensive.
Tﬁe front page of the Purchase Order contains the following language:

This contract is subject to arbitration under the South Carolina Uniform .
arbitration Act, S.C. Code 15-48-10, et seq.

This statement is sufficient in itself to bind the parties to arbitration. It is a complete and

comprehensive statement of arbitration because the South Carolina Uniform Arbitration Act1s a

complete and comprehensive statute which sets forth all processes necessary to govem

arbitration. It was derived from the Uniform Arbitration Act and adapted to the State of South

Carolina. It was initially enacted in 1978 and has stood the test of time. The legislature has had

almost forty years to-make any refinements and revisions which they may desire to the UAA. In
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short, it is a tried, true, and tested method and forum for arbitration. The Purchase Order was
draﬁed by the Defendant and presented to the Plaintiff as a contract of adhesion. It specifically
states that arbltratlon will be purouant to the UAA The Plamtxff should be able to rely on thls
contractual provision between the parties, especially since this notice 1s }contained on the front

side of the Purchase Order.

The UAA has been adopted in 49 states. See Uniformlawsorg. It is. completely

comprehensive in nature. It covers the validity of arbitration agreements, §15-48-10; the
particular proceedings to cormpel or stay arbitration, §15-48-20; the method of appointment of
‘a;rbi;trators, §15-48-30; the conduct and record of the arbitration hearing, §15-48-50; the rules
concerning joinder of parties, §15-48—60' representation by an attorney, §15-48-70; subpoenas,
~ witnesses and depositions, §15- 48 80; the method of dehvermg a decxsnon §15 -48-90; any
changes in the award by the arbitrator; §15-48-100; fees and expenses of arbitration, §15-48-110;
the confirmation of an award, §15-48-120; the vacating of an award, §15-48-130; the
modification or correction of an award, §15-48-140; entry of judgment, §15-48-150, 160;. the
method of applications to court, §15-48-170; determining questions of law and fact, §15-48-180;
venue, §15-48-190; and appeals, §15-48-200.

By contrast, the Federal Arbitration Act provides very few procedural and appellate
processes concerning arbitration. In fact, the FAA anticipates that the parties}wﬂl stipulate to
their own procedures. For example, 9 U.S. Code §4 provides that a party may seek an Order
directing an arbitration and that the Order would direct that “such arbitration proceed in the

manner provided for in such an agreémen’c.” And further, in the same paragraph, if a federal jury

finds that a valid arbitration agreement was made “The court shall make an Order summanly’

directing the parties to proceed with the arbitration in accordance with the terms thereof.” 9 U.S.

(@]
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Code §5 discusses the appointment of arbitrators and states specifically “if in the agreement

provision be made for a method of naming or appointing an arbitrator or arbitrators or an umpire,

such methods shall be followed...”” The FAA.-continually refers back to the parties’. contract for .

the procedural terms of the arbitration. The FAA was never intended.to be a complete
procedural guide to arbitration.” The UAA, however, is exactly that. Therefore, the FIRST
-arbitration clause is sufficient and comprehensive. It stands on its own.

B. The FAA does not preempt.a valid enforceable arbitration clause.

“The general rule is that the FAA does not preempt state procedural law relating to

arbitration.” Henderson v. Summerville Ford-Mercury, Inc., 405 S.C. 440, 748 SE.2d 221

(2013), citing 6 C.J.S. Arbitration §32 (2004), and Volt Info. Sciences v. Bd. Of Trustees of

Leland Stanford Jr. Univ., 489 U.S. 468, 477 n.6 (1989). “There 1s no fedéral policy favoring

arbitration under a certain set of procedural rules and the federal policy is simply to ensure the

‘enforceability of private agreements to arbitrate.” Toler's Cove Homeowners Association V.

Trident Construction Co., 355 S.C. 605, 611, 586 S.E.2d 581, 584 (2003). “The FAA’s
substantive provisi(;ns apply to arbitration in federal or state courts, but a state’s procedural rules
apply in state court unless they éqnﬂict ‘with or undermine the purpbse of the FAA”
Henderson, 748 S E.2d at 226-27.

The United States 'Supreme Court has ruled on numerous occasions that if a State law

would work to invalidate an otherwise valid arbitration agreement then the State law would be

preempted by the FAA. See, e.g, Southland Corp. v. Keating, 465 U.S. 1 (1984). The United
States Supreme Court has specifically reco gnized, however, that the parties to a contract are free

to provide for arbitration under rules established by State arbitration laws rather than the FAA.

Volt Info. Sciences. Inc. v. Bd. Of Trs. Of Leland Stanford Jr. Univ., 489 U.S. 468 (1989). The
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United States Supreme Court has stated that while the FAA preempts State laws that invalidate

the parties’ arbitration agreement, “It does not follow that the FAA prevents the enforcement of

: agréements,to' arbitrate undér- different rules than those-set forth-in the- [FAA]-itself.” Volt, 489

U.S. at 448.

The South Carolina Supreme Court has ruled that “State procedural rules that do not
undermine the enforceability of an otherwise valid contract to arbitrate may be deemed to have

been incorporated into a contract through choice of law provisions.” Zabinski v. Bright Acres

" Assocs., 346 S.C. 580, 553 S.E.2d 110, 116 (S.C. 2001). In the present case, the Plaintiff is not
seeking to avoid arbitration. On the contrary, the Plaintiff is seeking to enforce arbitration
pursuant to a clear and unambiguous clause on the front page of the Purchase Order. The choice

of State law arbitration rules will be enforced as long as this choice does not frustrate the Federal

Arbitration Act. See Volt, 489 U.S. 468.

In the present case, the Purchase Order specifically provides that the procedure to be .

followed 1s ﬁursuanf to the UAA. As discussed above, this act is comprehensive in nature and
provides for adequate procedures to conduct arbitration. Therefore, according to the terms of the
Purchase Order, this matter must proceed to arbitration under the South Carolina Uniform
Arbitration Act.

C. Interstate commerce does not require the application of the FAA.

- The Defendant goes to greét lengths to state that arbitration is enforceable pursuant to the
FAA by making extensive arguments concerning interstate commerce ahd attaching an Affidavit
related to interstate commerce. Interstate commerce is not, however, an issue in this case. There
is no question that the purchase of a vehicle in today’s economy involves interstate commerce.

But the fact that interstate commerce is involved does not exclude the application of the South
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Carolina Uniform Arbitration Act. In Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 539 n. 2,

542 S.E.2d 360, 363, n.2 (2001), the Court noted, “State law was therefore preempted to the

‘extent it would have invalidated the- arbitration~agreement. - ~The: parties to a contract are -

otherwise free to agree that our state Arbitration Act will apply and this agreement shall be
enforceable even if interstate commerce is involved.” (First. emphasis in original. Second

emphasis added.) The Defendant’s argument concerning preemption applies only to situations

where state court rules would act to defeat arbitration. See Bradley v. Brentwood Homes Inc. -

398 S.C. 447, 730 S.E.2d 312 (2012). For example, the South Carolina UAA has certain
requirements for the printing of the notice of arbitration in contrécts, including the font svize, the
underlining, and whether it is prominently displayed.‘ See S.C. Code §15-48-10(a). In contrads
which involve interstate commerce, the FAA will ndt allow these notice requirements to defeat
an otherwise valid arbitratio}n agreement. MBM~ In ;)ther words, the FAA will pre-empt state
cburt rulesv if those rules would frustrate the liberal Federal policy favoring arbitration.

In this particular case, however, th_e Plaintiff is not seeking to avoid arbitration. The
Plaintiff concedes that the 'FIRST arbitration clause on the front of the Purchase Order is valid.
The Plaintiff’s complaint asks for arbitration. Therefore, since the Plaintiff has conceded to the
validity of the contractual agreement on the front page.of the Purchase Order; preemption is not
a.n.issue. The purposes of the FAA have not been frustrated and the doctrine of preemption does

not come into play on the issue of whether the case is subject to arbitration.

D. Arbitration pursuant to the UAA is initiated by filing an Arbitration
Complaint in Circuit Court.

The UAA anticipates an action to be filed in the Circuit Court to address issues dealing

with arbitration. Section 15-48-20(a) states “On the application of a party showing an agreement

described 1n §15-48-10, and the opposing party’s refusal to arbitrate, the court shall order the

6
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parties to proceed with arbitration, but if the opposing party denies the existence of the

agreement to arbitrate, the court shall proceed summarily to the determination of the issue so.

" raised and shall order arbitration if found fét'--themoving party; -o_therv&ise,- the application shall

be denied.” (Emphasis added.) -

The UAA anticipates court involvement. The court cannot make any findings or order
any action unless the Plaintiff files with the Court. There is no other process stated in the UAA
for filing the Arbitration Complaint. The only way to put these matters before the court is to file

a complaint in arbitration as the Plaintiffs have done in this case. -

IL The SECOND arbitration clause which is presented at the bottom of the reverse
page of the Purchase Order is mostly supplemental and explanatory and therefore

enforceable except for one conflicting provision which is ambiguous and
unenforceable. ‘

On the reverse of the Purchase Order is the following language:

Arbitration Required by This Agreement. The parties agree that, prior to the
exercise of any other remedy allowed by law, any dispute, controversy, or claim
arising out of or relating to the sale of the motor vehicle, negotiations for its
purchase (including claimed fraudulent inducement), financing of its purchase (if
any), or to this Purchase Order or to any other agreemert between the parties
relating to the motor vehicle (including the parties’ retail installment sales
contract if any), shall be submitted to binding arbitration; however, claims arising
under the federal Magnusson Moss Warranty Act are not-subject to arbitration. If
the transaction involves interstate commerce, arbitration as described hereunder
shall be governed solely by the Federal Arbitration Act, 9 U.S.C. section 1, et seg.
and the South Carolina Arbitration Act shall not apply. Arbitration shall be
administered by the American Arbitration Association under its Commercial
Arbitration Rules, or such other arbitrator as may be mutually agreeable to the
* parties. Such arbitration shall be conducted within 100 miles of the location of
the sale of the motor vehicle. Each party shall pay its own costs. Any judgment
on the award rendered by the arbitrator in such binding arbitration may be entered
in any court having jurisdiction thereof. Nothing contained herein shall be
deemed to require arbitration by any entity not a party 10 this Purchase Order.

After providing for arbitration under the UAA in the FIRST clause, the reverse side of the

Purchase Order adds language that is ambiguous and confusing, as to the arbitration forum: “If
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the transaction involves interstate commerce, arbitration as described hereunder, shall be
govemed solely by the Federal Arbitration Act....” The apparent shift from the UAA to the

FAA is meaningless since -there is no“guestion -that the- purchase -of an automobile involves

interstate commerce. The statement appears to be directed at the issue of preemption. The

underlying meaning of the statement is, “If this contract somehow does not meet the arbitration
notice requirements of the South Carolina UAA, which we agreed to on the front side, we still

wish for the matter to be arbitrated because any of our mistakes in notice are pre-empted by the

FAA” Such a statement is simply a restatement of what we know the law to be. It is well.

settled that when there is interstate commerce, the FAA requires arbitration even if the notice
requirements of state law are not met. Therefore, the statement is essentially meaningless, and
does not change thé choice of arbitration forum from the UAA to the FAA.

Furthermore, if arbitration “shaﬂ be governed solely by the Fedéral Arbitration Act” then
the SECOND clause becomes even more confusing by going on to state that “arbitration shall be
administered by the American Arbitration Assoéiation under its commercial arbitration rules, or
such other ar‘sitrator as may be mutually agreeabie to the parties.” These statements are mutually
exclusive. Either the arbitration shall be governed “solely” by the FAA or it will be conducted

and governed by the AAA, or “such other arbitrator as may be mutually agreeable to the parties.”

These alternatives cannot co-exist. These options are extremely confusing and, in essence,

incomprehensible. On the other hand, the FIRST clause on the front page of the Purchase Order

is simple, direct, and unambiguous: “This contract is subject to arbitration under the South

Carolina Uniform Arbitration Act.”
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South Carolina law states that any ambiguities in a contract must be resolved against the

drafter of the documeﬁt. -Myrtle Beach Lumber Co., Inc. v. Willoughby, 276 S.C. 3,274 S.E.2d
423 (1981), quoting 17A C.1.S. Contracts §324, with-approvak:-

“(A)mbiguous language in a confract should be construed liberally and most
strongly in favor of the party who did not write or prepare the contract and 1is not

- responsible for the ambiguity; and any ambiguity in a contract, -doubt, or
uncertainty as to its meaning should be resolved against the party who prepared
the contract or is responsible for the verbiage.

The reason for the rule of strict construction against the party preparing the
contract is that one who speaks or writes can, by exactness of expression, more
easily prevent mistakes in meaning more than one with whom he is dealing, and
"that he who has brought the agreement into existence and is thus primarly
responsible for its inadequacy should justly suffer for its shortcomings.”

The U.S. Supreme Court has applied the same rule of ambiguous contract

construction in Arbitration. Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52
(1993).

With regird to the Purchase Order-in question, the _sﬁatemerit on the front page of the
Purchase Order‘ ié clear and unambiguoﬁs and provides for -arbitration pursugnt to the UAA.
That simple statement is then confused and undermined by the ambiguous provision oﬁ the back
of the 'Purchase‘Order which provides a default to the FAA or the AAA or some other arbitrator.
This confusing and ambiguous statement on the reverse of the Purchase Order cannot be
reconciled with the clear statement on the front of the Purchase Order because there is no

situation under which the contract would not involve interstate commerce and therefore the

reference to the South Carolina UAA on the front page would be deceptive and misleading. This

ambiguity must be resolved in favor of the clear and plain meaning of the FIRST arbitration

clause found on the front of the Purchase Order providing for arbitration under the UAA.
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III.  The THIRD arbitration clause presented in a separate document labeled

“Arbitration Agreement” is not valid.

A.  The THIRD arbitration clause is not valid because the Purchase Order
B cancels, supersedes and excludes-any other statements.

The front page of the Retail Purchase Order provides at the bottom, just above the
signature lines, in pertinent part, as follows:

Purchaser agrees that this Order, including all the terms on BOTH THE FACE

AND REVERSE SIDE HEREOF, any bailment agreement, and any Retail

Installment Sales Contract... reflecting the above transaction cancel and

supersede any prior agreement or contract and comprise the complete and

exclusive statement of the terms of this transaction. [Emphasis in original ]

By its own terms, the Purchase Order unequivocally states that the terms contained in the
Purchase Order (the face and reverse side) and the Retail Installment Sales Contract (RISC)
comprise the “complete and exclusive statement” of the contract between the parties.

The Defendants have put forth a so called “arbitration agreement” which is a separate
document from the Purchase Order. By the very express and exclusive terms of the Purchase
Order itself, this separate document is extraneous to the four corners of the Purchase Order and
to the RISC. The Purchase Order specifically states that the Purchase Order would “cancel and

supersede” any. other agreement or contract.

B. The THIRD arbitration clause is not valid because there is no reference to it
in either the Purchase Order or the Retail Installment Sales Contract.

As stated above, the Purchase Order and the RISC comprise the complete and exclusive

statemnent of the terms of the purchase and sale of this vehicle. Perhaps the separate document

labeled “Arbitration Agreement” could be saved or incorporated 1if in fact there were some

reference in the Purchase AgIeement or the RISC to its existence. But, in fact, there 1s not.
There is not a single mention anywhere in the Purchase Order as to the existence of any

addendum which would supersede, modify, alter, amend or otherwise change in any way the

10

36



valid and enforceable and complete Arbitration Agreement contained within the four comers of

the Purchase Agreement.

There is an entire.section on.the.back of the Purchase Order devoted to the explanation of .

arbitration. ThisASECOND arbitration clause contains over 220 ‘words and terms and none of
them refer to or address‘ any addendum or separate “Arbitration Agreement.” The SECOND
arbitration clause on the back of the Purchase Order deals with numerous issues including the
ftypes of conﬂicté to be included in arbitration, the Purchase Order, the RISC, the nature of
arbitration being binding, the exemption of claims under the Federal Magnusson MosQWananty
Act, the South Carolina Arbitration Act, the distance that the arbitration must be held from the
sale of the motor vehicle, the payment of costs, entry of judgment inv a court of competent
jurisdiction and the involvemeﬁt of third parties in the arbitration process. Nowhere does this
arbitration clause contain even the slightest hint of a reference to any additional “agreement”

between the parties.

C. The THIRD arbitration clause is not valid because it cancels itself with self-
defeating words. '

The separate document labeled “Arbitration Agreement” contains the following pertinent
language:
If a waiver of class action rights is deémed or found to be unenforceable for any

reason in a case in which class action allegations have been made, the remainder
of this Arbitration Agreement shall be unenforceable. [Emphasis added.]

The present case has been styled as a class action under the Dealers Act. The Dealers Act

specifically provides for class actions. S.C. Code Ann. §56-15-110(2) provides “When such
action is one of common or general interest to many persons or when the parties are numerous
and it is impracticable to bring them all before the Court, one or more may sue for the, benefit of

the whole, including actions for injunctive relief.”
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"The South Carolina Supreme Court addressed class action waivers in the case of Hemron

v. Century BMW, 387 S.C. 525, 693 S.E.2d 394 (2010) (Herron I). The Court found that an

Arbitration Agreement-which. prohibited class.actions in.direct contravention of the Dealers Act

is against public policy. The Court noted that in addition to specifically providing for class
actions, the Dealers Act also provides that “Any contract or part thereof or practice thereunder in
violation of any provision of this chapter shall be deemed against public policy and shall be void
and unenforceable.” S.C. Code §56-15-130. The Court went on to hold, “Stated succinctly, the
Legislature has made clear that the public policy of this Stctc is to provide consumers with a
noﬁ—waivablc right to bring class action suits for violations of the Dealers Act and that any
contract pIOhlbltlY‘g a class action suit violates our State’s public policy and is void and
unenforceable.” (Empha51s added.) The Court affirmed the Trial Court’s Order in result
denying the Motion to Compel Arbitration.

Shortly after the opinion in Herron I was issued, The United States Supreme Court

published its opinion in the case of AT&T Mobility. LLC v. Concepcion, 563 U.S. 333 (2011).

In Concepcion, The United States Supreme Court overtumed a decision of the California Courts
which invalidated a class action waiver in an arbitration provision based upon the prcemption' of
the FAA. The United States Supreme Court thcn accepted certiorari on the Herron I case and
remanded the Herron I case with instructions for the South Carolina Supreme Court to reconsider
its opinion 1n Hcrrcn I in light of the Concepcion case. The South Carolina Supreme Court

affirmed Herron I because the issue of preemption had not been preserved for review in the

South Carolina proceedings. Herron v. Century BMW, 395 S.C. 461, 719 S.E.2d 640 (2011).

(Herron II).

12

38



In 2015, the United States Supreme Court once again overturned a California decision

denying arbitration. In DirecTV v. Imburgia, 577 U.S. (2015), the Court addressed an

“arbitration clause which contained a class action waiver with a self-defeating clause.. The walver - - - . -

specified that the entire arbitration provision was unenforceable if the “law of your state” made
class-action waivers unenforceable. The lower court reasoned that since the law of California
did not allow class action waivers, and since that rule was the “law of your state” the entire

arbmauon agreement was unenforceable by its own self-defeating terms. The Supreme Court

disagreed, reasoning that the lower court had asked the wrong quesmon The court stated “T hus

the underlying question of contract law at the time [the lower court] made its decision was
whether the ‘law of your state’ included invalid California law. We must now decide whether
answering that question in the affirmative is consistenit with the [FAA}].” (Emphasis in original.)

. Id. at

c
Citing Cong’epclon the Court concluded that the California law against class waivers was

invalid because it did not place arbm ation agreements on equal footmc with all contracts The

California law targeted arbitration agreements. The Court held, “After examining the grounds

upon which the Court of Appeal rested its decision, we conclude that California courts would not .

interpret contracts other than arbitration contracts the same way. Rather, several considerations
lead us to conclude that the court’s interpretation of this drbitration contract is unique, restricted
to that field” Id. at- . Therefore, the self-defeating clause was not trivggered and the
arbitration clause was valid.

The facts of the present case, however, are very different from the facts of DuecTV The
first and foremost distinction is that DirecTV and prior cases concerned the States’ attempts 1o

defeat arbitration altogether, which would frustrate the liberal Federal Policy in favor of
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arbitration as set forth in the FAA. In the present case, however, the Plaintiff has specifically

requested arbitration. The Plaintiff agrees that the Purchase Order drafted by the Defendant

~gpecifically provides-for arbitration pursuant to the South Carolina UAA. The:Plaintiff is not.

trying to avoid arbitration. Ironically, it is the Defendant who 1s tryihg’ to defeat its own
agreement to arbitrate. The Defendant is the one trying to subvert the State and Federal policy
favoring arbitration bf adding self-defeating words.

The second distingui-shing mark of the present case is that the self-defeating words of the
" THIRD clause are entirely different from that of DirecTV. The THIRD clause states, “if a

waiver of class action rights is deemed or found to be unenforceable for any reason, ...the

remainder of this Arbitration Agreement shall be unenforceable.” (Emphasis added.) The fact

that the class action waiver is in direct violation of a staie statute (Herron I) is certainly a
sufficient “reason” fo‘r the waiver to be found “unenforceable” It is irrelevant to this case that
preemption was not preserved in Herron 1, because preemption is not an issue in the present case.
Even though thé self—deféating words render the THIRD clause unenforceable, they have no
effect on the FIRST arbitration clause. The THIRD arbitration clause states that the remainder of
“this Arbitration Agreement” shall be unenforceable. “This” Arbitration Agreement refers only
to. the separate document known herein as the THIRD clguse. The self-defeating words do not
address the FIRST arbitration clause found: in the Purchase Order. Since there remains a valid
arbitration clause, the purposes of the FAA are not frustrated.

The South Carolina Supreme Court would hold the class action waiver of the THIRD
clause to be void as against publié policy because it violates the specific class action provisions
in the Dealers Act: Such a decision would not be preempted by the FAA because the result

would be to proceed to arbitration, Which is exactly what was intended by the FAA. Therefore,
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the so called “A;rbitration Agreement” is rendered void and unenforceéble by its own teﬁns and
the parties still end up in arbitration, pursuant to the FIRST arbitration clause éontained in the
Purchaser Order. .. ... ..
The Third distinction is that the class action provision of the Dealers Act applies to all
situationé which arise under the Act. It does not single out arbitration as the California law did
n Di:recT»V.l The class action provision of The Dealers Act would trump a class action waiver
'in any contract to purchase a vehicle, with or without an arbitration clause. The Dealers Act was

adopted in 1962, long before arbitratioh became popular. In 1.962, the South Carolina legislature
' .could not possibly have intended to single out arbitration class action waivers, because there is
no evidence that such waivers existed at the time. The purpose of providing for class actions

under the Dealers Act was most certainly to provide a practical economical Temedy for a large

group of car buyers who have suffered the same type harm. The purpose was not to defeat

arbitration clauses, or to frustrate the purposes of the FAA.

D. The THIRD arbitration clausé is not valid because it is unconscionable.

Title 9 U.S.C. §2 of the Federal Arbitration Act provides that an Arbitration Agreement
“shall be valid, irrevocable, and ehforceable, save upon such grounds as exist at law or in equity
for thé r.evocation of any. contract.” The South Carolina Supreme Court has held an automobile
dealer arbitration clausé may be invalid and unenforceable if its terms are unconscionable. See

Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 644 S.E2d 663 (2007). In the present case,

the THIRD clause entitled “Arbitration Agreement” is unconscionable because 1t attermpts to
supplant the complete and valid arbitration agreement in the Purchase Order.
To allow two separate and conflicting Arbitration Agreements to exist at the same time

and to allow the Defendant to choose between the two would create an unfair advantage for the
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dealer. It'is unconscionable for the Defendant to create two or more conflicting Arbitration
Agreements and then to have the right to pick which agreement it desires to follow in the event
ofa claim.- Thevery fact that-a separate document entitled “Arbitration Agreement™ exists at all.. -

is in itself unconscionable.

The unfairness in allowing the Defendant to choose which clause to follow is readily

apparent when the conflicting provisions are compared. The SECOND arbitration clause on the
reverse of the Purchase Order provides that “each party shall pay rits own costs.” This provisi.on
is in direct conflict with the THIRD arbitration clause which provides that the Defendant dealer
will pay the Plaintiff’s filing, administration, service, and case management fees up to a
maximum of Five Thousand ($5,000) Dollars. In‘a case of lesser significance than the one at
bar, the Defendant might advocate following the SECOND arbitration clause: B‘y doing so, the
Defendant could discourage a claimarnt frore bring‘ing a small claim because the SECOND clause
requires the claﬂnant to pay her own costs of arbitration. To leave this option in the hands ef the
Defendant .through two mutually exclusive and entirely iﬁconsi‘stent arbitration clauses is
unconscionable.

Aﬁother unfair choice is found in the self-defeating words of the THIRD clause. (See
discussion in C, above.) These self-defeating words give the Defendant the unilateral option to
choose those rpaﬁers'which it would like to arbitrate. The Defendént deems it advantageous to
arbitrate small matters at a high cost to individual Plaintiffs. On the other hand, when 1t c.omes to
class wide arbitration, the Defendant does not want any arbitration but'would rather litigate a
class action in State Court where it has the advantage of State Court rules andran appeals process.

(Indeed, Class wide arbitration has proved to be fair and beneficial to class Plaintiffs in some
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" cases. See, gg_. Oxford Health Plans, LLC v. Sutter, 569 U.S. -~ (2013), where the U.S.
Supreme Court ailowed an arbitrator’s class certification to stand.)

' Thi‘s?p'rovision is not only self-defeating, but it-makes the: entire document labeled
“Arbitration Agreement” to be non-mutual. The Defendant gets to force the Plaintiff info costly
arbitration in small claims while having the option of State Court for class claims. This non-
mutual choice is unfair and unconscionable. The Defendant wants arbitration as long as
afbitration favors the Defendant. But, if the arbitration forum turns out not to favor the
: befendant, then the Defendént would like to-void the entire arbitration contract and be aﬂov.ved
to litigate in State Court.

This particular case can be distinguished from a long line of United States Supreme Court

cases which call into question a state’s reason for declaring any particular arbitration clause to be

unenforcegble under State law. See AT&T Mobility. ,LLC v. Concepcion, 563 U.S. 333 (2011)
‘and cases cited therein. The reason-is quite simple. None of those cases mmvolved a choice
" between fwo arbitration clauses. All of those cases involved a choice between arbifration and
non—arbitlration forums. This case is entirely different because the Plaintiff is aétuaﬂy requesting
and demanding arbitration. Therefore, the Plaintiff is not seeking to frustrate the purposes of the

FAA and in fact the end result of Plaintiff's Motion to Compel Arbitration would further the

Federal policy of arbitration. Therefore, the preemption aspects of the Federal Arbitration Act -

have no bearing on the Court’s enforcement of the FIRST arbitration clause on the front page of

the Purchase Order.
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E. The THIRD arbitration clause is not valid because it is irreparably in conflict

with the arbitration provisions contained within the four cormers of the
Purchase Order. '

“There are at least four serious conflicts between -the Purchase Order and the THIRD
arbitration clause.

Initially, the FIRST arbitration clause of the Purchase Order pro{zides that the South
Carolina Uniforfn Arbitration Act shall apply. The THIRD clause is directly at odds with this
provision. The THIRD clause states “You may choose the American Arbitration Association. s
or any other organization to conduct the arbitration subject to our approval.” There 1s no
provision to apply the South Carolina UAA. These two provisions are in direct conflict and
cannot be r'econciled. Most notably, the South Carolina Rules provide for three arbitrators, one

arbitrator to be chosen by the Plaintiff and one to be chosen by the Defendant and a third

arbitrator to be chosen by the two arbitrators. S.C. Code §15-48-30. The rules of the AAA,

however, provide for only. one arbitrator.. These two provisions are mutually exclusive and
~ cannot be reconcilea.

Secondly, the F‘IRST and SECOND arbitration clauses contained within the four corners
of the Purchase Order do not contain any class action waiver. Implicit in the Purchase Order is
the understanding that the law of the State of South Carolina must be followed. This law would
include the law of the Dealers Act which specifically provides for class action treatlﬁent.
Therefore, the aIbitrgtion provisions contained within the four comers of the Purchase Order are

not “silent” on the issue of class actioﬁs. Cf. Bazzle v. Green Tree Fin. Corp., 351 S.C. 244, 569

S.E.2d 349 (2002), vacated and remanded by Green Tree Fin. Corp. v. Bazzle, 539 U.S. 444

(2003). By contrast, the THIRD arbitration clause attempts to violate the public policy of the

State of South Carolina and specifically invalidate the will and intent of the legislature with
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regard to class écﬁons under the Dealers Act. The Purchase Order and the THIRD clause are n
direct conﬂict.on class treatment. Tl?is difference is such a serious conflict as to compl_e%ely
" invalidate the THIRD clause. - R R

Thirdly, the SECOND arbitration clause specifically states “eaéh party shall pay its own
costs.” In direct coﬁﬂict with this provision, the THIRD clause provides that the dealer will pay
administration and case management fees I.Jp to a maximum of $5,000. These two provisions are
completely 1rreconcﬂable and at odds with one another The Defendant wants to choose which
one applies to any particular case. Such a choice gives the dealer an unfair advantage. Having
two different provisions, one in the Purchase Order and one in a separate document, would give
the Defendant the option of choosing the provision that most benefits the dealer depending on
the iclaim. (See discussion above.)

- Lastly, the Purchase Order unequivocally requires arbitration whereas the THIRD clause
permnits arbitration on certain conditions. The provisions on the reverse of the Purchase Order
state that. “any dispute, contro{/ersy or claim..-. shall be submitted to biﬂding arbitration....”
(Emphasis added.) In other words, arbitration is mandatory. The THIRD clause, however,
provides “optional” arbitration “at your or our election” thus making the choice of arbitration
éxecutory in nature. Even on this point, however, fhe so called “Arbitration Agreement” 1s at
odds with itself. If the Plaintiff “chooses” arbitration, that choice will be nullified if in fact the
~ class action waivér provision is found to be void or unenforceable. Thus, the THIRD clause is

not only in direct conflict with the four corners of the Purchase Order, but it is also in conflict

with itself.
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CONCLUSION

The Plaintiff requests this Court to find that the FIRST arbitration clause directing

© arbitration pursuént to the  South Carolina -WUniform Arbitration -Act s valid and

enforceable. The Plaintiff also requests the court to find that the SECOND arbitration
clause on the reverse side of the Purchase Order is supplemental and explanato_ry, but to
the extent that it qonﬂicts with the arbitration clause on the front page, any conflicts must
be resolved in favor of the FIRST clause on the front page. The Plaintiff Woﬁld further
ask this court to d¢clare that the THIRD clause is invalid. The Plaintiff would then ask

the Court to order arbitration to proceed forward pursuant to the South Carolina Uniform

Arbitration Act.

KELAHE. , CONNELL & CONNOR, P.C.
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L. S/idney Conf'xor, v

Post Office Drawer 14547

Surfside Beach, SC 29587

(843)238-5648

Attomeys for Plaintiffs’

March 2%, 2016
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FIVE STAR FLOREN_CE LLC

2199 David H Mcl.eod Bivd.
Florence, SC 28501
Phone: (843) 669-7333

EXHIBIT A ©

JNSURANCE, INCLUDING, BUT NOT LIMITED TO, LIABILITY FOR BODILY INJURY AND PROPERTY DAMAGE, 1S NOT INCLUDED IN THIS CONTRACT.

‘CUSTOMER S Zbr-Pe  Arirs 7i7 et S - - TR,

CUSTOMER B pewo [ ]

ADDRESS APt SALESMAN

CITY & STATE ol YEAR

: BORRY -

2P CODE COUNTY St i MODEL

HOWE PHONE 7 "'BUS. PHONE VIN'#

CELL PHONE PAGER ODOMETER

. E-MAIL (HOME) . (BUS) EMISSION STICKER #

DoE 1G,/067 1048 DEAL # 00510318

This contract is subject 1o arbitration under the South Carolina Uniform Arbitration Act. S.C. Code 15-48-10 et seq.

ALL VEHICLES SOLD AS 1S EXCEPT FOR MANUFACTURER'S WARRANTY.

) . DISCLAIMER OF WARRANTIES
DEALER HEREBY EXPRESSLY DISCLAIMS ALL WARRANTIES, EITHER EXPRESSED OR IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS
FOR A PARTICULAR PURPOSE AND DEALER NEITHER ASSUMES NOR AUTHORIZES ANY OTHER PERSON TO ASSUME FOR IT ANY LIABILITY IN CONNECTION WITH THE
SALE OF THE VEHICLE.
DURCHASER SHALL NOT BE ENTITLED TO RECOVER FROM DEALER ANY CONSEGUENTIAL DAMAGES, DAMAGES TO PROPERTY, DAMAGES FOR LS8 OF USE, LOSS OF
TIME, LOSS OF PROFITS, OR INCOME, OR ANY CTHER INCIDENTAL DAMAGES. '
IN SOME INSTANCES VEHICLE SERVICE CONTRACTS OFFERED FOR SALE BY THE DEALERSHIP MAY BE ADMINISTERED BY A THIRD PARTY THAT 15 NOT
AFFILIATED WITH THE MANUFACTURER.
PURCHASER HAS READ, UNDERSTANDS AND AGREES TO ALL THE ABOVE TERMS AND CONDITIONS AND HAS RECEIVED A TRUE COPY OF THIS ORDER.

] DESCRIPTION OF TRADE-! PRICE Y
vear 250% - ke KIE EQUIPMENT ADDED A Tl
Model L SURE NTC Color
v KNDJD735095871843
‘Miles 21825 License #

Emission Sticker Exp. Date
TRADE LIENHOLDER INFORMATION
Owed to
Acct §
Good through
(10 Day Minimum) J
Puschaser of vehicle lienholder hevet;y sells and lrans‘;rs umzhEeala‘l )}i‘ne trade-in vahicle o';s::!;bed ;t;cve in cvge‘;n 1 TOTAL VEHICLE AND ACCESSORIES 33 A 660, 00
g & 2c! i 5l ard 1 T e hew of used vehi 5 in this \
D e e T s b ot (1] s Sosclols e 1ot Ve, 2 e vei 5 e o any TRADE ALLOWANCE OR DISCOUNT 5.150.00
liens or it excepl 25 distiosed above, [2) he knows of no damaoe beyond normal wear 2nd fesr which has bren el - ~
sustained by the vehicle, repsired of unrepaired, oiber than as follows: TRADE DIFFERENCE 2 7 [ } 7 Y ,\) J
CLOSING FEE 699| DD g

() the vehicle does ot have and has never had » cerificate l the tle issued for i which inGicales that the vehicle is or ever was _ : =
= sahvage, 1sbuil, or simitarly designated vehicle, (5) the vehick hes never been damaged 1o the exen) thal the vehicle shold AMOUNT TAXABLE 28, 204¢ ..o G j=A
hove had = cenficate of tile issued for # which would designate the vehicle 2s 2 sahvape, rebui, ot simiary desipnated vebicle, i 7 ud &)
{5) the vehicle has never been siolen, has never been €amagsd o the extenl thal an inswance comaany his paid 2 iotal loss caim PLUS SALES TAX 350, 00 IR
on the vebicle, ang has nevel been involved in & lire o ibod o damaped by waler of fire, and (7) all 2d valoremiaxes on the vehicle - - - » il 2

i Bwe baims PUC 87T PO Buch JERAS &R SiTenly eesd. i ¢ EXTENDED SERVICE PLAN 1,4 O G 00 R
Pzy-Off on Trade-In subject to verification. Buyer agrees 10 pay amount exceeding TITLE REGISTRATION AND ADMINISTRATION FEE 54 G4 T

=Y " X . . o B | 5
this figure and Dealer agrees 1o refund any overpayment. PAY-OFF OF TRADE-IN NAE £
WARRANTY RIGHTS ACT (NEW ONLY) AR g

Signature * l EMISSION (USED ONLY) WA H

Proposed Lienholder GRANDTOTAL —+ 29,068, 06U |3
SUNTRUST REBATE — 3.504. 0C =
oh BOX 460G CASH ON DELIVERY — B
CHILMIHGTOW oW 49177 UNPAID BAL. OF CASHPRICE ‘v - VMg

Purchaser agrees that this Order, including alf the ierms on BOTH THE FACE AND REVERSE SIDE HEREOF, any Bailment Agreement, and Aany retail instaliment sales contract
{ior the purpose of this Order and any other document executed in connaction with this iransaction, the term “retail instaliment sales contract” shail be deemed to include the term

“motor vehicle lease”)

ihis transaction. Purchaser further agrees that THIS ORDER SHALL NOT BECOME BIN
FURTHER MORE IN THE EVENT OF ATIME SALE OR LEASE, THIS ORDER SHALL NOT BECOME BINDING UNTIL THE RETAIL INSTALLMENT SALES CONTRACT SIGNED
BY PURCHASER HAS BEEN APPROVED AND FUNDED BY A BANK OR FINANCE COMPANY WILLING TO PURCHASE SAID CONTRACT ON SUCH TERMS. Purchaser, by
his execution of this Order, certifies that he is 18 years of agé or oider and acknowiedges that he has read its terms, and he has received a true copy of this Order and of any retail
instalimert sales contract. For the purpose of securing credit, Purchaser certifies that the above information is true and complete 1o the best of his knowledge. Purchaser authomge)
Naoler tn imvechinzte his credi and emplovmen: hislory and 1o answer questions about Purchaser's credit history with any prospective lending institution. {Continued on rear)

reflecting the above transaction cancel and supercede any priof agreement of coniract and comprise the complete and exclusive staiement of the terms of
DING UNTIL ACCEPTED BY DEALER OR HIS AUTHORIZED REPRESENTATIVE, AND



EXHIBIT A

CONTINUED FROM THE FRONT

Purcheser accepis delivery of the vehicle sold by Dealer as described herein. 1 the vehicle purchased is & new vehicle: (&) Purchaser certifies and warranis

io Dealer ihat Purchaser is not purchasing the vehicle for export or for principal use ouiside the United Staies, (b) Purchaser certifies and warrants o

Dealer that Purchaser is not purchasing the vehicle for resale, and (¢} Purchaser acknowledges that the vehicle has a manufaciurer's window sticker which
has not been removed, altered or rendered illegible prior to delivery of the vehicle to Purchaser. :

Purchaser will pay the balance for the Vehicle on ihe terms specified in this Order and accepi delivery of the Vehicle within forty-eight hours aiter Purchaser
" "haé been notified that it is ready. In the event Purchaser fails to take delivery of the Vehicle when. notified, Purchaser's 6eposit may be retained as liquidated
gamages for Deaier's expense and eforts in the matier, and Dealer may dispose of the Vehicle without any lizbility io Purchaser whaisoever.

¥ an allowance on a trade-in Vehicle is involved in this purchase, in the event the irade-in venicle is delivered 1o Dealer and this Order is thereafier .

cancelied, Dealer will return the irade-in to Purchaser upon receipt of payment for Dealer’s reasonable charges for siorage and for any repairs made by
Dealer while the trade-in vehicle was in Dealers possession. li the trade-in vehicle has been sold by Dealer before said cancellation, Dealer will pay
Purchaser the ‘nef proceeds for such sale, less a selfing commission of 15% and less any expense incurred by Dealer in sioring, conditioning and
advertising the trade-in vehicle for sale. If the trade-in vehicle is not delivered to Dealer unfil Purchaser receives the within ordered Vehicle, the trade-in
vehicle will be subject io reappraisal and Dealer's appraisal at the iime of delivery will be the allowance for the trade-in vehicle. -

The Purchaser agrees lo immediaiely pay the amount, if any, by which the actual payoff on the traded vehicle exceeds the payofi set forth herein. Purchaser
furiher acknowledges that Dealer has relied on the ceriifications set forth herein and is entiled o recover any damages which may arise should such
certifications be false or misieading. Alternatively, Dealer may, at ifs option, dectare this contract nulf and void with no iitle passing 1o Purchaser and
Purchaser will 1ake the trade-in vehicle back and return, immediately and in full, any consideration received for the trade-in vehicie (including, without
limitation, the vehicle sold 1o Purchaser together with reasonabie sums due for anv damages susiained by that vehicle while in the Purchesers
poESEsSsion.) '

Cazsh or trade-in vehicle, or proceeds irom the sale of such trade-in vehicle, accepted as a deposit on this Order shall be heid in trust by Dealer uniif delivery
ot the within ordered Vehicie is efiecied. ’

It is expressly agreed that Purchaser will acquire no right, title or interest in or o the Vehicle which Purchaser agrees io purchase hereunder until such
Vehicle is delivered to Purchaser and either the full purchase price is paid in cash or a setistaciory deferred payment agreement is execuied by the pariies
mereto and acCepted by a mutually agreed finance company of bank, ihe terms of which shall thereaiter be controlling. -

The price guoted is for immediate delivery. if the price of the Vehicle or any accessories should be changed by the Manufaciurer before the vehicle has
been delivered to Purchaser, then this Orcer shall be construed as if the changed price wefe originally inseried herein or, al Purchaser’s Option, this Order
may be annulled. .

Dealer shall not be lizble for failure lo deliver or delay in delivering the Vehicle covered by this Agreement where such failure or delay is due, in whole or
in part to any cause beyond Dealers control and without the defauli or negligence of Dealer. ‘

¥ the vehicle frage in or new Vehicle herein ordered is oriven by any of Dealer's employees al the request ot Purchaser it shall be so driven at Purchaser's
nsk.

Purchaser acknowledges that there may have been cerfain fransit and/or storage damage 1o the Vehicle sold by Dealer herein and Purchaser hereby
releases Dealer from any and a!l claims arising out of such fransit and/or storage damage. : .

1 is undersiood there is no relationship of principal and ageni between Dealer and the manuiacturer of the Vehicle and that Dealer is not authorized 10 act,
or atiempt to act, or represent itself girectly or by implication, as agent of the manufaciurer, on in any manner assume or create, or attempt to assurme or
create any obligation on behali of or in the name of the manufacturer.

THE ONLY WARBANTIES APFPLYING TO THIS VERICLE ARE THOSE OFFERED BY THE MANUFACTURER. DEALER MAKES NO WARRANTY OF
TS OWN ON THIS VEHICLE. DEALER HAS NO AUTHORITY TO MAKE ANY REPRESENTATION OR PROMISE ON BEHALF OF THE
MANUFACTURER OF THIS VEHICLE CRTO MODIFY THE TERMS OF LIMITATIONS OF THE MANUFACTURER'S WARRANTY IN ANY WAY.

THE INFORMATION YOU SEE ONTHE BUYER'S GUIDE FOR THIS VEHICLE IS PART OF THIS CONTRACT. INFORMATION ON THE BUYER'S GUIDE
OVERRIDES ANY CONTRARY PROVISION IN THE CONTRACT OF SALE.

¥ the vehicle described herein is a used vehicle, same may have been obtained as a trade-in vehicle, purchased from a wholesaler, purchased at auction
or obtained by other means. As such, neithar the dealership nor any employee can be knowledgeable &s to ihe history of such vehicle. No employee is
suthorized to make any representation as 1o whether the vehicle has ever been wrecked or otherwise damaged nor 1o make any representation concerning
ihe quality or nature of any repair. By executing this Orger, Purchaser acknowiedges that he has not relied on any such representation.

Arbitration Required by This Agreement. The parties agree that, prior io ihe exercise of any other remedy allowed by law, any dispuie, controversy, ot
claim arising out of or relating 1o the sale of the molor vehicle, negotiations for its purchase (including claimed fraudulent inducerment), financing of ite
purchase (it any), or to this Purchase Order or 1o any other agreement between the pariies relating to the motor vehicle {inciuding the parties’ retal
installment sales contract if any), shall be submitted 1o binding arbitration; however, claims arising under the federal Magnusson Moss Warranty Act are
not subject to arbitration. If the \ransaction involves interstate commerce, arbitration as described hereunder shall be governed solely by the Federa
Arbitration Act, 8 U.S.C. section 1, ef seq, and the Souih Carolina Arbitration Act shall not apply. Arbitration shall be administered by the Americar
Arbitration Association under its Commercial Arbitration Rules, or such other arbitrator as may be mutually agreeable 10 the pariies. Such arbitration shal
he ~onducted within 100 miles of the Jocation of the sale of the motor vehicle. Each party shall pay its own costs. Any judgment on the award & Biered by
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EXHIBIT B

Law | AW-ARB

ARBITRATION AGREEMENT
-1

Cusfomer Name JL]J?{/Q / /(///é(//ﬁf?j%/ Date j;L::’{_,_
Deal Number __ 6(05}&1[ ' / . VIN /(;'/iﬂ?f/ﬂ[’:/flj FZE32bLE 2

PLEASE BEVIEW - MPORTANT - AFFECTSYQUR LEGAL RIGHTS

1 EITHERYOU OR WE MAY CHOOSETO HAVE ANY DISPUTE BETWEENUS DECIDED BY ARBITRATION AND

NOT IN. COURT OR BY JURY TRIAL. .

IF A DISPUTE 18 ARBITRATED, YOU WILL GIVE UP YOUR RIGHT TO PARTYICIPATE AS A CLASS

REPRESENTATIVE OR CLASS MEMBER ON ANY CLASS CLAIMYOU RAY HAVE AGAINST US INCLUDING

ANY RIGHT 7O CLASS ARBITRATION DR ARY CONSOLIDATION OF INDIVIDUAL ARBITRATIONS,

3. DISCOVERY AND RIGHTS 7O APPEAL I[N ARBITRATION ARE GENERALLY MGQRE LIMITED THAN IN A
LAWSUIT, AND OTHER RIGHTSTHAT YOU AND WE WOULD HAVE IN COURT MAY NOT BE AVAILABLEIN
ARBITRATICGN.

N

Any claim or dispte, whether in contract, tord, statute or othensise (induding the interpretation and scope of this
Arbiirations Agreement, and the ambitrability of the claim os dispuie), belween you and us'or our employees, agents,
stooessors of assigns, which arises oul of of refates to your credit application, purchase, lease, or condilion of the
" vehicle, any retail instaliment sale contract or lezse agreement of ary resulling iransaction o relationshio {induding
any sueh relationship with third parties who ¢o not sign your purchasg, lease sgreement, of financing coniract) shai,
at your or our sleciion, be resolved by neulral, ninding arbitrzfion and nol by a courl action. If federal law provides
that & claim o dispute is not subject to binding erbitration, this Abitration Agreement shalf pot apply 1o such claim or
dispute. Any claim or disputs is to be arbilrated by a single arbilrator on an individual basis and not es a class action.
You expressly waive any right yoir may have to arbilrate a class action. You may choosg ihe American Arbiiration
Association, 1633 Broadway, 10th Floor, New York, New York 10019 (wvawv.adr.org), or any oiker organization o
conduet he arbitration subject to our approval. You may gel a copy of the rules of an arbitretion organization by
copfacing the organizalion or visiting ifs website.

Arbitraiors shall be atforneys or retired judges and shall be sslecied pursuant io (he applicable rules. The amitrator
shall apply governing substantive law and the applicsble siaivle of limitzefions. The arbitretion hearing shell be
conducted in the federal disirict in which you reside unless the Seller-Creditor is a party o the claim or dispuig, in
which case the hearing will be held in the federal district where this transaction was originaied. We will pay your filing,
adminisiration, service or case management fee.and your aibitralor or hearing fee all up'to a maximum of $5000,
unlsss ihe faw or ihe rules of the chosen arbitration organization require Us 10 pay more, The amoun{ we pay may be
reirsbursed in whole or in parl by dedsion of the arbitrator if the arbilrator finds thal a2ny of your claims s frivolous
under applicable izw. Each party shall be responsitie for its own atiormey, experi and other fees, unless awarded by
th= arbitrator under appiicable law. if ihé chosen aibilrabion organization’s ruies contlict with this Arbilrstion
Agreemeni, then the provisions of this Arbitration Agresment shal| control. Any arbitration under this Arbiiration
Agreement shall be governed by the Federal Arbitralion Act £8 U.8.C. § 1 et seq.) and not by any state law concerning
arbitration. Any asvard by the arbilrator shall be in wriling znd will be final and binding on all pariies, subject to any
fimited right {0 appeal under the Federal Arbitration Act,

You and we retain the right 1o seek remedias in small cleims courl for disputes or claims within that court's jurisdiclion,
unlass such achion is transierred, removed or eppealed 1o a diferent court. Neither you nor we waive. the righi 1o
=rifirate by using selff-help remadies, such as repossession, or by {iling 2 action {o recover ihe vehicle, 16 recover &
deficency balance, or for individual injunclive relies. Any court having jurisdiction may enter judgmant on the
sroitmiors award. This Arbitration Agreement shall survive the cancellation, terrnination, payoi or iransier of any retail
instaliment sale contract of lease agreement, and any related credit, vehicle sale, or lease documents. if any part of
this Arbitration Agreemerit, other than waivers of class action rights, is deemeg or found to be unenforceable for'any
reason, the remainder shall remain enforcesble. If a waiver of class aclion righis is deemed or found o be
.unenforcezble for any reason in a case in which dass aciion allegations have been made, the remainder of this

Arbtirelion Agreement shall be unenforceable. This Arbiiration Agreement is. parl of any retall insialiment sale contragt

of lease agreemient you sign and any relaied credi, vehiclz szle, or lease documents.

/ - /
) . ind
(QQJJ.:OV-(J{’V// s /Z////j//i ~ :
7 Buyer ./ : d’ ) Buyer
Five StarTiorence LLC
) Dealer: ~ 3 7.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF FLORENCE CIVIL ACTION NO. 2015-CP-21-3521
Sunday Kay Murphy, individually and in a
representative capacity for all others
similarly situated,

Plaintiff,
V.

Five Star Florence, LLC,

)
)
)
)
)
)
)
)
)
)
)
)
)
: )
Defendant. )
' )

DEFENDANT’S MOTION TO STAY PROCEEDINGS
‘ AND TO COMPEL ARBITRATION

Defendant Five Star Florence; LLC (“Five Star”) hereby moves for an order to stay

proc_éedings and to compel arbitration of Plaintiff Sunday Kay Murphy’s, individually and ina - .

- representative capacity for all other similarly situated, (“Plaintiff”) Complaint because Plaintiff

contractually committed to submit her claims to arbiga}ion pursuant to the Federal Arbitration
Act (the “FAA”),“9 U.S.C.. &8 1-16..

Five Star bases this motion on the arguments contained herein and upon the Affidavit of
Robert Bucker (the “Aff.”), which is attached hereto, and the following grounds:

ALLEGED FACTS

Plaintiff alleges that Five Star violated the South Carolina Dealers Act and S.C. Code
Ann. §37-2-307 (the “Closing Fee Statute”) by (1) failing to properly register with the
Department of Consumer Affairs; (2) faili'ngﬂ to include the closing fee in the advertised price of
the motor vehicles which includes the window sticker of the vehicle; (3) failing to displéy the

closing fee in a conspicuous location in the motor vehicle dealership; (4) failing to have any
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- disclosure approved the South Carolina Department bf..CQnsumer Affairs; and (5) in charging a . -

closing fee which does not represent closing costs actually incurred by Five Star.

The Underlying Purchase

On Juiy 31, 2015, Plaintiff purchased a new 2015 Chevrolet Silverado, VIN number

1GCRCPEH3FZ342682, (the “Vehicle™) for $34,659.00 from Five Star, a copy of the Retail

Installment Contract (“Installment Contract) is attached as Exhibit A. The total amount financed

for the Vehicle was $26,468.00 and the lienholder is SunTrust Bank.
The Arbitration Agreement
As part of Plaintiff’s Vehicle purchase, she signed a separate Arbitration Agreement, a
copy of the Arbitration Agreement is attached as Exhibit B. This Arbitration Agreement was

signed by Plaintiff on the date she purchased the Vehicle. The Arbitration Agreement provides in

pertinent part:'
PLEASE REVIEW - IMPORTANT —~ AFFECTS YOUR LEGAL RIGHTS

1. EITHER YOU OR WE MAY CHOOSE TO HAVE ANY DISPUTE
BETWEEN US DECIDED BY ARBITRATION AND NOT IN A
COURT OR BY JURY TRIAL.

2. IF A DISPUTE IS ARBITRATED, YOU WILL GIVE UP YOUR
RIGHT TO PARTICIPATE AS A CLASS REPRESENTATIVE OR
CLASS MEMBER ON ANY CLASS CLAIM YOU MAY HAVE
AGAINST US INCLUDING ANY RIGHT TO CLASS ARBITRATION
OR ANY CONSOLIDATION OF INDIVIDUAL ARBITRATIONS.

3. DISCOVERY AND RIGHTS TO APPEAL IN ARBITRATION ARE
GENERALLY MORE LIMITED THAN IN A LAWSUIT, AND OTHER

RIGHTS THAT YOU AND WE WOULD HAVE IN COURT MAY NOT
BE AVAILABLE IN ARBITRATION.

Any claim or dispute, whether in contract, tort, statute or otherwise
(including the interpretation and scope of this Arbitration Agreement, and
the arbitrability of the claim or dispute), between you and us or our employees,
agents, successors or assigns, which arises out of or relates to your credit
application, purchase, lease, or condition of the vehicle, any retail installment sale
contract or lease agreement or any resulting transaction or relationship (including
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any such relationship with third parties who do not sign your purchase, lease
agreement, or financing contract) shall, at your or our election, be resolved by
neutral, binding arbitration and not by a court action. If federal law provides that
a claim or dispute is not subject to binding arbitration, this Arbitration Agreement
shall not apply to such claim or dispute. Any claim or dispute is to be arbitrated
by a single arbitrator on an individual basis ard not as a class action. You -
expressly waive any right you may have to arbitrate a class actlon You may
choose the American Arbitration Association, 1633 Broadway, 10" Floor, New
York, New York 10019 (www.adr.org), or any other organization to conduct the
arbitration subject to our approval. You may get a copy of the rules of an
arbitration organization by contacting the organization or visiting its website.

Arbitrators shall be attorneys or retired judges and shall be selected pursuant to
the applicable rules. The arbitrator shall apply governing substantive law and the:
applicable statute of limitations. The arbitration hearing shall be conducted in the
federal district in which you reside unless the Sell-Creditor is a party to the claim - -
or dispute, in which case the hearing will be held in the federal district where this
transaction was originated. We will pay your filing, administration, service or
case management fee and your arbitrator or hearing fee all up to 2 maximum of
$5000, unless the law or the rules of the chosen arbitration organization require us
to pay more. The amount we pay may be reimbursed in whole or in part by
decision of the arbitrator if the arbitrator finds that any of your claims is frivolous
under applicable law. Each party shall be responsible for its own attorney, expert - -
and other fees, unless awarded by the arbitrator under applicable law. If the
chosen afbitration” organization’s rules conflict ‘with this Arbitration Agreement,
then the provisions of this Arbitration Agreement shall control. Any arbitration
under this Arbitration Agreement shall be governed by the Federal
Arbitration Act (9 U.S.C. § 1 et.seq.) and not by any state law concerning
arbitration. Any award by the arbitrator shall be in writing and will be final and

binding on all parties, subject to any limited right to appeal under the Federal
Arbitration Act.

See Exhibit B (emphasis added).

ARGUMENT

By signing the Arbitration Agreement, Plaintiff agreed to be bound by the Arbitration

Agreement.

The Arbitration Agreement is valid and enforceable under the FAA, so Plamntiff

must submit her claims to binding arbitration.
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L . THE COURT MUST INTERPRET THE ARBITRATION AGREEMENT IN

FAVOR OF ARBITRATION.
Both federal and South Carolina law have strong public policy that favors arbitration.
.See Zabinski v. Bright Acres Assocs., 346 S.C. 580, 596, 553 S.E.2d 110, 118 (2001) (“The

policy of the United States and South Carolina is to favor arbitration of disputes.”). The FAA

reflects “both a ‘liberal federal policy favoring arbitration,” and the ‘fundamental principle that

arbitration is a matter of contract.”” AT&T Mobility, LLC v. Concepcion, 563 U.S. 333, 339

(2011) (citations omitted). Section 2 of the FAA embodies the national policy favoring the

arbitration of disputes:

“A written provision in . . . a contract evidencing a transaction involving
commerce to settle by arbitration a controversy thereafter ansing out of such
contract . . . or an agreement in writing to submit to arbitration an existing
controversy arising out of such a contract . . . shall be valid, irrevocable, and

enforceable, save upon such grounds as exist at law or 1n equity for the revocation
of any contract.”

~ Id. (citing 9 U.S.C. § 2 (emphasis added)); accord B;yckeyerChe'ck Cashing, Inc. v. Cardegna,

546 U.S. 440, 443-44 (2006).

Th¢ purpose of the FAA 1s “to assure those who desired arbitraﬁon and whose céntracts
related to interstate commerce that .their expectations would not be undermined by federal
judges, or . .. by Ftate courts or legislatures.” Southland Corp. v. Keating, 465 U.S. 1, 13 (1984)
(citation omitted). “[Alny doubts concerning the scope of arbitrable issues should be resolved in
favor of. arbitration.” Moses H Cone Mem’l Hosp.'v. Mercury Constr. Corp., 460 US. 1, 25

(1983); Zabinski, 346 S.C. at 597, 553 S.E.2d at 118.

“Agreements to arbitrate that fall within the scope and coverage of the [FAA] must be

enforced in state and federal courts. State courts, then, ‘have a prominent role to play as

enforcers of agreements to arbitrate.”” KPMG LLP v. Cocchi, 132 S. Ct. 23, 24 (2011) (citing
Vaden v. Discover Bank, 556 U.S. 49, 59, 129 S. Ct. 1262 (2009)) (emphasis added).

4
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- -Accordingly, the Court should resolve any doubt as to the arbitrability of Plaintiff’s claims in -

favor of arbitration. The United States Supreme Court and other courts througheut the country

routinely enforce pre-dispute arbitration agreements in consumer contracts like the one here

between Plaintiff and Five Star.!

L THE ARBITRATION AGREEMENT MUST BE ENFORCED BECAUSE THE
ARBITRATION AGREEMENT IS VALID UNDER THE FAA AND
PLAINTIFF’S CLAIMS FALL WITHIN ITS SCOPE.

Under the FAA, a trial court’s task on a motion to compel arbitration is limited to

answering two questions: (1) whether a valid arbitration agreement exist between the parties, -

and (2) whether the dispufe at issue falls within the scope of the agreement. See 9 U.S.C. § 2;
Mz'z‘sﬁbishz’ Motors Corp. v. Soler Chrysler-Plymouth, 473 U.S. 614, 626-28 (1985); Allied-Bruce
Terminix Cos. v“lDobson, 513 US. 265,'273-77 (1995). If the answer to both questioh__s is“‘yes,”
then arbitration must be compelled:

A. Plaintiff and Five Star entered into a valid arbitration agreement.

To be enforceable under the FAA, the arb?t_ration provision must be written and either
designate the FAA as the governing law or involve interstate commerce. See 9 US.C. § 2
(stating that the FAA applies to written arbitration provisions contained in a “contract evidencing
a transaction involving commerce . . . .”). Plaintiff and Five Star entered into a written

~Arbitration Agreement, that it designates the FAA as the governing law, and that the underlying

! See, e.g., CompuCredit Corp. v. Greenwood, 132 S. Ct. 665 (2012) (credit card agreement); Concepcion,
563 U.S. 333 (consumer cell phone contract); Buckeye Check Cashing, 546 U.S. 440 (2006) (consumer
deferred deposit agreement); Green Tree Fin. Corp.-Ala. v. Randolph, 531 U.S. 79 (2000) (finance
contract for purchase of mobile home); Green Tree Fin. Corp. v. Bazzle, 539 U.S. 444 (2003) (consumer
home improvement loan); Dobson, 513 U.S. 265 (termite protection contract); Scot v. EFN Invs., LLC,
312 F. App’x 254 (11th Cir. 2009) (consumer sales contract for the purchase of a vehicle); Livingston v.
Assocs. Fin., Inc., 339 F.3d. 553 (7th Cir. 2003) (home equity loan); Sydnor v. Conseco Fin. Servicing

Corp., 252 F.3d 302 (4th Cir. 2001) (home improvement loan agreement); Johnson v. W. Suburban Bank,
225 F.3d 366 (3d Cir. 2000) (consumer lending agreement).

5
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== purchase-of the Vehi_cle involves interstate commerce.. Thus, the FAA applies to and governs the .

- parties’ Arbitration Agreement.

L. The Arbitration Agreement is in writing and provides that the FAA

controls.
It is undisputed that Plaintiff and Five Star entered into a written agreement to arbitrate.

By sighing the ‘separate Arbitration Agreement, Plaintiff is charged with full knowledge and

assent to 1ts contents:

A person who signs a contract or other written document cannot avoid the effect
of the document by claiming he did not read it. A person signing a document is
responsible for reading the document and making sure of its contents. Every
contracting party owes a duty to the other party to the contract and to the public to
learn the contents of a document before he signs it. One who signs a written
instrument has the duty to exercise reasonable care to protect himself. The law
does not impose a duty on [a financial institution] to explain to an individual what
he could learn from simply reading the document.

Regions Bank v. Schmauch, 354 S.C. 648, 663-64, 582 S.E2d 432, 440 (Ct. App. 2003)

(citations and internal quotation marks omitted) (holding that the guarantor of a loan could not

avoid the effect of the guaranty agreement claiming that she did not read the agreement).

Accordingly, a written arbitration agreement exists between the parties.
In the Arbitration Agreement, Plaintiff and Five Star unquestionably agreed that the FAA

governs. The Arbitration Agreement provides:

Any arbitration under this Arbitration Agreement shall be governed by the

Federal Arbitration Act (9 US.C. § 1 et seq.) and not by any state law
concerning arbitration.

(Exhibit B (emphasis added); Aff)

The United States Supieme Court has recognized that “partiés [to an arbitration
agreement] are generally free to struéture their arbitration ;greements as {hey see fit,” and may
“specify by contract rules under which that arbitration will be conducted.” Vélz‘ Info. Scis., Inc.
v. Bd. of Trs., 489 U.S. 468, 479 (1989). Because “_[a]rbitration is a matter of contract,” courts

6
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should- “therefore rigorously enforce.arbitration agreements according to.their terms, including
terms that specify with whom [the parties] choose to arbitrate their disputes and the rules under
which that arbitration will be conducted.” Am. Express Co. v. Italian Colors Rest., 133 S. Ct.
2304, 2309 (2013) (citations omitted); see Dean Witter Reynolds, Inc. v. 'Byrd; 470 U.S. 213, 221
(1985) (The FAA “leaves no place for the exercise of discretioﬁ by a [trial] court, but instead
mandates that [trial] courts shall direct the parties to proceed to arbitrétion ..M. Therefore, the

terms of the parties’ Arbitration Agreement choosing the FAA as the governing law must be
.enforced.

2. Plaintiff’s purchasé of her vehicle involved interstate commerce. -

Even had the Arbitration Agreement not expressly chosen the FAA to govern, it would
nevertheless apply here. The FAA covers written arbitration provisions contained in a “contract

evidencing a transaction involving commerce,” 9 U.S.C. § 2, and defines “commerce” as

“commerce among the several States.” /d. § 1. “[Tlhe word ‘involving’ . . . signals an intent-to-.

exercise Congress’ commerce _ glause power to the full,’; and the phrase “‘evidencihg a
transaction’ mean[s] only that the transaction . . . turn{s] out, in fact, to hé;/e involved interstate
commerce,” even if the parties did not contemplate an interstate commerce connection. Allied-
Bruce Terminix, 513 U.S. at 280 (emphasis ip original); Munoz v. Green Tree Fin. Corp., 343
S.C. 531, 538, 542 S.E.2d 360, 363 (2001) (stating, unless the parties agreed to the contrary, the
FAA apples to any transaction involving interstate commerce, regardless of whether the Aparties
contemplated an interstate transaction.”

The purchase and financing of a vehicle involves interstate commerce. As such, an

arbitration agreement that complies with the FAA and that exists within a contract to purchase or

finance a vehicle, or is a separate document within the purchase package, preempts any state
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arbitration- spec1ﬁc law that would otherwise mvahdate the arbltratlon agreement See Stout v.

J.D. Byrider, 228 F.3d 709. 715 (6th Cir. 2000) (holdmg contracts for the purchase and ﬁnancmg
~of a vehicle nvolve interstate commerce); Simpson vs. MSA of Myrtle Beach, Inc., 373 S.C. 14,
22 n.l, 644 S.E.2d 663, 667 n.1 (2007) (finding a vehicle trade in contract involves interstate
commerce); Zabinski, 346 S.C. at 590, 553 S.E.2d at 116 (stating the FAA supersedes state
arbitration-specific law that would invalidate an arbitration agreement). Interstate commerce
clearly exists in this case because, among other things, the Vehicle was purchased and a
financing agreement was entered into, whichis a transaction that involved interstate commerce.
In sum, Plaintiff and Five Star_expressly agreed that the FAA govemns the Arbitration
Agreement and the purchase of a vehicle involves interstate commerce. Accordingly, the written
Arbitration Agreement is valid and enforceable under the FAA, and the o‘nly question remaining
is whether Plaintiff's claims fall within the scope ef the Arbitration Agreement, which they do.

B. Plamtlﬂ’s claims are subject to arbitration under the clear and unmlstakable
terms of the Arbitration Agreement. '

A court should not deny a request to arbitrate an issue unless it ﬁlay be said with positive
assurance that the arbitration clause is not eusceptible of an interpretation that covers the asseﬁed
dispute.” Drews Distrib., Inc. v. Silicon Gaming, Inc., 245 F.3d 347, 349-50 (4th Cir. 2001)
(citations omitted); accord S.C. Pub: Serv. Auth. v. Great W. Coal (Ky), Inc., 312 S.C. 559, .564,
437 S.E.2d 22, 25 (1993) (citing Mitsubishi Motors, 473 U.S. 614)). The presumption in favor
of arbitration “is particularly strong when the arbitration clause in question is broad,” as it is in
this case. AT&T Techs., 475 U.S. at 650. Fu'rther, “the party resisting arbitration bears the
burden of proving that the claims at issue are ﬁnsuitable for arbitration.” Green Tree Fin. Corp.-

Ala. v. Randolpk, 531 US. 79, 91-92 (2000). The burden is not met by “generalized attacks on
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" arbitration that rest on--suspicion of arbitration as- a method of weakening the -protections

afforded in the substantive Jaw to would-be complainants.”” Id. at §9-90.

1.  The arbitrator must decide any threshold dispute concerning the

Vahdlty or enforceablhty of the Arbltratxon Agreement.

In 2010, the Umted States Supreme Court confirmed the rule for determihing who—
between a court and an arbitrator—decides challenges to the validity and enforceability of an
agreement to arbitrate. See Rent-A-Cir, W, Inc. v. Jackson, 561 U.S. 63, 68-69 (2010).

Typically, whether parties have an enforceable arbitration agreement covering their dispute is an

issue the court must decide. Granite Rock Co. v. Int'l Bhd. of Teamsters, 561 U.S. 287, 295

(2010); Howsam v. Dean Witter Reynolds, 537 U.S. 79, 83-84 (2002). However, when the
arbitration agreement ‘expressly delﬂegates to an arbitrator the_ decision concerning the
efiforceability and scope of the arbitration agreement, the arbitrator—not the cou_rt——has
'excluswe authority to determme these 1ssues. See Rent-A-Center, 561 U.S. at 68-69.

In Rent-A- Cem‘e7 the Umted States Suprerne Court recogmzed the rlqht of parties to
“agree to arbitrate ‘gateway’ provisions of ‘arbitrability,” such-as whether the parties have agreed
to arbitrate or whether their agreement covers a paﬂicﬁlar controversy.” Id. (citing Howsam, 537
U.S. at 83-85); Green Tree Fin. Corp. v. Bazzle, 539 U.S. 444, 452 (2003). If the court
concludes that the parties intended sﬁch a delegation, its work is finished and arbitration must be
compelled without addressing the merits of any challenge to arbitrability. Id.

In this case, the parties expressly agreed to arbitrate, “{a]ny claim or dispute, whether in

contract, tort statute or otherwise (including the interpretation and scope of this Arbitration

Agreement, and the arbitrability of the claim or dispute) . . .” (Exhibit B (emphasis added).

As a result, the arbitrator, rather than the Court, must consider whether the Arbitration

Agreement encompasses Plaintiff’s claims, as well as any arguments Plaintiff may muster .

59



against the validity or enforceability of the Arbitration Agreement, and the Court’s role should

be limited to compelling arbitration so that the arbitrator may decide these “gateway” issues of

arbitrability.

Because there can be no serious dispute as to ‘the clear and unmistakable delegation of the

threshold issues to the arbitrator, the Court’s work is finished and it must compel arbitration. See

561 U.S. at 68-69; Byrd, 470 U.S. at 218; MCE Auto v. Wetherald, No. 6:10-cv-00409, 2010
U.S. Dist. LEXIS 134416, at *13 (D.S.C. Dec. 17, 2010).

2. Even absent the delegation clause, Plaintiff’s claims clearly fall within

the scope of the Arbitration Agreement.

Even if the Arbitration Agreement did not contain a delegation clause, Plaintiff’s
Complaint is still squarely covered by the Arbitré’;ion Agreement. South Carolina court-s have
determined that when deciding whether an arbitration agreement encompasses a dispute, “a court
must determine whether the factual allegations underlying the claim are within the scope of the
broad arbitratign clause, regardless of the label assigned to the claim.’.’ S.C. Pub. Serv. Auth.,
_312.SAC.~at 563,437 S.E2d at 25.

More specifically, “broadly-worded” arbitration agreements may apply to disputes whén
a “significant relationship” exists between the claims for which arbitration is sought and the
contract that contains the arbitration clause. Zabinski, 346 S.C. at 598, 553 S.E2d at 119.
Further, as set forth above, it is well established that any doubts concerning the scope of an
arbitration clause should be resolved in ﬁvor of arbitration. Id at 597, 553 S.E.2d at 118;
Mitsubishi Motors, 473 U.S. at 626. As the United States Supremé Court has stated,

A Where the contract contains an arbitration clause, there is a presumption of
arbitrability in the sense that an order to arbitrate the particular grievance should

. not be denied unless it may be said with positive assurance that the arbitration

- clause is not susceptible of an interpretation that covers the asserted dispute.
Doubits should be resolved in favor of coverage.

10
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AT&T Techs., 475 U.S. at 650.
The Arbitration Agreement is worded broadly to include all claims and disputes raised by

Plaintiff. Plaintiff claims that Five Star negligently violated the South Carolina Dealers Act and

Ciosing Fee Statute by (1) failing to properly reg'ister with the Department of Consumer Affairs;

(2) failing to include the closing fee in the advertised price of the motor vehicles which includes
the window sticker of the vehicle; (3) failing to disp.lay the Qlosing fee in a conspicuous location
in the motor vehicle dealership; (4) failing to have any disclosure approved the Sduth Carolina
Department of Consumer Affairs; a.na (5) 1n charging a closing fee which does not represent
closing costs actually incurred by Five Star. See Plaintiff s Complaint, attached as Exhibit C.
- Plaintiff has sued Five Star for the tort of negligence and the alleged negligence arising out of
Plaintiff and Five Star’s Retail Installment Contract.. As such, Plaintiff's claims are clearly
covered by.the Arbitration Agreement because the Arbit.ration Agreement governs “[a]ny claim
or disvpuﬁ.e, Whether in contract, tort, st;tute or otherwise L7 .(E);hibit"B)‘. |
In sum, the Arbitration Agreement encompasses all claims -and issues raised in the
“Complaint, and the Complaint thus falls within the scope of the Arbitration Agreement. Plaintiff
agreed to be bound by the Arbitration Agreement, and the Arbitration Agreement requires
Plaint_iff to submit her claims to binding arbitration.
CONCLUSION
“The policy of the United States and [South Carolina] is to favor arbitration of disputes.”
Heffner v. Destiny, Inc., 321 S.C. 536, 537, 471 S.E.2d 135, 136 (1995). The Arbitration
Agreement indisputably encompasses the issues and claims set forth in the Complaint and
complies with the requirements of the FAA. To hold otherwise would rewrite the Arbitration

Agreement and disregard well-established United States Supreme Court jurisprudence.

11
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- Therefore, this action should be immediately stayed to-permit arbitration, and the Court should
enforce the Arbitration Agreement and grant Five Star’s.motion to compel arbitration.

Accordingly, Five Star requests that this Court enter an order requiring Plaintiff to submit

" the Complaint to arbitration within 60 days of the filing of the Order granting Five Star’s motion

“to compel arbitration and, if Plaintiff fails to submit the Complaint to arbitration within that time

period, ordering the dismissal of the Complaint with prejudice.

HAYNSWORTH SINKLER BOYD, P.A.

Yo W OoN,
John H. Tiller
Amy F. Bower
Haynsworth Sinkler Boyd, P.A.
134 Meeting Street, 4™ Floor
Charleston, SC 29401
(843) 722-3366
jitiller@hsblawfirm.com
abower@hsblawfirm.com

Attorneys for Defendant
Five Star Florence, LLC

Charleston, South Carolina

March 7;2 , 2016
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF FLORENCE CIVIL ACTION NO. 2015-CP-21-3521

Sunday Kay Murphy, individually and in a

representative capacity for all others
similarly situated,

AFFIDAVIT OF ROBERT BUCHNER
V.
Five Star Florence, LLC,

)

)

)

)

)

)

)

)

~ Plaintiff, - : )
’ )
)

)

)

)

Defendant. )
)

I, Robert Buchner, after being duly swofn upon oath, testify as follows: -

1. I am the General Manager of Five Star Florence, LLC (“Five Star).

2. “In my role as General Manager, | am familiar with Five Star’s general business

practices, particularly those transacted in-interstate commerce. Specifically, I am familiar with

and have information on the vehicles Five Star orders to sell. I am also familiar with the business

records Five Star maintains for the sales of vehicles. I have reviewed the records for the 2015

Chevrolet Silverado, Vin No. 1GCRCPEH3FZ342682, that Sunday Kay Murphy (“Murphy™)

purchased on July 31, 2015 (“Vehicle™). I base this affidavit upon my review of these records -

and upon my own personal knowledge.

3. The Vehicle that Murphy purchased, and financed, requires interstate commerce

and has a substantial interstate connection.

14

4, The Vehicle was purchased by Five Star for its lot from General Motors LLC,

=i

which is headquartered in Detroit, Michigan. The Certificate of Origin for the Vehicle that is -
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executed by General Motors LLC in Detroit, Michigan indicates the purchase by Five Star was

“4he first transfer of such new vehicle in ordinary trade and commerce.”

5. The Vehicle was éhipped by General Motors LLC to CSX Dixiana Railyard in

Columbia, South Carolina by way of train.

6. The Vehicle was then transpofted by Fminent Transport LLC, an interstate -

trucking company, from GM Columbia, South Carolina to Five Star in Florence, South Carolina.

7. When Murphy purchased the Vehicle, she financed a majority of the purchase

price through SunTrust. The financing of the vehicle involved interstate commerce as SunTrust’s

address on Murphy’s Buyers Order is a Wilmington, Ohio post office box. |

8. Moreover, before Murphy could purchase the Vehicle, she had to have proof of.

automobile insurance, which also involved interstate commerce. First, Government Employees
Insurance Company (“GEICO”) issued a verification of insurance on letterhead noting its
location as ‘Washington, DC. Second, the Insurance Agent’s address on a subsequent form is

“noted as 1 GEICO Center, Macon, GA 31295.

S. Murphy also executed an Appearance Protection Warranty Registration Form A

during the purchase of the Vehicle. The warranty program involves interstate commerce as it 1S

administered by Siskin Enterprises, Inc., P.O. Box 58, Salt Lake City, Utah 84110.
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Robert Buchner

Swdm to and subscribed before me
" this 3 day of March 2016 N

TN / |
‘ ') ‘\_ /

/ \ "

N \\A 4 "1 | /
(%Q oA Uy T
\. Notary Public, State ofSouth Carolina

Wy commission expires __ Fy s it

Pt T
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MOIAIL INDITALLIVICING OS8LE WUNI mALL

S!Tv’:PLE_‘FiN:-"«NCE CHARGE

Ceater Number Contract Mumber _

'Buyer Name and Address
{Including County and Zip Code)
SURL KAL .

Co-duyer Name and Addrass
(Inclugiing County and Zip Code)

U ) - D

You, the Buyer (and Co-Buyer, if any), may buy the vehicle below lor cash or on cradit. By signing this contract, you choose 1o buy the \(ehic{e
on credil under the agreemants on the front and back of this contract. You agree lo pay the Seller - Creditor {sometimes “we" of *us” in this
contract) the Amount Financed and Finance Charge in U.S. funds according to the payment schedule below. We will figure your finance charge on

2 daily basis. The Truih-In-Lending Disclosures below are pert of this contract.

rake
New/Used Yezr and Model Venicle ldentilication Number Primary Use For ¥/hich Purchased
Perscnal. famby, or househoid unless
othenvise indicaied balov
{3 business
NECAAN ] 3y o~ . -
MW 2045 {1 agricuttural ] -

FEDERAL TRUTH-IN-LENDING DISCLOSURES

may by lhe physiest dzrmage suwe
{sz¢ beckl

The cost of
your credit as
a yeatly rte.

credit provided
10 you o
an your Gehal.

| have pald ahter
you heve made all
paymaonis as

ANNUAL FINANCE Amount Total ol Total Sale
PERCENTAGE CRARCGE Financed Paymenis Price
RATE The dottar The amouni of The amounl you The tctal cost of

your purchase on
credit, including
your down

i
.

scheduled. p’ayg)_epl of 5
M A ¥ jd

"o TR
A%

Check the insurance you want and sign below.

Optional Credit Insurance

Your Payment Schedule Will Be:

uyer O Co-Buyer 1 Boib

T Buyer O CoBuyer (3 Botn

Number of Amaunt of Wnen Payments

Payments Paymnenis Are Duz
A vy e | Momhly beginnint ; oy e
4 AT y Seeinming 4 G4

Or As Follows:

Hore Office Address

CONSUKER CREDIT INSURANCE IS NOT REQUIRED TO

Late Charga. If a peyment is a0t received in 1l within 10 days alier itis due, you villl pay & leie charpe of 5% of
the part of the payment thatis late, with » minimum charge O
bought the vehidls primadly br personal, ferdy of household aige the mizximum and minimum late
charge dodar Emounls 23 g by S.C. Coda Ann, 37-1-109 o Y Cergina Gonsurner Protection Code.
Prepayment. if you pay ol 2l your debt easly, you wil pot have o pay a peaily.
Securily Interest. You are giving a secuiily interest in the venicte being puichasad.

addittonal Information: See this conlract fot mora information including informalion sboul nonpayment,
defaull, any raquired repayment in full belore the scheduied dale and secuiity interest.

20, The charge wilt not exceed $18.00 i you

Vo may €5

OBTAN CREDIT AND WILL NOT BE PROVIDED UNLESS
YOU SIGN AND AGREE TO PAY THE ADDITIONAL COST,
N0 L not b

increzse in you
erage for creds iz insurarze 2nd credd dissbiity in

engs on the oiginal Gua date for the iest payment uniess

ITEMIZATION OF AOUNT FINANCED
1 Cesh Price fincluding S

o
ciosing fee} $
2 Towl Dovmpaymer

Trade-n

¥
Gross Trede-ln Allevience
Legs Pay Off ¥ade 3y Seller
Equals Ne{ Trade In
4 Cash
< Oiher
"

w1 N D

difierant term for the inszmnce is shown beicw,

Other Optional Insurance
1

Type of fnsusance e

Premium $

tnsurance Company Mamse

4 Clher Charges including Amounis Paid tc Gihers 6a Your Banall
{Selier may keep pen ol §

A Cosi ¢f Optioe &
Insurance Comparny or Companies,

nounish:

Life 3. ;‘ti;’)“\
Disasity . s CRA s
B Vendor's Singie Interest Insurance Paid io Insurance Company s
€ Onhar Optional tnsurance Paid 1o Insurance Company of Comganies 3
D Optional Gap Contracl S
£ Oliciel Fees Paid to Govprpmenl Agancies
o tor s WA
to- . i 3 i':i/:;:*“.
0 for s ER I
F Government Taxes Neiinciuded in Cash Price 3 WA
G Govemment License ans‘or Registrtion Fees
)
H Govemmen! Certificaie of Title Fees $
| Other Charges {Setier must identily who is paid and
descrise purpose)
15 for Pricy Credi of Lease Balance S
1) 5¢ ] s
1B far $
in for S
o for S
10 ot S
7 - 28

mome Cifice Adgress

[

Type of Insurance

Premivm §

Insurance Gompany Namg ...

Home Otfice AdCress

i
ovided unless you sign and 2gree 19 pay Wiw
extra cosi.

1 ward the cpiional creci insurance and other nsurance
checked zbove.

X

Buyer Sicnature ' Date

X

Co-Buyar Signaiue Daiz

3 IF CHECKED, THE TERM OF OPNONAL CREDTT
}!NSURANCE 15 LESS THAN THE TERN OF TriiS
CONTRACT, AS DESCRIBED ABOVE.

X

Buyzr Signature
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. e ¥ A Promium S
eahi N sh - FORRY
n Cisabiy S. i $- L Insurance Comgany Name ___ .
B Vendor's Single tieres) insursnce Poid it Insurenice Campiny S
- € Cihzr Opticoal tnsuranze Paid 1o tnsurance Company or Cemganies 3 Heme Difice Address
D ral Gap Contract S
E t Fees Paid to Govepwnzmi Agencies i Other opticnal insvranse is et regind b0 oblain cracit
= P 5 Nk A ision o buy o: not buy other oplional wsurance
- o < % viill ngl b8 2 factorin tha credt approvat procass, I wil -
: i S not bz provided unless you sign and agize to pay the
fis} for 3 oxira cost.”
F Covernmant Texss Not inciuded in Cash Pricz 5 1 vani the oplionat credit insurance 2nd other insurance
G Govemmen: License andfor Begiwirelion. Fees " checked abave.
s X
H Governmen! Certificale of Title Fees S 59, {X) : Buyer Signzture Daio
| Ofher Charges (Seler must ideniify who s paid and
daszribe nuinose) X
o i1 Prios Credit or Lease Balsace 3 Co-Buyer Signaturs Das
o _ for B ) iF CHECKED, THE TERM OF OPTIONAL CREDIT
© 7 tor s JNSURANCE IS {ESS THANTHE TERM OF THIS
0 o N ‘CONTRACT, AS DESCRIBED ABOVE.
1z iot 3 X
) tor S Suyer Signature ;
1 for
0 © S THIS INSURANCE DOES NOT INCLUDE
e = $ INSURANCE ON YOUR LIABWITY FOR
Iy &
0 o $ BODILY INJURY OR PROPERTY DAMAGE.
o for S
Totsi Other Charges &nd Amounis Paid to Qlhers on Your Behatl Relurned Check Charge: You apres ! pay a chargs of
5 Amount Firanced {3 4 4) $30.08 i any chesk you give us Is dishonored.

l OPTION:{ TS You pay ne finance chorge if he Amount Financed, lem 5, is paid in 1ull on of belere ey Y21 SELLERS INITIALS

773 i this box is ies to vahicles purchased pimarily for business or agricuttural o
l

2 paymant is

ge of § WA or % cf te part of the

days afier ilis due, you will pay 2 late ¢

payment ihal is fzfe. whichever

tf this bex is not checkad, he late charge in the “Federal Truth-In-Lending Disciosures” still applizs

[ZIVENDOR'S SINGLE INTEREST INSURANCE {VS! insurance): i the preceding box is checked, the Creditor requires VSI insurance for the initial lerm of the i
coniract to protect the Creditor for loss or damage to the vehicle (collision, fire, theft). VSI insurance is for the Creditor’s sole protection. This Insurance doos not ;
protect your intergst in the vehiclp. You may choose the insurance company through which the VSils obtained. if you elect 1o purchase VS insurance through !

the Creditor, the cost of this insurance is § and is a4 shown in ltem 4B of the liemization of Amount Financed. The coverage is for 1he initizl ierm
o! the contract.

OFTIONAL GAP CO‘X'HACT f

| ward io buy a gap tontract,

Buyer Signs X

NO COOLING OFF PERIOD )
State law does not provide for a “cooling off” or cancellation period for this sale. After you sign this contract,

you may only cancel it if the seller agrees or {or legal cause. You cannot cancel this contract simply because
you change your mind. This notice does not apply to home solicitation sales.

The Annual Percentage Rate may be negotiable with the Seiler. The Seller may assign this contract
and retain its right to receive a part of the Finance Charge.

HOW THIS CONTRACT CAN BE CHANGED. This confraci conizins e eniite 2greement beveen you ard us reialing to his coniract. Any change fo
and we must sign it No oraf changes are binding.  Buyer Signs X s Co- -Buyer Signs
if any par o this contract is not valid, alf other parls siay valid. We snay delay of reirin rom enforcing any of our rights under this coatract without losing them. For example, we !
may extend the time for making some payments withou! extending the lime for making others. i
Ses back for other Imporian! agreements,

o ihis coskact mustbe in "'nung

NOTICE TO RETAIL BUYER: Do not sign this contract in blank. You are entitled 1o a copy of the contract at the time i
you sign. Keep it to protect your legal rights,

_You agree to the terms of this contract. You confirm that before you signed this contract, we gave it to you, and you were
free to take it and review it. You confirm that you received a completely filled-in copy when you signed it.

uyer Signs X NI ¢ Date Zi/3172080-Buyer Signs X Dale

Co-Buyers and Other Owners — A co-buyer is 2 parso'n who is responsidle for paying the entire debl An oiher pemes is a person whose name is on the {itie fo ihe vehidle but
does nol have fo pay the debl. The other owner agrees to ha security inlerest in ihe vehicle piven to us in this conlract.

Other owingr signs here 2 . . Address __~
Dute '/“ﬂSy

Tita

{Assigne) under the lerms of Seller's agreemeny(s) wits Assignee,

[ Assigned withots recourse [T Assigned with fimited recourse

By - Titia

* FORY ND. 553-SC ¢

M St The Reyaeids o
THE HRNTER RAYES 10 ¥WiRAUTY, CYPNESS OR

FIIKERS KON IINPOSE OF T1at FONM COUTULT YOUR

DEALER COPY
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Law | AW-ARB

frg. B3

ARBITRATION AGREEMENT .

* Customer Name *—:SM(J&/(/ /*—'/LU}/Q/%/ .D.aie '-7“5‘ -15
Deal Number 5 105) (‘0 / VIN /(;;\’[I/g('/ﬂg/’/j FZBL/.Z&X:Z

Pl EASE REVIEW - IMPORTANT - AFFECTS YOUR LEGAL RIGHTS

1. EITHERYOU CRWE MAY CHOGSETO HAVE ANY DISPUTE BETWEEN US DECIDED BY ARBITRATION AND
NOT IN COURT OR BY JURY TRIAL,

5 IF A DISPUTE IS ARBITRATED, YOU WiLL GIVE UP YOUR RIGHT TO PARTICIPATE AS A CLASS
REPRESENTATIVE CR CLASS MEMBER ON ANY CLASS CLAIMYOU MAY HAVE AGAINST US INCLUDBING
ANY RIGHT TO CLASS ARBITRATION GR ANY CONSOLIDATION OF INDIVIDUAL ARBITRATIONS.

3. DISCOVERY AND RIGHTS TO APPEAL IN ARBITRATION ARE GENERALLY MORE LIMITED THAN IN A
LAWSUIT, AND OTHER RIGHTS THAT YOU AND WE WOULD HAVE IN'COURT MAY NOT BE AVAILABLE IN
ARBITRATION. i ’ .

Any claim or dispute, whether in coniract, 1ort, statute or othenwise (inciuding the interpretalion and scope of this
Arbitration Agreement, and the arbitrability of the claim or dispuie), between you and us of our employees, agents,
successors or assigns, which arises out of or reiates o your credit application, purchase, lease, or condition of the
vehicle, any retail instaliment sale contract or lease agreement or any resulling lransaction o relationship {including
zny such relationship with third pariies who do not sign your purchase, lease agreement, of financing contract) shall,
at your or our election, be resolved by neutral, binding arbitration and not by a court action. 1i federal law provides
that z claim or dispute is not subject lo binding erbilration, this Arbitration Agreement shzfi not-apply (o such claim or
dispute. Any claim or dispule is to be arbitieled by a single arbilrator on an individual basis and not as a class action.
You expressly waive any right you may have io-arbifrate a class action. You may choose the American Arbilration
Association, 1653 Broadway, 10th Fioor, New York, New York 10019 {www.adr.org), or any other organizalion to
conduct the arbitration subject o our approval. You may gel a copy of the rules of an arbitralion organization by
contacling thé organization or visiling its website.

Arbitrators shall be attorneys ot retired judges and shall ba selecled pursuant io the applicable rules. The arbitrator
shall apply governing substantive law and the applicable statute of limitations. The arbiiration hearing shall be
conducles in the fedsral district in which you reside uniess ihe Seller-Creditor is a party 1o the claim or dispute, in
which case the hearing will be held in the federal district where this {ransaclion was originated, We will pay your filing,
administration, service or case management fee and your arbitrator or hearing fee all up to 2 maximum of $§5000,
unless the law or the rules of the chosen arbitration organization require us 1o pay more. The amount we pay may be
relmbursed in whole or in part by decision of the arbitralor if the arbitrator finds thal any of your dlaims is frivolous

under applicablz fav. Each parly shall be responsible tor its own atiorney, expert and other fees, unless awarded Dy,

the arbitrator under applicable lzw. 1f the chosen arbitration organization’s rules contlict with this Arbitration
. Agreement, then {nz provisions of this Arbitration Agreemeni shall control. Any arbilration under this Arbitralion
Agreemernt shall be governed by he Feceral Arbitration Act (8 U.S.C. § 1 el.seq.) and not by eny state law concerning
arbitration. Any award by the arbilrator shall be in writing &nd will be final and binding on all pariies, subject to any
limited right to appeal under the Federal Arbitration Act.

You and we retain the right o seek remedies in small caims court for dispules or claims within that court's jurisdiction,
unless such action is fransiened, ramoved or eppealed 1o a different court. Neither you nor we waive thez right to
atbitrate by using sell-help remedies, such as repessession, or by filing an attion to recover ihe vehicle, lo recover 2
geficiency balance, or jor individual injunctive refiel. Any court having jurisdiction may enter judgment on the
arbitralor's eward. This Arbitration Agreement shall survive the canceliation, letrmination, payofi or transter of any retall
insialiment sale contract or leass agreement, and any related credit, vehidle sale, or lease documents. If any part of
this Arbitration Agreement, other than walvers of class action rights, is daemed or found to be unenforceable for any
reasen, the remainder shall remain enforcezble. If a waiver of class action rights is deemed or found 1o be
unenforceable for any reason in a case in which class aclion zllegations have been mads, the remainder of this
Arbitration Agreement shall be unenlorceable. This Arbitration Agreemant is part of any retall instaliment sale contract
or laass agreement you sign and any refated credil, vehicle szlz, or lease gocuments.

/N p

v/ I
(OD.J/(W///[‘/V /-(/ iy
7 Buyer 7T Buyer

Five StarFlorence LLC

29 7

/) Dealer - f‘?Af
Byi//@éi//vz//ffﬁ [l
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STATE OF SOUT'H"CAROLH*JA )y - IN THE COURT OF COMMON PLEAS

A S Co) . TWELFTH JUDICIAL CIRCUIT.
- COUNTY OF FLORENCE ) CASE NO.: 15-CP- 21 '
. 'Sunday Kay-Muiphy, individually )

- and in- a representative capacity for )
all others similarly situated, )
Plaintiffs, . " )
vs, Y SUMMONS ,
. - S ) (Class Action)-
- Five Star Florence, LLC, ) ARBITRATION -
. S ) ' .
Df;fendant. )
)

: TO ABOV!L NAMED DEFENDANTS - ' ' '
YOU ARE HEREBY SUMMONED a.nd requxred to answer the Complalm mn thls action, of |
' which a copy is hcrew1th served upon yom and toservea copy of your answer to the said Complzmt .
“on the subscnbcr or subsunbefs at hlS or thexr ofﬁce aI Smte 409 The Courtyard, 1500 u.s.
nghway 17 North, Surfsuif: Beach, South Carohna 29587 vnthm ThJITY (30) days aﬁer the service R
| hereot excluswe of the day of such service; and if you fa.ﬂ to answer the Complamt Wlthm the ’ume
aforesaid; the Plamﬁff m ‘d:us actLon wﬂl aDply to the Court for the rehef dcmandsd n the Complamt

- and Judgment by defoult wﬂl be rendered agamst you for the relief demanded m the Complamt

3 &_CONNOR,P.C. |

7/}

ey Coé,mér[,?(l

Post ffice Drawer 14547

* Surfide Beach, SC. 29587 -
(843) 238 -5648

_ Attorneys for Plaintiffs

'1a

December j, 2015 .

~LERK OF COURTC.P. & G.S. "
ARENCE COUNTY, 5.C

-

CERT”:'ED A; TRU'E COPY
i b Shoo
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STATE OF SOUTHCAROLINA ) = INTHECOURT OF COMMON PLEAS
. ~ ) TWELFTH JUDICIAL CLRCUTT
COUNTY ‘OF FLORENCE =~ ° ) - CASENO.: 15-CP-21 352, :

Sunddy Kay Murphy, individually )
and in a representative capacity for )

' De’fendant.'

all others sirnilarly situated, )y
Plaintiffs, )
) e
vs. ) ' COMPLAINT
: _ )y (Class-Action)
. Five Star Florence, LLC, ) ARBITRATION
)
).

The Plamuff complaxnmg of the Defendant herem. would show and allege unte this
‘ Honnrable Cox.rt as foﬂows
1. . The named Plajﬁtiff, Sunday Kasz Murphy, 1s & citizee-and resident of .T_Be-State of
‘South Carolina, County of Horry. | | |
2. The Defendant Five S[al‘ Florence, LLC is 2 11m1ted liability coezpany organlzed'
and existing pursuant to the laws of the State of South Carolina, primarily domg ‘business in
Florence South Carolina through several dealershlp locations. |
'3'. Thxs court has Junsdgctton to monitor this case under the South Carolma Umrorm
Arbxtraﬁon Act S.C. Code §§15-48-10, ¢ et seq.

FACTUAL ALLEGATIONS

4. | On or about j\ﬂy 31, 2015, Plaintiff purchased a new thie]e fr‘-om-_tﬁe Defendant ‘
Five Star Florence, .LLC o |
5. The Defendant Five Star Florence, LLC had the P‘amhff sign 2 Purchase
Agreernent with a preprinted “closmg fee” of $699. 00
6. S, C -Code §37 -2- 307 (2000) prowd S &s fol]o'\.Ns:
| Every motor vehicle dealer charging closmg feesona motor vehicle seles
contract shall pay a one-time registration fee of Ten & No/100 ($10. 00)

Dollars during each state fiscal year to the Department of Consumer
Affeirs. " The closmg fee must be included in the advertised price of the

CERTIEIED: A TRUE COPY
CLERK OF COURT C.P. & G.S.
FLORENCE COUNTY, S.C.

Cinaia ol St
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e

s

l-motor vehlcle d]SC osed on the sales contract and dlsplayed in a
o consplcuous locatlon in the motor vehlclc dealership.

1. - 'A closmg fee is allowed only for the- relmbursement of costs wh1ch are actua_ly B

incurred by the, deaier apd ncces%ry to the closmg transactmrL Freeman A JLH- mvesunents '

B LP OplmonNo 27586 ﬁledNovembeM 2015 S C: Sup Ct

8 Accordmg to the Purchas., Agrcemcnt ﬂns actmn is SUb_)BCt to arbltranon

- pursuant to the South Carolma Umform Arbltrahon Act, S. C Code §15:48- 10et.s _q

CLASS ALLEGATIONS

~ 9. : Plamtlff brings this actmn in a representatwe capamty for all persons sumlarly

' sm.ated pu_ suam to: Rule 23 of the South Carohna Rules-of Civil Proccdure and S C.Code: §So—-.
- 15-11002). |
- 10.  The déss cdnsists of those. person_s:\'vhq have purchased vehicles from Five Star

.',-Florence LLC and were charged 8 closmg fee

11 Thls class of persons is 50, numerous that Jomder of all me*nbers is u:npracmcable ,

12, There are quesnons of Jaw and fact common fo the class

13, -The claims of the repreaentatwe Plamnff are typlcal of the, c]amls of the ent]re" '

class. .

“14.° The fepfcsentati.ve Plaintiff will fairly and.adéquately protect: the mterests of the

" class. -

15, The amount in controversy exceeds $100 for each msmbcr of the class.

: FOR A FIRST CLAIM
| E eghgence)

" 16. '-The allegatlons of Paragraph Nos 1 through 15 -ate mcorporated as 1f fully set

*forth berein. ‘

17 - The Defendant is subject to the Dealers Act, S.C. Code §§ 56-15-10; et seq.

T4



18. The Defendant has negligently violated the Dealers Act in: one or more of the °

followi;ig pafticul_a:s |
o Ca - ‘T falmg prope'ly o Ieglster with Lhe Department of Consumer Aﬁans
b. In faﬂmg to mclude the closmg fee'in’ the advemseo price of the motor
vehicles which includes the wmdow sticker of the vehicle;
-G . In faﬁhnh0 1o dlgplay the closmg fee ina conspmuous loca‘non in the motor

vehlcle dealerslnp,

d.v In faﬂmg to have any chsc]osurc apprOVDd by the Soutb Camhna
- Depaﬂment of CODS‘leﬁI Affairs; and ,

e. In chaxgmg a closing fee Wthh dOuS not represent c]osmg costs acmally
vmcurred by the- Defendam
16. The aforemenhoncd acfs and omission’s i vm}atlon of the Dealers Act WETE -

newhgent mtcntlonal arburary,rcckless and w1_]fm
' 20. _ Each c]ass member has suffered damaga in fhe amount of the closmg fea
- 21 | Plam‘nﬁ prays for Judgment agamst the Defendant for the amount of the closmg
- fee for each clcss membcr doubled pu:suant to the Dealers Act, plus punmve damages up 10
three nmes the actual damages plus costs and attomey s fees pursuant to the Dealers Act
| WHEREORE havmg fully pled her complamt tbe Plam‘uff prays for the rehef as |
- requested herein and for such other and further reuef 2 ﬂns court may decm Just and proper for

‘[he beneﬁt of Plaumﬁ and aJl class membcrs :

KELAHER CONNELL & CONNOR P.C.

Sréney G%nnor I\Y

~ Post Office Drawer 14547 -
* Surfside Beach, SC 29587
(843) 238-5648 .
- sconnor(@classactiaw.net

) : o W I AttomeyforPlamhffClass
- December ?,2015 - o A
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

. ) TWENTY-FIRST JUDICIAL CIRCUIT
COUNTY OF FLORENCE ) CASENO.: 15-CP-21-3521 _
ST - S S T :
Sunday Kay Murphy, individually . -). - - o N
and in a representative capacity 10r ) 3 -
all others similarly situated, ) LAY
‘ )
Plaintiffs, ) } 3
) '~ SUPPLEMENTAL i, {;
VS. . ) MEMORANDUM IN SUPPORT "Ln =
) OF PLAINTIFE’S MOTION TO COMPEKE
Five Star Florence, LLC, ) ARBITRATION AND IN OPPOSITION TO
) THE DEFENDANT’S MOTION TO
Defendant. ) STAY PROCEEDINGS
) .

In the Plaintiffs’ initial Motion and Supporting Memorandum, £he Plaintiff establishes
-that there are three purported arbitraticn clauses at issue in this case. The initial Memorandum
establishes that the FIRST and SECOND arbitration clause's‘c'ontained within the four comers of
the Purchase Order are V_alid and shoﬁld be read coﬂsistently with orie another so as to make the
South Carolina Uniform Arbitration Act applicable to this case. The THIRD arbitration clause
which has a class action waiver is not valid for the numerous reasons stated in the imtial brief
and should be completely disregarded. |
When considering the appropriate forum for this case, the Plaintiff has argued that the
South Carolina Uniform Arbitration Act provides the appropriate forum. The SECOND
arbitration clause, however, does make reference to the American Arbitration Association.
Shoﬁld the Court determine that the SECOND clause on the Purchase Agreement takes

precedence over the FIRST clause on the front page of the Purchase Agfeement and that @% 8
: T T

m

matter should be arbitrated with the AAA, it is important for the Court to note that the AAK g

m m

m
my,
o
")
| | N o
set up to handle class actions. On October &, 2003, the AAA adopted “Supplementary Ru168 i 3_"
, CE 3
) Zz 35 -
Class Arbitrations.” Please see Rules attached to this Supplemental Memorandum. The AAR D Q M
o TN 8
O §'\ T
Cox 2
»

-
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well equipped to handle class actions and anticipates handling class arbitrations for consumer

cases.

Because the Defendant drafted the SECOND arbiﬁatién clause aﬁd specifically addresses ‘

the AAA, the Defendant is aware that the AAA has supplementary rules for class arbitrations and
by referencing the AAA, the Defendant has implicitly consented to class arbitrations under the

AAA Supplementary Rules for Class Arbitrations.

In Stolt-Nielsen S.A. v. AnimalFeeds Intemationai Corp., 559 U.S. 662 (2010), the U.S.

Supreme ‘Court held that imposing class arbitration on parties Who have not agreed to authorize

class arbitration was inconsistent with the Federal Arbitration Act. The arbitration clause in
Stblt—Nielsen was “silent” as to class action .trqatmént in arbitration. In the present case,
however, the FIRST and SECOND arbitration clauses are nof silent as to class action treatment. _
The FIRST and— SECOND. arbitration clauses do speak to Class Arbitrations in two respects.
First, as discussed above, the SECOND clause designates the AAA as the arbitration forum and.
the. AAA has specific rules for Class Arbitration. Second, the Dealers Actlregulates the contract
and the Dealers Act specifically provides for c,lasé treatment.

The entire agreement between the dealer and the 'purchaser is subject to the provisions of
the South Carolina Manufacturers, Distributors and Dealers Act (Dealers Act). The Dealers Act
is very specific in terms of the rights of consumers to band together in a class action. S.C. Code
Ann. §56-15-110(2) provides “When such action is one of comrlnonAor general interest to many
persons or when the parties are numerous and 1t 1 impracticable to bring them all before the
Court, one or more may sue for the benefit of the whole, including actions for injunctive relief.”
This is a specific consumer remedy recognizing that some losses suffered by consumers may be

so small that the loss would not warrant the filing of a single action. The Dealers Act recognizes
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that consumers are particularly vulnerable to abusive fees charged by dealers and therefore

specifically provides for consumers to band together to seek justice against these unscrupulous

~ charges an_d‘qéc_tiyiti@s_.- The FIRST and SECOND arbitraﬁbﬁ clauses contained in'the purchase

agreement in this case cannot be read separately from the requirements and the protections
provided by the Dealers Act. These protections are presumed to be a part of any contract and
therefore the FIRST and SECOND arbitration clauses are not silent as to whether a class action
can be broughf in arbitration.

.Theref'ore, the FIRST and SECOND Arbitration Clauses are not silent as to class

arbitration in two respects:

1. The Dealers Act speciﬁ(.:ally provides for class arbitrations; and
2. The Second Clause sﬁeciﬁcally references the AAA which has rules for class
afbi_trations. | |
| Respectfully Submitted,

KELAI;I,E& ONNELL & CONNOR, P.C.
P

/
/ ,L Sigheyelotinor, IV
" Post Office Drawer 14547
Surfside Beach, SC 29587
(843) 238-5648

Attorneys for Plaintiffs
February z 2017 ‘
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Supplementary Rufes for Class Arbitrations

Rules Effective October 8, 2003
Fees Effective January 1, 2010
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1. Applicability

(a) These Supplementary Rules for Class Arbitrations ("Supplementary Rules”) shall apply to any dispute
arising out of an agreement that provides for arbitration pursuant to any of the rules of the
American Arbitration Associaion ("AAA") where a parfy submits a dispute to arbitration on
behalf of or against a class or purported class, and shall supplement any other applicable AAA
rules. These Supplementary Rules shall also apply whenever a court refers a matter pleaded as a
class action to the AAA for administration, or when a party to a pending AAA arbitration asserts
new claims on behalf of or against a class or purported class.

(b) Where inconsistencies exist between these Supplementary Rules and other AAA rules that apply to
the dispute, these Supplementary Rules will govern. The arbitrator shall have the authority to
resolve any inconsistency between any agreement of the parties and these Supplementary Rules,

and in doing so shall endeavor to avoid any prejudice to the interests of absent members of a class
or purported class. ;

(c) Whenever a court has, by order, addressed and resolved any matter that would otherwise be decided

by an arbitrator under these Supplementary Rules, the arbitrator shall follow the order of the
_court. ' :

2. Class Arbitration Roster and Number of Arbitrators
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(a) In any arbitration conducted pursuant to these Supplementary Rules, at least one of the arbitrators
shall be appomted from the AAA's national roster of class amnranon arbitrators.

' (b) If the parties cannot agree upon the number of arbitrators to be appointed, the dlspute shall be heard
by a sole arbitrator unless the AAA, in its discretion, directs that three arbitrators be appointed.

As used in these Supplementary Rules, the term “arbitrator” includes both one and three
arbifrators.

3. Construction of the Arbitration Clause

Upon appointment, the arbitrator shall determine as a threshold matter, in a reasoned, partial {inal award
on the constructdon of the arbitration clause, whether the applicable arbitratdon clause permits the
arbitration to proceed on behalf of or against a class (the "Clause Construction Award"). The arbitrator
shall stay all proceedings following the issuance of the Clause Construction Award for a period of at least
30 days to permit any party to move a court of competent jurisdiction to confirm or to vacate the Clause
Constructon Award. Once all parties inform the arbitrator in writing during the period of the stay that
they do not intend to seek judicial review of the Clause Construction Award, or once the requisite time
period expires without any party having informed the arbitrator that it has done so, the arbifrator may

proceed with the arbitration on the basis stated in the Clause Construction Award. If any party informs the |

arbitrator within the period provided that it has sought judicial review, the arbitrator may stay further
proceedings, or some part of them, until the arbitrator is informed of the ruling of the court.

In construing the applicablieiarbitraticn clause, the arbitrator shall not consider the existence of these

Supplementary Rules, or any other AAA rules, to be a factor either in favor of or against permitting the
arbitration to proceed on a class basis.

4, Class Certification
(@) Prerequisites to a Class Arbitration

If the arbitrator is satsfied that the arbitration clause permits the arbitration to proceed as a -class
arbitration, as provided in Rule 3, or where a court has ordered that an arbifrator determine

. whether a class arbitration may be maintained, the arbitrator shall determine whether the
arbitration should proceed as a class arbitration. For that purpose, the arbitrator shall consider the

criteria enumerated in this Rule 4 and any law or agreement of the parties the arbitrator
detertnines applies to the arbitration. In doing so, the arbitrator shall determine whether one or

more members of a class may act in the arbiration as representative parties on behalf of all

members of the class described. The arbitrator shall permit a representative to do so only if each
of the following conditions is met:

(1) the class is so numerous that joinder of separate arbitrations on behalf of all members is impracticable;
(2) there are quesnons of law or fact common to the class;

(3) the claims or defenses of the representaﬂve pamas are typical of Lhe clalms or defenses of the class;

(4) the representative parties will fairly and adequately protect the interests of the class;

(5) counsel selected to represent the class will fairly and adequately protect the interests of the class; and

(6) each class member has entered into an agreemeni containing an arbitration clause which is
substantially similar to that signed by the class representative(s) and each of the other class
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members.
(b) Clc{ss Arbitrations Maintajnable o

An arbitration may be maintained as a class arbitration if the prerequisites of subdivision (a) are
satisfied, and in addition, the arbitrator finds that the questions of law or fact common to the
members of the class predominate over any questions affecting only individual members, and that
a class arbitration is superior to other available methods for the fair and efficient adjudication of
the controversy. The matters pertinent to the findings include:

(1) the interest of members of the class in individually controlling the prosecution or defense of separate
. arbifrations;

" (2) the extent and nature of any other proceedings conceming the controversy already commenced by or
against members of the class;

" (3) the desirability or undesirability of concentrating the determinaton of the cl_aims ina single. arbitral
forum; and

(4) the difficulties likely to be encountered in the managerhent of a class arbitration.

5. Class Determination Award

(a) The arbitrator's determination concerning whether an arbitration should proceéd as a class ambitration

shall be set forth in a reasoned, partial final award (the "Class Determination Award"), which -

shall address each of the matters set forth in Rule 4.

(b) A Class Determination Award certifying a class arbiration shall define the class, identify the class

representative(s) and counsel, and shall set forth the dlass claims, issues, or defenses. A copy of

the proposed Notice of Class Determination (see Rule 6),.specifying the intended mode of
delivery of the Notice to the class members, shall be attached to the award.

(c) The Class Determination Award shall state when and how members of the class may be excluded from
the class arbitration. If an arbitrator concludes that some exceptional circumstance, such as the
need to resolve claims seeking injunctive relief or claims to a limited fund, makes it inappropriate

to allow class members to request exclusion, the Class Determination Award shall explain the
reasons for that conclusion.

(d) The arbitrator shall stay all proceedings following the issuance of the Class Determination Award for
a period of at least 30 days to permit any party to move a court of competent jurisdiction to
confirm or to vacate the Class Determination Award. Once all parties inform the abitrator in
writing during the period of the stay that they do not intend to seek judicial review of the Class
Determination Award, or once the requisite time period expires without any party having
informed the arbitrator that it has-done so, the arbitrator may proceed with the arbitration on the
basis stated in the Class Determination Award. If any party informs the arbitrator within the
period provided that it has sought judicial review, the arbitrator may stay further proceedings, or
some part of them, untl the arbitrator is informed of the ruling of the court.

(e) A Class Determinaton Award may be altered or amended by the arbitrator before a final award is
rendered.

0. Notice_ of Class Determination
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(3) In any arbitration administered under these Supplementary Rules, the arbirator shall, after expiratdon
, of the stay following the Class Determination Award, direct that class members be provided the
best notice practicable under the circumstances (the "Notice of Class Determination"). The Notice

of Class Determination shall be given to all members who can be identified through reasonable
effort. ' : '

(b) The Notice of Class Determination must concisely and clearly state in plain, easily undefstood
language:

(1) the nature of the acljoni
(2) the definition of the class certified; -
(3) the class claims, issues, or defénses;

(4) that a class member may enter an appearance through counsel if the member so desires, and
that any class member may attend the hearings;

(5) that the arbitrator will exclude from the class any member who requests exclusion, stating
when and how members may elect to be excluded;

(6) the birid'mg effect of a class judgment on class members;

(7) the identdty and biographical information about the: arbitrator, the class representative(s) and
class counsel that have been approved by the arbitrator to represent the class; and

(8) how and to whom a class member may communicate about the class arbitration, including
information about the AAA Class Arbitration Docket (see Rule 9).

7. Final Award

The final award on the merits in a class arbitration, wherher or not favorable to the class, shall be
reasoned and shall define the class with specificity. The final award shall also specify or describe those to

whom the notice provided in Rule 6 was directed, those the arbitrator finds to be members of the class,
and those who have elected to opt out of the class.

8. Settlement, Voluntary Dismissal, or Compromise

(@) (1) Any settement, voluntary dismissal, or compromise of the claims, issues, or defenses of an
arbitration filed as a class arbitration shall not be effective unless approved by the arbitrator.

2) The arbitrator must direct that notice be provided in a reasonable manner to all class members
who would be bound by a proposed settlernent, voluntary dismissal, or compromise.

(3) The arbitrator may approve a settlement, voluntary dismissal, or compromise that would bind

class members only after a hearing and on finding that the setement, voluntary dismissal, or
compromise is fair, reasonable, and adequate.

. (b) The parties seeking approval of a settlemnent, Voluntary dismissal, or compromise under this Rule st
submit to the arbitrator any agreement made in connecion with the proposed setlement,
- voluntary dismissal, or compromise.

(c) The arbitrator may refuse to approve a settlement unless it affords a new opportunity to request
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exclusion to individual class members who had an earlier opportunity to request exclusion but did
not do so.

{(d) Any class member may object to a proposed  settlenent, vo’luntaxy dismissal; or compromise that -

requires approval under this Rule. Such an objection may be withdrawn only with the approval of
the arbitrator.

9. Confidentiality; Class Arbitration Docket

(a) The presumption of privacy and confidentiality in arbitration proceedings shall not apply in class
arbitrations. All class arbitradon hearings and filings may be made public, subject to the authority
of the arbitrator to provide otherwise in special circumstances. However, in no event shall class
members, or their individual counsel, if any, be excluded from the arbitration hearings.

(b) The AAA shall maintain on its Web site a Class Arbitration Docket of arbimatons filed as class
© arbitrations. The Class Arbitration Docket will provide certain information about the arbitration
to the extent known to the AAA, including:

(1) a copy of the demand for arbitraton;

(2) the identities of the parties;

(3) the names and contact informatdon of counsel for each party; _ '
(4) alist of awards made in the arbitration by the arbitrator; and

(5) the date, time and place of any scheduled hearings.
10. Form and Publication of Awards

(a) Any award rendered under these Supplementary Rules shall be in writing, shall be signed by the
arbitrator or a majority of the arbitrators, and shall provide reasons for the award.

(b) All awards rendered under these Supplementary Rules shall be pubhdy available, on a cost basis.

11. Administrative Fees and Suspension for Nonpayment

(a) A preliminary filing fee of $3,350 is payable in full by a party making a demand for treatment of a
claim, counterclaim, or additional claim as a class arbitration. The preliminary filing fee shall
cover all AAA administrative fees through the rendering of the Clause Construction Award. If the
arbitrator determines that the arbitration shall proceed beyond the Clause Construction Award, a
supplemental filing fee shall be paid by the requesting party. The supplementa filing fee shall be
calculated based on the amount claimed in the class arbiraion and in accordance with the fee

" schedule contained in the AAA's Commercial Arbitration Rules.

-~ (b) Disputes regarding the parties' obligation to pay administrative fees or-arbitrator's compensation
pursuant to applicable law or the parties’ agreement may be determined by the arbitrator. Upon

‘the joint application of the parties, however, an arbitrator other than the arbitrator appointed to-

decide the merits of the arbitration, shall be appomted by the AAA to render a pardal final award

solely related to any disputes regarding the parties' obligations to pay administrative fees or
arbitrator's compensation.

(c) If an invoice for arbitrator compensation or administrative charges has not been paid in full, the AAA
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may so inform the parties in order that one of them may advance the required deposit. If such
payments are not made, the arbitrator may order the suspension or termination of the proceedings.
~ If no arbitrator has yet been appomted the AAA may suspend the proceedlngs B

(d) If an arbitration conducted pursuant to these Supplemnentary Rules is suspended for nonpayment, a

notice that the case has been suspended shall be published on the AAA's Class Arbitration
Docket. ,

12. Applications to Court and Exclusion of Liability

(a) No judicial proceeding initiated by a party relating to a class arbitration shall be deemed a waiver of
' the party's right to arbitrate.

(b) Neither the AAA nor any arbitrator in a class arbitration or potential class arbitration under these
Supplementary Rules is a necessary or proper party in or to judicial proceedings relating to the
arbitration. It is the policy of the AAA to comply with any order of‘a court directed to the parties
to an arbitration or with respect to the conduct of an arbitration, whether or not the AAA is named
as a party to the judicial proceeding in which the order is issued.

(c) Parties to a class arbitration under these Supplementary Rules shall be deemed to have cénsented that

judgment upon each of the awards rendered in the arbitration may be entered in any federal or
state court having jurisdiction i thereof.

(d) Parties 10 an arbitration under these Supplementary Rules shall be deemed to have consented that
peither the AAA nor any arbitrator shall be liable to any party in any action seeking damages or’

injunctive relief for amy act or ormission in connecnon with any arbitration under these
Supplementary Rules.

© 2011 American Arbirraton Association, Inc. Al rights reserved. These Rules are the copyrighted property of the American
Arbitration Association (AAA) and are intended to be used in conjunction with the AAA's administrative services. Any
unauthorized use or modification of these Rules may violate copyright laws and other applicable laws. Please contact
800.778.7879 or websitemail@adr.org for additional information.
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O0STATE OF SOUTH CAROLINA :
COURT OF COMMON PLEAS

COUNTY. OF FLORENCE 2015-CP-21-03521

)
)
)
)
) -
)
)

Sunday Kay Murphy, individually )
capacity for all others similaryly)
similarly situated )

vs. TRANSCRIPT OF RECORD
)
February 14,- 2017

Five Star Florence, LLC

)
)
)
)
DEFENDANT . )

BEFORE:

THE HONORABLE THOMAS A. -RUSSO, JUDGE.

APPEARANTCE S:

L. SIDNEY CONNOR, IV, ESQ.
Attorney for the Plaintiff

SARAH P. SPRUILL, ESQ.

Attorney for the Defendant
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I NDEX

(WHEREUPON, no witnesses called.)
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THE COURT: Next matter I got is Sunday Kay

_Murphy vs. Five Star. ‘ _ ,

MS. SPRUILL: ”Yes, Your Honor. I seé'it shows
up as two motions, but they are pretty heavily entwined.

THE COURT: Okay. |

MS. SPRUILL: I think mine was filed first. I'm
Sarah Spruill here on behalf of Five Star.

MR . CONNOR: Sid Connor here on behalf of the
plaintiff. A

MS . SPRUILL: May it please the Court.

THE COURT: Yés, ma'am.

MS. SPRUILL: You waht'meAto come to the podium
or can I talk from right here?

THE COURT: Whgrever you'tre more comfortable ig
fine. “

MS . .SPRUILL: I'm happy right here if that's
okay with Your Honor. |

THE COURT: Yeah, that will be fine.

MS. SPRUILL: So what you have here -- and Mr.

. Connor. will correct me if I say we agree on something we

don't, but both parties have move to compel arbitration.
The gquestion is what form that arbitration's going to take
and what law applies to it. You will see in the papers

this stems from the 2015 purchase of the Chevy Silverado.

‘The purchase order has two references to arbitration in
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"it. On the-front page, there is a provision. It's

underlined, but it's in lower case letters saying this
contract is subject to arbitration under the South

Carolina Uniform Arbitration Act. Then on the back of

that it says that arbitration is reguired by the agreement

and then among other things it says if the transaction
involves interstate commerce and, I think, we agree that
the purchase of a car does involve interstate commerce.
Arbitration as described hereunder shall be governed
solely by the Federal Arbitration Act 9 USC Section 1 in

sec. And the South Carolina Arbitration Act shall not

apply.

Then there's a provision at the bottom of that-

that says nothing contained herein shall be deemed to
require arbitration by any entity not a party to the
purchase order. Then as part of the same transaction
execﬁted at the same time, so it's not a prior document.
It's a contemporaneous document. There ié'a separate
arbitration agreement and that arbitration agreement
includes a delegation clausg that specifies any claim or

dispute whether a contract, torte, statute or otherwise

including the interpretatioh and scope-of this arbitration

agreement and the arbitrability of the claim or dispute

and also includes a provision that says that arbitration

under this agreement will be govern by the federal act.
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And lastly it has an incorporation clause that clause ties

it back to the purchase order that says this aybit;atéon
agreement is part of any retail installment sale contract
or lease agreement you signed and any creait related --

credit vehicle sale or lease documents. So those are the

three places that arbitration is mentioned. Mr. Connor's

going to try to argue to you that this needs to proceed

under the South Carolina Arbitration Act.
I'm going to argue -- am arguing that it can't
proceed under the South Carolina act because it flunks the

notice or requirement set forth in section 15-48-10

" because it's not in all capitélrletters. And our case law

has made it clear that that notice prdvision.is to be
strictly construed. And if you flunk that notice
provision, the case that say it best is the Zabinsky case.
In Zabinsky, it says if you flunk the South>Caroliha
Notice Provision, you're backed out in the Federal
Arbitration Act. So our argument is that there is an
agreement to arbitrate here pursuant to the Federal
Arbitration Act. And given the language in the
arbitration agreeﬁent under U.S. Supreme Court precedent
and the Rent-A-Center case, we got a valid delegation
clause that says that anything about arbitrability clause
or the claims or anything else is going to be determine by.

the arbitrator, so your job is done. All you have to do
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in this case is stay the action filed by Mr: Connor and
compel arbitration pursuant to the federal act. I think
it's gQing to bevtriple A arbitration. But 1f Youf Honor
finds for some reason there's not an agreement as to the
form, Your Hono;, under.the federal act can specify the
form, but that is our aréument.

You're going to hear from the other side he has
brought this action pursuant to thé Sputh Carolina
Deaier's Act. The South Carolina Dealer‘s Act there has
been a very long standing series of cases that were
assigned to Judgeanrly including a trip all the way to
U.S. Supreme Court on issues similar to this one and that
case is Herron. You're going to hear about Herron.
Intérestingly, when the U.S. Supreme Court got it and
said,~n6, look all these class arbitration cases this
doesn‘t.look right to us, gets remanded to the South
Carolina Supreme Court. And the Soﬁth Carolina‘Supreme
Court says pre-emption under the federal act has not been
raiged, while I am here to raise pre-emption under the
federal act.

We think.this is very clearly a case where the
South Carolina act cannot apply because you flunk the
notice provision, so wefré under the FAA. And |

unfortunately for Mr. Connor he at a later date will have

to make those arguments that somehow there is not a class
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action waiver in this case because that's ultimately what

he's trying to do. He's trying to bring a class action

where there is no agreement to argue the class issues in

arbitration and there is a valid class, but your job for

today as I see it is to find there's a valid agreement

under the Federal Arbitration Act, compel that arbitration

and step back and let the arbitrators figure the rest out.

THE
. MS.
would reserve
THE

Mzr .

MR.

COURT: All right.

SPRUILL: And I'll let' Mr. Connor speak. I
a reply if Your Honoxr will allow.

COURT : Yes, ma'am.

Connor.

CONNOR: Your Honor, we do agree more than

we disagree on this, but where we disagree is obviously

the crux of the matter. I would like to hand up to you,

so we have some reference point, the various arbitration

provisions, if I might?

THE

MR.

COURT: Yes, sir.

CONNOR: This is the purchase ordexr and the

backside as well and this is the separate form arbitration

agreement. I

'm going to confess to you this is a rather

baffling area of the law because it's one of the few areas

in South Carolina law where it's almost -- it's controlled

by the United States Supreme Court and the decisions have

been numerous in the past 20 years. This is just a few of
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them right here. Fundamentally, South Carolina has an
arbitration act, South Carolina Arbitration Act, that
you're awafe and it has some notice reqguirements. You
have;to put it in certain capital letters on top of the
page and those type of things. And from a validify
standpoint, 1f it doesn't meet those requirements,
typically the cases have involved consumers who come in
and say, it doesn't meet those requirements we object to
it. And until federal pre-emption became hot in the early
'90's and early 2000's, our Supreme Court of South
Carolina almost universally overturned an arbitration
agreement that didn't -meet evéery jot in that requirement.

There are no cases that I'm aware of where the
flip side is true where the person who wrote the contract
comes in and says I wrote it so badly, that it doesn't
comply with the statute, therefore I‘ﬁ out of it.l I don't
have to comply with these terms. -And,VI.think, this will
obviously probably be that case. I think what -- I like
to draw the Court's attention is the distinction between a
determination of the validity of the arbitration agreement
and in determining the correct procedure because the
Federal Arbitration Act is simply preempts a rule that
would otherwise invalidate the arbitration clause.‘ What
the Federal Arbitration Act does is reinstitute the

clause. It doesn't do away with it, which is what the
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defendant wants to do in this case. Because there's threé
clauses in this case, the first clause is on the front
page of the agreement'right at the top says thié contract
is subject to arbitration under the South Carolina Uniform
Arbitration Act. My client's fine with that, né problem

with it. They're tending to object to their own --

failure to meet the code. We're not objecting to that.

Oﬁ the back at the bottom is the second arbitration
clause, this arbitration clause fleshes Qﬁt the one on the
front, but it becomes a little bit confusing'because it
refers to the American Arbitration AssOciatioﬁ, which
brings an interesting issue because there's a difference
between éppiying é law to enforce arbitration and chobSing
a forum.

For example, the triple A is a standardized
forum for arbitration. We all know what it is. It's beeh
around many years. 2003, they adopted a whole set of
rules for class actions, SO it's an acceptable forum.

It's very poplar. If you have a lawyer there, you
probably get a fair shake. If you don't have a lawyer

there, well the statics aren't very good, but then there's

the Federal Arbitration Act.

and the Federal Arbitration Act has a procedure,
but it's not very detailed. The Federal Arbitration Act

was enacted in 1925 as a response to various federal
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courts around the nation basically saying we hate
arbitration. We're going to find every reason we can to

overturn arbitration in the federal system. So the

" Federal Arbitration Act was enacted to say walit a minute

we're going to honor thesé things. It was initially
enacted for shipping. Nobody really had it in mind that
it would apply to consumer cases. So through the years
the Supreme Court has consistently interpreted the Federal
Arbitration Act as pre—exemp&ing a state law that would
otherwise overturn an arbitration clause. And that's
wheré we find ourselves ever since the early 2000's in
South Carolina as lawyers haVé started making that
argument that the FAA overturns excuse me -- that iflan

arbitration clause doesn't meet the South Carolina notice

requirements, it doesn't matter because FAA pre-exempts

it, but what they don't say is they don't substitute the
FAA for the clause. They simply validate the clause.
They simply say look the notice is irrelevant, the clause
appiies.’ They're trying to rip the clause out and say we
can't apply it.

Well, my client signed an agreement>with that
clause in it and with the clause on the back. Quite
frankly a written -- a supplemental memorandum which
basically says I don't really mind if we go to the triple

A. It doesn't matter to me whether we're South Carolina
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or triple A. I don't know what a Federal Arbitration Act

proceeding would be even under the third clause, which is
a separate agreement. . It still refers to the triple A.

So she's right I do get a choice of the triple A if I want
that. The crux of what -- the thing we don't agree on
here today is the validity of the third clause. That's
the crucial éuestion here today.

The third clause is the separate agreement that
says arbitration agreement. I would note as an entry
point that this agreement doesn't meet the South Carolina
rule either. It doesn't have it in all caps at the top as
it's suppose to. So if they want to invalidate -clauses
and say theY'ré no good at all for failing to meet the
notice requirements, this was not any good either, but
there's a lot more reasons that this clause doesn't apply
and the first two dd. And ‘I spent 20 pages in my brief
and several pages in suppleﬁental brief going over.
There's lots and lots of reasons. 1I'll be happy to go
over it, but I don't think -- unless, you want td-give me
that much time here today, so it's in the briefs.

THE COURT: I don't mind, bﬁt I ---

MR. CONNOR: I do encouraée the Court and the
Court's assistance to read those things because it's a
rather compiicated situation all togethexr. It's

something that's hard to explain here in 20 minutes.
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Fundamentally, I think though that what we're relying on

.ig if you look at the bottom of the purchase order, the

purchase prder.at the bottom says purchaser agrees that
this order including all terms on both the face and
reserve side hereof and any bailment agreement. of retail
csales contract and there 1s a risk retail sales contract,
but it doesn't have én arbitration clause in it, so it's
irrelevant to the discussion here today. For the purpose
éf this ordexr et cetra ef cetra reflecting the ébove
transaction cancel and supercede any prior agreement or
contract and comprise the cqmpléte and exclusive statement
oﬁ the terms of this transaction. Purchaser f;rther
agrees that.this-order shall not be combine et cetra et
cetra. What.we're stating here today is my client relied
6n the arbitration clause as stated in the four corners of
this document. My client relied on £he language at the
bottom that said this is it. This is the exclusive
agreement. My client relied on the fact that she could
seek arbitration pursuanﬁ to this agreement not pursuant
to the additional agreement for which there was no
consideration. _So we would urge the Court to validate the
first clause here on the front, the second clause on the
back, on the four corners of this purchaée order, and
determine and rule that the third clause of the

arbitration agreement is not valid and not enforceable.
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Now, that's perfectl? within your power because
it's simply a4mé§ter of contract. The Supreme Court case
is on thé Féderal Arbitration Aét all say that we want to
do whatever we can to encourage arbitration. We aren't
asking for arbitration, so our fesult does not discourage
arbitration. Our result encourages arbitration.

'Anothef thing I would mention to you this third
arbitration agreement is written really primarily to avoid
the exposure of class actions and to get to thét point let
me show you what's on the first page of the purchase
order. If you lock at-the purchase order, there's a
closing fee of $699. It's in bold print and it's épart of
the agreement. So what happens is when a person goes to
Five Star and‘they purchase a car, they reach some kind of
handshake deal on the_parkigg lot with the car. And after
this handshake deal is reached and they think, Weli, I can
buy this car for $30,000. They walk into the fiﬁaﬁce
office and they're handed this document._-AndAall of
sudden the car is not $30,000 is $30,689 because of that
closing fee.

There was a class action -- the Freeman class
action was tried in South Carolina. It was won by the
plaintiff's on that issue.‘ It's a three million dollar
result with a two million dollar attormey's fee. It was

taken up to the South Carolina Court of Appeals and
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Supreme Court and affirmed. So the Court has said this is
a good class action. This is something you can sue on and
it s been dorie. And in another case tried and lost, I

will mention that, so it's a 50/50 deal right now{ but
this action that's been underﬁaken by this dealership is
something that we believe wviolates the Dealer's Act.

The -- specifically just to give you a little bit of
background, thére was a closing fee statute enacted in the

year 2000, which basically said you can charge a closing

fee, but you got to have four things. You got to apply to

the South Carolina Department of Consumer affairs. You
got to pay $10 and you got to post a notice in a
conspicuous place in your dealership, not done in this
case. And you have to on all the.advertised prices of
your vehicle, you have to post‘that you chérge a closing
fee and what it is, that too was not done in this case.
So the underlying case is a very strong case. It's a
strong case against this fee.

If they can defeat class actions on this, they
can continue to charge this fee and not worry about it at
all. If we get one or two cases that fall through the
cracks, they will gladly pay me to get rid of those. What
they're trying to avoid is class actions. What they want
to do is continue this activity with no worry about being

held accountable for it, that's exactly what this

98




\"\./

10

11

12

13"

14

15

16

17

18

18

20

21

22

23

25

15

dealership wants to do. This fee by the way is $699.

It's the highest fee that I have seen in the entiré state
by 100's of dollars. This is an egrégious amount that
they're charging. fhe arbitration written agreement‘the
third clause that I referred to is specifically written to
avoid class actions. It states you can't bring a class

action. And even goesg on to state at the bottom, it says

"if a class -- if a waiver of class action rights is deemed

or found to be unenforceable for any reason, and théy're
referring to the Herron case that counsel was referring to
before, in a case in which clasé.action allegations have
been made, the remaindeéer of this‘arbitration agreement
shall be unenforceable. In other words, they're trying to
defeat the liberal federal policy under the Federal
Arbitration Act. They're saying loock we want arbitration,
but if the Court or an arbigrator or anybody finds that we
can't waive class actions, that the consumer can't waive

them. We don't want i1t any more because we don't want the

arbitrator certifying a class because there's no appeal.

. And we definitely don't want to be in a situation where

there's no appeal. So they want their cake and they want
td eat it too in this case.

Going back to the Herron case reai quickly. The
South Carolina Supreme Court found and Herron won. All

this is in the brief found in Herron one that the class
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action waiver was not valid because it violated the public

policy of the State of South Carolina because the Dealer's
Act is one of the few statutes we have in the state that
have its own clésé action provision built into it. It's
so important in the Dealer's Act to be able to sue dealers
in a class that that provision they don't rely on Rule 23.
They put it right in the act. So based on that our
Supreme Court has said because of that that shows a strong
public policy in favor of the class actions. The lawyers
in that case did not argue pre-emption of the FAA, went up
too on appeal.

In the meantime, the- Concepcion case-was heard
and decided -- the Supreme Court senﬁ it back and said;
hey, revisit this issue based Concepéion by what we say.
And Herron two like I don't know_months later the South
Carolina Supreme Court said it doesn't matter we rule the
same way, because as lawyers in the other case didn't
argue pre-emption, which leaves the door open for what
would happen if in fact pre-emption were argued which is
this case and that's the case you have before you.. So you
see where we're going with this. Anyway the.—— I believe
the huge distinction if you read all the Supreme Court
cases, if you read our Supreme Court cases, the huge
distinction in this is number one we're seeking

arbitration. We're not trying to avoid it. And number
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two there is a public policy stated by our Supreme Court

in favor of class arbitrations under the Dealer's Act.

And the only cause of action, I brought only one cause of

action is under the Dealer's Act. It's a single cause of
action. There's nothing else in it. So you got our work
cut out for you. I apologize for laying all this on you,

but that's pretty much our casé.

" THE COURT: Okay.

MS. SPRUILL: Your Honor, it's not as
complicated as he made it sound.

" THE COURT: 1I'm curious as the -- why your
client drafts this document and then says it's not worth
the paper.it‘s written on?

MS. SPRUILL: Now, that I don't know.

THE COURT: You represent them.

MS. SPRUILL: I know, I know, but I suspect
what they have is a series of forms that didn't get
updated as £he law, but I don't know that. 2and I don't
want to talk out of turn.

THE COURT: Sure.

MS. SPRUILL: But a couple of things I want to
address as an initial matter under the Rent—A;Center case
from U.S. Supreme Court when you see that delegation
clause everybody's conceding arbitration is appropriate.

I believe he's conceded triple A's appropriate;
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Arbitrator takes care of the rest. But to go a step past
that because I'm so closely tide up with it. When you
look at that Freeman case, he was talking about -- and you
looking at the lawyer who represented the dealership,
that's me. I'm going to raise a couple of distinctions
between that case and this oné. There was no arbitration
clause and there was no class waiver. In addition, Mr.
Connér fail to mention to you that the closing fee .statute
has sinée been amended to close this loophole. Mr. Connor
also failed to mention that4thelDea1er Act 1s derived from
the old Federal Dealer Day and Court Act and it long
predates South Carolina's enactment of Rule 23. There
wére lots of class action provisions in the South Carolina = -
code that predated Rulé 23. This was one of thém. This
is ﬁét some kind of fundamental right.

In addition, those dealer cases Freeman was one
of hundreds. They were all assign to Judge Eérly. Judge
Early after Herron two issued an order in the Carol vs.
Toyota of Greenville case that denied most of the
argumentsAMr. Connor has presented here this ﬁorning and
foﬁnd action was properly submitted to arbitration and
that the class waiver was appropriate.

One iast point I would raise is if for some
reason the Court wants to get into the merits of

arbitribility, there are two factors that you need to
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consider. The South Carolina Act and I apologize I don't
have the whole arbitration code with me. I think it's the
next section.. I think it's section 20. You have to-meet

the requirements of section ten to invoke arbitration

~under section 20. So I believe Mr. Connor's argument is

going to be proven and correct. I don't think there is a

distinction based on who's pursuing the arbitration as to

the mandatory nature of the notice provision in invoking

the South Carolina Act.

But in additién under the Federal Arbitration
Act the_Foufth Circuit has very recently held in no
uncertain terms that -- -and the case is Dell Webb. That
in order to have a class adrbitration, yéu have to have
agreed to class arbitration. It's sort of.the converse of
what Mr. Connor's arguing.l Instead they say you have to

have some intent to have done it and here when you look at

. this agreement;'it is very clear that this purchase order

is only intended to bind these parties. So if for some
reason the Court wants to get into arbitribility, I would
tell you under the FAA and Fourth CirCuit precedent Dell
Webb is going to compel that it be bilateral arbitration
rather than class arbitration.

If Your Honor's interested, I have a very recent
order from Judge John on that point. Mr. Connor is

counsel. He has already appealed it. We don't know the
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énswer, but I am happy to.pass that up as well. That case
is a little different. It didn't have the arbitration
waiver. It didn't have.the class waiver in the
arbitration provision and it didn't have a delegatibn
clause. So Judge John needed to go there. I still take
the position that Your Honor doesn't, so that's what we
would argue. Unless, the Court has questions, I will take
my seat. : R

THE COURT: Okay. All right.

MR. CONNOR: Your Honor, since we both had
motions may I reply to her motion? .

" THE COURT: -~Sure.

MR: CONNOR: Thank you, Your Honor. Just a
couple of things. She said that the qlosing fee statute
has recently been amended and closes this loophole. I
would respectfully disagree. The closing fee statute was

amended in response to all these class actions. We were

all concerned that they were going to take away the class

action provision of the Dealer's Act, that was not done,
which is really the only thing that concern me about that
change.

The change in the law was basically to say to
the dealers look we're going to presume some vaiidity_to
the number of $229. If you charge a closing fee of $229,

we're going to presume that you have administrative fees
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that will back that up that would allow you’td charge
that. If you want more than $229, you go apply to the

South Carolina Department of CcnsumerkAffairS~for a

greater number. And experience has shown that the South

Carolina Department of Consumer Affairs routinely grants
any number. I mean, they granted $699 for Pete's sake
with no proof behind it that I can tell, so that's the
material change that I'm aware of in the statute. You
still have to file wit? the consumer affairs.. You still
have to pay $10." You still have conspicuous notice and
still has to be on_the-advertise price. So I don't think
it close any loophole for this case. I think'it's'also
irrelevant because i; was enacted about the same time this -
case Qas filed. And there's a four-year statute of
limitéfions, so thét case goes back four years to the time
it was filed. Certainly, the statute didn't apply there.
I know they're going to make the argument it does, but
they arguéd that in the legislation until they were blue
in thé face. They wanted a.clause in there to make it
retfoactive and ﬁhey didn't get it. So they going to
argue it and that's what she say is closing the loophole,
but it's not in the statute, so there is no loophole
close.

Then she mentions Dell Webb. And I was

wondering if they were going to argue Dell Webb becéuse
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it's a two-edge sword. Dell Webb in the Fourth Circuit is

a decision from 2016, which basically clarifies for the:

Fourth Circuit,and the Supreme Court hasn't taken this
issue yet. It's really up in the air whether the Court
determines whether a matter can be arbitrated as a class
or whether that's sent to the arbitrator. Dell Webb said
unless it's cleariy set out in the arbitration agreement,
the Court is.the gatekeeper to arbitration and the Court's
going to make that decision. So in this case the third
clause does have a provision that says the arbitrator's
going -to have to sign it, but if the third clause is

invalid,; that decision's out the window. So at this point

‘sitting before-you today,- neither one of us really know

"how to argue that. I don't -- if you declare the third

clause is out the window, one of ﬁs may come back and seek
a métion too for thé Court to determine whether we can
procéed in a class form in arbitration or we may gamble
that the arbitrator may do it, but that's not technically
before you today; Nobody's argued it. It's. not in any
briefs. So I agree with counsel that that's not one of
the things you have to decide today.

THE COURT: Well, let me get your thoughts on

MS. SPRUILL: Yesg, Your Honor.

THE COURT: If your position is that this
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doesn't meet the notice requirement, then I'm assuming you

" taken the same position on the third arbitration that it

doesn't meet it either?

MS. SPRUILL: It's certainly a valid agreement
under the Féderal Act. When you look at Zabinsky, it's
very clear just because you fail under South Carolina Act

doesn't mean you don't have an agreement to arbitrate.

_You look then to the Federal Arbitration Act, that's my..

whole argument, Your Honor.
THE COURT: Okay.
MS. SPRUILL: 211 of this is wvalid under the FAA-

and that.third -- that arbitration agreement has a clear

“-delegation clause which says the arbitrators figure. = -

everything else out.

THE COURT: All right. Well, thank you for the
homework. I appreciate it. |

MR . CONNOR: Sorry about that, Judge.

THE COURT: No, that's fine. But I will take
this under advisement and review anything that you
submitted.

MR. CONNOR: Thank you.

MS. SPRUILL: Thank you, Your Honor.

END OF REQUESTED TRANSCRIPT
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