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Keiron Ky(é Coleman #359333 . s

State of South Carolina

THE STATE OF SOUTH CAROLINA

A

RECEIVED

RIS I o T S

In The Supreme Court che 22

Appi “L Al

S.C. SUPREME
"';\JR‘Q‘J COUNTY COURT

Count a! Common Pleas

1

Honorable William H. Scals. Jr.. Circuit Court Judge

Case Nu.:

2013-CP-256-7569

........................................................... Respondent.

|
Petitioner.

V.

NOTICE OF APPEAL

|

1

!

|

‘The Petitioner appeals the Honoralile W'm:n. 11. Seals, Jr.. December. order,/denying the

Applicant’s Petition for post-conviction reftef.

. . . . .
Undersigned counsel received nonc‘, of enury of

the order on December 20. 2017, A copy of the order on appeal is au ached 10 this no jce.

January 18,2018
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Daniel A, Selwa, 11

316 29™ Avenue North
Myrde Beach. SC 20577

J'r( rney for the PCR Appiicant
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DANIEL A. SELWA, II

Attorney at Law, L.L.C.

LITIGATION OFFICE = : | . ' REAL ESTATE OFFICE

516 29th AVENUE NORTH : 302 MAIN STREET
MYRTLE BEACH, S.C. 29577 N. MYRTLE BEACH, S.C. 29582
OFFICE: (843) 492-5449 OFFICE: (843) 281-2156
FAX: (843) 353-0683 FAX: (843) 281-2159
MOBILE: (843) 450-7566 SELWA@SCLAWYERS.NET

WWW . SCLAWYERS.NET

January 5, 2018

McCormick Correctional Institute
Keiron Coleman, SCDC#: 359333
386 Redemption Way
McCormick, SC 29899

Re:  Keiron Coleman vs. State of S. C.
2015-CP-26-07569

Dear Mr. Coleman:

I am in receipt of your letters. I do not handle the matter any further than filing the
appeal and handing it over to the appellate division of the office of indigent defense.

When we receive the signed order, we will file tﬁh_e*_aggc_:al.ﬁh&ei&n@%&ééssity~to-fﬁéf3
(Rule_59(e)-motion-prior-to-an_appeal_and-it-would-delay_that process: Appellate defense will
reach out to you in regards to your appeal. ,

[n-reégards to-your request to-address each-of the issties not specifical ly-mentioned-im-the
proposed-orderT recall-going over-in-detail with you each issue"you-brought forth-and-explaining
my-thoughts-en-each-one. ~A™GTof the issues if yoil recall {Were issues thatare well established
In=law-and~are -not-isSuesthat ficed clatification. For-example, the-issue-of-opéning-the door
When-the-Suppressed-video/audio-evidence ‘would™iot-have-otherwise been-introduced. (The
flid—gcivy'ou‘lﬂ:ﬁbtigeed:f_6_‘?ule—orTftHis—becau;s_@j;t_jis:v[gﬂjels'tﬁ%li‘s‘}fé’d“a‘n‘d"uhdéﬁib”ﬁd‘th’_it’fh‘érej:s

e O T T

nothing-to-address-if-onie_opens the_door-to_introduce” the | previously-suppressed evidence. In

- addition, as we discussed prior to the hearing, we wanted to focus on the issues I presented to

you that had the strongest possibility to prevail. I did not want to overburden the Judge with
issues, which-I-believed-based-on-my-experience, thiat Wwere-not-viable.claims.orissues that had
[@any_merit. [ |

On-the-issue-of-the balancing-test; wherein your cited-State v-Spears. (I did ot find_any
[p‘néjil:cl’[gial*statementéﬁ?ﬁ%fj:nfdﬁjiéctiBﬁfﬁnﬁd'éf;théitAthﬁngy. Thattest was not something that
appli€s as_you are suggesting. Regarding-number four, failifig"to object to_testimony-of. Nancy
Sue”Ross. ‘Thezonly thing-Mr-Long-could-have-done -was:to-cross-examine-her.and he-did [_Hef

| Che 1s5ues are mc‘g/hcghéeel . e lloer
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testimony-Was part of thie’case and-would-not-have-been excluded. @his--isfzfm“él(”)'tfﬁéfﬁa. Number
five, closing statement of Mr. Long. His statement was to build up the prosecutor in order to
support a point he was making. This is within his discretion in representing you as a
professionally licensed attorney. It is not prejudicial because he was adding |credibility in the
their job to support other contentions regarding your innocence. Mr. DeBusk can also make
argument in closing which is different from what they can present in their case in chief. Number
seven, failure to impeach Ms. Cowan on intoxication (cigarette packet issue). The officers at the
scene did not make any note of intoxication and therefore there was nothing to suggest she was
under the influence. The presence of drugs is not enough to attack her credibility for those
purposes without anything more. I did not find any valid objections that were not made. We
have address number eight; video suppression, at length and there is nothing you can do to attack
that. We addressed and presented evidence and argument on all other issues. |

Hopefully, the denial will be overturned on appeal. [ wish you luck in the future but at
this point, my Tépresentation-of you-is-done, as-thete-is-nothifig-else-I-can-dofor-yod. It was nice
to meet you and I hope things work out for you.

Janiel A. Selwa, II

(e L350 L8 highlughted o gelloes
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1. “Trial connsel failed t6 fequesta jury ifistiuction for-mere-prescnce.”
“I},\c,cvndence‘and'tcstimony at- trial supponed—a char’gé“é'f EE?E BEEQEH&‘e CI' h'é
the Judge and” based on [Applxcant s] testlmony

b. “F hc*law to'b ‘be< charged is determined by_the-cvidence_présented at"trial—_Mere
—presence_ifstructions are-required when evidence supportsthe. Conclusion that the
defenidant” was mhcrcly. present_at thié-scene: where- drugs-were—found-and-it was
questioniable-whether the-defendant-had-a right-1o-éxercise-dorminion-and-contro]
over-them.” Brunsonv:Statey 324 S. C. 117,477 S.E.2d 711 (1996), citing State

v. Lee, 298 S.C. 362, 380 S.E. E.2d 834 (1989).”
¢. “Coleman’s swmalqwas -that-he-remained-in-the car-upon-arrival-at-the
Marotte-house-which-is-the- subwg_@grged—burglary (Colerman_believed
that” he*'Dudley,-and Cowan-werc -at-the Marotte_residence- to_collect"on_a_debt
L_g’m an.assoc assocxate of Cowan Coleman was unaware that Dudle)Lhad ommxtted

\to~bel|eve -Colcman’s--testimony:. ,whlch-supportem a-juryqnstructlon_m-mcrc
‘presence”
2. ‘(Trial counsel.sfaxledeto-rcquest ~the_appropriate_jury. instiiiction _on__¢ifcumstantial
evidence pursuant to State v. Logan, 405 S.C. 83, 747 S.E.2d 444 (2013).”
_ 3. _‘Tnal Trial counsel failed 1o request the lesser included offense of burglary in the second
= - degree.”_

a. ‘A trial judge is required to charge a jury on a lesser included offense if there is
evidence from which it could be inferred that a defendant committed the lesser
offense rather than the greater.” Magazine v. State, 361 S.C. 610, 606 S.E.2d 761
(2004), Brightman v. State, 336 S.C. 348, 520 8.E.2d 614 (1999), State v. Drafls,
340 S.E.2d 784, 288 S.C. 30 (1986), State v. Gandy, 283 S.C. 571, 324 S.E.2d 65
(1984), State v. Tyson, 283 S.C. 3875, 323 S.E.2d 770 (1984).”

b. “Coleman’s conviction for burglary first degree was based solely on prior
convictions for burglary charges which the jurors were free to disregard. The
only evidence presented to the jury to establish the prior convictions were records
from a court in NJ which were redacted and photocopied. The jurors could have
found that these records were not reliable and opted to convict Coleman for
burglary second degree, but they were not given this option.”

At the evidentiary hearing, Applicant proceeded forward primarily on the amended grounds.

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has revicwed the testimony presented at the cvidentiary hearing, observed the

witnesses presented at the hcaring, passed upon their credibility, and weighed the testimony

Page 3 of 17
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ineffective assistance of counsel.” :Sm‘th v. Statc, 386 S.C. 562, 567, 689 S.E.2d 629, 632

(2010) (citing Caprood v. State, 338 S.C. 103, 110, 525 S.E.2d 514, 517 (2000)).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counscl. First, the applicant must prove that ;ounscl’s performance was deficient. Under this
prong, attorney performance is measured by its “reasonablencss under professional norms.”
Cherry at 117, 386 S.E.2d at 625 (citirig Strickland at 688). Second, counsel’s deficient
performance must have prejudiced the applicant such that “there is a reasonable probability that,
but for counsel’s unprofessional errors, the result of the procceding would bave been different.”
Cherry at 117-18, 386 S.E.2d at 625 (citing Strickland at 694). The standards do not establish
mechanical rules; the ultimate focus of inquiry must be on the’ fundamental fairness of the
proceeding whosc result is being challenged. Strickland at 696. A court need not first determine
whether counsel’s performance was deficient beforc cxamining the prejudice suffercd by the
defendant as a res;xlt of the alleged deficiencies; if it is easier to dispose of an ineffectiveness
claim on the ground of lack of sufficient prejudice, that course should be followed. Strickland,
466 U.S. at 696-97.

IAC Allegation #1 - Failure to Request Mere Presence Insiruction

Applicant alleges counsel was incffective for failing to request an instruction on mere
presence. Mere presence is generally applicable in two circumstancés: B

First, ifi instances whete there-is some_86ubt Ve Whethicr-a-person is-guilty-of-&'

crime-by virtue of au,omphce hdbll!t)', the trial court may be required to instruct

the jury thata person must pcrsona]ly commit the crime or be present at the scene

of the crime intentionally, or through 2 common design, aid, abet, or assist in the

commission of that crime through some overt act. Secondly; mere-presence i3
(generally-an-issug ¢ where_the stafc altempis o establishtho ¢ defendant’s possession

of" comraband bccause‘the > defendant is prcsc;r\;vhere the coptraband is found.. I
suclicases, lhe _ttial court may- -be requlred to chatge,lhe Jury- that ‘the-defendant’s

mere MEre presence mere the contraband does not establish possession.

Page S of 17
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State v. James, 386 S.C. 650, 653-54, 689 S.E.2d 643, 645 (Ct. App. 2010) (quoting State v.

Dennis, 321 S.C. 413, 420, 468 S.E.2d 674, 678 (Ct. App. 1996)).
At trial, Judge Hyman charged the jury that:

. mere presence at the scene of a crime is not sufficient to convict one as
a prmclpal on the theory of aiding and abetting. Intentisalsoa  fiecessary. element
out there-must: -have- been acommon- desxgn or-intent to commit the crime and the
cnme must have" bccn commmcd pursuant thereto w1th the Person aiding_and
abettmg by-some overt act.

Intcnt means mtendmg the Tesult-which -actually-occurs, -not-accidentallys
korhmvoluntary -Intent- may be-shoin By acts “and conduet - of the -defendafit-and
other circumstanceés: from-which. you_fiay Tdtarally_and. reasonably infer.intent.
The State mUst prove these elements beyond a-reasonable doubt.

Tr. 428-29. At the evidentiary hearing, Counscl expressed ambivalence about seeking an
expanded instruction on mere presence and testificd he did not feel Applicant’s case hinged on
‘mere presence.

The Court finds that the record clearly indicates that the Court did so instruct the jury.
Applicant consequently cannot show any prcjudice and, accordingly, his rcquest for relief as to
this allegation is DENIED.

IAC Allegation #2 — Failure to Reguest Logan Charge on Circumstantial Evidence

| Applicant also alleges that Counsel failed te request a cha}’ge on circumstantial evidence
pursuant to State v. Logan, 405 S.C. 83, 747 S.E.2d 444 (2013). In State v. Grippon, 327 8.C,
79, 489 S.E.2d 462 (1997), the Supreme Court of South Carolina adopted the reasoning that “if a
proper reasonable doubt instruction is given, a jury need not be instructed that circumstantial
evidence must be so strong as to exclude every reasonable hypothesis other than guilt.” 1d., 327
S.C. at 83, 489 S.E.2d at 464 (citing Holland v. U.S., 348 U.S. 121 (1954)). Pursuant 1o that

reasoning, the Court recommended a specific jury instruction for circumstantial evidence:

Page 6 of 17




FORM.C-100 - LASER REPORTERS PAPER & MFG. CO. 800-626-6313

10

11

12

- 13

14
15
16
17
18

19

20 .

21
22
23
24

25

State vs. Dudley and Coleman :

Charge of the Court
March 13, 2014 |

I

plan or common scheme is necessary for7a fihding of guilt

as a principal.  The State must prove beyond’a reasonable

|
doubt by competent evidence, ﬁthe theory—of~the~hand~of

: bnehasathehhand‘e‘—aim.(:A“@Tinciggi:inhaecqime,is one who

eitheieaétﬁally'Cf nitsthe- crime- -or ‘who—is-present,
I

aldlngL_ahetglﬁg,ﬂor ass1st1ngwin—the~comm1351on “of; the

‘ 1

e i e e e e
&rlme.*~When ~a_person- does™ an~act-1n“the,presence~ef nd

e |

ﬁfth:th5~a351stance~ef~another**the*act 1s-dene~by‘5*fh

et e e e T

Whereutwd“dr “more_acti cting thhﬂa_common plan‘or intent a¥e
|’
LpreEEﬁEZEthhé:ééﬁﬁissienuofwaiﬁzlme, 1t-doef_not matter

Who - actuallyecomm&ts~aecr1me-~All‘are_gullty>f“The“hand

G S PO

bf‘onehlshthe~hand?6f —all. cgresentmat~the c3mmtssron“of*

E:Wr—I’nTe‘I'means—~-o—-bensuffv~ tly near-to-aid. and,abet~and

= TR T _‘_‘_‘__ﬂ_‘____..

Eassi§fiin~theecommissibnuofhtﬁgigffge. However,_mere

presence at the scene of a crime is not;suffﬁc1ent to.

convict one as a principal on the theory of aldlng and

abettlng (Intemtis also—a a neces sary~eiement:ggt:fhere
~22_d290 7 a necessary-element

| L
(must-have Been common*de51gn—ormintent-tovtommlt“the?

l

Cxrime~and "the crime > must have—been"commlttedspursua*%

fhe'eto~w1th:the«person—a&dmng~and\abett;ng'by~sqme»@ve£t
e
et ,"

Intent means. 1ntend1ng"the:fésuit #hlchwactually
agans..intending -t L WihA-eA—act

—

occursT;ﬁBE;aQCLdentallysor_lnvoluntary-vantent*may_be

shownvby\acts—and-conduct—ef _the -defendant-- and 1 -6ther

@1rcumstances—fr0m --which-you may*naturally-and‘reasoﬁéﬁiy
S N SRS W S g

MIA PERRON, CVR-CM-M | -428--




