STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FOR THE SIXTH JUDICIAL CIRCUIT

COUNTY OF CHESTER CASE NUMBER: 2017-CP-12-0278

~—

James R. McClurkin,

)
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The State of South Carolina ) 0
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Respondent. ; @ Q o 7 )

PETITIONER’S NOTICE OF APPEAL

Now comes Petitioner James R. McClurkin, and files his notice of appeal of the Order
entered by Judge Brian M. Gibbons, Chief Administrative Judge, Sixth Judicial Circuit,

Dismissing Petition for Writ of Habeas Corpus signed January 18, 2018. The Order is
attached as Ex. A to this Notice of Appeal.

Petitioner’s attorney received this Order on January 22, 2018.

The Court’s order dismissing the writ sought finds that the subject matter is within the
original jurisdiction of the South Carolina Supreme Court. If so, this notice of appeal
may not be required. However, in an abundance of caution, counsel for Petitioner is
respectfully filing this notice of appeal to ensure the protection of Petitioner’s legal

rights, particularly in a case where procedural faults (or claimed faults) have often
thwarted the course of full review.

As well, Petitioner plans to file a petition seéking a writ of habeas corpus asserting that
the South Carolina Supreme Court has original jurisdiction to hear that petition.

This notice of appeal is being served upon all parties of record.
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January 30, 2018
Lexington, South Carolina

Respectfully Submitted:

e Jeffcoat Firm

4723-A Sunset Blvd

Post Office Box 1860

Lexington, South Carolina 29071
Phone: 803-200-2000
Facsimile:  803-808-2240
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IN THE COURT OF COMMON PLEAS
"~ OF THE FOURTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF CHESTER

JAMES R. McCLURKIN, 2017-CP-12-0278

)
)
)
)
)
3
) ORDER DISMISSING PETITION FO
)
)
)
)
)
)
)

Petitioner, - -
E OF
WRIT OF HABEAS CORPUS ... . .57
V. ' T B = )
. F oo o
State of South Carolina, " ",;.--‘-qq S ((':;5%
. v <
Respondent. ' Lm0
w
o

This matter comes before the Cog:rt pursuant io the .sta’_t::e‘ _circuit:coprt Petition for Writ of -
Habeas Corpus, dated May 31, 2017 and an Amended Pet!it(ion: for a W:ri!t of Hébeas Corpus dated
June 1, 2017 challenging James R. Mc(élurl;in’s Novcmbe‘r 1977 czgpvi;ctipn‘for murder and life
sentence on Indictment 77-GS-12-118. The Petitions were ﬁl_e_d,by Dayne Phillips and Michael
Jeffcoat of the South Carolina Bar on Mr. McClurkin’s behalf. - |

This Court scheduled a status conference for October 13, 2017 at the Chester County

Courthouse for this action along with a similar state habeas corpus action by Mr. McClurkin’s

co-defendant Ray Charles Degraffenreid in State of. Soufh Caroliné- v. Ray Charles
Degraffenreid, 2017-CP-12-00292. Prior to the hearing, Petitioner McClurkiﬁ’_s counsel filed a
“Trial Brief of Petitioner” dated Octolier 13, 2017. This Court also madé inquiry of the
Solicitor’s Office on whether the Atto_rhe.y General’s Office was notiﬁedz- and participating
inasmuch as that Office was recently involved in Mr. McClurkin’s prior-post-conviction relief
proceedings and the resulting January 28 2015 Order by. this Court filed January 30, 2015 in

McClurkin v. State, 2013-CP-12-0112, restrlctmg future ﬁlmgs pursuant to In_Re Theron

Maxton, 325 S.C. 3, 478 S.E.2d 679 (1996).
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On October 13, 2017, prior to th(,; on-the-recc_)rdvneari:ng', the .Courtéwves advised by the
State, through the Attorney General’s Ofﬁce, in chambers thét it was the Stnte’s position that
there was a jurisdictional defect in the proceeding because the writ of habeas corpus for
challenging convictions only lies in elther the original _]urlSdICtIOI’l of the Supreme Court
pursuant to caselaw and the Uniform Post-Conviction Relief Aett The Court ndvised the parties
to make their arguments concerning the Court’s authority to proceed in 4_the'm_atter and how to
proceed if the Court had the authority to do so on—the-recofd m open eQurt .

The Petitioner was present and represented by counsel PhilAlips and Jeffcoat in the
October 13, 2017 proceeding. The Court gls_o granted the_ petition to appear pro hac vice for J.
Kyle McClain of the Texas Bar on Petiti__oner McClurkin’:'s‘ behalf Ce;-defentlant Degraffenreid
was also present and represented by hlS court-appointed CO_‘}{‘,S:_CI: Joshua S_nqw Kendrick and
Christopher S. Leonard. On behalf of the; Respondent State of;S‘outh Cai_eli'(n_a;:Solicitor Randy
Newman of the Sixth Judicial Circuit was present along vt/ith Deputy Attomey General Donald
Zelenka.

Arguments were presented by Mr:. Phillips and Mr. MeClain of Petitioner McClurkin’s
behalf. Mr. Kendrick argued on behalf of Petitioner Degraffenreld Deputy Attomey General
Zelenka argued on behalf of the State. At the conclusion of the arguments the Court temporarily
recessed to consider the matter and review case law that had been provided.

The Court then announced that_the petitions for writ of habeas corpus should be
dismissed without prejudice. The basis for the ruling vttas tnet.the _;Court;‘i(‘)fA Common Pleas
lacked subject matter jurisdiction over a petition for writ of haneas corpus»s.ince it rests solely
in the original jurisdiction of the Soutn Carolina Supreme Ceurt in this setting. This written

Order follows.
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I. PROCEDURAL HISTORY OF MR. McCLURKIN

The records before this Court reﬂect that the Petrtloner Is presently on parole from orders
of commitment of the Clerk of Court for Chester County The Petltloner was 1nd1cted for Murder
(1977-GS-12-0118) involving the death: of Claude Killian at the May 1977 term. Arthur Lee
Gaston, Esquire, represented him. The l_reeords reﬂectilthere was- an rniti } trial before the
Honorable Julius Baggett which resulted in a mistrial on May 13, 19?7;; after the jury was unable
to agree on a verdict. ” o | -

McClurkin was found guilty followmg a joint. trlal wrth Ray Charles Degraffenreld On
November 5, 1977, he was sentenced by the Honorable Joseph R. Moss to life i 1mprlsonment !

The South Carolina Supreme Court issued an Order dismissing the direct appeal on
January 24, 1979. | . ' :

1980'-:cr>-12-0053 - First PCR Aicﬁ@_fm " "f' 'A

McClurkin filed an initial PCR application on Merrch 18 1980 (1:'98(')-CP-12-0053). An
evidentiary hearing was held on Februdry 9, 1981. McClurkin was present and represented by
counsel, Tyre D. .Lee. The State was represented by William K Moore of the Attorney General’s
office. The Honorable Donald A. Fanning denied and dismissed the 'dpp:lica'tion on March 18,
1981. No appeal was filed. 2 | -.

1988-CP-12-0048 — PCR Action

' Though not listed in his present filing, McClurkin was sentenced on October 11, 1973, in
Chester County to an aggregate term of twenty-five (25) years for armed robbery and larceny,
robbery and larceny, and housebreaking and larceny. He was ‘also sentenced to five (5) years
imprisonment on November 7, 1973, in Fairfield County for housebreakrng and larceny. In some
prior filings, these convictions were challenged alongside the murder charge presently being
challenged.

2 This state PCR action is not noted in the Petitioner’s current petition for writ of habeas corpus
summary of the proceedings.
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MeClurkin filed a second PCR ap?li,cation on March 4, 1988 (1988-CP-12-0048). He set
forth the following allegations: B R A

1. “Violation of the Brady Rnle (Motion),rnot given all stgfernenrs, investigative and
otherwise, which may have aided the applicents case.” B ‘ N

2. “Adverse publicity.”

3. “Ineffective assistance of counsel.”

4. “Unconstitutional oppression to induce a confessron.?’
5. “Defective arrest warrant.” o

6. “Misconduct by the solicito'r'fs office.”

7. “Denial of a fair and impartial trial.”

A Conditional Order of DlSI‘l’llSS&l ‘was dated October 25 1988 ﬁndmg the application
successive and barred by the one-year statute of llmltatrons by the Honorable John Hamilton
Smith, A Final Order of Dismissal with prejudxce was signed by the Honorable Don S. Rushing
on March 17, 1989. |

MOTION FOR NEW TRIAL BEFORE JUDGE RUSHINé

McClurkin and Degraffenreid filed a joint motion -for new trial in the Court of General
Sessions in 1993. This motion was based on 1992 and 1993 recantatrons by a trial witness
Melvin Smokey Harris. An evidentiary - hearmg was held on November 22 1993 before Judge
Rushing. McClurkin and Degraffenreid ‘were present at the bearing and were represented by
retained counsel Dennis Bolt. Testimony ~was receiye:dE from Mr. Hams concerning his
recantation of his earlier trial testimony and the statement_s he gave in tbe interim on May 28,
1993 and October 11, 1992. The motion was denied by written order of ‘rhe Honorable Don S.

&
(.
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Rushing on January 6, 1994. This Court nas pefore it the Iwritten order of Judée Rushing which it
has reviewed. | |
Appéal

In a document dated February 4, .1 994, McClurkin ﬁled an out-ot;trme Notice of Appeal
from his denial of the motion for new tria‘l in the South Carolina Supreme Court. This was
followed by a document captioned “Motion Seeking Promission [sic] to File a Belated Appeal”
and dated March 9, 1994. The South Carolina Supreme Court Zdenied the _“_Motion for a Belated
Appeal” in a letter order dated May 6, 1994, ,

2:01-cv-00836-DCN — Federal Ha’b:eas:Corpus_; Actlon .

McClurkin subsequently filed a Petition for Writ of Habeas Corpus in the United States
District Court for the District of South Carollna (2: 01 cv 00836 DCN) Respondent filed its
Return and Motion for Summary Judgment on May 9, 2001 On June 28 2001 the Honorable
Robert S. Carr, United States Maglstrate Judge entered his Report and Recommendation. By
Order filed July 13, 2001, The Honorable David C. Norton, United States District Judge, adopted
the Magistrate’s Report and _Recommendation and dismissed Applicant’s petition for being
untimely. | o

An appeal to the Fourth Circuit Court of Appeals was drsmlssed on October 30, 2001.

McClurkin v. Condon, No. 01-7454 (4TH C1r Oct. 30, 2001)(unpubhshed)

2003 Circuit Court Habeas Corpus and PCR Actlon - 2003-CP—12-024O
McClurkin filed a pro se “Petltlon for Writ of Habeas Corpus on June 18, 2003 (2003-
CP-12-0240). At a hearing on February 23 2004, Apphcant asked the court to construe his filing
as a PCR and took issue with prior attorneys failing to file appeals in his cr1mmal case and prior

PCR cases. The Petrtloner was represented by Joan Winters. The Respondent was represented by

¢
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~ Assistant Attorney General Douglas Lea-d‘bitter. An evidentiary hearing was held on February 23,
2004. At the hearing, the State made a motic;n to dismiss. In an order dated February 24, 2004,
the Honorable Kenneth Goode denied and dismissed the application w1th prejudice, finding that
even if the matter was construed as a PCR, the matter would: be successive and barred by the
one-year statute of limitations.

Appeal of Denial of State PCR Action. |

A Petition for Writ of Certiorari bﬁrsuant to Johnson v. State, 294 S.C. 310, 364 S.E.2d

201 (1988) was filed on Applicant’s behalf, and Applicant filed a pro se isefiﬁion. In the appeal,
his appointed counsel Joseph Savitz raised the following éssérti_éﬂ' as an Earguabl'e, ground:
The judge erred bv construing McClurkin's pétition for writ of habeas
corpus as a post conviction relief application, thereby denying McClurkin an
evidentiary hearing on the grounds that such an application was successive and
barred by the statute of limitations. ’
Johnson Petition, filed November 15, _2004. McClurkin madé a prqé._se;res:pc_.)nse. The South
Carolina Supreme Court in an order date'c_i December 14, 2005 depied_thc Jéhnson petition for
writ of certiorari and granting his petition fo be relieved as couﬁsél. The rémittitur was issued on
December 30, 2005.
2013-CP-12-0112 — PCR Action

McClurkin made another application for post-conviction relief filed March 4,2013. In
that application for post-conviction relief He alleged that he was:being held in custody unlawfully
- for the following reasons: | | -A o
1. Ineffective assistance of PCR A'counsel in féiling'zt-:o file an appeal from the denial

of my 1980 PCR.

The Respondent made its Return and Motion to Dismiss on or about December 11, 2013,

requesting that the Application be summarily dismissed. Pursuant to this ‘request, and after
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reviewing the pleadings in this matter aléd all of the records éttached théreto, the Honorable J.
Emest Kinard, Jr., issued a Conditigngl. Order of Dismissal filed December 27, 2013,
provisionally denying and dismissing thié action, while:giviqg the Applicant twenty (20) days
from the date of service of said Order m which to show why ‘fhe. dis;his_sal -sh;)uld not become

final.

In a document captioned “Applicant Opposition to State’s Conditional Order of
Dismissal” and dated March 31, 2014, Mcglurkin argued the following: |

. Application is not succegsiye or barred by _thlé_;.s‘t_atute' of- liff;'itations because it

raises an Austin claim. -

In a document captioned “Motion .;to Have all Pre{Triai.jgz:MQtions: Rule Oii. Based on Rule
16(A)(7) of Rules of Civil Procedure” an_d;:‘ﬁled November 6,2_01‘4, Mchurkih asked the Circuit
Court to rule on the following motions ﬁled by him:

1. Motion for Summary Judgment, filed June 24, 2013 -

2. Motion for Appointment of Counsel, filed October 10, 2013.

3. Motion fpr “Inlargement” of Time, filed on January 23,2014

In an order filed January 30, 2015, this Court held as félloWs: |

This Court has reviewed Applicant’s motions and finds- Applicant is
neither entitled to summary judgment, nor is he entitled to appointment of
counsel. This Court finds the Motion for “Inlargement” of Time is. moot, given
Respondent consented to a sixty -(60) day extension of time for Applicant to
respond to the Conditional Order of Dismissal. ‘Accordingly, the motions are
denied. Furthermore, this Court has reviewed Applicant’s response to the State’s
motion to dismiss in its entirety, in conjunction with the original pleadings, and
finds that a sufficient reason has not been shown why the Conditional Order of
Dismissal should not become final. This Court ‘finds ‘Applicant has failed to
provide a sufficient reason for his failure to comply with the statute of limitations
in this matter. This Court also finds the Applicant has had a full opportunity to
litigate the claims he raises in this matter in his previous post-conviction relief
matters. Applicant could have raised the current Austin claims in his previous
PCR applications. By failing to bring them up in his prior Applications, Applicant
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has waived any Austin claims. Aecordmgly, this Court finds this Application is
denied and dismissed with prejudlce :
McClurkin v. State, 2013-CP-12-0112, Fmal Order of Dlsmlssal dated January 12, 2015, filed
January 30, 2015 ( Gibbons, Chief Adm1n1strat1ve Judge)
MAXTON ORDER
On January 14, 2015, the State, _through Assistant Attorney Genera'l_': J. Croom Hunter
made a motion to restrict future filings, asserting the repetltlve and frlvolous nature of the
prior filings. On January 27, 2015, McClurkm made a response to the request On January 30,
2015, this Court entered an “Order Restrlctmg Future Flhngs ? dated Janua:y 28 2015
On February 12, 2015, McClurkin mailed a pro se pleading styled “INTENT TO
APPEAL RESTRICTION ORDER.”
PAROLE
On October 11, 2016, Petitioner MCClurkin was geleased on parol_e._ :H:e is currently on
parole supervision. | | .
IL. CURRENT PETITION FQR'HABEAS CORPUS '
In this Petition for Writ of Habeas Corpus, Petitioner essentially ratiSed the following
issues for relief: |
a. Melvin Harris,:: Vnow deceased, had confesse_d and recanted his
testimony against Petitioner and _confessed _as _thefsple murderer of
Claude Killian. Petition, b 89
b. “Sheriff Underwood of Chester County re-opened an investigation and
Petitioner asserts has revealed additio_nal facts consistent with Harris’

confession and recantation, rather than Petitioner’s guilt.
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1. Sheriff Underwood fouhd an arres::t: war_r%mt for Harris that
was subseqﬁently dismi:sééd. - | |
i1. Sheriff ijnderwood “nojticed: that there was. physical evidence
from th»_'e.‘crime scene found behind the laﬁndromat, showing
the ﬁlquerer fled on fpot.’f :Harris’ .story‘thevlt Petitioner and
Degraffemejd left in a car is not supborted by the evidence.”
Petition, p. 8-9.
c. “Sheriff Undqrwood has pub_licallly stated that based on his
investigation of '_ this murder,  he .believes; ;Pétitibner is innocent.”
Petition, p. 9.
d. He contends th.a:tvhe has show;nf : ‘f:a-{ _deniajlfbf._: ,ﬁl;i:idamental fairness
shocking to the ’fu_ni_versal sense‘c;f jlifs':ti'ce.” - |
The Petitioner attached to his petition an .Qctober 11, 2016 Roéi( Hill Herald article as Exhibit A
concerning the Petitioner’s parole hearing and release on };arolei3
The Petitioner filed an Amended Petition for Writ.of Habeés Cpr_p:us”inChester County

on June 1,2017. The Amended Petition is virtually the same as the original Petition. In both, he

* “[H]earsay evidence, which is inadmissible at trial, cannot be considered on a motion for
summary judgment.” Md. Highways Contractors Ass'n, Inc. v. Md., 933 F.2d 1246, 1251 (4th
Cir. 1991). The admissibility of the newspaper article presents two levels of possible hearsay—
the quoted statements and the article itself. The Fourth Circuit has repeatedly held that
newspaper articles are inadmissible hearsay when presented for the truth of their contents. See
Greene v. Scott, 637 Fed.Appx. 749 (4th Cir. Feb. 11, 2016) (unpublished) (recognizing that the
mayor's statement as a party-opponent was not hearsay, but “the conveyance of that statement in
the newspaper article [was] hearsay™); Gantt v. Whitaker, 57 Fed.Appx. 141, 150 (4th Cir. 2003)
(unpublished) (affirming the district court's striking of a newspaper article. submitted by the
plaintiff in response to the law enforcement defendants' motion for summary judgment that
contained statements allegedly made by one of the law enforcement defendants about the
plaintiff's arrest). o "
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requests that Court hold an evidentiary hearing on | his. cleiim of actual innocence and then
grant his petition for habeas corpus reliie_f_ by vacating his sentence for»murder.

On October 13, 2017, prior to the status conferencg:, Petitionei, through counsel filed a -
“Tnal Brief of Petitioner.” In this memgrandum, Petitioner .co.ntended his incarceration was
unjust because he alleged:

a. “No physical evidence wh.agtsoever tying him tq:_the_sce‘_rie of zihg crime;
b. False confession coerced ﬁom his co-deferideint {Degraffen;eicij. |
c. False testimony by the reai killer (Melvin Harris) who later admitted he not only
lied at the trial about Petiiioner’s involveiri_ent, but adrriitted ;.he (Melvin Harris)
was the real killer.” | |
Trial Brief of Petitioner, p. 2. | . |
ARGUMEI‘!TS BEFORE THIS_ COURT _

Prior to its ruling on whether the Cqurt had jurisdiction, the C_ourt allowed the parties
to make oral a.rgurhents before the Court. Counsel for McClurkin, Dayne Phillips requested
that this Court had the power lto issue ‘a writ of habéas corpus under _Article I, §18. He
asserted that they had shown “in this setting a denial of fundamental fairn_(.és's' shocking to the
universal sense of justice.” He stated thai_ they needed a full and meaningful hearing because the
criminal justice system had utterly failedi: him. He conte:n:ded:that they_were‘ seeking the relief
of either an order of exoneration and iniiécence or a rémanci for a new trizil._ He asserted that
this is within the circuit court’s discretiqii. Counsel noteci that if it was this Court’s position
that jurisdiction rested in the South Carolina Supreme .Court rather than | thé Circuit Court,
they would honor it and file in the Supreme Court. Pro hac vice courisel McClain of the
Texas Bar argued about the breadth of the “Great Writ” and the duty to seek justice represented

v
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in the Courtroom. He urged that this'court had the disc;étioﬁ to grani ‘the writ and take
jurisdiction of the case. Although referring to the 1996 Aﬁfi—féfrorisrr; and Effective Death
Penalty Act conceming federal habeaé | corpus, he ‘brieﬂ:}./A summéa.r_iiéd on McClurkin’s
unsuccessful prior proceedings and n pr{qf representation. H_é conclﬁded w1th the assertion
that the Court should respect the imp__ac_t of Sheriff UnderWood’sl belief of his client’s
innocence as sufficient to award the writ. A |

Counsel for Degraffenreid Josh Kendrick argued a sjr_nilar bqsié_ for his pleading. He
urged that the Court should accept jurisdic;i:on. He further asse_ftéd in his argument and pleadings
that they had met the elements for a petitign .for habeas corpus and nqted that Degraffenreid’s
confession had been held by a federal rgégistrate to be invgluntary and that Judge Baggett
had reached the same position in the first aborted Atrieillj. I-I__r_ev:;_disa_g‘régd w1th -Judge Rushing’s
factual rejection of the Harris recantatigﬁ.__ | |

Counsel for the State Depﬁty Attd_mey General an Ze_}enka urged th_e Court to dismiss
the petition as not being properly befofe the Circuit Court by a petition :ifor writ of habeas
corpus. He asserted at this stage the petition must be ﬁrstvpresented_to .the South Carolina
Supreme Court. The State asserted that the South Carolina Supremei Couﬁ had conclusively

spoken of its own jurisdiction to the exclusion of circuit court Jjurisdiction in Simpson v. State,

329 S.C. 43, 46, 495 S.E.2d 429, 431 (1998) which held “that a matter which is cognizable under

the [Uniform Post-conviction Relief] Act: may not be raised by a petiﬁon for a writ of habeas

corpus before the circuit or other lower courts, citing Gibsqn v. State,f 329 S.C. 37, 495 SE.2d
426 (1998). The State urged that all of the Petitioners factual assertions . could or were
presented in prior PCR or new trial actions and therefore could not be raised in the circuit

court, but must be presented before the South Carolina Supreme Court in an petition for writ of
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habeas corpus in its original jurisdiction and seek to determine whether each is able to show
“a violation, which, in the setting, constitutes a denial of fundamental fairness shocking to the

universal sense of justice.” Butler v. State 302 S.C. 466 468 397 SE2d 87, 88 (1990)

(emphasis in original) (internal citation’ omitted). See McWee-v. State, 357 S.C. 403, 404, 593
S.E.2d 456, 456 (2004) (seeking a petition in the original jurisdictio'n of the Supreme Court
unsuccessful). The State urged in contrast to the argument raised by_the,:“petitioner that the
current Chester County Sheriff’s purported belief m each petitioner S. | _innocence was
insufficient alone to create entitlement without more in hght of the Supreme Court (or this
Court’s ability if referred to it) to con51der in full the trial record the post conv1ct10n history
of matters being presented and the deference due Judge Rushing"s J_,anu:ary 6, 1994 order after
a full hearing with represented counsel \_)i/here Judge Rushing r;_-ejected the recantation testimony
of Melvin Harris. Judge Rushing concluded that Harris lacked credibility in his recent
recantations and was contradicted by other ‘witnesses baeed upon h1s review. of the record at
trial. Since Mr. Harris is now deceased,i the State urged that this conclusion of credibility and
his conclusion based upon his review oi the trial record.

The State further noted that the impact of the exclu‘s',i'on of Degraffenreid’s confession
in the first trial was not based upon an ini/oluntary conclusion by Judge Baggiett , but that Judge
Baggett believed it could not be introduced in a joint trial. In the trial before Judge Moss, it

was admitted after a Jackson v Denno hearing. The State _'stated that the voluntariness of

Degraffenreid’s statement was upheld by the Fourth Circuit in Degraffenreid v. McKellar, 883

F.2d 68 (4™ Cir. Aug. 9, 1989)(unpublished), rehearing and rehearing en banc denied Oct. 2,

*In Judge Rushing’s order of January 6, 1994, he concluded: “upon reviewing each version and
the record of the 1977 trial, I find the only version that is in part corroborated by other
evidence is that testimony given by Mr. Harris in the 1977 trial.”
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1989. The State further noted that the ine_tr_uctions given the jury did not allow the confession
to be considered against the co-defendant:; (Tr. 670). | -

The State stated that before this Court or any c1rcu1t Judge needed eon31der the merits
of the habeas corpus petition, it had to ﬁrst be presented to the South Carolma Supreme Court
in a petition for writ of habeas corpus 1n _.th:e orlglned _]LlI‘lSdlC'[IOI‘l of the Court Supreme Court.
The State contended that if the Supreme Court deems it apprpnriate orlneeeseary, it could refer
to an appropriate judge to act as a referee for the Court in its original juriediction. Since that
has not been done in either case, the State urged that the m?jtt_er be dismissed.

FINDINGS OF FAC’I:"' AND CONCLﬁSIONS OF LAW

This Court finds after review of the relevant pfeeedent and n the history of the
proceedings involving each of the Petitioners that the respee‘dye p_etitipns fer a writ of habeas
corpus in the Circuit Court of Chester County must be dlsmlssed withqnt‘prejddice. This Court
makes no findings or conclusions as to the merits of the claifns raised as ii-.;lacks authority to
do so. Rather, its review of the procedu;él history reVeéle ' the’ strength of the State’s argument

that the Court cannqt address the grounds. Since 1998, it has been consistently held that “[a]
person is procedurally barred from petitioning the circuit court for a wri:t of habeas corpus where
the matter alleged is one which could have been raised 1n a PCR apphcatlon Keeler v.
Mauney, 330 S.C. 568, 571, 500 S.E.2d 123 124 (Ct. App. 1998) “Furthermore, if a person is
procedurally barred, his only means of obtammg state habeas corpus relief is to file a petition in
the original jurisdiction of the Supreme Court.” Id. The soundness of: this conclusion should
be clear. The Uniform Post-conviction Relief Act provided . the  statutory {ernedy for the circuit
court’s to address issues related to South Carolina convietionel As the }Supreme Court stated:

Section 17-27-20(b) states that the Act “comprehends and takes the place of all
other common law, statutory or other remedies heretofore available for
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challenging the validity of the conviction or sentence,” and provides the Act
“shall be used exclusively in place of them.” We acknowledge we have stated that
habeas corpus is available once the petitioner has exhausted all post-conviction
remedies. Hunter v. State, 316 S.C. 105, 447 S.E.2d 203 (1994); Pennington v.
State, 312 S.C. 436, 441 S.E.2d 315 (1994); Slack v. State 311 S.C. 415, 429
S.E2d 801 (1993). In Tyler v. State, 247 S.C. 34, 145 S.E.2d 434 (1965),
however, this Court stated that habeas corpus cannot be used as a substitute for
appeal or other remedial procedure for the correction of errors for which a
criminal defendant had an opportunity to avail himself. Because we believe the
rule in Tyler is the appropriate rule, we now hold that a matter which is
cognizable under the Act may not be raised by a petition for a writ of habeas
corpus before the circuit or other lower courts.4 See Gibson v. State, 329 S.C. 37,
495 S.E.2d 426 (1998).

Simpson v. State, 329 S.C. 43, 46, 495 SEZd 429,431 (}998;);_:__:

Contrary to the request of the Retitioners this Cp}lrt‘dc')es net Itave’- the discretion to
ignore the precedent of the South Carolirta Supreme Court and its pro_pet irtterpretation of the
exclusive effect of the Uniform Poet-Conviction Re‘lief 1 Act. To accept the Petitioners’
argument make meaningless the PCR Acts provisione concemmg statute ef limitations or
successiveness. The Supreme Court’s ptecedent in thisd'rea:'i_e 'el.eari and fderely changing the
title of a pleading from a “post-conviction relief applicatien” to a.“pet_i‘ti:on-f.or a writ of habeas
corpus” in a pleetding in the South Carolina circuit does not create - a new remedy that was
expressly foreclosed by the PCR Act. This Court does not have the requested.discretion to do
otherwise where itis conceded that the particular grounds are those which could have been
raised in a post-conviction relief application or were actually Ardis._ed befofe 'é_t_i'ci,rcuit court judge

in a motion for a new trial based upon after discovered evidence in 1994.° .

5 The following general rules are 1nterwoven with the PCR Act and its procedural
concepts of successiveness and the statute of limitations. “Collateral estoppel occurs when a
party in a second action seeks to preclude a party from relitigating an issue which was decided in
a previous action.” S.C. Prop. & Cas. Ins. Guaranty Ass'n v. Wal-Mart Stores, Inc., 304 S.C.
210, 213, 403 S.E.2d 625, 627 (1991). In Wal-Mart Stores, Inc., the Supreme Court adopted the
general rule set forth in the Restatement (Second) of Judgments § 27 (1982). Id. “Section 27
provides that when an issue of fact or law is actually litigated and determined by a valid and final
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judgment, and the determination is essential to the judgment, the determination is conclusive in a
subsequent action between the parties, whether on the same or'a dlfferent claim.” Id. (emphasis
added).Stated another way, “[t]he party asserting collateral estoppel must demonstrate that the
issue in the present lawsuit was: (1) actually litigated in the prior action; (2): directly determined

in the prior action; and (3) necessary to support the prior judgment.” Carolina Renewal, Inc. v.
S.C. Dep't of Transp., 385 S.C. 550, 554, 684 S.E.2d 779, 782 (Ct.App.2009).

The doctrine of collateral estoppel is also known- as “issue preclusion.” In re Crews, 389
S.C. 322, 698 S.E.2d 785 (2010); Zurcher v. Bilton, 379 S: C 132, 666 S.E.2d 224 (2008);
Shelton v. Oscar Mayer Foods Corp., 325 S C. 248, 481 S.E. 2d 706 (1997). Issue preclusion bars
the relitigation of only the particular issues that were actually litigated and decided in the prior
suit. Crestwood Golf Club, Inc. v. Potter, 328 S.C. 201, 493 S.E.2d 826 (1997). As a result, the
doctrine of collateral estoppel is inapplicable when the argument turns on an assertion that the
other party should have litigated a partlcular issue in the: pI‘lOI‘ actxon See id. at 216, 493 S.E.2d
at 835. . :

The doctrine of res Judlcata isa dlstlngulshable concept Beall v. Doe, 281 S.C. 363, 369
n. 1, 315 S.E.2d 186, 190 n. 1 (Ct.App. 1984). Res judicata encompasses both issue preclusmn
and clalm preclusion. Crestwood Golf Club, Inc., 328 S.C. at 216, 493 S.E. 2d at 834. However,
. res judicata is more commonly referred to snmply as claim preclusmn Garris v. Governing Bd. of
S.C. Reinsurance Facility, 333 S.C. 432, 449, 511 S.E.2d 48, 57 (1998) Claim preclusion bars
plaintiffs from pursuing a later suit where the claim (1) .was litigated or (2) could have been
litigated. Crestwood Golf Club, Inc., 328 S:C. at 216, 493 S.E. 2d at 835 '

The Court has reaffirmed the following statement of the doctrme: '

Res judicata bars subsequent actions by the same parties when the claims arise out
of the same transaction or occurrence that was the subject of a prior action
between those parties. Under the doctrine of res judicata, “[a] litigant is barred
from raising any issues which were adjudicated in the former su1t and any issues
which might have been raised in the former suit.” S

Plum Creek Dev. Co. v. City of Conway, 334 S.C. 30, 34, 512 S.E.2d 106 109 (1999) (alteration
in original) (citations omitted), cited W1th approval in Judy v. Judy, 393 S.C. 160, 172, 712
S.E.2d 408, 414 (2011).

Res judicata may be applied if (1) the identities of the parties are the same as in the prior
litigation, (2) the subject matter is the same as in the prior litigation, and (3) there was a prior
adjudication of the issue by a court of competent Jurisdiction. Johnson v. Greenwood Mills, Inc..
317 S.C. 248, 250-51, 452 S.E.2d 832, 833 (1994). The doctrine of res judicata is not an

“ironclad bar,” however to a later lawsuit. Judy, 393 S.C. at 167, 712 S.E.2d at 412; Garris, 333
S.C. at 449, 511 S.E.2d at 57; Clark v. Aiken Cnty. Gov',,.366 S.C. 102, 109, 620 S.E.2d 99, 102
(Ct.App.2005). Catawba Indian Nation v. State, 407 S.C. 526, 536-38, 756 S.E.2d 900, 90607

(2014). :
| g
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This Court agrees with Respondent that the clai:ms irhade in;thé :P:eti'tion for Writ of
Habeas Corpus could have been prg\?iOUsly raised in their initial poét;conviction relief
applications. As the procedural history reflects, if these same claims had bééri brought in 2017
under the Uniform Post-conviction Relief ‘A_ct, each woiiild have beeﬁ%bafrf_éd as untimely under
the §17-27-45 one-year statute of limitat:ibps or the sué:cesé-i‘\f/é‘ petifi:on‘bar fmder the Court’s
mandates in Aice v. State, 305 S.C. 448_',j 409 S.E.2d 392: (19 _91) (“Any new ground raised in a
subsequent application is limited to thdse grounds that “could not have been raised . . . in the
previous application.” [Emphasis in origif)al]. Id., 305 SCat 450, 4098E2d at 394. If the

Applicant could have raised these allegai_ions in a previo;u_s apphcatlon, thenthe Applicant may

“Under the law-of-the-case doctrine, a party is precluded from relitigating, after an
appeal, matters that were either not raised on appeal, but should have been, or raised on appeal,
but expressly rejected by the appellate Court.” Judy v. Martin, 381 S.C. 455, 458, 674 S.E.2d
151, 153 (2009) (citing 5 C.J.S. Appeal & Error § 991 (2007)). In other words, “[t]he doctrine of
the law of the case prohibits issues [that] have been décided in a prior appeal from being
relitigated in the trial court in the same case.” Ross v. Med. Univ. of S.C., 328 S.C. 51, 62, 492
S.E.2d 62, 68 (1997); see In re Grossinger's Assocs., 184 B.R. 429, 434 (Bankr.S.D.N.Y.1995)
(“Closely related to the doctrines of claim and issue preclusion'is the doctriné of law of the case,
which holds that a decision on an issue of law made at one stage of a case becomes binding
precedent to be followed in subsequent stages of the same litigation.” (quotation marks
omitted)). While the doctrine has been referenced as discretionary, it is recognized that principles
“of authority ... do inhere in the ‘mandate rule’ that binds a lower court on remand to the law of
the case established on appeal.” 18B Charles Alan Wright, Arthur R. Miller & Edward H.
Cooper, Federal Practice & Procedure § 4478 (2d ed.2002). :

“The rule of the law of the case is a rule of practice, based upon sound policy that when
an issue is once litigated and decided, that should be the end of the matter.” Utiited States v. U.S.
Smelting Ref. & Mining Co., 339 U.S. 186, 198, 70 S.Ct. 537, 94 L..Ed. 750 (1950). “Law of the
case rules have developed to maintain consistency and avoid reconsideration. of matters once
decided during the course of a single continuing lawsuit. These rules do not involve preclusion
by final judgment; instead, they regulate judicial affairs before final judgment.” In re
Grossinger's Assocs., 184 B.R. at 434. See Flexon v. PHC-Jasper, Inc.. 413 S.C. 561, 573, 776
S.E.2d 397, 404 (Ct. App. 2015). It thus.serves the same’ 'ob_jectivé as the ‘newly discovered’
requirement in Rule 60(b)(2).” (citation and quotation marks omitted)); id. (“In this case, [the
appellant] is seeking to reopen factual issues finally laid to rest by the Ninth Circuit in 1982 on
the basis of evidence it could have discovered with due diligence at least by the time of trial of
this case in 1977. The district court was fully justified in rejecting this attempt.” (emphasis

added)). '- | |
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not raise those grounds in successive app}ications. Id. Th;: P_¢titioners are not claiming that they
are entitled to a successive state PCR application. In faqt, they are solely claiming entitlement
as a habeas corpus petition in the circuit court.

Petitioner cannot file a petition iﬁ.the circuit court, but must iﬁstéa'c_:l{ ﬁ_le in the original
jurisdiction of the Supreme Court. Theref-o.re, these pal.“cic;uia.lr clalms rel‘ate»d to éﬁfﬁciency of the
evidence, reconsideration of a recantatiqn of a deceased witness, and an interpretation about
the state’s evidénce, and counsel’s ine_ffgctiveness cannot Be re_liscd in a Pgtition of Habeas
Corpus in the Circuit Courts of South Cgrolina. Accordingly, ;th_e Petitior__l sﬁould be summarily
dismissed. |

The Petitioners have raised b_efgre this Court!argl_n:nents _baséd upon the federal
habeas corpus act, 28 U.S.C. § 2254 and Ialso known as the 1996 Anﬁ-terrorism and Effective
Death Penalty Act as suggesting there is some discretion in a state circuit court to address his
claims of fundamental fairness. His argument is misplaged bf;:[tore thisicipqqit court. Under Art.
5, § 5 of the South Carolina Constitution,ithe South Ca_rol‘ir‘_1'g Sgbfeme Courtretams the ability to
entertain writs of habeas corpus in their original jurisdiction .;'md grant relié_f vin those unusual

“instances where “there has been a violation which, in the setﬁng, ‘const.itutes a denial of

fundamental fairness shocking to the universal sense of justice.” Butler v. State, 302 S.C. 466,

397 S.E.2d 87 (1990); see also Simmons v. State, 322 S.C. 49, 471 S:E.2d 455 (1993); Key v.
Currie, 305 S.C. 115, 406 S.E.2d 356 (1991) (Supreme Court will: exercise its original
jurisdiction where there is an extraordinary reason such as:a question of significant public

interest or an emergency).®

¢ This Court would note that its decision to dismiss the petitions in this manner is not a
matter of first impression in South Carolina. Courts which have consistently found that no
remedy exists in the circuit courts for similar challenges under a “habeas corpus” petition. See
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IT IS THEREFORE ORDERED that the Petition for Writ of .Habeastorpus is hereby
denied and dismissed without prejudice to the filing of an éctic;n in the ori ginél jurisdictidn of the
South Carolina Supreme Court. It is for that Court, not the Circuit Court, tQ‘vdetermine whether
the Petitioner has made or ultimatelyproizen “there has beeﬁ a violatio,r_h which, in the setting,

constitutes a denial of fundamental fairness shocking to the universal sense of justice.”

AND IT IS SO ORDERED this (é da/ykuﬁy 201 %\4’
/ BRIAN M- GIBBONS ;
/ . , South Carolina "~ Si
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Ellerbe v. State, No. 2004-UP-644, 2004 WL 6339721, at *1 (S.C. Ct..App. Dec. 21, 2004);
~ Barron v. State, No. 2010-UP-239, 2010 WL 11506693, at *1 (S.C. Ct. App. Apr. 14, 2010);

Ford v. State, No. 2010-UP-276, 2010 WL 10079934, at *1 (S.C. Ct. App.. May 19, 2010);
Fishburne v. State, No. 2009-UP-549, 2009 WL 9530299, at *1 (S.C. Ct. App. Nov. 23, 2009);
Harrell v. State, No. 2009-UP-101, 2009 WL 9527551, at *1 (S.C. Ct. App. Feb. 26, 2009);

Johnson v. State, No. 2008-UP-547, 2008 WL 9846485, at *1 (S.C. Ct. App. Oct. 9, 2008).
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