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MR. TINSLEY:
Your Honor, we have a matter we need to
take up outside the presence of the jury.
THE COURT:
Ladies and Gentleman of the jury, I'm

going to ask that you reside to the jury room.

It's just right behind the wall here. There's a

matter we want to take up outside of your

preseﬁce. Please do not discuss‘the case while

you'refin.there; Thank you. And we may be one

chair short in there, so you can either étand or

bring a chair with you. I'm sorry. Yes, sir.
MR. TINSLEY: #

~ Your Honor, the State has failed to

proﬁe_the constitutionality of this road block,

and they haven't produced evidence in discovery,'
pursuant to Rule 5, to -- to lay the grounds to
establish it. So we ask that the case be

dismissed on that ground.

THE COURT:
Solicitor.
MR. BLACK:

Your Honor, I was getting to the

constitution of the checkpoint. If you would so

Lakelands Reporting (864) 575-9942
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082614 HEARING —-5-
grant, I can elicit testimony in -- in response
to -- to that constitutionality and the road
check. And then we can make arguments after that
about whether or not it's --

THE COURT:

I'l1l allow the Solicitor to proffer the
testimony; and then if there's any issues that
come up with regards to Rule 5, I'll be happy to
hear of (inaudible) statement.

MR. TINSLEY:

Your Honor, I will just say that they
produced nothing in discovery, except untii
yesterday at 12:21 they produced (inaudible) that
that's =- that's all they produced so far .in
discovery. And I don't think that's -- that's
enough to establish constitutionality. Further,
I think that should be disallowed, produced --
producéd after‘jury_selection.

THE COURT:
| All right. Let me hear the testimony,
and thén I'll be happy to reconsider (inaudible)
MR. TINSLEY: |
Okay.
EXAMINATION BY MR. BLACK:

0. ‘Trooper Ashley, can you tell us where this

Lakelands Reporting (864) 575-9942
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082614 HEARING —g-
particular checkpoint occurred that night?

A. Sﬁre. That particular checkpoint took place on
what's known as North Main Street, between the
two churches. It's off of Montague, or I guéss
they would call it, Hampton Avenue. I'm not sure
where that picks up right there, but right across
from the red light from Big Mac Tire and cuts
across to Eambridge Avenue.

Q. Okay. Have you ever been part of a cheékpoint ét
that particular location?

A. I have, numerous times.

Q. Can you tell us when, give an estimate maybe
years, years that you've done that?

A. Throﬁghout the years, we've done -- i mean,
several times a yéar we —-=- we go to that area, to
that particular location.

Q. Are you aware that it's 6n the pre-approved
checklist with the highway patrol?

A.. I believe it is. I'm not 100 percent positive on
that. I can't -- I can't say for sure. I

believe it is.

Q. Can you tell us why that location has been
picked?
A. It's a high-producing area for impaired drivers.
Q.  Have you ever arrested anybody in that.location?
Lakelands Reporting (864) 575-9942
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082614 HEARING -7-

A, Yes, sir.

Q. For what?

A. For driving under influence.

Q. Can you tell me how many? Can you give an
estimate?

A. In that particular spot, through the years, I've
probably maybe had, I'm going to say, five or
six. Y

Q. Okay. And that's you personally?

A. That's me personally. That's -- that's not
countipg the ones that I have witnessed while
being in the road check there that have -- thaf
have'béen taken off the roaaways at that
particular location.

Q. All right. So you said you started the highway
‘patrol 2006. When did‘you get transferred up to
Greenwood?

A. January of 2007.

Q. So that's been since 200772

A. Yes.

Q. Okay. Can you tell us when you do these
checkpoints how do you -- how do you set these
safety checkpoints up?

A. Are you -- I'm not sure I'm following you. At
which --. |

Lakelands Reporting , (864) 575-9942
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I guess, I'm asking do you have signs that tell
the vehicles that you --

We have signs. We have -- we usually have signs

that are placed out in advance to the checkpoint.

We have on yellow traffic vests; we have

flashlights. Occasionally if the lighting is

‘bad, we'll -- we'll have flares set out to

-illuminate the stop signs or the éheckpoint ahead

signs.

Okay. Are you stopping‘every vehicle that comes
through?

Yes, sir.

And nobody is passing without going through?
Nobody passing and everybody gets checked.

Okay. And can you tell us kin& of what --
speéifically what you're looking for at a

checkpoint?

At the checkpoints, we're checking for, one,

impaired drivers. We're checking for any
equipment violations, énybody who has driver's
license that are either suspended or either
doesn't have driver's license and things of that
nature, basic as a check.

How long per stop, per vehicle? Can you give us

an estimate?

Lakelands Reporting (864) 575-9942
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082614 HEARING . =9-

Usually, probably, 30 to 45 seconds. If -- if
there's no violation or anything noticed about
the vehicle, it's a quick checking of lights and
it's walk around the vehicle and - and send'on
their way.

(Inaudible)

Yes, and you're free.

Your‘(inéudiblé) you provided this to me
yesterday. Can you tell us, the Court, what that
is?

This is a inspection report. Basically, it's a

report showing what all that we wrote at that

. particular checkpoint, that night, and the time

frame that we were there. And we were only there
for 30 minutes, a total of -- let'é see, bne;
two, three, four troopers involved, a total of
two cases were made in that 30 minutes.

Were there any warnings?

Four warnings were issued.

Okay. Are those, inspection reports, are they
generated for every checkpoint?

Yes, éir. Every time we-have a checkpoint, one
of these is generated after each one to document
how many citations were issued and how many

warnings were issued.

Lakelands Reporting (864) 575-9942
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082614 HEARING -10-

And is that inspection report the report that's
dealing with the Defense case today?

It is. 1It's from March the 30th, 2013, on North
Main Street in Greenwood County.

Okay. And just one more question. Would you say

that the checkpoint is for general criminal

activity?

No, sir.

" Okay.

No, sir.
Okay. I don't have anymore questions. I'll
allow fhe Defense to cross; and then, I guess,
we'll be arguing the Motion (inaudible)
THE COURT:
Any questions about the proffered
testimony?
MR. BLACK:
Your Honor, can we have that marked as
State's Exhibit No. 1? Not into evidence, but
just to mark it.
THE COURT:
It'1l be marked for identification
purposes as Court's Exhibit No. 1.
MR. BLACK:

Thank you, Judge.

Lakelands Reporting C (864) 575-9942
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082614 HEARING -11-
THE COURT:

If it comes introduced, we'll change. it
over to State's exhibit number whatever it ends
up being, so currently it'stourt's Exhibit No.
1.

MR. TINSLEY:
I understand.
MR. BLACK:

Okay, thank you, Judge. I apologize.

EXAMINATION BY MR. TINSLEY:

Q. It says (inaudible) checkpoint up at the top
right?

A. Yes, sir.

Q. What does that mean?

A. That means that we did not have it specifically
set for that evening. It was just we all decided
just to piCk a location and go there.

Q. "We all," so does that mean the four troopers
listed on this (inaudible)

A. Usually, the supervisor is the one who picks the
locations of the road checks, and sometimes he
gets input from the other troopers involved.

‘ Q. Do you recall this particular checkpoint, the
process of how it wés chosen?

A. Do I recall how it was chosen?

Lakelands Reporting (864) 575-9942
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082614 HEARING -12-

Q. Uh-huh.

A. No, sir. I don't know if -- if Sergeant Opperman
(phonetic) chose that location or if mYself or
one of the other troopers suggested we have a
checkpoint there.

Q. Was -- so, Sergeant Opperman was the superviSor
in that crew?

A. Yes, éir.

Q. So there's no —- no'wr;tten document'fhat
authorized this particular roadblock? Y'all made
that decision that evening; is that corréct?

A, I'm not aware of any documentation.to say we were
to have a checkpoint at that specific location,
at that sbecific time, én that specific night;
no, sir.

Q. Who had made.the authorization for this roadblock
time and duration?

A. The supervisor in charge at the road check had
made that authorization.

Q. Prior to that evening, when was the most recent
time that y'all had a roadblock at that location?
Do you know? |

A. I don't. I'm not sure. Various teams go there
at different particular times, so I'm not sure

when the last time that the -- that we had a road

Lakelands Reporting | (864) 575-9942

11




10

11

12

13

14

15

16

17.

18
19
20
21
22
. 23
24

25

082614 HEARING -13-

check at that particular location.

Q. Well, how about you personally? Do you know
that?

A. I can't remember. Are you asking recently or --

Q. No. I'm asking prior --

A. Prior to that, I can't recall. I do not
recollect.

Q. Was there any advance notice given to the public

about this, about this roadblock?
A. I'm not aware if there was or not.
Q. And y'all didn't have a search warrant to stop

cars at this roadblock?

A. No, sir.
Q. Nothing‘further.u
THE COURT:
Anything else?
MR. BLACK:
I don't have anything else right now.
THE COURT:
Go ahead and read me your argument
documenf.

MR. TINSLEY:
Your Honor, pursuant to (inaudible) the
state has to establish three prongs (inaudible)

to establish constitutionality in roadblock.

Lakelands Reporting . (864) 575-9942
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082614 HEARING -14-

One, (inaudible) of the public interest; two,
degree the seizure (inaudible) of public
interest; and three, it's the variety of
interference with people'svpersonal liberty.. And

I don't think the State has met its second prong.

There's no empirical data showing the

effectiveness of this -- of this roadbloék. The
first -- the only evidence that was produced to
me in discovery (inaudible) came in yesteraay was
-- that document that was put in -- presented as
Court's Exhibit 1 was e-mailed to me yesterday at
4:22 p.m, when I -- when I received it. And so I
think it should be excluded on that -- that
grounds. It was after jury seleCtion.. But I
don't think that's enough for the -- to make the
prong, that prong of (inaudible). It's just like
empirical‘data, it's sort of like (inaudible) .
Yeah, it Shows (inaudible) that night. But the
State has not produced any evidence as planned
(inaudible) pursuit protocol of the roadblock.
And he's, you know, given some estimates
regarding his prior involvement over a seven-year
period, but -- with this location. And I don't
think that meets the (inaudible) standard for

showing (inaudible) to prove the effectiveness of

Lakelands Reporting (864) 575-9942
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082614 HEARING -15~

the roadblock. Not -- not produced the required

‘evidence to -- to get them over that hump. And

therefore (inaudible) that this roadblock is
violating Mr. Williams; Fourth Amendment
constitutional right. |
THE COURT:
Trooper, how many cars were stopped
during that 30-minute period?
TROOPER ASHLEY:
Your Honor, I -- I -- I can't estimate-
that. I don't know. That time in the morning, I
mean, it's varying in traffic.
MR. BLACK:

.Your Honor, (inaudible)

THE COURT:
Yes.
MR. BLACK:

Thank you."The factors that Mr.
Tinsley enumerated basically come from Brown vs.
Texas, a U.S. Supreme case. The first -- the
first prong it doesn't seem like that was really
-- it wasn't very -—- it wasn't contested
(inaudible) public concerns, so it.seems that
there is a —-- the public aoes have concern for,

you know, people driving without license and

Lakelands Reporting (864) 575-9942
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082614 HEARING -16-
people driving impaired and making sure all the
vehicles, everything is working properly. As
well as the third prong, it doesn't seem that was
contested either, the severity of the
interference with the individual liberty. The
Trooper testified it was about 30 to 45 seconds.
It's not a very -- it's a very minimal part of
time that these vehicles were stopped, espéciaily
since every vehicle was stopped. The second
prong seems to be the one that is being
challenged by the Defense. And the second prong
basically goes towards the effectiveness of a
roadblock, how effective it is. And according to
the inspection report that we have, we know for
one that there was a DUI arrest that Trooper
Ashley made. And there was -- I thiﬁk there was
a DUS as well; and if I'm not mistaken, warnings,
where I'm guessing other maybe fractions for the
vehicle maybe having a busted tail light; people
were warned about that. So we do know that they
-- that they were effecti&e in that. Mr. Tinsley
argued that we have to have empirical data.

Wﬁile I appreciate his argument, that -- and I
. appreciate the people that -- actually, the

attorneys in this town that are challenging that,

Lakelands Reporting | : : - (864) 575-9942
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082614 HEARING -17-

that's not the law, Your Honor. And that State
vs. Vickery case, which I believe Mr. Henderson
and Mr. Garrett put before the Court of Appeals,
that -- that law has not been passed. In fact, |
State vs. Vickery, of the Court of Appeals, says,
"The cases on point do not require the State to
present pre-existing empirical data to Jjustify
setting up the checkpoint." It does require some
basis for the location of the checkpoint, and I
think the officer provided plenty of basis when
he said that he's made personally six arrests
there. He knows from firsthand knowledge that
that's a problem area. So I think the secqnd
prong has been met as well with the data, with --
with the -- through the inspection report and
through the officer's testimony. As far as the
discovery and him just -- the Defense attorney
getting the -- a report yesterday, I also
received that report yesterday as well. And as
soon as>I got it, I forwarded it to Mr. Tinsley.i
I think that -- I think the standard is that they
have £o show that they have a prejudice by
receiving it yesterday. And I -- I don't think
that Mr. Tinsley has in any way shown he's been

prejudice by this, other than the fact that

Lakelands Reporting _ (864) 575-9942

16




10
11
12
13
14
15
16
17
18
19

20

21

22

23

24

25

082614 HEARING -18-

possibly if we had provided this the case would
get tossed. And I don't -- it'é kind of you're’
damned if you do and you're damned if you don't.
Either way, they're going to make this Motion
about constitutionality of the road check, and I
thipk the State has provided plehty of evidence
to show that this road check would be
constitutibnal.
THE COURT:
Defense want to respond?
MR. TINSLEY: |

As to, Your Honor, to the last point, I
mean, if you're not prejudice by a last-minute
dump after jury selection, I don't think
prejudice should ever.exist'with discovery
(inaudible) but the Vickery case, my
understanding of it, is that it esééntially -—
(inaudible) said it hadn't said how much evidence
of effectiveness is required to pass
constitutional muster for a roadblock site, but
(inaudible) and I don't think we have. They're
relying on the fact that two tickets were written

that night (inaudible) effective, and they say he

made -- he made five or six and guessing under a
seven-year period. I don't -- I don't think that
Lakelands Reporting (864) 575-9942
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082614 HEARING ~ -19-
is cértainly the requisite proof of effectiveﬁess
that the State has the burden of showing. And
‘once again, none of this was -- was provided in
any discovery. And I think that is clearly under
Rule 5 and Brady. It's mate;ial to -- material
to the case (inaudible) and I think it's Brady as
well as Rule 5.

MR. BLACK:

Yoﬁr Honor, if I just may respond
briefly. 1In the Vickery case, it cites the Sitz
case, which I believe out of Michigan. And-
there's —-- there's data within the Sitz case that
126 vehicles, they entered the checkpoint, and
two were arrested for DUI. Thatfs al.6 percént
people that pass through, and so we pretty much
ha&e the same. They have two people who have
warnings (ihaudible) as well. It doesn't --
there's no -- there's no set threshold number
that the Courf -- that we have to prove to maké
it effective. It seems that if you've got two
people and were there for about -- I believe when
I read it yesterday it said an hour or two, that
that -- that's enough and it shows effective.

. MR. TINSLEY:

If I may point out, he —-- Vickery, it

Lakelands Reporting - | (864) 575-9942

18




10
11
12
13

14

15

16
17
18
19
20
21
22
23
24

25

082614 HEARING -20-
gives the exact number that came through. When
you asked the officer how many came through, he
couldn't give you a response. We don't know how
effective, Your ‘Honor.

THE COURT:

Okay. With regards to your Motion to
have the cése dismissed because of
constitutionality, constitutionality of the
roadblock, I'm going to just deny that Motion at
this time. And also with regards ﬁo the
(inaudible) violation, the Court's not condoning,
heavy encourages early sharing of discoverable
matefial, I don't see how this seemed prejudice
in this, so I'm not going to dismiss the charge
or to suppress it by its tardiness in being
presented. | ’ -

MR. TINSLEY:

And I just want to -- at this point I'd
like my (inaudibie) on the record that the State
had (inaudible) that the State has not prodﬁced
-- proved the constitutionality of this roadblock
and (inaudible) and discovery is required by Rule
5.

THE COURT:

So noted. Anything else before we

Lakelands Reporting (864) 575-9942
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082614 HEARING . -21-
bring the jury back in?
MR. TINSLEY:
Nothing at this time, Your Honor.
THE COURT:

From the State?

MR. BLACK:
"No, sir.
THE COURT:

Ladies and Gentlemen, I appreciate yoﬁr
patience; and we'll continue with the questioning
of the officer.

MR. BLACK:

Thank you, Your Honor.

EXAMINATION RESUMED BY MR. BLACK:

Q.

Before we left off, we wére talking about that
you haa setup a checkpoint in Greenwood. \Cén.you
tell the jury where that was?

This checkpoint in question, it was taken place
on what's known as North Main Street. If you're
coming down Montague or, I think, it's Hampton
Avenue, the red light right there at the Big Mac
Tire, if you turn back to the left like you're
headed back out to Cambridge Avenue, there's two-
churches on that road. We usually have a

checkpoint right there between those two

Lakelands Reporting (864) 575-9942
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082614 HEARING —20-
churches. It's a very, very short stretch of
roadway and very well 1lit, and so it's a good
place to have a, you know, the safety checkpoint.

Q. And what time? About what timé did y'all do
that?

A. I think around about midnight ofkone. I can't
recall.

Q. Okay. 'Can you tell the jury kind of what your --
what you kind of -- tell the jury what you
typically do on these checkpoints, how you go
about it, and what you did with this particular
case.

A. Usually in thesé checkpoints, they're élearlyv
marked (inaudible), two signs at the beginning at
both sides at the checkpoint. 1It's got a big
stop; and it says, "Safety checkpoi;t ahead."

All the troopers or officers in&olved always have
on a traffic vest. Usually, if it's in an
poorly—lit area, a flare will be 1lit at the -- at
the signs so it can be clear to see. We'll have
flashlights and things of that nature just to
help visibility. Every car that comes through
gets stopped and checked briefly} check for any
equipment violations they may'have,'check for a

valid driver's license or any driver's license --

Lakelands Reporting (864) 575-9942
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082614 HEARING -23-

any impaired drivers or open containers of

alcohol or anything like that is what we focus

on.
Q. Did Mr. Williams drive through that checkpoint
that day?

A. He did, that morning.'

Q. And who made contact with him at the checkpoint?
A. I believe,'I did, was first to make contact.
Q. Can you tell us what you -- what you noticed when

you made contact.

A. As soon as Mr. Williams approached (inaudible)
and made contact with us, overselling odor of
alcohol about his vehicle. It was. very strong. -
I noticed that his eyes were -- were bloodshot
and also were red and just made me believe that
he had been drinking that night.

Q. What's the next step once you determine that?

A, After I determined that he had been drinking;
after and, of course, getting his identification
or attempt to get his identification. He's asked
to exit the vehicle and is taken 6ver to a patrol
vehicle and put him in front. Another trooper
would move his vehicle from the roadway. And
he's not allowed to move or drive at that point,

after we determined that he's -- he's had a few

Lakelands Reporting (864) 575-9942
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082614 HEARING -24-
to drink.
Did you take him in front of you£ car to offer a
field sobriety test?
I did.
MR. TINSLEY:
Your Honor, we have another matter we
need to take up outside the presence of fhe jury.
THE COURT:
All right. Ladies and Gentlemen, there

will be an issue I need to discuss outside of

your presence, so I ask that you, please, head

back in the room. Does anybody need to use the
restroom at all?
UNKNOWN SPEAKER:
-Yeah,ll do.
THE COURT:
Okay. You can feel free to go ahead

and do that, just sure you return in here and

‘close the door when you're finished. Thank you.

Please do nét discusé the case.
Yes, sir.
MR. TINSLEY:
Your Honor, this is an incident site
for objection to the field sobriety test. 56-5-

2953 requires that the person have the -- his

Lakelands Reporting | (864) 575-9942
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conduct at the incident site there recorded and
requires a recorded field sobriety test. Thié
one on the video duriné at least part of'his
walk—and—tufn test, you can't see his feet. And
under a recent case, Court of Appeals case, of
State vs. Gordon, it'was the case was discussed
on the HGNytape on grounds that the HGN test not
being able to see'theipersog's.head throughout
the test. And I think that this falls
(inaudible) the statute as well on the walk-and-
turn because his feet are blocked while he's
taking part of the test. You can't see them on
the video. And if the Court would like copies, I
don't -- I did not make extra copies of this
case, but I can give you that.

THE COURT:
That -- that's fine. I'm aware of the
case. | | |
MR. TINSLEY:
Okay;
THE COURT:
Which way the CD player is on this
thing, and that's another matter. |
MR. BLACK:

Your Honor, I'll make my argument -after

(864) 575-9942 -
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we view the tape, if that's okay.
THE COURT:

All right. And this will be Court's "
Exhibit No. 2, DVD version of the right side
tape; is that correct?

MR. BLACK:
That's correct.
UNKNOWN. SPEAKER:
»(Inaudible)
THE COURT:

And'the’oniy issue with regards to this

tape is the matter of the feet; is that correct?
MR. TINSLEY:

Well, on this Motion and on (inaudible)
dealiné with the other issues I have with the
tape. |

THE COURT:
I'm only watching the video and hearing
motions with regards to statute (inaudible)
MR. TINSLEY:
Okay. SQ you are watching all --
THE COURT:
-- and requirements once; yes.
MR. TINSLEY:

Okay. The only other thing I have is

Lakelands Reporting (864) 575-9942
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he makes referénce to being on blood medicine,
and I think that should be redacted from the jury
because we're going to néed a scientist to come
in and teétify regarding‘what affect that has
(inaudible) alcohol. And I think it needs to be
excluded. You know, it would be unfairly
prejﬁdicial to have the jury speculating about
that (inaudible) o

THE COURT:

What's the State's position in regards

to the blood medicine?
MR. BLACK:

He had already been Mirandized. He was
aware of his rights, and I ﬁhink it éhould come
in as part of the case (inaudible) and let the
jury drawl an inference one wéy or the other.
And I think that -- that has to do with DUI. The
statute says drugs, alcohol, of a combination of
the two; and I think the jury has every right to
hear that, especially considering the officer
Mirandized the Defendant -immediately updn placing
him under arrest and that came after the Mi;anda.

MR. TINSLEY: |
And my (inaudible) is speculation and I

~— Your Honor, I don't have a pharmacologist or

Lakelands Reporting (864) 575-9942
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any other type of scientist here to testify
regarding that affect, so I just think that's --
that would -- could possibly taint the jury
verdict and the jury deliberations.

UNKNOWN SPEAKER:

is it not playing?
.UNKNOWN SPEAKER:

Huh-uh (inaudible)
THE COURT:

If you can get (inaudible) well, the
cord's long enough to reach it. Do you have any
(inaudible) I don't see one;.no. Kenneth, let me
see the disc that he gave you in discovery.

(Video played)

 THE COURT: |
What time? Did the statement come in
at that part (inaudible)
MR. TINSLEY:
Estimate 23:16:52 (inaudible)
THE COURT:
You said 23:16 what?
MR. TINSLEY:
50.
THE COURT:

And that's all (inaudible)

Lakelands Reporting . (864) 575-9942
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MR. TINSLEY:

{Inaudible) Well, and also he does
discuss a refusal on there, and I would -—- 1
would also méve that the refusal be -- in
reference to refusing, be excluded from the trial
(inaudible) 5-2930 which requires that a breath
test be offered if arrested for an offense
arising out of (inaudible) and committed while
the pérson driving -- was driving a motor vehicle
under the influence of alcohol. I don't see any
allegations of bad driving, charging him with
tickets. I don't think they witnessed any bad
driving, so I would say he didn't have any right
to offer him a breath test. 8o any -- any
reference to him refusing should be excluded.

THE COURT:

Solicitor, your response to the motions
with regards to the blood pressure medicine, the
field sobriety, and then the refusal. |

'MR. BLACK:

Yes, sir. Ifll start with the refusal,
State vs. Miller, a 1971 case, still good.law,
(inaﬁdible) state (inaﬁdible) it's stated in the
law itself that a refusal can be used against you

in a court of law. That's regard -- with regard

Lakelands Reporting (864) 575-9942
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to the field sobriety -- or to the breath test,
I'm sorry. And the other issue was the blood
medicine. As far as the blood medicine is
concerned, Judge, I think that Miranda was given
as soon as he was placed under arrest. Anything
that he says after that is fair game. Evidence
against the Defendént tends to be prejudicial in
nature,Aand that's just what this says. The
Defense doesn't have a right to (inaudible)
because it's prejudicial. And lastly, as far as
the —-- the feet going off camera, it appears that
maybe his feet did go off camera towards the end;
but as you could see from the -- from the test,
Your Honor, he was not walking heel to toe. He
was taking regular-size steps, and he was -- he
was'going off tﬁe camera, and he started veering
off to the right. Because the Defendant can't

" walk a straight line, I don't think the State
should be prejudiced by having that, by having
ﬁhat redacted because the Defendant can't walk a
straight line because he's had too much to drink.
And that's what we're alleging, Your Honor, and
the evidence clearly shows that.

THE COURT:

Yes, sir.

Lakelands Reporting . (864) 575-9942
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MR. TINSLEY:

From the Defense (inaudible), he has no
-- he has no duty to stay in the camera. The
duty's on the State to -- to make sure he's on
camera, regardless of what's he doing. If he's
doing cartwheels or jumping jacks, they should
still have the duty to tape him. He doesn't even
-- he may not even know there's a camera there.
So it's really irrelevant what he's doing. If
they're giving him field sobriety tests, as long
as the field sobriety test is going, it has to be
on camera. And just like the main thing to see
on the horizontal gaze is the head, I think the
main thing on the walk-and-turn is -- is the
feet. And you're talking about .an imaginary line
~and (inaudible) something to do with him being on
blood medication, I just don't -- it's -- it's
unfairly prejudiciai possibly. We don't know
what they're going to do with it. It's just
something that they don't need to be talking
about in there because they're not -- they're not
scientists and they're not pharmacologist and
there's not going to any testimony from anyone
like that.‘ And -- and I agree with Mr. Black

that a refusal can be used against you under law,
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but he's quoting a 1971 case, which the statute
is differént than 1971 and the current version.
And I don't think they had the.right fo offer him
a breath test, so they can't go into anything
about the breath test or his refusal. 1 agree
(inaudible) offered breath test, he can;t -- a
refusal can be used against a defendant, and I
don't - I don'f that a?plies in this case. -
Thank you.
MRf BLACK:

And, Your Honor, just briefly. -‘As you
can tell, that the Defendant was clearly veering
off and there was actually a highway patrol

vehicle. And if the Defendant trips and falls

and substantially hurts himself, I'm sure Mr.

Tinsley would be happy to take the civil case too

and sue the highwaf patrol for letting an
intoxicated man harm_himself on a -- on a patrol
vehicle.‘ I think that he can't penalize the'
highwéy patrol in here for -- for clearly taking
aﬁ intoxicated man after he had too much drink:
énd stumbling all err the place and sayiﬁg
'"That's enough. We've got enough evidence here;
we don't want you to hurt yourself. Iﬁ's time,

you know, for you to go to bed.’

Lakelands Reporting - (864) 575-9942
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MR. TINSLEY:
I mean, that's not -- that's not the
issue. I didn't argue that (inaudible) stop the
test (inaudible). I just said that his feet

aren't on video the entire time. And pursuant to

“the same line of reasoning in State vs. Gordon,

under 2953, it -- that should excluded. That's
an violation of the requiremeht that any field
sobriety test administered be on video‘and be
recorded.

THE COURT:

All right. With regards to the
refusal, statute clearly allows that a person
charged with driving under the influence can be
required to have a breath test given; and if they
fefuse, it can . be used against them. 1In this
case,'Mr. Williams had been placed.under arrest
for driving under.the influence and the test was
offere&; he refused, so therefore, I will not
suppress the refusal or suppresé the evidence of
the refusal.

And with regards to the feet on the field
sobriety test, 99 percent of the field sobriety
test is on there. I'm not going to find that

it's a violation of the statute because 1 percent
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of part of his foot is not visible on the camera,
so your motion wifh regards to that is denied.

And the -- the issue with the medication,
I'm going to allow it to be played in the video
tape. For further argumént to be made with it,
you'd have to have some sort of evidence to
support that Whatever medication it was would
impair him ability to drive. So it's allowed and.
it would be improper withoqt mére to argue that
that's what made him impaired. Okay?
MR. BLACK:
And just to clarify, Ybur Honor, could
I -- in closing, when we get tﬁat far, I can
still mention alcohol, drugs, combination of the
two like the statute (inaudible)
THE COURT:
You can_reference the statute; yes.
MR. -BLACK:
Okay. .Thank you, Your Honor.
THE COURT:
All right. Anything else before we
being the.jury in?
MR. TINSLEY:
No, sir. I just wanted to make sure

that the objections are --
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THE COURT:
They are presented and noted on the
record. All right, bring the jury back in.

(End of excerpt)
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STATE OF SOUTH CAROLINA

COUNTY OF GREENWOOD

STATE OF SOUTH CAROLINA
| V.

THOMAS A. WILLIAMS,

Defendant.

bvvvvvvvvv\/\ /

IN THE MAGISTRATE’S COURT

EIGHTH JUDICIAL CIRCUIT

DEFENDANT’S NOTICE OF INTENT
TO APPEAL

Ticket #G000332 (DUI 1%)

TO: HON. C. RYAN JOHNSON; GREENWOOD COUNTY MAGISTRATE:

YOU WILL PLEASE TAKE NOTICE that the Defendant, through his undersigned attorney,

intends to appeal the jury’s guilty verdict from the trial on Tuesday, August 26,2014, in the above-

referenced matter.

RESPECTFULLY SUBMITTED.

Greenwood, South Carolina

August 27,2014

TINSLEY & TINSLEY, P.C.
Attorney for the Defendant

w X )

R. Jamxsonlrmsley, Jr.
212 Oak Avenue '
Greenwood, S.C. 29646
Phone: (864) 223-0770
Facsimile: (864) 229-8001
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STATE OF SOUTH CAROLINA ) IN THE MAGISTRATE’S COURT
)
COUNTY OF GREENWOOD ) EIGHTH JUDICIAL CIRCUIT
STATE OF SOUTH CAROLINA )
) CERTIFICATE OF HAND DELIVERY
V. ) : :
_ ) Ticket #G000332 (DUI 1)
THOMAS A. WILLIAMS, )
)
Defendant. )
)

h
| | 8
The undersigned does hereby certify that on the 27* day of August,
of Intent to Appeal, by hand delivering the same to the person(s) listed below at the address

below:

2014, he served Notice
(es) listed

Honorable C. Ryan Johnson
Greenwood County Magistrate’s Court
Greenwood County Courthouse, Room 100

Greenwood, S.C. 29646 '

Micah Black, Esquire
Eighth Circuit Solicitor’s Office
(via clerk’s box)

1. Notice of Intent to Appeal

2. Certificate of Hand Delivery

TINSLEY & TINSLEY, P.C.
Attorney for the Defendant

By: ﬁ ()‘/\W ]’\
R. Jamison Tinsley, Jr. J 4
212 Oak Avenue

Greenwood, S.C. 29646

Phone: (864) 223-0770
Facsimile: (864) 2259-8001

Greenwood,.Sauth Carolina
8
August 24, 2014
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STATE OF SOUTH CAROLINA )
COURT OF COMMON PLEAS

COUNTY OF GREEN¥00D

THOMAS A. WILLIAMS, ) CIVIL ACTION COVERSHEET
Plaintiff(s) )
) s014.CP - 24- 2710 P/

Vs. ) '3 P
) = @Xm
STATE OF SOUTH CAROLINA, ) = mEQ
Defendant(s) ) ry o
Submitted By: R. JAMISON TINSLEY, JR. SC Bar #: ;3;?35
Address: 212 OAK AVENUE, GREENWOOD, S.C. 29646  Telephone #: 864-223-0770 vm BDOE
Fax #: 864-229-8001 - ;ggg;‘;
Other: - = 3
E-mail: = e

NOTE: The coﬁ.rshcct and information contained herein neifher replaces nor supplemen
required by law. This form is required for the use ‘of the Cle
and dated. A copy of this covershect must be served on the de
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JURY TRIAL demanded in complaint. _
This case is subject to ARBITRATION pursuant to the Court
This case is subject to MEDIATION pursuant to the Court Annex
This case is exempt from ADR. (Proof of ADR/Exemption Attached)

rk of Court for the purpose o
fendant(s) along with the Summons and Complaint.

DOCKETING INFORMATION (Check all that apply)

*If Action is Judgment/Settiement do not complete

NATURE OF ACTION (Check One Box Below)

Contracts Torts - Professional Mhlpractice
Constructions (100) O  Dental Malpractice (200)
Debt Collection (110) O  Legal Malpractice (210)
Employment (120) [0  Medical Malpractice (220)
General (130) Previous Notice of Intent Case #
Breach of Contract (140)  20___-CP- '
Other (199) 0. Notice/ File Med Mal (230)
O Other (299)
~ -
Inmate Petitions Administrative Law/Reliel
C1  PCR (500) [0  Reinstate Drv. License (800)
O Mandamus (520) 'O Judicial Review (810)
[0 Habeas Corpus (530) ) Relief(820)
0  Other (599) O  Permanent Injunction (830)
[0  Forfeiture-Petition (840)
[0 Forfeiture—Consent Order (850)
[]  Other (899)
Special/Complex /Other
[0  Envionmental (600)  [J  Pharmaceuticals (630)
3 Adtomobile Arb. (610) [ Unfair Trade Practices (640)
O Medical (620) [0 Out-of State Depositions (650)
] Other (699) O Motion to Quash Subpoena in
an Out-of-County Action (660)
[0  Sexual Predator (510)

‘ o
Submitting Party Signature: K\ :l\;"\ )’\ /j\
; - / /

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule

DDDdDDD

Torts — Personal Injury
Assault/Slander/Libel (300)
Conversion (310)

Motor Vehicle Accident (320)
Premises Liability (330)
Products Liability (340)
Personal Injury (350)
Wrongful Death (360)

Other (399)

oooooooa

Judgments/Settiements
Death Settiement (700)
Foreign Judgment (710)
Magistrate’s Judgment (720)
Minor Settiement (730)
Transcript Judgment (740)
Lis Pendens (750)

Transfer of Structured
Settlement Payment Rights
Application (760)

[O Confession of Judgment (770)

[0 Petition for Workers
Compensation Settlement
Approval (780)

O Other (799)

Civil Proceedings Sanctions Act, 5.C. Code Ann. §15-36-10 et. seq.
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Claim & Delivery (400)
Condemnation (410)
Foreclosure (420)
Mechanic’s Lien (430)
Partition (440)
Possession (450)
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Appeals
Arbitration (900)
Magistrate-Civil (910)
Magistrate-Criminal (920)
Municipal (930)
Probate Courl (540)
SCDOT (950)
Worker’s Comp (960)
Zoning Board (970)
Public Service Comm. (990)
Employment Security Comm 991)

Other (999)
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FOR MANDATED ADR COUNTIES ONLY

Allendale, Anderson, Beaufort, Clarendon, Colleton, Florence, Greenville, Hampton, Horry,

Jasper, Lee, Lexington, Pickens (Family Court Only), Richland, Sumter, Union, Williamsburg, and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

1.

The parties shall select a neutral and file a “Proof of ADR” form on or by the 210" day of the filing of this
action. Ifthe parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

The initia] ADR conférence must be held within 300 days after the filing of the action.

Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical

malpractice mediation is mandatory statewide.)

4. Cases are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

b. Requests for temporary felief;
c. Appeals
d. Post Conviction relief matters;
e. Contempt of Court proceedings;
f.  Forfeiture proceedings brought by governmental entities;

g | Mortgage foreclosures; and

h. Céses that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute. .

In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation.

- Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the

Court within ten (10) days after the ADR conference has beén concluded.

Please Note:  You must comply with the Supreme Court Rules regarding ADR.

Failure to do so may affect your case or may result in sanctions.
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APPEAL TO THE COURT OF COMMON PLEAS FOR GREENWOOD COUNTY
FROM THE GREENWOOD MAGISTRATE’S COURT

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF GREENWOOD ) EIGHTH JUDICIAL CIRCUIT o
THOMAS A. WILLIAMS, ) b2
) i
Appellant, ) : _ - E
) APPELLANT’S PETITION IN.SUPPORT =
v. ) OF APPEAL =
) i O~
STATE OF SOUTH CAROLINA, ) C/A No. 2014-CP-24-_D /0 7/
)
Respondent. )
)

The Appéllant Thomas A. Williams appeals the jury’s- guilty vefdict from the trial on
Tuesday, August 26, 2014, on ticket #G000332 (DUI 1¥).

The Appellant sets forth the following gfoﬁnds for appeal:

1. The Magistrate erred by refusing to dismiss the case and/or suppressing evidence
against the Appellant because of the State’s Rule 5 violations and/or Brady violations.

2. The Magistrate erred by refusing to dismiss the case and/or suppressing evidence
against the Appellant because of the State’s failure to establish the constitutionality of the roadblock
at which the Appellant was stopped. |

3. The Magistrate erred by refusing to dismiss the case pursuant to Code Section 56-5-
2953 (video recording statute).

{

4, Such other grounds as may be set forth after the Appellant receives the typed trial
" transcript and the Magistrate’s return.

RESPECTFULLY SUBMITTED.
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Greenwood, South Carolina

" August 27, 2014

TINSLEY & TINSLEY, P.C.
Attorney for the Appellant

o B

R. Jamison Tinsley, 4
212 Oak Avenue
Greenwood, S.C. 29646
Phone: (864) 223-0770
Facsimile: (864) 229-8001
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STATE OF SOUTH CAROLINA® ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF GREENWOOD ) EIGHTH JUDICIAL CIRCUIT
THOMAS A. WILLIAMS, ) i4 o
) E oFh
o De_ g
Appellant, ) 5 MmSo
. ) CERTIFICATE OF HAND DELIVERY [ =32
v. ) = oEE
) C/ANo.2014-CP-24- O16 T/ » So=
STATE OF SOUTH CAROLINA, ) _ oo
Respondent. ) o~
)

2

The undersigned does hereby certify that on th day of August, 2014, he served Civil
Action Coversheet and Petition in Support of Appeal, by hand delivering the same to the person(s)
listed below at the address(es) listed below: _

Honorable C. Ryan Johnson
- Greenwood County Magistrate’s Court
Greenwood County Courthouse, Room 100
Greenwood, S.C. 29646

Micah Black, Esquire
Eighth Circuit Solicitor’s Office
(via clerk’s box)

1. Civil Action Coversheet
2. Petition in Support of Appeal

3. Certificate of Hand Delivery

TINSLEY & TINSLEY, P.C.
Attorney for the Appellant

By: 72 ()/-—A"L/()/L

R. JamisonTinsley, Ir.
212 Oak Avenue
Greenwood, S.C. 29646
Phone: (864) 223-0770
Facsimile; (864) 229-8001

Page 1 of 2
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STATE OF SOUTH CAROLINA )
) IN THE EIGHTH CIRCUIT COURT -
COUNTY OF GREENWOOD ) OF COMMON PLEAS .
) ‘ 2 @ SF
THOMAS A WILLIAMS ) RETURN TO APPEAL .. g-:ffg
APPELLANT ) = ;‘5 S
-VS.- ) ~ g ;{3 E
' ) 2014-CP-24-01091 - ' sro
STATE OF SOUTH CAROLINA ) G000332 = -mg‘-;
RESPONDENT ) CASE NUMBERS - PE’:E
) ) o
~J

In regard to the Defendant’s appeal, the Court would respond as follows::

1. On March 30, 2013, the defendant entered a Highway Patrol safety checkpoint and was
subsequently charged with DUI on ticket G000332. The defendant attempted two field
sobriety tests and refused the DataMaster. |

2. The defendant, through his attorney, R. Jamison Tinsley Jr., consented to the court’s

Jurisdiction, requested a jury trial, and provided the court with a copy of his discovery

requests on April 16, 2013. The trial was scheduled for August 26, 2014 and jury selection

wés held on August 25, 2014, | | |

Present at the trial were the défendant, Thomas Williams, his attorney, R. Janﬁson Tinsley

Jr., and his co-counsel, Robert J. Tinsley Sr. Present folr‘ the pyosecution were Assistant

Solicitor Micah Black and J.C. Ashley of the South Cafolina Highway Patrol. There were no

pretrial motipns made by either the party. All six jurors appear and were sworn in.

| 4. Trooper Ashley was called as the first and only witness by the State. He testified that on

March 30, 2013, he and other officers of the Highway Patrol set up a roadblock on North
Mam Street in the Greenwood City limits. The location was picked out by Trooper Ashley’s
Supervisor offofa preapproved safety checkpoint list. The roadblock began ardund midnight

and lasted for approximately 30 minutes. Each vehicle that entered the roadblock was

. Lot'3,
7
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stopped and detained for a few seconds. In total, the roadblock resulted in the issuance of
four warnings, one driving under suspension arrest, and the defendant’s arrest for DUL The
State proffered an inspection report (Court’s Exhibit #1) through Trooper Ashley’s
testimony. The trooper testified that he did not know how many vehicles entered the
. roadblock.
. The witness went on to further testify that he approacﬁed ;the defehdarﬁ after the defendant
had stopped at the roadblock. As he communicated with the defendant, Trooper Ashley
stated he could smell a strong odor of alcohol coming .from the defendant. Ashley Had the
defendant exit the vehicle, positioned him in front of his patroi vehicle, and administered two
ﬁe}d sobriety tests. The trooper’s in-car camera was already running when the defendaﬁt |
entered into the area in vfront of the patrol car.
. The roadside video (State’s exhibit # 1) shows the defendant attempting the field sobriety
tests. Firsf, Troopgr Ashley administered the HGN test. After the HGN test, the trooper
attempted to é.dminister the “walk and turﬁ” test. As the defendant attempts the walk and
turn for the second time, he walks at an angle of about 60 degrees off of the straight line he
was instructed to walk and takes multiple large steps as opposed to the “heel to toe” steps
that he was instructed to take, As aresult of the defendant’s staggered walk, hlS last j’two
steps -Wére hidden from view”by the hood of the patrol vehicle. The defendant was
immediately placed under arrest for DUI and provided his Miranda warnings.
. Trooﬁer Ashley testified that the defendantfs attempts at the field sobriety tests provided

multiple clues that he was driving under the influence. The trooper further testified that the'

defendant admitted to consuming 5 beers.



8. After the defendant’s arrest, Trooper Ashley testified that he brought him to the Greenwood
County Detention Center in order to administer the DataMaster. The trooper testified to his
qualifications as supported by State’s exhibit #3 and supplied and read the defendant his
implied consent rights (State’s exhibit #2). The defendant refused to take the DataMaster test
and a refusal report was created (State’s exhibit #4). The defendant’s conduct in the
DataMaster room was recorded and a copy was introduced into evidence as State’s exhibit
#5.

9. Once the trooper concluded his testimony, the State rested and the defendant was calléd asa
witness by his attorney. The defendant attributed his poor performance on the roadside video
to a lifelong speech impediment, bad knees, and the fact thét he did not have his glasses on.
After the deféndant’s testimony, the defense rested.

10. After the jury receivéd their instruction, they began their deliberations and'returncd a guilty
verdict. The defendant wés éentenced to 30 days in jail or the payment of a fine of
$1,022.00, including court costs and assessments. The defendant paid the fine and notified

the court of his intent to appeal.

11. The proceedings were digitally recorded and 4 digital copy was provided to the defendant as

he requested.

Respectfully Submitted,

/ )
C Johnson
afistrate, Greenwood County
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THE COURT: The next case we have is Thomas Williams v
State. 1It’s a 2014 case, -1091. Jamison Tinsley represents
the appellant and Solicitor Micah Black is present on behalf
of the State. Mr. Tinsley, I’11l be glad to hear from you,
sir.

MR. TINSLEY: Okay, Your Honor. I'm going to begin by‘
handing you up some case law as well as a copy of the
statute that is relevant and the transcript from the -—-
well, the relevant portion of thevtranscript of the trial
Which took place in August of last year down in Magistrate
Court in front of Ryan Johnson. It’s a DUI éase. My client
was convicted, and we have a féw different arguments for why
we believe there was reversible error downstairs. The first
of which isvkind of dovetailed together. We don’t believe
the roadblock was constitutional and there was nothing
produced in discovery under Rule 5 and Brady to establish
the constitutionality of the roadblock. This was a
roadblock case.

1’11 hand you up —- I don’t know if I need to mark it.
I don’t know how it’é done in these appeals, but a --

THE COURT: You c¢an just hand it up to me. I don’t
believe we need td mark any exhibits in this.

MR. TINSLEY: Okay. This was the only thing ever
produced in discpvery regarding the roadblock. Iﬁ was

produced at 4:30 or thereabouts the afternoon of the trial
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after the jury had been selected. I believe -- Mr. Black

says, and I one hundred percent believe, that the police
gave it to him and as soon as they did he produced it to me.
But that’s all that was produced regarding the roadblock in
discovéry; As you can see on the top right hand it says
“roVing.checkpoint”. So I think that makes it
unconstitutional on the face of it. .They were just riding
around that night, what the testimony showed, and setting up
roadblocks whereverAthéy thought would be a good spot to set
one up. No pre-selection. No empirical data as required
under the line of cases with‘Groom, et cetera, to establish
the constitutionality of the road block. And furthermore,
all this testimony about why they selected that specific
location)where_my client was stopped, none of that was ever
produced. And I believe that was required under Brady,
because that’s clearly material to innocence or guilt and
that'’s discoverabie. None of that came out until during the

trial. So that’s my first charge. Then the no

- constitutionality and nothing establiéhing the -- even if it

were to be constitutional, nothing establishing the
conStitutionaiity of the roadblock was ever produced to me.
THE COURT: Was that raised in the lower court?
MR. TINSLEY: Yes, sir, Your Honor. Pages four and five
go into that in the transcript as well as I believe page 19

there is a —-- page 19 I say, “Once again, none of this was
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provided in discoveiy;”

THE COURT: Let me just turn it over to the Solicitor
just one second. Is there anything to produce on the issue
of whether or not this particular roadblock is
constitutional? Qﬁite frankly; I would have to go back and
kind of re-educate myself on how these roadblocks past
muster. But is there anything to produce, Soliéitor?

MR. BLACK: Yes, sir. I think you have that. It’s
called an inspection repért. Do you have that in what Mr.
Tinsley handed up to you?

THE COURT: This is what Mr. Tinsley just handed to me?

MR. BLACK: That'’s correct. Typically in these
roadblock cases we turn that over to the Defense. Mr.
Tinsley was correct. I think I gave that to him the day
before. The Trooper got'it to me(the day before and I
immediately sent é copy to Mr. Tinsley. Basically, ﬁhat
just shows the activity that goes on at that particular
location. Mr. Tinsley was‘talking about the empirical data
that is needed. 1I've gdt a case for you, Your Honor. I
think he actually handed it up to you, the State v Vickery
case. It actually -- it’s a roadblock case that actually
happened in Greenwdod. I think it happened in'2009. In
fact, I think Mr. Garrett argued the case and I think Mr.
Tinsley, Jamison’s father, sat with Mr. Garrett if I'm not

mistaken and I think they appealed it.
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Basically, in this particular case, it was a city
checkpoint and they argued that the city didn’t provide any
pre-existing empirical data. It went up on appeal and the
appeal court said -- I think that’s the appellate decision
that says the State does not have to have any pre—existing
emﬁirical data. The factors it talks about, I think it’s
Brown v. Texas, it laid out tho§e factors. It was
reiferéted in State v. Groom, which is the South Carolina
case basically stating the same thing this U.S. Supreme -
Court case talks about. 1In order for a roadblock to pass
constitutional muster there have to be three factors; the
gravity of the public interest served by the seizure, number
two is the degrée to which the seizure serves the public
interest, and three ﬁhe severity of the interference with
the individual liberty. |

The first issue and the third issue really weren’t an
issue. It’s that Second issue, the degree to which:thé
seizure serves the public interest, is basically going to
the effectiveness of the roadblock. Your Hohor, the Supreme
Court in State v Groom and then reiterated in State v
Vickery in the Cou;t of Appeals casé basically all says that
the State doesn’t have to prove ahy pre-existing empirical
data as to why they select this particular location. I
think in the transﬁript testimony was elicited that the

roadblock wasn’t for general criminal activity. It was for
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a specific reason. It was for people that were potential
impaired drivers. People violating —-- you know, not having
their seatbelt. People driving without a license. I think
this particular Trooper in this case was Trooper Jamie
Ashley. He’s been on patrol here in Greenwood since —-- it’s
either 2006, 2007; or 2008. He’s been here a while. He
actgally testified in court that he has pulled over 5, 6, 7.
people in this particular area where they had this
particular chéckpoint, so he actually had personal knowledge
and history of drunk drivers in that area. |

Your Honor, he also testified bn the pre-appro&ed
checklist that the Highway Patrol -- typically they have
locations thrbughout the counties where they have pre-
approved checklists. I think it has to go up the chain of
command in the Highway Patrol and ultimately be approved by
someone in higher authority. One of tﬁe First Sergeants
maybe down in Columbia. I'm not sure of all of the details
on that, but he testified that it was on thé pre-approved
checklist. Of course, we did not turn that over into
discovery to the Defense. Thé Defense wduld, I guess, love
to have that. 1It’s never been the State'’s position, and the
Court has never ordered the State, to turn over this pre-
approved checklist of however many locations there are. §So
Your Honor, the judge in this particular case -- I think it

was Judge Ryan Johnson downstairs, based on the Vickery
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case, said that we did not have to have any kind of
empirical data showing why this particular location was
selected. He ruled that indeed it was a constitutional
checkpoint.

THE COURT: I’1l turn it back over to you, Mr. Tinsley.

MR. TINSLEY: Two points in responée. If you look at
Vickery it clearly says the roving checkpoints are
unconstitutional. This one on this inspection report
speéifically says “roving checkpoint.” My first position
would bé that it’s unconstitutional right there. Then back
to Rule 5 and Brady they’ve got to produce something showing
some kind of empirical data. It’s unclear how much is
enough, but there’s got to be some as to why this spot is
effective. You‘know, none of these stats that the Trooper
testified to, none of that was produced in discovery as far
as his number of arrests over the years and why it was an
effective location. This pre-approved checklist, it wasn’t
produced. If you look at the inspection report it doesn’t
even show the effectiveness of the spot, because —- it shows
two arrests, but that doesn’t really»tell us a whole lot.
Two arrests when 20 cars come by is a lot different than 200
come through. It’s like a numerator without a denominator.
It.doesn’t teli you a whole lot. Doesn’t give you any kind
of ratio.

THE COURT: Let me ask you this. This pre-approved
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checklist, the State argues that that is something that they
should not have to produce because I guess fhe argument
would be is that that’s going to put everybody on notice to
the locations in the county not to drive your car if you've
been drinking.

MR. TINSLEY: I think everybody knows there are hot
locations in the public, but I'm just saying something has

got to be produced for why that location was selected, and

nothing was. He testifies to it and the State could’ve

easily produced’to me something saying that this location
was selected because he made seven arrests and witnessed
several others like hevtestified to, but none of that.was
produced and I think that’s clearly material to guilt or
innocence. How can we go check to the legitimacy of any of
this when we don’t find out about it until he testifies et
trial;

THE COURT: Solicitor, Mr. Tinsley says that Vickery --
and I’11 just have to read the Vickery case -- but says that
roaming checkpoiﬁts are not proper and your guy or somebody
has written on this inspection report “roaming checkpoints”.
Is there any significance to that?

MR. BLACK: I don’t think so. I think -- can I take a
look at thet inspection report, Your Honor?

THE COURT: Yes.

MR. BLACK: Did Mr. Tinsley state where it said “roaming
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10
checkpoints” in the Vickery case? Is there a page number on
that?

MR. TINSLEY: Yes. I711 find it. It says —- roving is
the term it uses. Page 6 on what I handed him, which would
be 222 on the one cite 515. 1It’s page 6. |

THE COURT: My copy doesn’t have page humbers.

MR. TINSLEY: Does it have the cite pages?

THE COURT: Start me on “Law/Analysis”. How many'pages
past that?

MR. TINSLEY: it’s the fouréh paragraph down from there.

THE COURT: After the heading “Law/Analysis”?

MR. TINSLEY: Yes, sir.

" (Whereupon, there was a brief pause in the proceeding.)

THE COURT: I don’t see where it says roaming
checkpoints are unconstitutional.

MR. BLACK: it says roving, Your Honor.

MR. TINSLEY: It says roving patrol stops.

THE COURT: Excuse me. Roaming?

MR. BLACK: Roving. |

MR. TINSLEY: Roving patrol stops.

THE COURT: Roving.

MR. BLACK: Which I think is different that what’s
written on that report.

MR. TINSLEY: And it’s my understanding that roaming —-

the Supreme Court has allowed these type of roving/roaming
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11
moving cheékpoints around a border in a case, and that’s the
only time that’s been allowed is my understanding.

THE COURT: Solicitor, you’re saying roaming and roving
are different?

MR. BLACK: Yes, sir, Your Honor. ‘Is that the copy Mr.
Tinsley handed you that inspection report? |

THE COURT: Yes.

MR. BLACK: Was there one in the file, in the appeal’s
file?

THE COURT: I don’t know. Let me look. All that’s in
the file is thé Magistrate’s return and Mr. Tinsley’s
appeal. |

MR. TINSLEY: Here it is.

TﬁE COURT: So what is the difference between roaming
and roving. If Vickery says roving checkpoints are not
permissible, and this has the designated rdaming, what is
the difference?

MR. BLACK: I think in this particular case, Yoﬁr Honor,
and I think it’s in the transcript if you take a look at the'
transcriét -- I don’t know the page number, but\I~read it
last week. Trooper Ashley testified in this case that they
wére kind of driﬁing around and nothing was really going on
that night and they talked to their supervisor and éhe
supervisor at that point made the decision to have the

checkpoint at this particular location. I’m thinking that’s
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12
why they put that on the inspection report, but otherwise
they complied with everything checkpoints are supposed to
comply with. They were in an area where they put up

signage. They wore vests like they are always required to

do. They put all the steps that they’ re supposed to do to

show that it was a checkpbint so that drivers just Wwouldn’t
sneak up past it. It was well lit. He testified that
that’s what happened.> He testified that it waé on the pre-
approved checklist. Hé testified that he’d made numerous
stops there in the past,‘so I think that merits
coﬁstitutional muster at that point.

_THE COURT:'I think what I hear from Mr. Tinsley he just
says that something -- some information of some sort néeded
to be pfoduced pursuant to Brady pfior to trial and that was

not done. Whether it’s whatever the police officer

testified to at trial or whatever that he was entitled to

something to provide some sort of justification for
selecting'this ?artigular location. What could have been
provided? |

MR. BLACK: And, Your’Honor,.I think Vickery goes
against that. I know on the copy that I handed to you on
the third to last page the first paragraph or the paragraph
at the bottom of that page starts with, “Vickery argued and
the trial court found...”

THE COURT: Third to last page?
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MR. BLACK: Yes, sir.

THE COURT: Okay. all right.

MR. BLACK: Do you see that paragraph where it says,
“Vickery'argued”? The second sentence begins with,
“However, the cases on point do not require the State to
present pre-existing empirical data to justify setting up
the checkpoint. The case‘law does require'some basis for
the checkpoint.” I think Mr. Tinsley was aware, going int
trial, that it was on the pre-approved checklist. I belie
that I had communicated that to him.

The procgeding page before that, Your Honor, talks
about -- it’s a Michigan caéé. Michigan v. Sits, I think.
It talks about in a particular checkpoint location there
were two violations out of 126 vehicles in the past. So aé
far as that second .prong under the Texas v Brown case that
was a U.S. Supreme Court Case, the effectivenessA——
basically Vickery and the Supreme Court says it doesn’t
really matter - seems to indiéate it doesn’t matter if
there’s one violation, two violations, three violations.
long as there is something. This Michigan case kind of'
seems to indicate the same thing.

THE COURT: Thank you. Mr. Tinsley, anything further
from you, sir? |

MR. TINSLEY: Just to point out.there’s no publication

either of this roadblock. Moving along to my second issue
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is with the videotape, which I will hand you up a cOpY of
the incident site road video. Under this State v Gordon
case, which I have handed up and Mr. Henderson referred to
earlier this morning, if the head on an HGN test is off then
it’s inadmissible. If it’s not on the video. Here I would
say the case should’ve been dismissed on the -- not under
the HGN test, but the walk and turn. Partially his feet
were not on there'fof the walk and turn. Just for Your
Honor’s notes —- I’m sure you don’t want to watch it now
while we argue. It starts 23:12:40 oh the HGN is when the
video starts. His first three stepé both feet are on the
video clearly, then on step four he steps behind the numbers
on the screen. So he is still actually on the video, but
it’s blurred by the numbering on the screen. Fifth step
behind the numbering. Then when he gets to steps —-- the
last three steps, six, seven, and eight it’s off the four
corners of the screen. It can’t be seén.- So I would say
that should, since it’s off the four‘corners of the screen,
both of his feet, that it should be excluded and thé case
dismissed. And also alternatively unde; the same thing that
Mr. Henderson was referencing earlier in Gordon it talks
about, “Even if we assume that the.video of the field
sobriety test is of such poor quality that its admission is
more prejudicial than probative, the remedy would not be to

dismiss the DUI charge. Instead, the remedy would be to
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redact the field sobriety test from the video and exclude
the testimony about the test.” So I would say that the
steps behind the numbering that makes it of sﬁch poor
quality that it’s not probative at that point. 1It’s just

misleading the jury and unfairly prejudicial, so it should

 be redacted. Now in this Gordon case -- we clearly did not

have the advantage of this when we argued the caée last year
since Gordon just came out a month ago. And I would say the
same goes that -- like I said, just to reiterate, first of
all I think it should have been excluded and dismissed
because his feét wére off‘the screen -- his feet, at’least
for three of the steps. So the three prior he is - it ié
blocked by the numbering on the screen. So while that’s not
a violation I think it should have redacted the test. And
also same logic on the horizdntal gaze test. His head is on
there, but I think it’s of poor quality because you cap’t
see his eyes and that’s the whole point of the horizoﬁtal
gaze test is to test the eyes. So both tests, at the very
least, should have been redacﬁed and I think he should be
erititled to a new trial on that ground if exclusion isﬁ't.
proper remedy; Even though I would say that it is based on
the feet being off the video for the last three steps.
That’s my argument on the videotape. I have one other if
you want the State to respond first.

"THE COURT: You still have one other after this?
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0 MR. TINSLEY: I’ve got one other one, yes, sir.

THE COURT: What about the video, Solicitor?

MR. BLACK: Yes, sir. I’m not sure if the head was ever,
raised at the trial, the issue about the head. I don’t
remember that being in the transcript. I could be wrong,
but I don’t remember that issue.

' MR. TINSLEY: It may not have been, but like I say this
Gordon case we didn’t have the benefit of that.

MR. BLACK: I think the main argument at trial was the
walk and turn test. The feet beiﬂg off the camera. Tﬁe
judge found that -- and I haven’t watched the video since
lést year, Your Honor, so I could be wrong. I think Mr.
Tinsley is right when he's saying.it was a couple of steps.
At the bottom it lists the date and the time, so I think
that’s where Mr.’Tinsley is sayihg the steps weren't
sufficiently clear. From what I can remember I could make
out the feet and everything. I could and the judge also
said as well that he could. There may have been an issue
where maybe the guy was off the camera for maybeféne-step.
I'm not sure. And I’m not sure if he fell off the camera.

I remember him stumbling, Juage, and I think the magistrates
have ruled and I think case law has determined that if the
Defendanf is at fault for going off camera the case
shouldn’t be tossed on that matter. And I’m not sure if he

was stumbling or not. I guess you would have to go back and
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take a look at that video. But the judge did rule -- Judge
Johnson on page 33 of the transcript he said with regards to

the feet on the field sobriety test that 99 percent of the

‘fieldvsobfiety test is on there. I’m not going to find that

there is a violation because one percent or a part of the
foot is not visible on the camera. So he denied the motion.
The judge made a ruling that everything waé visible
according to him-and it was also visible to me as well, Your
Honor.

THE COURT:  All right. The third issue, Mr. Tinsley?

MR..TINSLEY: The tﬁird issue is the refusal should have
been suppressed on the breath test under the implied c§nsent
statute which I have handed up. Section 56-5-2950(a) says,
“A person that drives a motor vehicle in this state is
considered to. have given cénsent to chemicalltests of a

person’s breath, blood, or urine for the purpose of

‘determining the presence of alcohol, drugs, or a combination

of alcohol and drugs if arrested for an offense arising out
of acts alleged to have been committed while a person was
driving a motor vehicle while under fhe influence of
alcohol, drugs, or a combination of alcohol and drugs.”
There is no offense arising out of -—- he’s not arrested for
an offense arising out of acts alleged to have been
committed. There’s no bad driving. There was testimony

that they saw no bad driving. Generally, in a DUI case,
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this is going to be easy because you’re pulling him over

because they’re speeding, not maintaining their lane,

whatever it is. Here that doesn’t —-- there are no acts —-

there’s no offensevarising out of acts alleged to have been
committed while he was driving under the influence. So I

would say that clearly under the language of the statute

he’s —- the State can’t offer him a breath test at that
point. So his refusal to —- he hadn’t consented, so his
refusal to take the test is -- should’ve been excluded.

Shouldn’t have been commented on.
THE COURT: Solicitor?

MR. BLACK: Your Honor, I don’t think that they

witnessed any bad driving, but this was once égain a

roadblock checkpoint. The Trooper téstified that the

Defendant pulled up to.the checkpoint. He was driving the
vehicle. There was no one else in the vehicle so he was
indeed driving the car. So he testified that I think he
said he smelled alcohol coming from the Defendant’s breath
and also =- he Smelled the alcohol and he also had bloodéhot
éyes. I don’t know if that’s in the particular transcript,
but from what I remember during the course of the trial
those were the reasons. With these roadblock caseé everyone’
gets stopped thaf comes through the roadblock. They don’t
randomly select cars or waive cars through. Everybody gets

stopped. So they made contact with him, asked him for his
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drivers license, and that kind of sort of thing. Did their
inspeption, smelled the alcohol, and at that point‘they got
him out of the vehicle and offered the field sobriety test
to the Defendant. The statute cleariy states that people
that get arrested they get offered the DataMaster test and a
refusal can be used against them.

THE COURT: What triggers it is the arrest for the DUI
and not evidence in support of the arrest, whethér it’s bad
driving, bloodshot eyes, or whatever.

MR. BLACK: That’s right. He 'was arrested for DUI at
the scene.

THE COURT: Aqd that’s_fhe trigger, right?

MR. TINSLEY: I think the plain language'of the statute

says if arrested for an offense arising out of acts alleged

‘'to have been committed while a person was driving a motor

vehicle.
THE COURT: Right. And the offense being DUI.

MR. TINSLEY: See, I think the offense is something

beyond DUI is the way I read the plain language of that

statute. If arrested for an offense ariéing out of acts
alleged to have been committed. Because it --= it couid
easily, you know -- these statutes are strictly constfued
against the State. It could easily say if arrested for the
offense of driving while under the influence if that’s what

it meant. That’s my —-
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THE COURT: That’s 56-5-2950 -

MR. TINSLEY: Section (a).

'THE COURT: Okay. All right, guys. I'm going to put
this on the under advisement stack and take a iook at what
gou've given me and I’11 let y’all know.something.

MR. TINSLEY: If you would like to look at it, I don’t
think I gave you the time on the HGN test. It beéins at
23:09:20.

THE COURT: Got it. Thank you very much.

- — END OF REQUESTED TRANSCRIPT OF RECORD - - -
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_ STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENWOOD )  EIGHTH JUDICIAL CIRCUIT

THOMAS A. WILLIAMS,
AppeHant,
v, ORDER

STATE OF SOUTH CAROLINA, C/A No. 2014-CP-24-1091

Respondent.

PRESIDING JUDGE: HON, DONALD B. HOCKER
COURT REPORTER: TARA T. SCOTT

APPELLANT’S ATTORNEY: R. JAMISON TINSLEY, JR.
 RESPONDENT’S ATTORNEY: MICAH BLACK

DATE OF HEARING: WEDNESDAY, SEPTEMBER 2, 2015

This matter came before the Court for an appeal hearing from Magistrate’s Court on
Wedaesdéy,. September 2, 2015, at 9400 am. The Respondent was tepresented by Assistant
Solicitor Micah Black of the Eighth Circuit Solicitor’s Office. Iﬁé Appellart was represented by
' R. Janiison Tinsley, Jr.

Procedural History

Appellant was arrested for DUI on March 30, 2013, by _T’roopa James C. Ashley of the
South Carolina Highway Patrol. Appellant was issued Ticket Number G-000332.

A jury trist was held i this matiér on Tuesday August 26, 2014, and Appellant was
found guilty of driving under the influence.

Duting the course of the trial, Appellant timely objected on multiple grounds and timely
appealed the Magistrate's ruling on the Iegal matters discussed herein,

Based upon a review of the clerk’s file and arguments of counsel, the Court hereby makes
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the following FINDINGS OF FACT and CONCLUSIONS OF LAW:
1. The Court finds that the traffic safety chec'k—point set up on North Main Street, just
off Montague Avemue, in Gregfiwood, South Caroi-ina, was constitutional pursuaﬁt to State v.
Viekery 399 S.C. 507 (S.C. Ct. App. 2012).
2A.  The Court finds that the walk and turn field sobriety test performed by Appeliant
was sufficiently c-;apit.ﬁ-,md on the incident site video so as to conform with the videotaping
requirenients set forth in Code Seéction 56-5-2953. Appellant argued that his feet were not
captured on video during every step of the walk and tufn test. The Court ﬁ_‘nds that the time
Appellant's feet were not on video during tﬁe test to be .insi‘gniﬁcan.ftﬁ

e v. Gordon, Op. No. 27554 (S.C.

?B.  Appellant argued the applicability of St
August 5, 2015), which was decided after Appell‘ami’s'tri’a'l. Appellant argued to this Court that,
in the alternative, Gordon should apply because Appellant’s feet were on video but could not be
seen. Under this scenario, Appellant argued that Appeilant's- performance of the walk and turn
field sobriety test should be suppressed and redacted if Appellant is graﬁtgd a new trial. The
Court rejects this argument. |

3. The Court finds that the State did not violate Rule 5/Brady by turming over an
Inspection Report (which sets forth and describes violations made at the checkpoint location on
the night of Appeliant's arrest) to the defense on tﬁc day before trial. The Siate turned over the
document as soon as it xeceiv‘cd' the document from law enforcement. The Court finds that
Appellant was not prcjudfcaé by this disclosure on t_hé day before trial.

- 4, Appellant timely objected at trial that the State violated Rule 5/Brady by first

producing evidence regarding the $.C. Highway Patrol's selection of this site for a 'ro’_adblo'ck

Page 2 of 4
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duxiz;g Trooper _A_s'lﬂEy's, testimony under eath during frial. Appellant contends the failure to
produce such cvidgnée prior to trial constitutes 4 Rule 5/Brady vielation, On April 16, 2013,
Appellant fited and sesved the State with his Rule 5/Brady motion, which jn pertinent part
requested. “[ajny and all investigation reports, infotmation, of material which tends to establish
' the Defendant’s innoeence, to mitigate purishment, or to impeach, discredit, or contradict the
testimony of any witness whom the State will or may call dt trial,” The Court finds that the
State’s failure to produce this evidence regarding the S.C. Highway Patrol's selection of this site
for a Igadblcek-, which was first disclosed by the State¢ dusing Trooper AéMey‘S» testimony during
trial, was not a Rule 5/Brady violation because such evidence was not material to establish
Appellant’s guilt or innocence, did not mitigate punishment, and/or did not impeach, discredit, or
contradict Trooper Ashley's 1esﬁmeny; | |
SA. Appeliant timely objected at trial to the admissibility of Appellant's refusal to
provide a breath sample. Appellant contends the Magisirate erred in allowing the State to.
{ntroduce evidence of Appellant’s refusal to pravide a breath sample because Trooper Ashley did
tiof have the statutory right to offer Appeflant a breath test pursuant to Code Section 56-5-
' 2950(A), which provides in pestinent part: “A person that drives a motor vehiicle in this State is
cansidered to have given. cotisent to cheinical tests of the person’s breath, Blood, or urine for the
purpose of determining the presence of alcohol, drugs, or the combifiation .Qf alcohol and drugs,
if arrested for an offense arising out of acts alleged to have been committed while the person was
driving a motor vehicle while under the influence of alcohol, drugs, or a combination thereof.”
5B.  Trooper Ashley testified that Appelant drove up fo the roadblock, but Trooper

Ashiley never festified to any bad driving by Appellant. (T7. p. 24, 1. 4-10.) Appei‘_iant‘i—:’on'tends

| Page 30f 4
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that he did not have to consent {0 & bseath test hecause he was not arrested for an offense arising -
out of acts alleged to have been commiitted while he was driving a motor vehicle while under the
inflsence. Appellant argues that he was merely arrested for driving under the influence.
Appellant argues the State, therefore, 'shoﬂi‘d not have been allowed to introduce -evidence. of his
fefusal to provide a breath sample, The Court finds this argument is without merit because any
person arrested for,dri.ving under the influence has consented to a breath test, so. the Magistrate
properly allowed the State to intioduce evidence regarding Appellant’s refusal to provide a
bréath sample.
IT1S 50 ORDERED.

FON. DONALD B, HOCKER
Presiding Circuit Court Judge

Laurens, South Carolina

Page 4of 4
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. conveys a clear meanmg the rules of statutory mterpretanon are not needed and the court has no

- right o nnpose another meanmg However, penal statutes wx]l be strrctly construed agamst '

' 'nterna] cnatlons oxmtted)

.."the state.” State ¥ 'E'Iweu 403 s c 606 743 5132' ;802" 806 (20

The siatute states a person consents to a breath test 1f arrested for an offense arrsmg out of

.'acts alleged to- have been comrmtted whlle dnvmg under the mﬂuence of alcohol §56 5

o 7930(a) The clear requn'emem of thls statute is thal to offer a breath tesl o a: defendant arrested E

~'for DUI the State must make the arrest based on an act beyond merelv drwmg -under the .

mﬂuence Am act of bad d"':‘ ing comi ""ted bv the defendant whlle dnvmg under tbe mﬂuence' -

jwould sufﬁce 10, allow the pohce to. o_ er a breath test to the defe ' :_am he offense‘ could be .

The magist te; th herefore erred 1n allowmg :

'vehncle whlle dunder the mﬂu _ce of. lcoho B

- State to produce evrdence of ‘Appellant < refusa] 10 take a breath test as the State c’_;__ not show' g

. Appe]lant gave 1mphe | consenr o take a breath tes“"-

The Coun should amend m Order and gam Arppel ni 2 n.fe‘x"i/ malbecause of the
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magistrate’s. prejudicial error in allowing the State to produce evidence of Appellant’s refusal to

take a brea’th test.
_ Furthermore, the Court erred in refusing to vacate Appellant's conviction based upon

State v. Vrckerl '399 S C 307 732 S.E:2d 218 (Ct App ’)017) lckery requrres the State 10

'present evidence estabhshmg "some ba51s for the location of the checkpomt " 1d,, at 224, At

: -._mai the State ﬁrsi produced evxdence regardmsa the S.C. Hrahway Patrol s selecnon of this site”

fora roadblock durmg Trooper Ashley 5. testlmony uuder oath durmg mai Appellam contends

;the fallure to produce such evrdence pnor to trral consututes a Rule S/Bradv vnolatron Appellant-

'waq demed the opportumty to mvesugate the subject matter tesuf ed to bv Trooper Ashley-

because Appellani ﬂrst rned of thm evrdence durmﬂ Trooper Ashleyq mal tesumonv-

.Appellam eontends_that»the Court:éired njafﬁrn- ‘ng hrs convxcnon because such evrdence was .

. 'p.pellams aullt bevond 'reaqonable doubt ancl such» =

il 1o rlue.-~S§ete bernﬁ_ at

*the location of the roadblock when stich-evidence had not been provided to Appellant priof 1o

trial..

1Respeetfully submxtted
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Greenwood, South Garolina

November 16,2015
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State of South Carolina ) In the Court
) ] Of Common Pleas
County of Greenwood ) Indictment No.: 2014-CP-23-1091
= )
Thomas A. Williams, )
)
Appellant, )
vSs. ) Transcript of Record
)
State of South Carolina, )
)
Defendant. )
)

January 14, 2016

Greenwood, South Carolina

BEFORE:

The Honorable Donald B. Hocker, Judge

APPEARANCES :

Robert James Tinsley, Esquire
Attorney for the Appellant

Micah Black, Assistant State Solicitor
Attorney for the State

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.O. Box 184, Lexington, South Carolina 29071
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_ January 14, 2016

BAILIFF: All rise.

THE COURT: Thank you very much. Have a seat. All
right. Wé'ré on the record this morning and this, I
believe this case is Thomas Williams versus State of
South Carolina. Or the State versus Thomas Williams.
2014-CP-24-1091. And Micah Black is here present for the
State. James Tinsley is present for the
defendant/appellant. This is your motion to alter or
amend, Mr. Tinsley?

MR. TINSLEY: Correct, Your Honor.

THE COURT: Okay. I have some'familiarity or
T should have some familiarity with ip'or recollection of
the case, but if you will just kind of give me a little
factual background and theﬁ hit on those points that you
want me to consider with respect to your motion.

MR. TINSLEY: Yes, sir, Your Honor. May it please
the Court. Mr. Williams was arrested for DUI back on
March 30th, 2013. It's a road block case over at the
intersection of, I believe it was Main and Cambridge and
Mr. Williams approached the road block, was pulled out of
the car, given a couple field sobriety tests and taken
down éo_the station, offered the breathalyzer and
refused. He arrested for DUI. Subsequently convicted in

Magistrate Court in 2014.

Steven E. LeBlanc, R.P.R.) Circuit Court Reporter
P.O. Box 184, Lexington, South Carolina 29071

78



10

i1

12

13

14

15

16

17

18

18

20

21

22

23

24

25

And the points that we have raised in the motion to
alter prior order was that first the Court should have
suppressed his b;eathalyzer refusal because the State
didn't have the right to offer him the breathalyzer under
the implied consent statute which is 56-5-2950 section A.
It specifiesAthat a person that's consented to chemical
test, breathe, blood or urine for the presence of alcohol
or drugs or a combination if arrested for an offense
arising out of acts alleged to have been committed while
the person is driving a motor vehicle under the influence
of alcohol or drugs or a combination thereof. And our
argument is there's got to be something beyond just mere
DUI that he has done that he has been arrested for for
the State to offer him a breathe test.

And here there was no bad driving. There was ‘no
evidence produced at trial of bad driving. Merely that
hé drove up to the road block and when the officer
interacted with him, he was taken out and eventually
arrested and we think that offense arising out of acts
alleged to hsve been committed while the person is
driving under the influence requires, it just requires
something, or almost anything could do it. Driving left
of center. Speeding. No taillight. Whatever traffic
violation. | |

There was nothing else here and penal statutes are

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.O. Box 184, Lexington, South Carolina 29071
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strictly construed against the State and we think the
language of this statute is clear that there's got to be
something more than just driving under the influence so
;he Magistrate Court should have suppressed the refusal
and he's entitled to a new trial.

And our second argument that we have raised in our
motion to alter or amend is that tﬁe Court shoﬁld have
vacated the conviction under Vickery because the State
first producéd evidence regarding site selection for this
road block at trial, testimony under ocath. They gave us
nothing other than thié sheet that should be in the court

file the day before trial. ‘That just kind of gives the

"arrest they made at the scene. It doesn't go into why

they selected this site and so this is a Brady violation
there. It's material to the statement to prove his guilt
beyond a reasonable doubt and given that it was not
turned over before trial giving anything related to why
the site was selected the Court should overturn the
conviction on that grounds. Thank you) Your Honor.

THE COURT: Thank you. Okay. Mr. Solicitor.

MR. BLACK: Thank you, Your Honor. As to the first
point that Mr. Tinsley raised was the implied consent
statute. The language that he's referring to states if
arrested for an offense arising out of acts alleged to

have been committed while the person was driving a motor

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.O. Box 184, Lexington, South Carolina 29071
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vehicle while under the influence of alcohol, I think the
language is very simple. The act that the driver, that

the defendant in this case committed was him actually

driving under the influence.

I will agree with Mr. Tinsley, he wasn't swerving
when he pulled up to the road block. He wasn't speeding,
There was no other offense other than the fact he pulied
up, the officer noticed a smell of alcohol and
at that point he become concerned and began questioning
him and the defendant admitted to consuming several
drinks. At that point the‘defendant got out of the
vehicle, failed the field sobriety tests and was
subsequently arrested. The act that the statute is
referring to quite simply is he was driving a #ehicle
while impaired.

THE COURT: Let me just stop you just a minute. If
I understand, and I wanted to look at my order because I
did not recollect that argument beiﬁg presented.
Evidently it was because it's addressed in my order. I
remember we talked at length about Vickery and there were
some other issues that you raised that apparenﬁly you're
not raising in yodr reconsideration motion, but you're
saying, Mr. Tinsley, and I'm gonna come back to you,
Solicitor, you're saying, Mr. Tinsley, that there has to

be an arrest for some traffic offense over and above the

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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DUI offense such as speeding, driving left of center and
that sort of thing.

Apart from whether or not that's a valid argument, I
have never seen a DUI case, and I tfied tons of DUI cases
when I was in private practice in the older days, they
don}t make as many DUI cases as they used to, but I never
saw where there was a ticket for speeding or a ticket for
driving left of center or any of that. They wrote a
ticket for DUI and that was it. So that's an intefésting
argument that you make.

MR. TINSLEY: I don't think it necessarily has to be
an arrest but the officer has to ——. ‘

THE COURT: Well, it says if arrested for an
offense. And you're saying the word offense connotates
speeding, driving left of center, something of that
nature. So taking your reading of that statute, it says

there has to be an arrest for some offense other that the

DUI.

BN

MR. TINSLEY: And it may be the reason for the
original arrest or the original stop is the bad driving.
Because your standard, if it's not a road block case is
going to say I stopped him because of one of these
things.

THE COURT: Right. But in any road block case then

if your argument has merit to it, then there could never

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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be a breathalyzer offered in a DUI case when there is a
road block.

MR. TINSLEY: Not necessarily because a lot of times
there will be equipment violations on top of it.

THE COURT: Maybe so.

MR. TINSLEY: Or there is the rare occasion where
somebody comes up to the road block doing something. But
I just think legislature, if they wanted to say anybody
arrested for DUI consents, they could have said that.

| THE COURT: = Solicitor, your position is that the
word offensé means the DUI?

| MR. BLACK: Yes, sir, Your Honor. I think that that
is exactly what it means. It can mean any type of
infraction but I think sometimes fhe truth is so obvious
it kind of just hits you in the face and in this case the
offense arising out of acts alleged is the actual
driving. He was driving on the road while he was
impaired. And so I believe that in this particular case
that it's quite simply he was driving a vehicle while
drunk so the officer had every right to offer him a
breathe test in that regard. '

THE COURT: Well, then, we didn't spend a whole lot
of time on this particular argument, did we?

MR. TINSLEY: We brought it up and it was I think

the last point probably.
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THE COURT: Because I think we spent more time on
Vickery and more time on the video. Okay. All right.
Well, Solicitor, then if your argument has merit, then
why doesn't the sentence stop at vehicle? Why include
while under the influence? If you're saying the word
offense means the DUi, then Why didn't the legislature
stop it after the word motor vehicle?

| MR. BLACK: Judge, I wish I could explain what the
legisléture thinks and I think:a lot of. people in this
room would iove to know what goes on in the minds of the
legislature. I think when you get a lot of 1awyérs down
in Columbia writing laws, I think sometimes chaos ensues
and I think the DUI is a prime example of that. It's
very verbose, very wofdy but I think if'you quite simply
just look at what the legislature was intending, I think
that they intended for when a person was arrested for
DUI, field sobriety tests tb be offered as well as the
breathe test to be offered for the State to ultimately
make a cése.

The offense, the language that I'm looking at in the
implied consent statute which I believe you have in front
of you, the offense arising out of the acts alleged to
have been committed. The offense is the DUI and I think
that maybe that's being overshadowed by the wordiness of

the statute but if you look at that word offense and then

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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you look at what's going on in this particular case,
somebody driving down the road, somebody committing a
crime, driving under the influence, that's what's
important.

I thiﬁk if we were to take Mr. Tinsley's argument
and if we were to take the argument that they are making
and a trooper who is sitting out on the side of the road
and a person pulls.up, doesn'f commit any traffic
infractions but the trooper smells alcohol coming from
the person, what's that trooper supposed to do? Is he
supposed to just let them keep on driving down the road?
What happens when that defendant drives off the road'and
kills himself or killé somebody ﬁwo_miles down the road?
Highway patroi gets sued. The trooper gets individually
sued. It's a total wreck. And I'm sure that any defense
attorney is gonna be lining up to take the personal
injury case. So in this case it's kind of you're damned
if you do and ybu're damned if you don't. I think if you
take a common sense approach to this you're gonna easily
rule in the State's favor.

THE COURT: Right. Right. Let Solicitor Black

address Vickery and then I'll turn it back over to you,

okay?

MR. BLACK: Yes, Your Honor. I think the point that

he was making with Vickery dealt primarily with the

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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11

inspection report and I'm not sure if you have a copy of
it or if you saw it previously. Thé inspection report is
basically a report of all of the infréctiohs that occur
at that particular location on that particular night and
I have asked, in this particular case I had'asked the
trooper to get ‘it to me. He got it to me the day of
trial and I gave it to the defense the day of trial right
before the trial started.

The locations are selected based on a pre-approved
list that has to be kind of disclosed and mandatéd down
from the highway patrol every year. So there is a list
of places within each county that they can set up, check
points and this particular place they had set up a check
point. I believe-the trooper testified at trial that he
had been on check points at that particular location for
several years in the past. I think he has been with the
highway patrol for eight years so he has done numerous
check points at this location. He's arrested individuals
at this particular location for traffic infractions and
that's the basis for why they selected theée places.

I don't think that there is any kind of Brady
violation that the defense was prohibited from making an
argument. I don't think it hurt their case at all about
finding out this information the day of trial unless

you're gonna argue that the case should have been tossed
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because they didn't have this information, but I think
that the testimony is enough. The inspection report is
enough for us to overcome getting him the discovery the
day of that - that particular sheet of paper that
basically just lays out, yeah, we arrested one person for
DUI, two people had their taillights out or they didn't
have their taillights working and somebody had their
music too loud. I don't think that hurts the State
whatsoever or the defense in this particular case.

THE COURT: All right.  Thanks, Solicitor. Mr.
Tinsley. 4,

MR. TINSLEY: Just to clean ﬁp the first argument
talking about the legislature's intent, all we've got to
go on or the best thing we have to go on are the words
they write and they chose to add that language and they
could have stopped it with arrested for DUI. Instead
they didn't so those words have to mean something and
these statutes are strictly cohstrued against the State.

As for the comment, I would flip thelother side and
say there's not enough lawyérs in Columbia to try these
things getting drafted like that.

And for the second argument, that check, whatever
the name of that one sheet of paper is, just setting
aside the time limits of when it was produced to us, he

testified to all this stuff about why that site was

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.0. Box 184, Lexington, South Carolina 29071
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selected, the history of it and the supervisor making
that decision and we had none of that information before
trial. That was - he was under oath testifying when we
got all that information so we never had any opportunity,
to verify checking into that. So I just don't think that
they can come producing material evidence at trial that
was never turned over in diécovery. fhank you,‘Your
Honor. |

MR. BLACK: Your Honor, may I pass up -- I was going
to actually use this for the next case, but it's just a
copy of the DUI statute 56-5-2953. There is a section
(a) and I have highlighted section (a), and under Seqtion
(a) there is a 1, 2 and 3, and under 2 it talks about the
video recording at the breathe site and it talks about
what must be included and if you strictly construe this
particular statute, it talks about what you must have and
it talks about including the entire breathe test
procedure. Person being informed that he's being video
reéorded, that he has the right to refuse the test.
Under (b) it talks about including the person taking or
refusing the breathe test and the actions of the breathe
test operator and so on and so forth. So this particular
statute is saying that all of this must be video
recorded. So I think if you look at the plain language

of this particular statute it's pretty obvious that it's
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got to be recorded for future purposes and that being the
jury trial.

THE COURT: All right, guys, I'm gonna take a look
at this once égain and let y'all know something as soon
as possible. Appreciate your hard work.

MR. TINSLEY: Thank you, Your Honor.

MR. BLACK: Thank you, Your Honor.
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STATE OF SOUTH CAROLINA ) THE COURT OF COMMON PLEAS
)
COUNTY OF GREENWOOD ) No. 2014-CP-24-1091
: )
THOMAS A WILLIAMS, )
)
PLAINTIFF, )
)
VS. )
) ORDER DENYING MOTION TO
STATE OF SOUTH CAROLINA, ’ ) RECONSIDER |
| ' )
DEFENDANT. )
)
)

THIS MATTER IS BEFORE THE COURT on Appellant's Motion for Reconsideration
of the Court’s October 9, 2015 Ordef Denying Appeliant's requested relief. The Appellant raises
two issues.

Appellant's first argument was that the State should not have been allowed to introduce
evidence of Appellant’s refusal to provide a breath sample because Trooper James C. Ashley did
not have a statutory right to offer Appellant a breath test pursuant to Code Section 56-5 -2950(A).
Counsel for Appellanf argued that because Appellant was arrested only for DUI and not a traffic
offense committed while driving under the influence, Appellant did not provide implied consent
to a breath test being offered. Furthermore, Appellant's second argument was that the evidence

regarding the S.C. Highway Patrol's selection of the roadblock site was produced in violation of

Rule 5/Brady.

After careful consideration of the Appellant's Motion for Reconsideration, the Court

respectfully declines to grant the Motion based on the following findings. While the Court
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appreciates Appellaht's argument of 56-5-2950, the Court does not interpret the statute to
exclude implied consent for an arrest of solely DUL Furthermore, the Court does not believe
that Appellant was prejudiced in anyway with the evidence produced through Trooper Ashley's
trial testimony. The evidence provided did mot establish Appellant's innocence, mitigate
punishment or impeach, discredit, or contradict the testimony of the State's witnesses. |

WHEREFORE, Appellant's Motion for Reconsideration is respectfully denied.

IT IS SO ORDERED.

Donald B. Hocker
Circuit Court Judge

February 12, 2016
Laurens, South Carolina
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