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| STATEMENT OF THE CASE
The lpartles were heard by Commrssroner Susan S. Barden on November 7, 2016
o in Hartsvrlle South Carolrna On March 14 2017 Ccmmrssroner Barden issued the
followrng Order | | |

' FINDINGS OF FACT

1. The parties to thrs proceedrng are subject to and bound by the
“terms and provisions of the South Carolina Workers' Compensation Act,
with BGF Industries, Inc., Employer, and Great American Alliance
Insurance Company, Carrier. :

S 2. Claimant rnjured her head and neck in an admrtted accrdent
on May 18, 2012. Claimant alleges that she aggravated her pre-existing
psychological condition, a claim I find is not supported by the greater welght
of the evrdence

_ 3. Clalmant is not remotely credible (if | did not feel strongly after :
the hearing, reading Claimant's deposition testrmony in its entirety only
confirmed my impressions). | base this finding on my observations of
~Claimant, the inconsistencies in the delivery of her testimony, and on her
- very “selective” memory at the hearing and at her deposition (particularly
with regard to her denialflack of forthrightness of significant, pre-existing:
conditions for which Claimant received treatment). After observing
- Claimant at the hearing, reviewing Claimant's prior -medical history along
with her sworn testimony, and reviewing what Claimant has told post-
accident providers, the descnptrve words that come to mlnd are wrly and
manrpulatrve : oo

4 B Clalmant is 56 years of age (Tr p-17).

_ 3. Clarmant is a high school graduate and subsequently

- received her C.N.A. and other certlﬁcatesldegrees from a technical college

where she also took phlebotomy, computer, and home health courses (Tr .
'p 18; Clarmants Depo pp. 9-10).

_ }6'. Clarmants employment hlstory includes work as an
- assembler an assistant manager at a drycleaners, a manager of a gym,
and a school cafetena cook (Tr p 20; Claimant's Depo PP. 16 50- 51)

7. | Clarmant's job with Employer was a weaver (Tr p. 23,-.
Claimant's Depo., p. 16) S



_ 8.  Prior to the accident, Claimant has documented longstanding,
“chronic”. pre-existing depression and anxiety disorder for which she took
various psychotropic medications over the years, mcludlng Prozac,
. Wellbutrin, Lexapro, Cymbalta, Effexor, Xanax, ‘Ambien for insomnia, and
Lorcet (Dr. Fred D. McQueen, APA #13, 9/12/05, p.191; 1/10/06, p. 192; -
- 4/10//06; p. 193; 9/11/06, p.194; 12/8/06, p. 194; 2/16/07, p. 195;.8/9/07, p.
197; 8/17/07, p. 198; 11/27/07, p. 199; 4/21/08, p. 200; 7/22/08, p. 200;
- 10/21/08, p. 201; 2/13/09, p. 201, 5/15/09, p. 202, 2/13/09; p. 203, 8/17/09,
p. 204; 11/17/09, p. 205; 2/12/10, p. 206; 11/22/10, p. 208; 1125/11, p. 209;

59111, p. 212, 9/30/11, p. 215; 1/13/12, p. 219; 3113112, p.224; Ex. 3to

~ Depo. of Dr. Daniel L. Collins; 5/14/12; APA #12, Dr. James J. Brennan,

- 7127/06, p. 187). This was ongoing treatment and not remote, episodic

treatment. Claimant also had longstanding pre-existing chronic neck and’
back pain (primarily neck pain) for which she was treated with Lorcet,

Flexeril, and Percocet (4 days before the accudent she received refills for -

Flexeril, Percocet, Xanax, and Lyrica) (Ex. 3 to Depo. of Dr. Collins,
5/14/12). Notwithstanding Claimant's extensive history, she would not -
volunteer (or admit) to her pre-existing chronic pain, -chronic
depresswn/anxnety and chronic migraines. Notwithstanding the degree of -
her pre-existing pain and extensive treatment, Claimant testified under oath
that she could not “remember” whether she was treated for neck or back
problems, even_though the severity of Claimant's neck was such that
~ cervical surgery is mentioned as a possibility in Cl aimant's family doctor’s
records.pre-dating_the accident _in -issue (Claimant's Depo., p. 36).
Claimant suggested in sworn testimony that her psychological treatment
- was episodic/*in the past” instead of ongoing. She would not admit to taking -
pain medication, as the only thing she could “remember” was taking blood
pressure medication and medication for hypothyroidism; it is noteworthy .
that she could “remember” these unrelated medications (Clalmant s Depo.,
" pp..37 & 41). Claimant's failure to be forthright greatly damages her
cred|b|||ty One only needs to read Claimant's pnor medical history in its
~ entirety, then to read her deposition testimony in its entirety, and her
Facebook pages to judge credibility. Further, at the hearing, Claimant did.
not redeem herself by her inconsistent presentation, her selective memory,

- and her denial of pre-existing conditions (dizziness, etc.) (Tr., p. 28), despite

the fact that in January 2011, Claimant underwent a CT scan of her head - -~

for dizziness and headaches (APA #14, p 25 Clalmants Depo in its
entnrety APA #13 inits entlrety) o

9. Claimant's spouse is dlsabled and does not work.. This has
- caused a hardship, as Claimant was on probatlon again” on the date of the
injury because of her havmg to previously miss work because of her

= .husbandscondltlon (Tr., p. 44; Claimant’s Depo., pp, 9,14, & 25).

, 10.  Claimant also has situational stressors regardmg her son,
including but not limited to his attempted suicide (APA #3, p. 98). Claimant



_alSo has taken care of both her parents'through their deaths, as well as’ o
continuing to deal with one of her sons hea!th issues; mcludmg kldney
_ problems (Tr., pp. 44-45). .

11. Contrary to Claimant's testimony at the hearmg that her

 headaches are now “different,” Claimant is documented in medical = - -

evidence as having pre-existing “chronic migraines” which were and are -
debilitating and for which Claimant underwent a CT scan of the brain. In -
addition, Claimant also has (documented) pre-existing sinus and tension
headaches (APA #13, PP 205-206, 209, and 211-212 APA #14, p. 25).

. 12, Claimant's testimony that she never had any dizziness
prior to the accident in issue is refuted by Defendants’ APA #14, page
225, showing  that on January 23, 2011 Claimant underwent a pre-
- accident CT of the brain for the specified reasons of dlzzmess and
headaches (APA #14 p. 225). '

13. In 2010, Clalmants physician states that “| dont know how
- much Ionger she will be able to continue in the work field because her body
at this time is breaking down.” He goes on to suggest that Claimant. seek -
Vocational Rehab assistance and sedentary work. The next year
Claimant's physician wrote that he does not feel that Claimant should
physically be performlng the ]Ob she was performmg (APA #13 PP 208 &
- 217).. .

14, Clalmant has pre-existing sleep difficulties for which she -
" was prescribed medication for years prior to the date of the accident.
Claimant’s sleep difficulties are not new, as she would have providers |
believe (APA #13, 8/12/05 - 9/30/11 pp 191- 193, 197 199 201-203 205
206, 212 213). .

. 15. After the accident, Claimant 6ont|nued to work for 3‘ months.
- | give this evidence great weight (Tr., p. 50 APA #8, P 135 APA #10 p.
| _161 Clalmants Depo PP 49&60) B - , . '

o B 16 Clalmant did not Iose conscnousness on the date of the»
’ accndent | base this fi ndlng on APA #10 page 161. ‘

17_. On June 1, 2012—2 weeks after the date of the accident— -
Claimant is documented as having “no focal neurological deficits,” and
that she had no internal head injuries from her fall. Claimant’s recent
memory and remote ‘memory are documented as normal.’ Of all the

o post-accident evidence, | give this the greatest weight, and find it is more

compelling than any later evidence to the contrary, Claimant's later
statements to providers, Claimant's testimony at the hearing that her
" memory is compromised, or to Claimant's “performance” at the hearing | '



: (APA #8 pp 134 135, testlmony of Clalmant observatrons of the
undersrgned) y

18. At her visit with Dr. McQueen _tw_o_ygeﬁﬂ the date of the
accident, Claimant was crying about her “home situation with sick spouse;”
Claimant's pre-existing “chronic pain - syndrome” and her pre-existing

“chronic” depressron are also referenced. | give ‘this evidence greater = -

weight than | give to Claimant's self-serving statementsltestlmony to the
' contrary (APA #3, p. 135) ' :

) 19. As to opinions: from physrcuans | also give great weight t to the.

: - conclusions of Dr. C. Thomas Gualtieri, a psychiatrist, whose impressions .

of Claimant mirror the undersrgned s, and also match the evidence set forth

supra. Dr. Gualtieri states in his report: “the. patient'’s evaluation today

demonstrates a ‘non—credrble clinical presentation, with  dramatic
inconsistencies. The Patient's overt memory performance and indeed
general appearance, fluency, and lucidity is quite a variance with her
claimed symptomatology. There was clear evidence of symptom
- exaggeration” (APA #20, p. 265). This physician was clearly not fooled or
-manlpulated by Clarmant (APA #20 pp 265-275) ' :

: 20. - Clalmant testified that she did not remember seelng Dr.
: Brennan with Florence. Neurosurgery & Splne in July of 2007, complaining
of neck pain, low back pain, bilateral hip-pain, and numbness and tingling
_in her hands (Tr.,. p. 53). -Claimant further testified. that she did not
remember at that time she was taking a number of different medications for
pain -and- depression.. When asked about taking Lyrica, Claimant
" responded, “I cannot remember.” When asked |f Claimant remembered
taking Wellbutrin, Claimant responded, “no sir.” When asked if she -
~ remembered taking Xanax, Claimant testified, ‘I can't remember that -
incident at all.” When asked about taking Avandia, Claimant testified that
she did not. remember that medication. Claimant was asked if she
‘remembered taking the medication Soma and her response was “no sir”
(Tr., p. 53). Again when asked about whether she remembered taking .
: Skelaxrn her response. was “no sir” (Tr., p. 54). Dr. Fred McQueen states
" in his report of September 11, 2006, “I do not know how much longer she is
‘going to be able to continue to work, and she works 12 hours a day” (APA :
#13, p. 194). When Claimant was asked if she remembered Dr. McQueen

. telling her that, her response was “no sit" (Tr., p. 54). In May of 2009, Dr. -

McQueen was prescribing Prozac, Lorcet, Xanax, Flexeril, and Ambien,
. however, Claimant continued to testify that she did not remember those

medications (Tr., p. 55). Claimant was asked about a statement in the

. report. from Dr. McQueen dated November 22, 2010, where he wrote “Idon't
~ know how much longer she will be able to continue in the work field,
. because her body is breaking down,” and Claimant testified that she did not
remember that (Tr., p. 56).  In May of 2011, Clalmant could not rernember'



" if she was being prescribed Percocet for chronic pain (Tr., p. 56).. In
- February of 2012, three months prior to her accident, Claimant was
" prescribed Percocet, MS Contin, Morphine Sulfate, and Xanax by Dr.
Collins (APA #13, p. 221), however, Claimant could not remember that (Tr., .
p. 58). Claimant appears to have very selective memory when confronted

“about the myriad of medications and prior treatment for chronic pain and - -
depression for at least elght years prior to her ]Ob injury in May of 2012. -

21. Clalmant has a long hlstory of pre-existing Situatlonal '
stressors and pre-existing depression as documented by Dr. Fred
McQueen on September 12, 2005, “quite a lot of stress; her husband who

- recently returned from Iraq has had a heart attack and is now undergoing

testing to see if there is a blockage” (APA #13, p. 191). On January 10,

- 2006, Dr. McQueen notes, “her child has just been at Duke for surgery, she .

has not been sleeping well at all. She has gained 15 pounds recently, partly
. .due to stress” (APA 313, p. 192). On April 10, 2006, Dr. McQueen notes
“she has a lot of problems at home with her husband and son so she dld_
“not see Dr. Arthur.” “She is taklng care. of her mother.”
“She has a problem with her husband who is ill and son who is ill” (APA#13,

~ p. 193). On August 9, 2007, Dr. McQueen notes “she has unfortunately lost
 her job due to the accident [different employer] and she is in a depressed

state at this point." “She has difficulty controlling her temper with her famlly ]
(APA #13, p. 197). On August 17, 2007, Dr. McQueen notes “it is my
- professional opinion since February 13, 2007 evaluation that Ms. Rummage
~ was unable to hold gainful employment and continues to remain disabled.
Her last evaluation 8/9/07 found her depression and anxiety somewhat
. worse due to the chronic pain she is having and inability to maintain her
~lifestyle and activity that she was accustomed to prior to the accident”

[different employer] (APA #13, p. 198). - On July 22, 2008, Dr. McQueen

. notes “this is a 48 year old white female with chronic -pain and major |
 depression” (APA #13, p. 200). On February 13, 2009, she reports "some .
"+ days she has trouble getting out of bed and is more tearful than others”

. (APA #13, p. 201). On May 15, 2009, Dr. McQueen notes “she has been
under a lot of stress and | think a lot of it is also related to the fact that she
recently lost her mother” (APA #13, p. 202). On August 17, 2009, “she is -
-~ also onXanax 1mg t.id. for her nerves” (APA #13, P 204). ‘On November
17, 2009, “she suffers from fongstanding chronic pain secondary to chronic
~ migraines, as well as osteoarthritis.” “She also suffers from generalized
“anxiety disorder” (APA #13, p. 205). On November 22, 2010, “her weight is
" up remarkably, she went from 152 to 164 for a gain of 12 pounds. This is.
not like her.” “I don't know how much longer she will be able to continue in
. the work field because her body at this time is breaking down” (APA #13, p.
- 208).  On January 25, 2011, "she has-a history of migraines and her
migraines have hit her now” (APA #13, p. 209). On December 13, 2011,
. “patient. comes in. today and she is having a lot of problems with chronic
~ pain in her back, neck, and shoulders” (APA #13, p. 217). On January 13,



2012, "the patlent admits that she has had a breach of her contract wnth me
for pain. She is never to take anyone else's pain medlcatlon ‘but her
" husband was in Columbia at that time, the VA, and he was sick” (APA #13,
p. 219). On May 14, 2012 (four days prior to her job injury), "she is

“having so much spasm in her neck and shoulder.” “She has severe muscle

spasm in her cervical spine and she has radiculopathy so | am putting her

. on Lyrica 75, Flexeril 10, she takes at bedtlme the Lyrica is twice a day o ‘

(Depo of Dr Daniel Colllns Ex. 3)

‘ 22. Claimanttold Dr. Collms (post—accident) that she “has not -

tned Lyrlca or Neurontin at this pomt * Dr. Collins notes again in a
later record that “she had not tried ....Lyrica in the past.” |n fact

Claimant was Qrescrlbed just Lyrica 4 days prior to the date of the

- _accident in issue, and is documented as taking it as early as 2006;

Claimant _herself wrote on a pre-accident intake sheet that she was

taking Lyrica—this greatly_ damages Claimant’s credibility, as it is
more evidence that she is simply a stranger to the truth (APA #13, p.

224; APA #12, p. 187). Because of Claimant's presentation to Dr. Collins,
. he recommended that Claimant continue speech therapy. : In fact, Claimant
~ had no_difficulty expressing herself at the hearing except perhaps when
. confronted with evidence regarding pre-existing conditions she had denied.,

Claimant told Dr. Hutcheson that she developed insomnia, etc. after the -

accident, when she in fact was medically documented as an insomniac prior |

~_to the accident, and for which she was prescribed medication (longstanding
~problem for years) and for which a sleep study was recommended. -

Claimant_had to discontinue Ambien at one point: because it was too
expensive (APA #13, p. 197). Effexor was prescribed for psyche and sleep;
Xanax was retained for sleep. Yet, now Claimant attributes her sleep
problems to the accident, and wants Defendants to pay for sleep
medlcatlons (APA #13, pp. 197 and 201 202)

23.  Dr. Daniel Colllns testified that Clalmantdnd not mform him |n"

: any way of similar problems and symptoms involving her-neck prior to her
- May 18, 2012 accident (Depo. Dr. Collins, p. 26). Claimant did not inform
Dr. Collins of treatment by Dr. Fred McQueen prior to her May 18, 2012
accident for chronic pain and major depression. (Depo. Dr. Collins, p. 33).
Dr. Collins testified that Claimant did not tell him that four days prior to her

~admitted accident on May 18, 2012, Dr. McQueen had prescribed and she

o was taking Lyrica, Flexeril, Percocet, Xanax, and Nuvigil (Depo. Dr. Collins,

“ p. 30). During the deposutlon of Dr. Collins, when confronted with the
existence of years of prior treatment for chronic pain, anxiety, depression,
and trouble sleeping, Dr. Collins stated, anytlme the patients aren't up front.
" and tell me the truth or tell me all the truth or tell me just what they want to

" hear, it is of concern ..." (Depo. Dr. Collins, p. 42). "I have more than

. concerns about her honesty in the past, and there is always an issue now
i whether she is belng honest with me. She's deﬁmtely not been honest in



. the past SO l would say a lack of honesty in the past makes me worrrsome
) _about a Iack of honesty at present (Depo Dr Colllns p. 46). '

: 24, Clarmant was sent by her attorney to see Dr. Amanda B.Salas
. of Palmetto Center of Psychlatry Contrary to Claimant's pre-existing
' problems as documented in the APA Submissions referenced above, Dr.
Salas set forth in her report that Claimant “presented an. honest and
- forthcoming individual” (APA #2, p. 83). Clamant “reported that her sleep
" became disrupted after the workers’ compensation injury, that her sleep has
‘worsened, and she has not experienced improved sleep despite limited
treatment” (APA #2, p. 84). When Claimant saw Dr. Salas, she apparently
~did not disclose a hrstory of treatment for headaches, including migraines, -
- as well as neck pain (APA #2, p. 84). In fact, Claimant “denied a history of
' severe depression, treatment for mood or anxiety problems ..." (APA #2, p.
-85). Clearly, Claimant was not candid, forthright, and honest with Dr.
Amanda Salas. | grve Dr. Amanda Salas S report and opmlons little werght ‘

2 Clarmant was sent by her attorney to Dr. Tora Brawley, a

“clinical psychologist. Once again, claimant was not ‘candid and forthright
~ with Dr. Tora Brawley. Claimant did not reveal that she had been treated
- . for prior headaches, including migraines, that she had taken medication for
years due to trouble sleeping, and had daily feelings of depression,
including crying spells (APA #3, pp. 97-101). It is obvious that Claimant
was telling Dr. Tora Brawley only what Claimant wanted her to know and
- not fully drsclosmg all of her prior medical history and extensuve treatment
| glve Dr Tora Brawley s report and oplnlons Ilttle welght

26. Clalmant was also sent by her attorney to Dr. Donna Schwartz

. Maddox, a psychiatrist. According to Dr. Maddox's report, Claimant's “chief

. complaint remains memory impairment,” (APA #4, p. 104) an allegation that

- "1 do not find.believable based upon the lack of Claimant's Cl’edlblllty as set

- forth-hereinabove. | place I|ttle weight upon the report and oplnlons of Dr
Maddox. L : -

_ : 27., “Claimant was also sent by her attorney to see Dr. J. Kelby
- Hutcheson of Carolinas Center for Advanced Management of Pain. Dr. -
- Hutcheson's report of September 18, 2013 makes no reference to
Claimant's pre-existing chronic pain treatment by Dr. Fred McQueen as set
forth hereinabove. In fact, .under the past treatment portion of Dr.
. Hutcheson’s report, where it asks "has patient been treated at another pain
management center,” the response is no (APA #6, p.124). When asked has
patient ever had previous psychiatric or psychological treatment, again the
~ response is “no” (APA #6, p. 124). | place little weight on the: report-and .
opinions by Dr. J. Kelby Hutcheson. L R



-28. Although Clarmant reported that she cries aII the time post-
~accident, (etc.), her Facebook entries show (a) cognrtrve abilities she denies .
“having, and (b) that she is quite social. Atthe end of 2014 (two years after
the date of the accident), Claimant wrote “It's been a great year!” This is -
" antithetical to Claimant's testimony/presentation at the hearing and to
providers (APA #24, p. 365). | give greater weight to what Claimant shares
~ with friends than what she portrays to providers and:to the Commission.
‘The entries on APA #25, pp. 378 and 380 alone do not suggest the cognitive

-~ impairment Claimant would like providers and the Commission to believe.

 [For someone as depressed/withdrawn as Claimant says she is, she surely, .
does use a Iot of exclamatron pornts (') in alt her posts ]

29.- tf a clarmant’s statements and purported problems and

presentatlons to providers were dispositive, Commission involvement would

be unnecessary. For instance, Claimant told myriad physicians that she
- has memory problems and that she now drops things and that she never
had previous psychological treatment. They believed Claimant just as they
- believed that she “deve!oped" headaches, dizziness, and insomnia only.
“after the accident (APA #6, pp. 123-124). In fact, Claimant had numbness

in her hands (and positive Tinel's and Phalen’s signs) as early as 2006 (APA -

#12, pp. 187-188). Infact, in 2011 (the year before the accident), Claimant
reported a deformity of her fingers, such that her family physician pondered
- whether Claimant had rheumatoid arthrltls in her-hands (APA #13, page

.217)

30 This is a clarmant that requests the Commrssron to find a
compensable aggravation, yet will not admit to the extent (or at her
deposition, even the existence) of her pre-existing problems, even when a
body part is admitted. Claimant would not even admit to the extent of an
. unrelated, prior workers' compensation claim (Claimant's Depo. in its
~entirety), particularly with regard to prior conditions and medications:
" Claimant would not admit to an ongoing or prior neck problem, nor admit

that she took ongorng pain medication, etc (Depo pp 36 40, 41 51, 52)

o " 31. - Claimant, in her deposrtlon would only admlt to hlgh blood
- pressure, a thyroid condition, and sinus infections (Depo., pp.40, 41, 51,
 52)." She also testified (under oath) at her deposition that her headaches o
_dizziness, neck problems, and depression “first began”- after- her work
aocrdent—none of this is true (Depo., PP. 53 and 55). '

v 32 Claimant's testlmony at the hearing and at her deposrtlon are '
not rmbued with any mdrcra of trustworthrness . .

3. 1 drd not consrder the ﬁndrngs of Commrssroner Lyndon
However, Claimant's sworn deposition testimony—regarding her prior
workers’ compensatron claim--is untrue and evasive (Depo pp 4, 11 12).



34.  Asto memory. Clarmant remembers the time of the accident, .
the fact that she was getting ready to go to break, that she was trying to
clean waste out of the roll, that Ethan helped Claimant up, that Ethan told
her she was bleeding, that she told Employer that she would like to stay at
work because she was already on probation “again® because of her
husband’s illness, (which ! think is very key in this case—a sick husband
" with a need tocare for him plus all her pre-existing health issues which were
~ escalating), and that she worked until August 2012— three months-after the
'~ accident, etc. (Depo pPp. 21-27 49 partrcularly page 25 Tr., pp. 23 24,

- 50) . . ‘
o 35, Iconsi_d'ered aII the "opinions" of physicians who did not-(a)

_observe Claimant's change in demeanor/presentation at the hearing,
particularly when being asked about pre-existing conditions, and (b) review

the-entirety of her deposition testimony, which was just as damnmg as (f

not worse than) her testimony at the hearing.

. - 36. Although the undersigned does not condone prevancatlon to
any degree, the things which Claimant hides or about which she is evasive -
are salient issues, particularly given the fact that she seeks a finding of an

E aggravation of a pre-existing condition. Even where admitted body .

. parts/conditions are concerned, Claimant prevaricates. This seriously calls
into- -question Claimant's  veracity in general, as well her

| - statements/presentatlon to provuders upon which statementslpresentatlon

- - these experts relied in good faith in. formulatrng opinions and treatment-- |

. recommendatlons

37 | belleve that Clalmant is usmg the workers compensatron )
- system for purposes of secondary gain. | decline to require Defendants to

subsidize her need to care for family members who rely upon her for
~ support, or because of a host of myriad problems she has unrelated to the
~ accident in issue. Further, Claimant wants Defendants to pay for
medications she was already takmg (or could not afford) on the date of the

- accrdent

) 38. Clalmant’s average weekly wage is $578 23 yleldmg a
compensatlon rate of $385. 51 . -

CONCLUSlONS OF LAW

Accordmgly, as provided in § 42-17-40 S C Code Ann., |t is the
' determrnatlon of thrs Commrssroner o : ‘

1. Under § 42 1 7 160, Clalmant sustarned an m;ury by admrtted

accident to her head and neck on May 18, 2012, arrsrng out of and in the
. course of her employment. » :

10



. 2. Under § 42-9-35, Clalmant has failed to prove an aggravation
of her pre-exlstlng psychological condltron

3. Having falled to establish a compensable aggravatlon of her
pre-exrstrng psychological condition, Claimant is not entitled to any workers’
- compensation benefrts for any medlcal treatment for her psychologrcal, -
- condltlon : : : , o

dORDER-
IT IS ORDERED that the claim by Vickie Rummage for medical
_treatment and compensation benefits due to an alleged aggravatron of her
: _pre-exlstlng psychologlcal condrtron is demed . .
No heanng costs are assessed in this mstance

IT IS SO ORDERED.

- Within th"e'statuto'ryv pe’rldd ' cou'nsel for Claimant/Appellant -f Ied' a 'R'eq'uest.fo’n
j Commrssron Revrew (Form 30)- settlng forth fifty-seven grounds for revrew, coples of
| Wthh were fumlshed to all interested partres pnor to oral argument that was scheduled |

before the Appellate Panel of the Full Commlssron on September 18 2017 Prior to oral

- argument the Commrssron recewed Bnefs f led by counsel for the respective partles All

_' proffered testrmony has been taken Such testlmony. together wrth all documentary B

| evrdence has been dehvered to mdrvrdual members of the Appellate Panel of the:
Commnssuon along wr_th t_he._,Brlefs _ﬁled. andshas smce‘been under study and

' consrderatron | | o ». | | | '- | 1 | | |

' By appeal the ClalmantlAppellant respectfully submitted the followrng grounds for

_appeal

1) Did the hearing commissioner err in admitting the "Decision
- and Order by Commissioner G. Bryan Lyndon dated March 5,
. 2008" into evidence when: (@) this document was clearly
‘introduced for the purpose of attacking Ms. Vickie Rummage's -
credrbrlrty. (b) the South Carolrna Supreme Court recognrzed thls

"o



| form of |mpeachment cannot be accompllshed through introduction
of extrinsic evidence (See, Mizell v. Glover, 351 S.C. 392,370 S.E.

- 2d 176 (2002)); (c) the March 5, 2008 Decision and Order clearly

constitutes extrinsic evidence; and {d) inclusion of this document _
m the evudentlary record was Iegally mappropnate? '

: _~ 2) . Did the heanng commlssmner err in fi ndlng the contents of .

the March 5, 2008 Decision and Order were not "consider{ed] ..
" when: (a) this document was clearly introduced into the evudentlary'
- record; (b) this inclusion necessarily led to a review of the contents

- .of this Decision and Order; (c) it cannot be assumed this extrinsic .

evndence did not impact upon the decrslon making process in this |
- instance; and (d) this finding cannot’ remove ‘the tamtmg effect of -
this inadmissible evndence? :

*3) Did the hearlng commissioner err in statmg Ms. ViCkIe.
Rummage's - contention - as -to - the causal  relationship/
compensability of her current psychiatric symptoms ‘was
exclusively founded upon the opinions of her authorized treater, Dr.
Daniel L. Collins, when: (a) this statement ignores the fact she
submitted evidence from no less than three other qualifi ied expert
- evaluators verifying this causal connection; (b) she likewise
_maintained that notwithstanding any prior questlons/concerns he
- may. have developed relative to' Ms, Rummage's. candor or

" compliance, Dr. Collins, with the passage of time and multiple -

- assessments, determined she was not exhibiting evidence of either
symptom magnification or secondary gain; (c) Ms. Rummage also
- focused on compelling evidence as to the unreliability of
Defendants' expert's opinions/conclusions, and (d) this statement
simply does not accurately reﬂect the naturelbreadth of Ms
Rummage S contentlons’7

- 4) Dld the hearlng commrssuoner err ‘i falllng to find Ms _
- Rummage not only acknowledged a long history of pre-injury
depression, necessitating use of psychotroplc medication, through

~ both her hearing testimony but also interviews -with various

psychologlcallpsychlatrlc experts, when the only reasonable
~ inference which may be gleaned from the evidence contained in
the hearlng record unquestlonably verlf ies this fact’? ‘

5) Dld the hearmg commlssroner err in farhng to find that,
notwithstanding her pre- injury history of depression, Ms.
‘Rummage's treatment prior to sustaining the May 18, 2012
- compensable - accident did not mcludeﬁnvolve specnahzed
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"psychologlcal or psychlatrlc care when the only reasonable'

_inference which may be gleaned from the evidence contained ln' C

the hearlng record unquestlonably verlfres thls fact'7 '

‘,-.‘-6) Dld the hearmg commlssroner err in fauhng to find that
-~ several opinions Dr. Daniel L. Collins expressed during the course -
- of his March 14, 2014 deposition, including (but not limited to) his
perception of Ms. Rummage's credibility/sincerity and the
legitimacy of her symptoms, had favorably changed during his
ensuing 2 (+) year course of treatment when the only reasonable
“inference which may be gleaned from the evidence contained in the
" hearing record unequivocally establishes this fact? :

7)  Did the hearing commissioner err in excessively focusing upon

~ the deposition testimony of Ms. Rummage and Dr. Daniel L. Collins, as .

. opposed to her relevant hearing testimony and this authorized treating -
physucran s subsequently generated opinions, when this adjudication
process: (a) substantially ignores highly refevant opinions developed
by this treating physician subsequent to -his deposition; (b) likewise -
affords no weight to candid acknowledgements of prior testimonial
discrepancies; (c) reflects an unreasonable disinclination to recognize -
either Ms. Rummage’s contrition or the multiple medical opinions

(rendered with full awareness of her pre-injury history) .confirming -

-aggravation of her prior depressuve symptoms; and (d) constitutes an
-__arbltrary, capricious and unlawful adjudrcatlon procedure?

o 8) Dld the hearing commissioner err in _falll_ng to frnd mspectio_h of
" the reports generated by Drs. Donna Schwartz Watts-Maddox and

: . Amanda B. Salas not only reflect Ms. Rummage's admission of pre-

injury depression, for which she received treatment over an extended

_ period, but also these physicians' review of medical records confirming
this pre-injury treatment course, when the only reasonable inference = -

which may be gleaned from the evrdence_ contamed in the heanng

- -_-record unquestlonably verifies thIS fact?

: 9 Did the hearlng. commissioner err in failing to find the
preponderance- of the evidence of record indicates that
notwithstanding her pre-injury depression, Ms. Rummage was able to- -

remain eémployed, perform -household chores and engage in

essentially all activities of daily living prior to sustaining the May 18,
2012 accident when-the only reasonable inference which. may be
gleaned from the evidence contalned in the hearing record certalnly
establishes this fact? : :

13



10) D|d the hearlng commtssuoner err in failing to find that' '
notW|thstand|ng the presence of various stressors, including family
illness; death of parents, etc., Ms. Rummage remained suffi iciently.
functional to maintain employment engaged in household chores and
perform essentially all activities of daily living when the only
" reasonable inference which may be gleaned from the evidence:
- contained in the hearing record unquestionably verifies thisfact?

11) Did the hearing commissioner err in failing to find inspection of
“her hearing testimony reveals Ms. Rummage did not deny receipt of
~ any treatment. documented in records generated by Dr. Fred D.

‘McQueen, Jr. when the only reasonable inference which may be -
- gleaned from the evidence contained in the hearing record certamly'
verifies this fact? :

- 12) Did the hearing commissioner err in finding Ms. Rummage's '
current psychiatric/psychological symptoms do not proximately result -
from the aggravation of a preexisting condition by the consequences:
" of her May 18, 2012 compensable accident when this determmatson
is: (a) wholly inconsistent with the only reasonable inference which
- may be gleaned from the evidence contained in the hearing record;
- and (b) the product of not only an arbltrary. capricious and unlawful -
adjudlcatuon process but also an unusual finesse of reasonmg’?

13) D|d the hearing commissioner err in ﬁndmg Ms. Rummage
"is not remotely credible" when: (a) this determination is
- substantially the product of a personal, subjective lay assessment.
("observations”, “delivery of her testimony®, “evasiveness"
"selective memory™); (b) given the statutory requirements relative

to the standard of proof governing compensability of

~ psychiatric/psychological conditions (as well as associated

‘treatment needs), this subjective - determmatlon constitutes a
- legally insufficient basis upon which to assess credibility in the
context of mental illness and cognitive loss, areas that are reserved
to expert opinion; (c) the substantial welght afforded these
. personal, subjective lay impressions in this instance is reflective of

o “an arbitrary, capricious and unlawful adjudication procedure; and.

(d) these findings are inconsistent with the only reasonable
inference which may be gleaned from the evndence contamed inthe
: hearlng record?

~ "14) Did the hearing commissioher erri,in finding'Ms. Rummage |

“appears wily and manipulative” when: (a) this statement is -



~ substantially the product of a personal, subjective lay assessment
- ("observations”,  "delivery of her testimony”, “"evasiveness"
"'selective rnemory"') (b) gnven the statutory requirements relative
~ to the 'standard of proof governing compensability of

‘psychiatric/psychological conditions (as well as  associated
treatment needs), this subjective determination constitutes a
legally insufficient basis upon which to assess credibility in the.
context of mental iliness and cognitive loss; (c) the substantial
weight afforded these personal, subjective lay impressions in this
instance 'is reﬂect;ve of an arbitrary, capricious and unlawful

- adjudlcatlon procedure and (d) these findings are inconsistent with

- the only reasonable inference which may be gleaned from the
3 evndence contalned in the hearlng record? :

15) Did the hearing commissioner err in failing to find both Dr.
Donna Schwartz Watts-Maddox and Dr. Amanda B. Salas were -
clearly aware of Ms. Rummage's “longstanding” preexisting
psychological symptoms (as outlined in Finding of Fact Number 8)
when the only reasonable inference which may be gleaned from the
- evidence - contained in the hearlng record unquesttonably-
establishes this fact? : '

16) Did the hearmg commissioner err in- fallmg to find Ms.
" Rummage "would not volunteer -(or admit) to her preenstnng‘
conditions when the only reasonable inference which may be
gleaned from the evidence contained in the hearing record,
especially her hearing testimony, unquestionably establishes her

. repeated acknowledgement of any preexisting condltlons outlmed .
-in prevrously generated medlcalrecords’?

17) Dld the heanng commissioner-err in f ndrng Ms Rummage ‘
B suggested" in sworn testimony that her psychological treatment -
was "episodic/in the past' instead of ongoing" when the only
- reasonable inference which may be gleaned from the evidence

* - contained in the hearing record, especially her hearing testimony,
reflects her acknowledgment of this pre-i'njury course of treatment?

- 18) Did the heanng commissioner err in failing to fi nd Ms.

-Rummage repeatedly clarified any prior dlscrepanmes created by. her

~ deposition testimony through candid acknowledgement of the

natureldegree of ‘her pre-injury course of treatment when the only

~ reasonable inference which may be gleaned from the evidence
- contained in the hearing record undoubtedly.establishes thisfact?
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19)  Did the hearing commissioner err. in f'nding Ms. Rummage

"fail[ed] ... to be forthright”in the delivery of her hearing testimony when .

“this finding is inconsistent with the only reasonable inference which
may be gleaned from the evidence contained in the hearing record,

~ especially her repeated acknowledgement of extended recelpt of-
' .treatmentthrough Dr. FredD McQueen Jr.? - : 3

20) " Did the hearlng commlssmner errin ﬁndmg Ms Rummage "d|d
- not redeem herself by her inconsistent presentation, her selective
“memory, her evasiveness, her outright denial of pre-existing
- conditions” durlng the course of the November 7, 2016 hearing when -
- this finding is wholly inconsistent with the only reasonable inference
may be gleaned from the evidence contained in the hearing record,
particularly her repeated acknowledgement as to the nature/degree of
treatment  obtained through Dr. Fred D. McQueen, Jr. prior to

o 'sustamlng the May 1 8,2012 compensable accudent?

21) Did the heanng commnssmner err in fi ndmg ‘the medlcal
condition of Ms. Rummage's husband "has caused a hardship"
~sufficient to independently produce her current ' level .of
psychiatric/psychological symptoms when this: finding: (a) is
inconsistent with the only reasonable inference which may be gleaned
from the evidence contained in the hearing record; (b) is the product of -
a personal, subjective lay assessment of conditions (mental iliness
~and cognitive loss) which are legally reserved to expert opinion; (c)
constitutes an impermissible medical opinion generated by the
Commission; and{d)is reflective of an arbltrary, capnclous and unlawful
» adjudlcatlon procedure? :

22) Dld the hearing commissioner err in S|m|Iarly fmdlng other
 "situational stressors" (involving her son and parents) independently

~ -constituted the source of her current level of psychiatric/psychological

symptoms when: (a) is inconsistent with the only reasonable inference
which may be gleaned from the evidence contained in the hearing

.- record; (b) is the product of a personal, subjective lay assessment of
- conditions (mental illness and -cognitive loss) which are legally

,"reserved to expert opinion; (c) constltutes an |mperm|ssmle medical
- opinion generated by the Commission; and (d) is reflective of an
arbitrary capricious and unlawful adjudication procedure? "

- 23) Did the hearing commissioner err in finding Ms. Rummage's

current headaches were not "different" from those she was |

experiencing prior to the May 18, 2012 trauma when this finding: (a) is.

inconsistent with the only reasonable inference which may be gleaned -

from the evidence contained in the hearing record; (b) likewise ignores
~ the contrary opinions expressed by Dr. Fred D. McQueen, Jr., who
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“unquestionably possessed tﬁe‘most reliable knOwIedge asto the‘_na_ttire

N of Ms. Rummage's pre-injury. and post-injury symptom level; . (c) .

| “constitutes an mpermnssrble medical = opinion generated by the
Commission; and (d) is reflective of an arbitrary, capricious and
unlawful. adjudlcatlon procedure?

24) D:d the hearlng commrssnoner err in essentlally fmdmg Ms

Rummage had dellberately misrepresented the pre-injury presence of o

. "dizziness" 'when: ‘(a) this finding is premised upon an isolated
reference contained on a January 23, 2011 diagnostic test report: (b)
- inspection of treatment records contemporaneously generated by her.
~long time physician Dr. Fred D. McQueen, Jr., do not identify dizziness
: as. symptom/complalnt (c) Dr. McQueens records -do_reflect the
presence of migraine headaches, which is also referenced on the .

January 23, 2011 diagnostic report; (d) the presence of this record is |

“-hardly indicative of an attempt to conceal any purported dizziness
- associated with prior migraines; (e) the nature of this evidence does
. -not justify the emphasis (displayed through the use of bold type)

afforded this relatively innocuous reference; and (f) reliance -on. this
isolated finding as justification to either question Ms. Rummage's
credibility or deny the causal relationship of her current
_psych|atr|c/psycholog|cal symptoms to the consequences of her .
compensable accident is reflective of an arbltrary. capncuous and
unlawful adjudlcatlon procedure’? ‘ .

| 25) : Dld the hea_nng c_ommrssroner_ errin finding Ms.VRt.ummage has
~ attempted to lead "providers ... [to] believe" she did not encounter
-some degree of sleep diffi cultles prior to the May 18, 2012 trauma

.~ when: (a) Drs. Donna Schwartz Watts - Maddox and Amanda B. Salas

were clearly aware of any pre-injury. sleep. diffi culties through review

. of records generated by Dr. Fred D. McQueen, Jr.; (b) neither of these

" independent evaluators identified sleep loss as a significant basis for

their diagnosis of aggravated preexisting: psychnatnclpsychologlcal .

.symptoms; (d) the absence of this nexus renders this finding irrelevant

to the current dispute; (d) given this lack of relevance, the focus on

- sleep difficulties is not only unwarranted, but prejudicial; and (e) this

- finding is reflective of an arbltrary. capnmous and unlawful adjudlcatron
' 'procedure’? -

_ 26) Did the hearlng commissioner err in finding Ms. Rummages
: attempt to continue - working following her compensable accident
- deserves "great weight as to the severity of her condition" when this
- finding; (a) clearly constitutes the unlawful rendering of a medical
. opinion.by the Commission; (b) conflicts with the applicable standard -
of proof requiring medical evidence on .issues of this nature; (c) seeks
- to substitute a personal, subjective, speculative lay opinion for the
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legally requisite medical ev1de'nce' (d) is inconsistent with thé only

- reasonable inference which may be gleaned from the evidence . of

" record; and (e) reflects the use ofan arbltrary, capricious. and unlawful
f adjudlcatlon procedure? . '

27)  Did the hearlng commnssuoner err in ﬂndlng a June 1, 2012 |

'-f‘report of Dr. Fred D. McQueen, Jr. warranted "the greatest welght

..[o]f all the post-accident evidence" when: (a) Ms. Rummage
obvuously developed a sufficient level of symptoms to warrant referral

. to a specialist; (b) the neurologist designated by Defendants

subsequently confi rmed she exhibited the "typical symptoms of
closed-head injury"; (c) after continuing to follow her for the
- consequences of this injury, Dr. McQueen acknowledged the fact her
* ‘May 18, 2012 trauma had produced “a concussion”; (d) Dr. McQueen
further confirmed a worsening of her pre-injury headache symptoms
to a level which warranted neurological evaluation; (e) after
reviewing the report of Defendants' designated neurologist, Dr.
- McQueen concurred with his assessment; (f) this long time primary
~care physician similarly verified Ms. Rummage's increased
headaches were "most probably the product of a post-concussive
syndrome”, which had also increased her pre-injury cervical and
.. psychological symptoms, to the extent they required further
~treatment; (g) this finding is consequently wholly inconsistent with
the only reasonable inference which may be gleaned from the
. evidence contamed in the hearing record; (h) ‘' the hearing
' commissioner's determlnatlon on this point IlkeW|se constitutes a
legally impermissible medical opinion; and (i) the nature of this
finding, which seeks to ignore Dr. McQueen's recognition of the

. _material consequences of Ms. Rummage's injury is reflective of an

arbltrary, caprncuous and unlawful decusnon making process?

' 2_8) ‘_D_ld the hearlng commissioner- err in characterizing Ms.
~ Rummage's ‘hearing testimony as a "performance" when this

~finding: (a) is inconsistent with the only reasonable inference which -
- may be gleaned from the evidence contained in the hearing record;

(b) . impermissibly- |gnores- Ms. Rummagés - repeated -
acknowledgements of preexisting medical conditions, treatment,

- .etc. throughout her hearing testlmony. (c) constitutes a. hlghly

subjective, impermissible medical opinion by the Commission on a
subject (mental illness and cognitive loss) that has been legally

reserved for qualified experts; and (d) is reflective of an arbltrary, o B

capricious and unlawful adjudlcatlon procedure?

'-_29) Did, the hearing commissioner err-in finding Dr. Fred D
McQueen, Jr.'s June 1, 2012 references to certain preexisting -
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“elements to  deserve "great weight' when -this finding: (a)
constitutes a legally impermissible medical opinion; (b) substitutes
personal, subjective lay impressions for the medically technical -
standard of proof governing the current circumstances; and (c) is
-~ reflective of - an arbrtrary. caprlcrous and unlawful adjudrcatron- '
procedure? : :

'30). Did the hearing commissioner err in finding Dr. C. Thomas

~ Gualtieri's impressions of Ms. Rummage were accurate or worthy

~of any weight when the only reasonable inference which may be
gleaned from the evidence contained in the hearing record
establishes: (a) this’ designated evaluator substantially generated _

~- his’ initial ‘report prior to ever meeting Ms. Rummage (b) Dr.

- Gualtieri likewise utilized self-serving testing mechanisms that are
not consrdered, acceptable tools in either psychiatric' or
neuropsychological circles; (c) thisphysrcran similarly does not
. possess the training/expertise to interpret neuropsychological test
data; and (d) this finding is inconsistent with the only reasonable
inference which may be gleaned from the evrdence contalned in
the hearlng record'7 ,

- 31) Drd the heanng commissioner err ln fi ndmg Ms Rummage o
- "appears to have very selective memory" when this finding: (a)

- constitutes a legally impermissible medical opinion; (b)
. circumvents the governing standard of proof through reliance on

~personal, subjective lay impressions, as opposed to the legally
mandated medical evidence required in the context of mental iliness
and cogmtwe loss; and (c) is reflective of arbitrary, caprrcrous and
unlawful adjudrcatron procedure’?

- 32) ' Did the hearing commissioner err in fi inding Dr. Daniel L. Collins"
December 17, 2012 statement that Ms. Rummage "has not tried Lyrica
or Neurontin at this point", as well as his January 11, 2013 notation
that "[slhe had not tried Neurontin or Lyrica in the past" constituted
~"more evidence that she is not credible” when: (a) this finding
' completely ignores the context of these statements, which relate to-her
- post-May 18, 2012 treatment course; (b) likewise- assumes this
physician even ask about the pre-May 18, 2012 usage of these
-medications, an inquiry which is certairily-.‘not reflected in this
- physician's records; (¢) is inconsistent with the only reasonable
_inference which may be gleaned from the evidence contained in the -
hearing record; and (d) is reflective of an arbrtrary. capricious and
: unlawful adjudlcatlon procedure? :
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33) Did the hearing commissioner err “in -questioning Ms..'

Rummage's need for speech therapy, purportedly due to a personal,

‘subjective lay impression that she "had no difficulty expressing herself
at the. hearing” when this finding: (a) constitutes a legally
impermissible medical opinion; (b) incorrectly seeks to create an issue

~ which had never been raised by the respective parties, contrary to any
notion of due process; (c) similarly seeks to not only ignore the -

admitted/acknowledged medical consequences of Ms. Rummage's

May 18, 2012 trauma, but also generate additional rationale for

challenging her credibility through focus on elements that were not

deemed material by either Dr. Donna Schwartz Watts-Maddox or Dr.

Amanda B. Salas in determining the causal connection of her current .

psychiatric/psychological symptoms; ‘and (d) is reflective pf._”an, '

arbitrary, capricious and unlawful adjudication procedure? -
 34) Did the hearing commissioner err in focusing on certain.
* elements in Dr. Daniel L. Collins' March 13, 2014 deposition testimony,
while effectively ignoring this authorized treater's subsequent opinions
confirming the absence of "any evidence of malingering, symptom
magnification or secondary gain", when: (a) utilization of Dr.-Collins’
- deposition in this fashion does not constitite an accurate
" representation of Ms. Rummage's authorized treating physician's
~ opinions relative to the nature/degree or legitimacy of her current
symptoms; .(b) this rather narrow preoccupation with Dr. Collins’
March 13, 2014 statements unfairly rejects the positive evolution of
this authorized treating physician's impressions of Ms. Rummage; (¢)
the generation of findings based on Dr. Collins' deposition testimony, -
as opposed to various opinions which were subsequently developed
~ after numerous evaluations, results an-in inaccurate and prejudicial
characterization of material evidence; and (d) these findings are.
" reflective of an arbitrary, capricious and unlawful adjudication:
procedure? ' : S o B

35)  Did the hearing commissioner err in finding Dr. Amanda B. -
Salas was unaware of Ms. Rummage's “pre-existing problems" when.

N this finding: (a) is contrary to the only reasonable inference which may

_ be gleaned from the evidence contained in the hearing record,
including Dr. Salas' acknowledged review of records generated by Dr.
Fred D. McQueen, Jr.; {b) these records not only reference physical
and psychological symptoms, but also sleep disturbance; (c) this
- finding is reflective of an arbitrary, capricious and unlawful -adjudication - - -
. procedure? . S S o

' 36) Did the hearing commissioner err in basing her finding Ms.
Rummage "was not candid, forthright, and honest with Dr. Amanda
Salas”, to any extent on a purported denial of "a history of severe
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depression, treatment for mood anxiety or anxiety problems”
contained on page 4 of her report (Claimant's APA Exhibit 2, p. 85)
-~ when: (a) even a cursory review of Dr. Salas’ entire report reveals -
references to prior depression, medication use for this mood disorder,
the absence of pre-May 18, 2012 treatment by a mental health-
professional and no history of suicide attempts; (b) the reference

- contained in Finding of Fact Number 24 of the hearing commissioner’s

March 14, 2017 order relates to "family members”; (c) given this
‘misconception, the = finding ~ Ms. Rummage was  not
candid/forthright/honest with Dr. Salas is wholly inconsistent with the
~only reasonable inference which may be gleaned from the evidence
- contained in the hearing record; (d) this finding is reflective of an
. arbltrary, capncrous and unlawful adjudrcatron procedure? '

37) Did the heanng commissioner errin findmg Ms. Rummage "was
not candid and forthright with Dr. Tora Brawley" when this finding: (a)
ignores the fact Dr. Brawley specifically referenced "a prior history of
~depression”; (b) similaily overlooks Dr. Brawley's role as
neuropsychological evaluator per referral of Dr. Donna Schwartz
Watts-Maddox who not only reviewed the extensive pre-May 18, 2012

- treatment notes generated by Dr. Fred D. McQueen, Jr., but also

referenced the presence of depression, with associated use of
psychotroplc medication, = prior " to . her accident date; (c)
' mcorrectly/specuIatwely presumes Ms. Rummage simply “told Dr..
- Tora Brawley only what Claimant wanted her to know, instead of fully
disclosing all of her prior medical history and extensive treatment”; (d)
is unsupported by the only reasonable inference which may be
gleaned from the evidence contained in the hearing record and (e)
is reflective of an arbrtrary, capncrous and unlawful adjudrcatron ,

o procedure?

38) Did the hearing commissioner err in rejecting Ms. Rurrrmage's o

contention of causally related memory loss "based upon the lack of

- Claimant's  creditability ... selective memory at the hearing, and
- temporal records documenting both normal recent and normal remote
- memory" when this finding: (a) is premised upon a personal,
- subjective lay assessment of symptoms attributable. to complex
medical conditions (mental illness and ‘cognitive loss); (b) ignores the

governing standard of proof, which requires expert opinion asto all =

pertinent issues surrounding these medical conditions; (c) constitutes
an unlawful medical opinion by the Commission; (d) is inconsistent
with the only reasonable inference which may be gleaned from the
~ evidence contained in the hearing record; and (d) is reflective of an
' arbrtrary, caprlcrous and unlawful adjudlcatlon procedure? - s
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| 39) - Did the hearing commissioner err in QIVingv"Iittte weight” to the
opinions expressed by Drs. Donna Schwartz Watts-Maddox, Tora
" Brawley and Amanda B. Salas when: (a) the opinions expressed by

. these experts are clearly consistent with the pertinent medical -

~ evidence of record; (b) the attempts to dismiss and/or minimize the

“impact of these opinions are the product of an unusual finesse of
reasoning and personal, -subjective lay misconstruction of the
evidence relative to issues (mental iliness- and cognitive loss)

-legally reserved for expert opinion; (c) the findings relative to the -~

~ lack of weight afforded these experts' opinions are not only wholly
inconsistent with the only reasonable inference which may be
‘gleaned from the evidence contamed in the hearing record, but
- also indicative of a summary rejection stemming from personal

~ subjective lay assessment of Ms. Rummage's condition in a
-fashion which is inconsistent with the governing standard of proof;’
and (d) these finds are reflective of an arbltrary, capncnous and
unlawful adjudication procedure? .

40) . Dld the hearlng .commlssmner err in failing to find Ms.
‘Rummage's. post-May 18, 2012 psychiatric/psychological -
symptoms most probably result from the aggravation of a
preexisting condition by the consequences of her compensable
accident when the only reasonable inferences may be gleaned =
from the evidence contained |n ‘the “hearing record flrmly
‘ establlshes thlsfact‘? '

41) |d the hearmg commussuoner err in falllng to find the

E . _causally related psychlatnc/psychologlcal symptoms identified by

Drs. Schwartz Watts-Maddox, Amanda B. Salas, Tora:Brawley and
'Daniel L. Collins require focused treatment that is medically
'reasonable necessary and intended to lessen the period of
. dlsablllty produced by the consequences of her May 18, 2012

. compensable accident when the only reasonable inferences may

. be gleaned from the evidence contained in the heanng record
- 'ﬁrmly establnshesthlsfact7 ' .

42) Dld the _heanng commissioner err in finding the pre-May 18,
2012 treatment Ms. Rummage received from ODr. Fred D.
‘McQueen, Jr., her primary care physician, constituted treatment

- obtained through a pain ‘management center .when the only

- reasonable inference which may be gleaned from the evidence
- contained in.the heanng record clearly does not support this
- finding?



~ 43) Did the hearlng commussmner err in finding Ms. Rummages
utlllzatlon of Facebook reflects either a lack of causally related
»psychtatnclpsychologlcal symptoms -or cognitive loss when: (a)
- conditions of this nature (mental illness and cognitive loss) are
- medically technical; (b) resolution of issues relating to medically -

‘technical issues hinges upon 0p|n|ons expressed by approprlate
- medical experts; (c) the hearing commissioner’s fi inding constitutes
a legally mpermussuble medical opinion of the Commission

- stemming from the personal, subjective impressions of the lay

person; (d) this finding is also inconsistent with the only reasonable
inference which may be gleaned from the evidence contained in
- the hearing record; and (e) it is likewise reflective of an arbltrary, -
caprnc:ous and unlawful adjudicatlon procedure? '

44) Dld the hearing commissioner err in ﬁnding the medical
opinions which support Ms. Rummage's: contentions as to the
‘causal - relationship of her current psychiatric/psychological

| symptoms and cognitive loss ‘to the consequences of her =

‘compensable accident were flawed due to.unfamiliarity with her
pre-May 18, 2012 medical history when: (a) these supportive
“opinions were not generated in a vacuum, but rather with -
“awareness of her lengthy treatment history through Dr. Fred D.
McQueen, Jr.; after consndenng her preexisting conditions, Drs.
Donna Schwartz Watts-Maddox and Amanda B. Salas each

“verified not-only the causal relationship of these symptoms to the

‘consequences of her May 18, 2012 trauma, but also Ms.-
'Rummage's need for treatment; unlike Defendants' evaluator,
these medical experts did not begin the process of generating
. substantive opinions prior to ever examining Ms. Rummage; and
- (d) this finding is not only inconsistent with the only re'asonable -
" inference which may be gleaned from the evidence contained in =~
the hearing record, but also reflective of an arbltrary capricious and

unlawful adjudacatlon procedure‘7 :

o 45) Did the heanng commlsswner errin ﬁndmg Ms Rummager

- declined to admit the presence of her preexisting physical and

- emotional problems when: (a) the only reasonable inference which
may be gleaned from the evidence contained in the hearing record,
including hearing testimony replete with admissions of this nature,
simply does not support this finding; (b) this determination also

ignores _not only Ms. Rummage's contrition on various points -
. following the deposition, but also extensive medical evidence

supporting' her contention as to the causal relationship of her
current'depressive symptoms and. cognitive loss; and (c) this



f'ndmg is- reflective of an arbltrary. caprlc:ous and unlawful
adjudacahon procedure'? ,

46) Did the heanng commissioner' err in finding Ms. Rummage
did not acknowledge the presence of headaches, neck problems
and depression prior to May 18, 2012 when this finding: (a) is
“contrary to the only reasonable inference which may be gleaned
-from the evidence contained in the hearing record; (b} ignores her
‘repeated acknowledgements as to the presence of these
conditions; and (c) is reflective of an arbltrary, capncnous and
- -unlawful adjudication procedure‘? ' .

_,,"47) Did the heanng commissioner err in charactenzmg Ms.
Rummage as untrustworthy when this finding: (a) is premised, in ‘
large part, on a personal, subjective lay assessment of mental

~illness and cognitive loss, which are medically technical areas

- reserved to expert opinion; (b) constitutes a legally impermissible
o medical opinion; {(c¢) is inconsistent with the only reasonable.

inference which may be gleaned from the evidence contained in the
hearing. record; and (d) is likewise reflective of an arbltrary,
. caprlcmus and unlawful adjudlcatlon procedure? ’ :

48) ‘Did the heanng commissioner err ‘in fndmg several
 statements referenced in Fundmg of Fact Number 34 were
purportedly inconsistent - with- Ms. Rummage's current level of
‘memory loss when this finding: (a) is premised, in large par, on a
- personal, subjective lay assessment of mental iliness and cognitive
. loss, medically technical areas reserved to expert opanlon (b)
- constitutes a legally impermissible medical opinion; (c) is’
_ inconsistent with the only reasonable inference which may be
- gleaned from the evidence contamed in the hearing record; and (d)
is likewise reflective of an arbltrary, capr|c10us and unlawful
_.'ad]udlcatlon procedure? ' : :

_49) Did the hearing' commissioner err in finding Ms. Rummage's
“sick husband with a need to care for him plus all her. pre-existlng
health issues which were escalating” were "very key in this. case"
when this finding:  (a) is wholly inconsistent with the only
~ reasonable inference which may be gleaned from the evidence
contained in the hearing record; (b) seeks to create an issue that
has never been raised by the respective parties, in violation of due
- process; (c) is founded upon subjectlve lay conjecture and surmise;

~ and (d) reflects an arbltrary, capricious and unlawful adjudlcatlon ,
procedure? : :
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- 50) Did the hearlng commlsswner err in rejectlng the various
- expert opinions supporting Ms. Rummage's contentions as to the
.causal relationship of her current psychiatric/psychological

- symptoms and cognitive loss due to her subjective lay impressions

of Ms. Rummage's “demeanor/presentation at the hearing" and-
lack of “review of the entirety of her deposition testimony” when:

(a) the record contains no ob;ectuons as to either the qualifications

or foundations of the opinions expressed by these experts; (b)this

- finding constitutes the sua sponte creation of an “issue”" which had

never been raised by the respective parties, in violation of due
process (c) the hearing commissioner did not identify similar flaws
in the opinions expressed by Defendants' designated evaluator
- {who likewise did not attend the hearing or reference review of the.
deposition transcript); (d) this finding is not only inconsistent with
the only reasonable inference which may be gleaned from the
evidence contained in the hearing record, but it is also the product

. of a personal, subjective lay assessment of medically technical

conditions (mental illness and cognitive loss) reserved to expert
opinion; (e) it constitutes a legally impermissible medical opinion;
and (f) this finding is similarly reflective of an arbltrary, capncmus
and mlawful adjudlcatlon procedure? :

- 51) - Did the heanng commnssnoner err in characterlzmg the
nature of Ms. Rummage's testimony as "prevarication” when: (a)
~ this ﬁndmg presumes equivocation stems: from dishonesty, as
opposed to mental iliness or cognitive loss; (b) it is inconsistent
~ with the only reasonable inference which may be gleaned from the

" evidence contained in- the hearing record, particularly Ms.
- Rummage's repeated acknowledgements of preexisting physical

o and psychological symptoms through' her hearing -testimony; (c¢)

 this finding, which makes no mention of any expert opinion, stems
~ from the personal, subjective lay assessment of two medically
technical conditions, mental illness and cognitive loss; (d) this.

finding consequently constitutes a legally impermissible medical

- opinion; and (e)itis likewise reflective of an arbltrary, capr:cnous and_ -
- unlawful adjudncatnon procedure'? ..

52) Did the hearing commissioner err in finding Ms. Rummage
“is using the workers' compensation system for purposes of
' secondary gain” when: (a) this finding is inconsistent with the only
reasonable inference which may be gleaned from the evidence
contained in the hearing record; (b) given the nature of the hearing
© commissioner's determinations, this finding likewise stems from
her personal, - subjective lay assessment in the context of
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conditions (mental illness and cognitive loss) which are medically -
technical in nature; and (c) this finding constitutes a legally
impermissible medical opinion generated by the Commission; and
(d) it is likewise reflective of an arbitrary, capricious and uniawful
adjudication procedure? : -

-53)Did the hearing commissioner err in'ﬁnding'Ms.. Rumm'a'geha's
sought "to require Defendants to subsidize her need to care for
- family members who Trely upon. her for support, or because of a

host of myriad and escalating problems unrelated to the accident
‘on issue” when this finding: (a) is wholly inconsistent with the only .

reasonable inference which may be gleaned from the evidence -
contained in the hearing record;. (b) the product of an unusual
finesse of reasoning, as well as a personal, subjective lay
assessment of medically technical conditions involving mental
iliness and cognitive loss; (c) necessarily constitutes a ‘legally
impermissible medical opinion of the Commission, and (d) is
likewise reflective of an arbitrary, capricious and ' unlawful

adjudication procedure? . ‘ : -

'54) . Did the hearing commissioner err in failing to conclude Ms.
‘Rummage's receipt of treatment for her -aggravated

psychiatric/psycholegical symptoms will tend to lessen her period
of disability within the meaning of S.C Code Ann. Section 42-15-60 -
(2007), when the only reasonable inference which may be.gleaned

from the evidence contained in the hearing record warrants this -
conclusion? ' : ’ :

" 55) Did the hearing com'missionéf. err in  concluding Ms.
Rummage  “has failed to prove an aggravation of her pre-existing
psychological ‘condition" per the provisions of S.C. Code Ann.

. Section 42-9-35 (2007) when consideration of the only reasonable
inference arising from the evidence of record, in light of the =
provisions of this statute, establish she has satisfactorily proven - -

her entiltement to rulings; (2) the consequences of her -
compensable accident have materially aggravated the preexisting
psychiatric/psychological condition; and (b) she requires focused
treatment of this condition per Section 42-15-607 ‘

56)  Did the hearing commissioner err in dfétermining the crux of
the parties' current dispute (causal relationship between Ms. -
- Rummage's current psychiatric/ psychological symptoms and the

consequences of her compensable accident) based upon a -

personal, subjective lay assessment of Ms. Rummage's

: appearance/presentation/demeanor/body language when: (a) the S
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" focal issue involves mental illness and cognitive loss, which are
‘each medically technical -subjects; (b) an individual's
- presentation/appearance/demeanor/body ‘language are
unquestionably impacted by mental iliness and cognitive loss; (c)
the Legislature, as well as our Appellate Courts, have
consequently required that determinations as to the source and
consequences of these ‘conditions in the current context must be
premised upon expert opinion; (d) despitethis fact, ‘the hearing
commissioner unquestionably determined this medically technical
issue based upon personal subjective lay criteria; (e) while there
was reference fo opinions expressed by Defendants’ demgnated
evaluator, these opinions were not followed/relied upon to reach a
conclusion, but rather noted to "mirror the undersigned's" personal
opinions; () this use of expert opinion runs completely counter to’
the legal standard, which demands that medical evidence guides
_the fact finder to a determination, rather than using the medical
evidence to validate a personallobjectuvellay assessment; (g) the
fact finding mechanism utilized in this instance clearly began and =
ended with the formulation of an impermissible medical opinion by
the Commission, as opposed to truly analyzing the expert evidence;
and (h)- this arbitrary, capricious and unlawful -adjudication
procedure resulted in ‘a determination premised on
personal/subjective/lay standards ratherthanthe reqwsne medlcal_ '
criteria? : ’

57) Dld the heanng commissioner err in determlnlng the crux of
the parties' current dispute (causal relationship between Ms.

Rummage's current psychiatric/psychological symptoms and the

consequences of her compensable accident) based upon a
~personal, subjective lay “assessment of Ms. - Rummage's
appearancelpresentatlonldemeanor/body language when: (a) the

focal issue involves mental illness and cognitive loss, which are

each medically technical - subjects; - (b) an individual's
presentation/appearance/demeanor/body . language - are -
unquestionably impacted by mental illness and cognitive loss; (c)

the Legislature, as well as our Appellate Courts, have

consequently required that determinations as to the source and
consequences of these conditions in the current context must be
premised upon expert opinion; (d) the analysusldecnsnon making
process utilized by the hearing' commissioner focuses on
personal/subjective/lay standards of . conduct, which neither .
comport with the applicable legal criteria nor adequately assess the
impact of medically technical conditions . (mental |llness and
cognitive loss) on Ms. Rummage's conduct; (e) this manner of
assessment likewise lacks the objectivity which the govermng
medical standard (identified by both the Leglslature_and our

21



Appellate Courts) is designed to promote; (f) this decision making'

process, which involves the impermissible generation of a medical

- opinion by the Commission, is unavoidably premised uponpersonal

standards/viewsffeelings/ideclogies, rather than the objective

criteria required by the Legislature and our Appellate Courts; and

(@  the ultimate  determination "Ms. "Rummage's

~ psychiatric/psychological symptoms are not causally related to the

" consequences of her compensable accident results from an
arbrtrary, capricious and unlawful adjudrcatron procedure‘? -

' _Pursuant to § 42-17-50, S.C. Code’Ann._. we, the Appellate Panel, have reviewed ‘

the award; weighed‘_alll th_e evidence preSented. and considered all fifty-seven grounds for

appeal, as set forth in Claimant/Appellant’s Form 30. Appellant takes exception to the

Commission’s finding as to Appe_l,lant‘s lack of cred_ibility_and refusal to rule in favor of

Appelle’nt_ baSed upon medicat evidence subrnitted 'b.y Appellant. -Additionally, Appellant: -

(a) relying on the decision in Michau v. Georgetown County; 396 S.C. 589', 723 S.E. 2d

805 ('2012), contends the proviSions of §42-9-35 S.C. Code Ann. not only require medical

evrdence to. prove the aggravatron ofa preexrstrng condrtron but alsoto rebut any medlcaI.

’ evudence supportrng this contentron (b) mamtarns the record contalns no competent

evrdence whrch supports the Hearrng Commrssroners rulrng that she drd not meet her '

. burden of proof, as there is no contrary medlcal evidence that satisfies the requ1rements

-bof §42-9-35 as Defendants'lRespondents’ expert did not offer any opinions to a

o reasonable degree of medrcal certarnty, (c) argues the Hearlng Commissioner's adverse

credlbrlrty f ndlngs alone are insufficient to rebut the multrple medrcal oprnrons conﬁrmrng _
the aggravatlon of her preexrstrng psychological condltron by the consequences of her
compensable mjury. and (d) clarms the denial of her request for treatment resulted from'- |
’ an arbttrary decrsron-maktng process through which a medlcal questron was determrned |

through the H_earrng»Commrssroners rendenng of an expert oprnron.. However, whlle
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“medical evrdence is entitled to great respect the Commrssron is not bound by the ,
“opinions of medrcal experts and may dlsregard medrcal evrdence in favor of other

competent evrdence in the record " Burnette v. City of Greenvrlle- 401 S C 417 427-28 "

| 737 S.E. 2nd, 200 206 (Ct App 2012) citing Potterv Sgartanburg School District 7, .
395 8.C. 17, 23,716 SE. 2nd 123, 126 (Ct App 2011) “The possrbllrty of drawrng twov
|ncons|stent conclusions from the evrdence does not prevent an admlnrstratlve agency s

fmdlngs from bemg supported by substantlal evrdence" Palmetto Alliance Inc A SC Pub.

- Serv. Comm’n, 282 SC 430, 432, 319 SE 2nd 695, 696 (1984) Contrary to the

assertlon by Appellant that the hearlng commrssroners decrsron “is reﬂectrve of an
arbitrary, capncrous and unlawful adjudrcatron prooedure ” the hearmg commrssroner
considered all the evidence presented and-based her conclosrons on the evrdence-,
including: | |

. - Claimant's Iong standrng depressron and anxrety drsorder whrch pre-dated her
~ May 2012 accident; = ,
-~ Claimant's: selectlve memory when it came to her pre-accrdent symptoms and
treatment, including medication she had been prescrlbed just a few days or
‘months prior to the accident;
- Claimant's long-standing mlgrarnes and srnus headaches whlch pre-dated her
- May 2012 accident,
- - Claimant's |ong-stand|ng sleep dlff cultles which pre-dated her May 2012
~ accident; ) _ ,
-  The expert Opll’llOl’l of Dr. Gualtieri; '
.. Claimant's long-standing situational stressors that caused her depressron and
~ anxiety for many years prior to the accident; : '
- - Claimant's dishonesty with Dr. Collins in failing to inform him of her extensive
pre-existing chronic pain, anxiety, depression, and trouble sleeprng. and
* accompanying medication for treatment; and -
- Claimant's selective memory and selective disclosure of prior medlcal history
' with a series of doctors that she hired to evaluate her.

Ultrmately. this Appellate Panel may make its own Frndmgs of Fact and reach ltS own

~ Conclusions of Law.
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After careful review |n the mstant case of all fifty-seven grounds for appeal, and
after werghrng all of the evrdence presented the Appellate Panel of the S C. Workers
Compensatlon Commlssmn has determlned by unanlmous vote that all of the Heanng
Commlssloners Findings of Fact and Conclusrons of_,Law are correct as stated and are 3
' A._-supported’ by ‘the’ 'substantial evidence in the.'rec'ord- | The Finding's of Fact and
Concluslons of Law. by the Heanng Commlsswner are adopted verbatlm by this Appellate -
Panel Therefore based upon the foregorng, the Order of the Hearlng Commlssroner is
afflrmed. | | |

: ORDER

l'l' IS THEREFORE ORDERED that the Order by the Heanng Commlssroner fi Ied'
in the above-captroned clalm on March 14, 2017 is hereby unanlmously afﬁrmed by the
| Appellate Pa_nel, and the same shall constrtute the Decision and Order of_thls Appellat_e'
- Panel as f'ollows:. o | | B o

| FINDINGS OF FACT |

1T The parties to this proceedmg are subject to and bound by the terms and
provrsuons of the South Carolrna Workers Compensatron Act wrth BGF lndustnes Inc.,
' Employer ‘and Great Amerrcan Allrance Insurance Company, Carner |

:2’ ~ Claimant rnjured her head and neck i rn an admrtted accrdent on May 18,
2012 Clalmant alleges that she aggravated her pre-exlstlng psychologrcal condltlon a
. clalm | f nd is not supported by the greater werght of the evrdence |

3; Claimant is not remotely credlble (rf I did not feel strongly after the hearlng,

readlng Clarmant s deposrtlon testlmony in rts entrrety only conf rmed my |mpressrons) I

base thrs ﬁndlng on my observatlons of Claimant, the inconsistencies in the delrvery of |
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. _‘ her testimony, and _o‘n he_r very “seleotiVe" memory at thehearing and at her deposition
.,(p_a»rti'cularly' with regard_' to her'deni.alllack‘of forthrightness of significant, pre-existing
conditions for whi.ch‘ Claimarit reCeiveo 'trea‘tr'nent).- After .obs'erving} Claimant at"the
hearmg, reviewing Clalmant’s pnor medlcal history along with her sworn testlmony, and
| revrewmg what Clalmant has told post-accrdent provrders the descrrptlve words that
come to mlnd are W|ly and mampulatlve .
| 4, Clalmant is 56 years of age (Tr p. 17) |
5 | Clarmant is a hrgh school graduate and subsequently recewed her CNA.
and other certlflcatesldegrees from a techmcal college where she also took phlebotomy. )
computer and: home health courses (Tr p. 18 Clarmants Depo pp 9-10) |
6. Clalmant's employment hlstory mcludes work as an assembler an assnstant

manager at a drycleaners a manager of a gym and a school cafetena cook (T r., p. 20

Clalmants Depo pp 186, 50 51)

Y A Clalmants job wuth Employer was a weaver (Tr., p 23; Clalmant's Depo
b. 16). |

| 8 : APrio'r'tothe_ accident, __Claima‘n_t has-documentetl longstanding; "chronio" pre-
ei@istlng depression and anxiety' disorder for which she took various psychotropic
-medibatio'ns oVer the years in.cludingvProzajc 'Wellbutrin LeXapro Cymbalta Effexor,
: Xanax Amblen for insomnia, and Lorcet (Dr FredD McQueen APA#13 9/12/05 p.191;
'1/10/06 p. 192 4/10//06 p 193 9/11/06, p.194; 12/8/086, p. 194 2/16/07 p. 195 8/9/07

_p 197 8/17/07 p 198, 11/27/07 P. 199 4/21/08 p 200 7/22/08 p. 200 10/21/08 P-

o '201 2/13/09 p. 201, 5/15/09 p 202 2/13/09 p. 203 8/17/09 p. 204; 11/17/09 p. 205;

2/12/10, p. 208; 11/22/10, p. 208; 112511, p. 209; 5/9/11, p. 212. 9/30/11, p._215;,11131,1 2,
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p. 219; 3/13/12 p224 Ex 3 to Depo. of Dr. Danrel L Colllns 5/14/12 APA #12 Dr.

James J. Brennan, 7/27/06, p. 187) This was ongoing treatment and not remote

eplsodlc treatment Clalmant also had Iongstandlng pre- exrstmg chronic neck and back :
: .pam (pnmanly neck pain) for whlch she was treated wrth Lorcet Flexenl and Percocet (4 '
days before the accrdent she recelved ref lis for Flexerlt Percocet Xanax and Lynca)' '
(Ex 3to Depo of Dr Collrns 5/14/12) Notwrthstandlng Clalmant’s extensrve hrstory
she would not volunteer (or admlt) to her pre-exnstlng chromc pam chronlc'

depressnon/anxrety and chronrc mlgralnes Notwrthstandlng the deg_r_e_e of h r_pre

' exrstmg pain and extensnve treatment Claumant testrf ed under oath that she could not

| "remember whether she was treated for neck or back problems even though the severity

of Clarmant's neck was_such such that -cervnc al surgem |s mentroned as a gossrbllrty o

‘ Clalmants famllv doctors ecords gre-datlng the accrdent in_issue (Clarmants Depo p _'

36). Clarmant suggested in sworn testrmony that her psychologncal treatment was
.epISOdIC/“In the past" instead of ongomg She would not admit to taking pain medrcatron

as the only thmg she couId remember”v was takrng blood pressure medlcatron and-
| medlcatlon for hypothyrordlsm itis noteworthy that she could "remember" these unrelated
medlcatlons (Claimant's Depo., pp. 37 & 41). Ctarmant’s farlure to be forthrlght greatly‘
damages,her credibility. One only needs to read Clarmants prior medical hrstory in |ts
entirety; then to read her deposition testtmony in its e}ntirety, and her Facebook pages to -
| Judge credrblllty Further, at the hearing. -Claimantldid. not redeem herself by her
mconsrstent presentatron her selective memory, and her denral of pre-exrstmg condltrons

(dizziness, etc.)'(Tr.«, p. 28), desplte-the fact that in January 2011, Claimant underwent_a
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CT scan of her head for drzzrness and headaches (APA #14 p 25 Clarmants Depo in
 its entirety; APA #13 in its entlrety)

9. | Clarmant’s spouse is drsabled and does. not work Thrs has caused a
hardshrp,' as Claimant v was on probatlon agaln on the date of the m;ury because of her -
o vhavrng to prevrously miss work because of her husband $ condltlon (Tr p. 44 Clarmant s

Depo pp, 9 14, & 25). |
| 10. Clarmant also has srtuatronal stressors regardrng her son |nclud|ng but not-
| limited to his attempted surcrde (APA #3, p 98) Clarmant also has taken care of both her
| parents through their deaths, as well as contrnurng to deal w1th one of her son's health
issues, including kldney problems (Tr., pp. 44-45).
1. .Contra.ry to Claimant's testimony at the hearing that her headaches'_are now
- “different,” Claimant rs docume-n‘te'd in me}dicall ‘eViden_ce, as.ha\rlng préexlsting "chronic
) migraines” Which‘trvere and are debilitating and for‘which Claimant.undenrlrent a C7 scan
~ of the brain. | In addition.CIaimant also has (documented) pre-exlstlng sinus and tension.
' .headaches (APA #13 pp 205-206 209, and 211-212 APA#14, p. 25) |
: 12 Clarmant’s testrmony that she never had any drzzmess prior to the
accident in issue is refuted by Defendants’ APA #14. page 225, showing that on January |
23, 2.011V Cl‘aimant underwent a pvre-alcc_i_dent CT of_"the brain for the-speciﬁed
reasons of-'dizziness and headaches (APA #14,p. 225). |
13. In 201 0, Claimant's physician states thatl"l don't~l§now how’much longer she_
will be able to-dontinue in the work field _'because her body at th‘is time is breaklng dovlln.l'

He 'goes-on' to suggest that Claimant seek -Vo,cational Rehab assistance and sedentary
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) work The next year Clalmant's physrcran wrote that he does not feel that Clarmant should
physrcally be performlng the job she was performlng (APA #13 Pp. 208 & 217).

14. Clarmant has pre-e)ustlng sleep dlff‘ culties for which she was prescnbed
| med_lcationfor years prlor to the date of -the"accrdent, Claimant's sleep difficulties are not
new, as she would have provrders belleve (APA #13 9/12/05 9/30/11, pp. 191- 193,
.197 199, 201-203, 205 206 212, 215). |
| N A After the ‘accident, Clalmant co’ntlnued to. vlrork for 3 months.. l'give this
B ewdence great weight (Tr p.50; APA#B p. 135 APA #10, p. 161; Clalmants Depo pp: -

| 49 &60)f

e -Claimantdid not lose consciousness on the date of the accident. | base this
| finding on APA #10, page 161 , | |

17. On June 1, 2012—2 weeks after the date of the accrdent——Clalmant is
documented as havmg “no focal neurologlcal defi clts and that she had no mternal
head Il'lle'leS from her fall Clarmants recent memo_ry and remote memory are
documented as normal Of all the post-aCCident e\l'idence | give this the greatest
welght and find it.is more compellmg than any later evidence to the contrary, Clalmant S
later statements to provrders Clalmants testlmony at the hearing that her memory is

o compromused or to Clalmants “performance" at the hearrng (APA #8 PP. 134- 135

o testlmony of Clarmant observatnons of the undersugned)

- 18. At her vusrt with Dr McQueen two weeks after the date of the accident,

Clalmant was crylng about her "home srtuatuon wrth Sle spouse Clalmant S pre-exrstlng

“chromc paln syndrome and her pre-e)ustlng chronlc depressmn are also referenced I
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give _this v,e,vid.ence -greater weight than | :git/e to _Claimant’s -'se_:lf-serv'i‘ng’
statementsltestimony_ to the'contrary (APA #8, p. 135). o
o 19, As to opinions trom physictans I' ~als‘o give great weight to the conclusions |
of Dr C. Thomas Gualtieri, a- psychratrrst whose impressions of Clalmant mirror the
undersrgned S, and also match the evndence set forth supra Dr Gualtieri states in his -
report “the patrent s evaluation today demonstrates a non-credible clmrcal presentatlon
wrth dramatrc mconsrstencres The Patlents overt memory perfonnance and tndeed
' general _appearance, -ﬂuency, and lucidity. is quite a variance with her claimed
symptomatology There was clear evidence of symptom exaggeration” (APA #20, p‘
| 265) Thls physrcnan was clearly not fooled or manrpulated by Clarmant (APA #20 pp. |
265 275)
2 Clalmant testlt“ ed that she did not remember seerng Dr. Brennan with

FIorence Neurosurgery & Sprne in July of 2007 complarnrng of neck parn low back pain,

o bllateral hip paln and numbness and tlnglmg in her hands (Tr p 53). Clarmant further

testlf ed that she did not remember at that trme she was taking a number of drfferent |

medications for. paln and depressron When asked about takrng Lyrlca Clalmant

: "responded “I cannot remember When asked if Clalmant remembered takrng Wellbutrin, -

.Clarmant responded “no sir.” When asked rf -she remembered t_akmg Xanax. Claimant
_testlfr_ed, “| can't remember that-inctdent at all." ..When asked about taking Auandia-,
* Claimant testified that she did not remember that_me'dication. Claimant was asked f she
remembered taking the medication S_oma and her response was;'_‘no sir” (Tr., p. 53).
Again when asked»about whether she,remembered taking.f'SkelaXin.' her response was |

“no sir” (T r p. 54). Dr. Fred McQueen states in his report of September 11, 2006, “1 do



“not know‘how mich lonoer she is going to be able to continue to work, and she wor_k’_s 12
" hours a day” (APA_ #1}3, Pp. 194). When Claimant was asked if she remembered Dr.
McQueen telling her:tha:_t, her response was "no.sir” (Tr. p. 54). In ‘May,Of 2009, Dr.
' HMcQueen was prescribing ‘Prozac, .Lorcet, ._Xanax,_ Flexeril, and Ambien',' however, -
Claima'nt continued to testify that she did not rernember those.medicatiOns (T r., p. 55).
| Clalmant was asked about a statement in the report from Dr. McQueen dated November .
| 22, 2010, where he wrote “ dont know how much Ionger she will be able to contlnue in
| the: work f eld because her body is breaking down,” and Ctalmant testlf ed that she did

- not remember that (Tr., p. 56). In May of 2011 Clalmant could not remember if she was .‘
| 'bemg prescnbed Percocet for chrontc pam (T r.,p. 56) In February of 2012 three months
| pnor to her accrdent Clatmant was prescnbed Percocet MS Contm ‘Morphine Suffate,
vand Xanax by Dr Collins (APA #13 p. 221) however Claimant could not remember that
’(T r p 58) Clarmant appears to have very selectlve memory when confronted about the ,

' myrlad of medlcatlons and prlor treatment for chronic patn and depressron for at Ieast.

R - eight years prior to her jOb |njury in May of 2012

| 21 Clarmant has a Iong hlstory of pre exlstlng srtuatlonal stressors and pre-.

- exrsttng depressnon as documented by Dr Fred McQueen on September 12 2005 “quite

R a lot of stress; her husband who recently returned from Iraq has had a heart attack and
~is now undergorng testmg to see uf there is a blockage” (APA #13, p. 191). On January

10, 2006,-Dr. McQueen notes, “her chiid has just been at Duke for surgery, she has not
| been sleeoing well at all. She has gained 15 pounds recently, partly due to stress” (APA
e 313, p.' .19’2); -On April 10 20086, Dr. McQueen notes “she has a lot of prob.lems at home

with her husband and son so she did not see Dr. Arthur.” "She is taking care of her



mother " “She has a problem wrth her husband who is ill and son who s ill” (APA #13, p.

- 193). On August 9, 2007 Dr ‘McQueen notes she has unfortunately lost her job due to
- the accrdent [dlfferent employer] and she is m a depressed state at thls pomt ? “She has
: dlfflculty controlhng her temper with her famlly” (APA #13 p.. 197) On August 17, 2007 )

_' Dr McQueen notes "it is'my professwnal oprnlon since February 13, 2007 evaluatron that

Ms Rummage was unable to hoid gamful employment and continues to remain disabled.

‘ Her Iast evaluatlon 8/9/07 found her depressron and anxrety somewhat worse. due to the
'chronlc paln she is having and mabrllty to malntaln her lrfestyle and actrvrty that she was

: accustomed to prior to the accrdent" [dlfferent employer] (APA #1 3 p. 198) On July 22,

2008 Dr McQueen notes “this i is a 48 year old white female wrth chronlc paln and major |

' depressron (APA #13, p. 200) On February 13 2009 she reports some days she has

trouble gettmg out of bed and is more tearful than others (APA #13, p. 201) On May 15 .

- 2009 Dr McQueen notes "she has been under a lot of stress and | think a Iot ofiti |s also

related to the fact that she recently Iost her mother" (APA #13, p. 202) On August 17 :

2008, “she is also on Xanax 1 mg t.i:d. for her nerves "(APA #13, p. 204). On Novembe_r

17,2009, “she suffers from longstanding chro_n_ic pain secondary to chronic migraines, as

o | well as ost’eoarthritis:" “She also sutfers from generalized anxiety disorder‘f (APA #13, p.
205). On November‘22 2010, “her weight is up remarkably, she went from 152 to 164- |

._ for a gain of 12 pounds Thls is not Ilke her.” “l don’t'knotv how much Ionger she will be

| able to contrnue in the work field because her body at this time is breaklng down” (APA
- #13, _p. 208). On January 25, 2011, she has a hrstoryof mrgralnes and her mrgralnes ‘

" have-hit her now” (A_PA #13, p. 209). On December 13, 2011, “patient comes in today

and she_is’_having a lot of pr'oblems' with chronic pain in her back, neck, and shoulders”

T



(APAV #13, p. 217). On January 13, 2012. "the patient admits that she has had a breach
of her contract-wtth me for pain. She is never to take anyone else's pain medication but
her husband was in Columbua at that time, the VA, and he was snck” (APA #13, p 219)
‘On May 14 2012 (four days prior to her job mjury) “she is havnng sO. much spasm in
her neck and shoulder.” -‘.'She has severe muscle spasm in her cervical spine and she
vhas"radiculopathy sol am putting her on Lyrica 75,‘|'=|_Yéxe'ru 10, she takes at bed_time, the
| Lyrica is twice'a*day" (Depo.‘-of:Dr. Daniel Collins, Ex. 3._). | |

22 Claimant told br. Collins (post_-accident) that she “has not tried Lyrica
or Neurontin at this point.” Dr. Collins notes again ina .later record that “she had
not tried .’...l._yrica-"in _the‘ past.” Infact, Cla’imant'was:g rescribed just Ly rica 4 days
~ prior to the date of the accide‘nt' in issue, and is documented as _tgking' it as early
as 2006; Claimant herself erte ona gre-accident intake sheet that she' \nra's taking

y_rlca——thls greatly dar damaqes Clalmant‘s credi blllty, as itis more ewdence that she

N s srmgly a stranger to the truth (APA #13 p. 224 APA #12 p. 187) Because of_
Clalmants presentatlon to Dr. Collms he recommended that Clalmant contlnue speech.
therapy In fact Clalmant had no dlfr culty.expressrng herself at the heanng except |
| perhaps when confronted with evudence regardlng pre-exsstlng condltlons she had l
denied. Clalmanttold Dr Hutcheson thatshe developed msomma etc after the accident, -
~when she in fact was medlcally documented as an msommac pnor to the accident, and
for WhICh she was prescnbed medrcatlon (Iongstandlng problem for years) and for Wthh

a sleep study was recommended Claimant had to dlscontlnue Amblen at one gomt-

| because it was too expensuve (APA #1 3 p. 197) Effexor was prescrlbed for psyche and .

- sleep; Xanax was retamed-for sleep.' Yet, now‘ Claimant attnbutes_ her sleep problems to
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the accrdent and wants Defendants to pay for sleep medrcatlons (APA #13 pp. 197 and
201-202)
2‘3. Dr. ‘Dan.ieI‘Collins testiﬁed that _C_la.ir'na_nt did not _intorm him in _ahy_wa‘y of

| similar problems and symptoms involving: her 'neCk prlor to her May 1.8.,-2‘01'2 aCcident u
(Depo Dr. Colllns p. 26) Clarmant did not mform Dr. Collms of treatment by Dr. Fred
| McQueen prror to her May 18 2012 accident for chronrc paln and major depressron

v(Dep'o.. Dr. Collrns. p. 33). Dr. C_olllns testlfled that Clalmant dld not tell him that four days'
prior to her admitted accident on May. 18, 2012, Dr. Mcaueen had preSCribed and she

'was taklng Lyrrca Flexerll Percocet Xanax and Nuvrgrl (Depo. Dr Collrns p. 30). Durmg
- the deposrtron of Dr Collrns when confronted with the exrstence cf years of pnor
treatment vfor-chromc pain, anxlety, depressron. and trouble sleeprng, Dr. Collins stated,

“any time the patients aren't up'front'and tell me the truth or tell me all the fruth or t'ellme
just what they want to hear it is of concern (Depo Dr. Collins, p 42). have morev
than concerns about her honesty in the past and there is always an issue now whether
_ she is belng honest with me. She s deﬁmtely not been honest in the past $0 | would say
a Iack of honesty in the past makes me worrlsome about a Iack of honesty at present
| (Depo Dr. Collrns p 46) |
| 24 Clalmant was sent by her attorney to see Dr Amanda B. Salas of Palmetto
Center of' Psychlat_ry. Contrary to Clarman_t S pre-exrstrng problems as doc__umented in the
- APA Submissionsreferenced above. Dr. Salas set forth in her report that Claimant
“presented an honest and forthcoming indiyidual" (APA.#é, p: 83). Clamant “reported that
her sleep became disrupted after the workers' compensationvinjdry, that her sleep has

worsened, and she has not experienced improved sleep despite limited treatment” (APA
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#2, p. 84) | When Claimant saw Dr. Salas, _she_'ap.parentl_y-did not d'is"close a history of
treatment for head.aches including migraines, as well as neok pain (APA .#2 p. 84). In
‘fact Clalmant “denied a hlstory of severe depressron treatment for mood or anxlety- |
problems (APA #2, p. 85) Clearly Clarmant was not candrd forthnght and honest
‘with Dr Amanda Salas. | glve Dr. Amanda Salas s report and oprnrons Irttle welght
| _"25.- | Clalmant was sent by her attorney to Dr. Tora Brawley, a clinical
: psychologlst Once agaln clalmant was not candrd and forthnght wrth Dr Tora Brawley
Claimant did not reveal that she had been treated for prior headaohes including
mrgrarnes that she had taken medication for years due to trouble sleeprng, and had daily
feelings of depressron including crylng spells (APA #3 pp. 97- 101). It is obvious that
}CIalmant was telling Dr Tora Brawley only what Claimant wanted her to know and not |
»"fully dlsclosmg all of her prlor medlcal hrstory and extensrve treatment I gtve Dr. Tora_
.v Brawley's report and oplnlons Irttle werght | |
'."26., Clalmant was also sent by her attomey to Dr. Donna Schwartz Maddox a
: ) psyChiatristv According to Dr Maddoxs report, Claimant's “chief complamt remains
memory'impamnent,"»(APA #4, p. 104) an__altegatron that I do_ not find behevable based - -
upon the lack of Claimant's credibility as set forth hereinabove, | place little weight upon
the report and opmuons of Dr. Maddox. | N )
| '27,' .v Clalmant was also sent by her attorney to see Dr J Kelby Hutcheson of
C}arolinas»Center for Advanced Management of Paln. Dr. Hutchesons report of
~ September l18. 2013 makes.' no re_fer’ence to Claimant's‘ pre-existing chronic pain
treatment by Dr. Fred ch'Queen as set fort}h hereinabove. In fact, under the past

- treatment portion of Dr. Hutcheson’s repOrt, where it asks “has patient been treated at
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| another pain management center ? the" reSponse is no'(APA #6 ‘p 124). When asked has
| patrent ever had prevnous psych:atnc or psychologtcal treatment agaln the response is
' no" (APA #86, p. 124). I plac_e little welght on the report and opinions by Dr. J. Kelby
| Hutch‘eson. P |

28. . Althoug‘h 'Claimant reported that she cries-vall the time'post-accid_ent, (ete.).
her F_aoebook entries show (a) cognitive abilitiesshe Vldenie's having, and (b) that she is
qUite soclall. At the end of _20_1.4..‘(_tVt;IO. years after the da_te of .theaccident)‘-, Claimant wrote
: "tt’s- been .a' great ye'arl"‘ This is antithetical to. Cla‘imant”s testimony/presentation at the
- heanng and to provnders (APA#24,p. 365) lglve greater wetght to what Claimant shares
. wuth fnends than what she portrays to provuders and to the Commussuon The entnes on

. | APA #25. pp. 378 and 380 alone do not suggest the cognltlve |mpa|rment Clalmant.would
like proyiders and the CommissiOn to believe. [For someone‘ as 'depres’sed/withdravyn as
Clalmant says she is, she surely does use a Iot of exclamatton poants () inall her posts ]
' 29. If a clalmants statements and purported problems and presentatrons to
| p'roviders' 'Were dlsposmve Commtssmn mvolvement would be unnecessary For |
_tnstance Clalmant told mynad physlcuans that she has memory problerns and that she
now drops thlngs and that she never had prevrous psychologtcal treatment They
; belleved Clalmant jUSt as they belleved that she "developed” headaches dizziness, and
i |nsomn|a only after the accident (APA #6, pp. 123 124) ln fact, Clarmant had numbness

in her hands (and pOSItlve Tinel's and Phalen s signs) as early as 2006 (APA #12 pp.
) 187‘-188) In fact, in 2011 (the year before the accndent) Claimant reported a deformity
of her flngers such that her famtly physrcran pondered whether Clalmant had rheumatord

arthrltls in her hands (APA #13 page 217).

L



30. Thisis a claimant that requests the‘Commission to find a compensable:
aggravation, yet wilI not admit to the extent (or at her'deposition even the existence)' of
her pre-exlstlng problems even when a body part is admrtted Clalmant would not even

‘ admlt to the extent of an unrelated pnor workers compensatlon clalm (Clarmant s Depo

in lts entlrety) partlcularly wrth regard to prlor condrtlons and medlcatrons Claimant .

- would not admlt to an ongoing or prlor neck problem nor admlt that she took ongoing
, parn medrcatlon etc (Depo pp.36, 40 41, 51, 52).
31. Clarmant in her deposrtron would only admlt to high blood pressure, a

_thyrord condltlon and sinus mfectlons (Depo pP. 40 41 51, 62). She alsotestrfed (under'

oath) at her deposutron that her headaches drzzmess neck problems and depressron o

'“frrst began" after her work accrdent—none of thrs is true (Depo PP. 53 and 55)
o _,'32. Clarmant S testlmony at the heanng and at her deposmon aré not rmbued

 with any mdrcra of trustworthmess | |

33, l did not consrder the l"ndmgs of Commlssroner Lyndon However,
Claimant's-: swomn dep_osrtlon testlmonye-regardlng her prlor workers' compensation
claim.- is untrue and evasi_vev ('Dep_o.,A pp 4,1 11 '2)5 |

- 34, As to memory, Qlalmant remembers the time of the 'accid'ent, the fact that
she was géﬁing' ready to 9 to breal< that she was trying to clean waste out of the roll,
‘that Ethan helped Clalmant up, that Ethan told her she was bleedlng, that she told'
Employer that she would like to stay at work because she was already on probatlon
N agaln because of her husband's |llness,, (Whlch-l think is very key in this case—a sick

~ husband with a need to care for him plus‘all her pre-existing health issues which were
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,esca.lating), and that she worked untiI_August 2012— three months after the accident, etc.
.. (Depo., pp. 21;27 49 particularly page 25" Tr.. pp. 23, 24, 50). | |
-35. S consndered all the “opinions” of physncrans who dld not (a) observe
Claimant's change m demeanor/presentatlon at the heanng, parttcularly when belng_
asked about. pre-existing conditions, and (b) review the entirety of her deposut_lon
testimony, Which vvas'just as damning as ‘(ifv not worse than)‘--her'testimonv at the hearing.
L 36. Although the undersrgned does not condone prevancatlon to any degree
the thrngs whlch Claimant hldes or about Wthh she is evasive are salient issues,
partlcularly given the fact that she seeks afi ndrng of an aggravation of a pre-exrstmg -}
- condutron Even where admltted body parts/condltlons are concerned Clarmant | |
prévar’iéates. Thrs senously calls mto questro‘n Clalmant ] veracnty lnxgeneral. as well her
: statementslpresentation to pvroviders upon which statements/'p're‘sentation‘these experts_
}relred in good fa[th in formulatmg oprmons ‘and treatment recommendatlons |
. 37:. Cl belreve that Clalmant |s usrng the workers" compensatlon system for

A purposes of secondary gam I decllne to requure Defendants to subsudlze her need to
' care for famlly members who rely upon her for support or because of a host of mynad
N problems she has unrelated to the accrdent in rssue. Further, Claimant wants Defendants. |

to pav for medieations ishe was a.lready»taking‘ (or, c_ould not afford) on the date of the
' accident. | | | | o o |
- 38. Clairnant's average vveekly wage is $578.23, yrelding a compensation rate'
of $385.51. o
| " CONCLUSIONS OF LAW
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Accordlngly, as provnded in § 42- 17-40 S C Code Ann itis the determlnatlon of
thIS Commnssnoner |

1 Under § 42-17- 160 Claimant sustamed an injury by admltted acmdent to
Hef-riead and_ neck on May 18, 2012,‘an_smg out of and in the course of her employment_. '

: 2 | Uvn’de'r‘ § 42-9-35 Claimant has.'failed.to prove an aggravation of he'r‘pre'-

vemstnng psychologlcal condltlon | |

3.- . Havmg falled to establlsh .a compenéable aggravanon of her pre exlstlng -
psycholo_gigal condptlon, Claimant is not e_ntltled to any workers' compensatlon beneﬁts}
for any‘medic_:all treatment for her psycholégical conditidh. |

IT IS ORDERED that the claim by Vickie Rummage for medical treatment and
. compén‘satio_n bengﬁts dﬁe jto'anvalleged aggravétiCn of her pre-exisiing_psychologiéal
~ condition is denied. R }
'No héaring costs are asseséed in this i.r_\stance}

lT IS SO ORDERED.

SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION

O FULL AFF_IRMATION | ﬂm EI/ ot /’

e g

' CONCUR'

o
o7
. &

R. Michael Gafnpbell, 1I, Commissioner -
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CERTIFICATE OF SERVICE

This is to certlfy that the undersugned has on this date served a copy of this order in the
“above entitled action upon all parties to this case by sendlng an electronic copy hereof by
electronic mail addressed to the attorneys for said parties; or if there is an unrepresented
party(ies), by depositing a copy hereof, postage paid in the United States mail, first class,
‘addressed to the unrepresented partv{»es} and to the attorney(s) for the representedl

Partv(lES) -

By Valerie Deller on February 1 201 8



