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STATEMENT OF ISSUE ON APPEAL
Pursuant to Rule 208, SCACR the Respondents respectfully submit that the following
issue is presented for the Court’s consideration in this matter.

1. IS THE COMMISSION’S DECISION AND ORDER IN THIS CASE SUPPORTED BY THE
SUBSTANTIAL EVIDENCE CONTAINED IN THE RECORD AS A WHOLE?

STATEMENT OF THE CASE

This is a workers’ compensation case. The Appellant, Sarah White, contends that she
sustained an injury to her lower back on May 18, 2011 as a result of an accident arising out of and
in the course of her employment with the Employer. (R. pp. 21 - 23). She further contends that she
is entitled to payment of temporary total compensation and payment of medical expenses incurred
as a feéult of her injury. (Id.). She also asserts thot she haé not reached the point of maximum
.m’edioal improvement with regard to her alleged injury and is entitled to receive additional medical
treatment. (Id.).

The Respondents deny that Ms. White sustained any injury arising out of and in the
course of her employment. ( R. p. 24). They further deny that she is entitled to any compenéétion and
beneﬁté under the South Carolina Workers Compensétion Li'aw'..(ﬂ.). :

This matter was initially heard by Comfnissio'nér Ais.ho.Téylor in .Febr‘;uafy 2016.

( R.pp. 8 -1 5). Following that hearing Cornrnissionér Taylor ‘iséued h;:r'i)éciéion and Order denYing
Ms. White’s claim for compensation and other benefits. (Id.). Ms. White subsequently requested
that the Full Commission review that decilsvion. (R. pp 27 - 28) An A‘pvpe.‘llaté' Pvéne'lqof the
Commission then conducted a review hearing" and snbseqnenﬂy éfﬁnned Commissioner Taylor’s

decision in this case. (R. pp. 16 - 20). Ms. White then filed a Notice of Appeal of the Commission’s



decision.
ARGUMENT

[. THE COMMISSION’S DECISION AND ORDER FOR THIS MATTER IS SUPPORTED BY
THE SUBSTANTIAL EVIDENCE CONTAINED IN THE RECORD AS A WHOLE.

Upon review in South Carolina, a decision of an administrative agency should be
affirmed unless that decision is clearly erroneous in view of the reliable, probative and substantial

evidence on the record as a whole. S.C. Code Ann. § 1-23-380(g)(6) (1976); Lark v. Bi-lo. Inc., 276

S.C. 130, 276 S.E. 2d 304 (1981). The court reviewing the agency's decision should not substitute
its own findings of fact for those of the agency nor should the court substitute its judgment for that

of the agency as to the weight of the evidence. Tobey v. L & P Construction Company, 296 S.C. 122,

370 S.E. 2d 897 (.Ct. App. 1988).
Substantial evidence is evidence which, ‘cor‘lsi'defing'the record as a whole, would
allow reasonable minds to'reach the conclusion that the agency involved reached to justify ‘its

decision. Harrell v. Pacific Columbia Mills, 291 S.C. 469, 471, 354 S.E. 2d 384, 385 (1987). The

substantial evidence rule means that the court will not overturn findings of fact by an administrative
agency unless there is no reasonable probability that the fact ¢ould be as related by the witness upon

whose tesﬁmony the ﬁnding was based. Lark v. Bi-Lo, Inc., infra. When factual findings are

supported by substantial evidence, analogous to a jury's ﬁndlng of fact on v'di:s'puAted ‘i"ss.ues,”tvhe

agency;s conclusions should be affirmed. Hunter v. Pétrick Construction Corﬁﬁénﬂl, 289S.C. 46,'344

S.E. 2d 613 (1986).
'Ms. White contends that.shé injured her l(;’we‘r ba.c’l;‘bn'May 18, 2011 when a co-

worker allegedly and \}iolently shook her chair while she sat wofkihg at a nursing station at the



Employer’s long-term residential care facility in Columbia. (R. pp. 52-131). She testiﬁea that she
immediately felt pain in her lower back following this incident. (Id.).

Of note, Ms. White previously filed a claim against the Respondents in this case for
injuries to her lower back and pelvis which she alleged occurred on March 14, 2011, and as further
set forth in South Carolina Workers’ Compensation Commission File No. 1103876. Following a
hearing this claim was denied by Commissioner T. Scott Beck by his Decision and Order filed on
December 19, 2011. (R. pp. 1 - 7). Ms. White did not request review of Commissioner’s Beck’s
decision

Extensive medical records were submitted by the Parties at the hearing held before
‘Commissioner Taylor. Those records reflect that Ms. White sought treatment at Moncrief Army
{-'I‘{o.spital at Fort Jackson in Columbia on March 21, 2011 and complained of menstrual broblefhs.
(R. pp. 172 - 176). The report for that visit also reflects that the Ms. White was cﬁrfenﬂy using
‘ Hydrocodohe, a strong narcotic pain medication. (Id.). Ms. White next sought treatment at Moncrief
Z)n .March 24, 201 1 (R. p. 178). The report for that visit reflects that she had experienced pelvic
-.pain for one month. (Id.). Neither of these reports make reference to ariy type of injury r-elét.e‘dltb any
tyi)e of accident.

| M. White.sought treatment at Moncrief on March 30, 201 1 (R. pp. 182 - 197).
The report for that visit reflects that she compléined 6f right ﬂank pain for .‘two days. (Lc_l) Tﬁe
report also makes reference to her experiencing such problerhs for two months. (Id.). There is no
mention in this report to any type of injury or accident.

In the report for the visit at Moncrief on March 30,2011 reference is also made to Ms.

White .experiencing low back and left buttock pain which began gradually. (Id.). An MRI of her
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lower back was performed on March 31, 2011 which showed some degree of disc protrusion and an
annular tear without disc protrusion. ( R. p. 142). A patient information sheet accompanying the
MRI report indicates that Ms. White had experienced problems for two months. ( R. p. 253). In
response to the question as to whether or not such problems occurred at work the words “Not sure”
are written. (Id.).

On May 26,2011, Dr. C. Philip Toussaint evaluated Ms. White. ( R. pp. 259 - 260).
In his report of that date he noted that Ms. White complained of lower back and leg problems
following a work-related accident in March 2011. (Id.). He further noted that she recently
developed numbness in her right arm which she related to a more recent work-related incident. (Id.).

A report for a series of nerve conduction studies performed for Ms. White on June
27,2011 reflects normal findings. ( R. pp. 263 - 264).

In a memorandum dated Jﬁly 18, 201 1, Larry-Dillard',v then a bhySiciah"s aééistaﬁt at
~ Moncrief Army Hospital, wrote that Ms. White sustained an.ihjury to her lower back on March 14,
2011. (R. pp. 147 - 149). No reference is made in this memorandum to any alleged accident or
injury which occurred in May 2011.

Another MRI of Ms. White’s lower back was pérfdrrhed on August 1>2,‘ 2011. ( R.
pp. 143 - 144). Noting the disc protrusion and tear. revealed by the March 2011 MRI, the radiologist
reviewing the August 2011 MRI stated “No Signiﬁcémt defdrmity of ihe right L5 nerve roo"t'a'lthoug};
thereisa slight poster'iof position éuggésting there may be Chrénié poStéfior deflection.” (R.p. 143)

As noted, Ms. White presented a claim.for compensation and benefits ariSing out of
an alleged March 2011 incident, contending that she had sustained an injury to her lower back. That

claim was considered by the Commission in October 2011. ( R. pp 1-7). No request was made to



consolidate or consider at that hearing Ms. White’s claim that she sustained another injury in May
2011.

Ms. White was also evaluated by Dr. Ezra Riber in August 2012. In his report of that
date Dr. Riber set forth that Ms. White complained of lower back pain that started on March 14,
2011 and pain in her gluteal region which began on May 18, 2011. (R. pp. 133 - 134). In that report
Dr. Riber also stated “This is somewhat challenging to sort out since she has had two different
work-related injuries”. (Id.).

At the hearing before Commissioner Taylor Ms. White also submitted a medical
questionnaire completed by Mr. Dillard and his supervising physician, Dr. Richard Cheng. ( R p-
150).

o As part of her request for Commission Review of Cozrlnn‘lissioneﬂr 41;ayl(;r’sv>Dvecii's'io.n

and Order Ms. White argued that there is clear medical evidence which establishes that she sﬁstained
a new injury to her lower back in May 2011 when the co-worker allegedly and violently shook her
chair, or her pré-existing problems were aggravated as a result of fhﬁt in(‘;ident.z The Réspondenté
respectfully submit that there is insufficient :mvedic'al evidence, which mééfs ;[he épplicable standard
here, to support such a claim. Further, there is medical and other evidence which fully supports a
contrary conclusion.

This case, unquestionabiy, is medically complex. The fact that Ms. White herselfhas
presented two claims for compensation and benefits, arising out of alleged incidents within a Mb-
month period, and involving one area of her body, gives rise to such a cl'as'siﬁcatioh.;Uvnder such
circumstances thé law requires Ms. White to present reliable medical evidence, sthitfed .by

qualified medical physicians, to assist the Commission and the Court ini defining the nature of the



injury involved and the source and cause of that injury.

Ms. White appears to agree with that proposition, as she has offered the opinions of
Mr. Dillard and Dr. Cheng to support her claim. Those opinions, however, are insufficient to meet
the legal standard applicable in this case.

In support of their positions here, the Respondents respectfully submit that Dr. Cheng
is a weight-loss specialist. ( R. pp. 360 - 365). There is no evidence that he possesses the
qualifications and background to read and interpret technical diagnostic reports and to otherwise
diagnose an injury to a person’s spine. In fact, there is no evidence that he actually reviewed Ms.
White’s diagnostic studies, including the MRIs which were performed in March and August 2011.

Mr. Dillard is not a physician. Granted, S.C. Code Ann. § 42-1-160 (1976) states that
medical evidence to establish causation in a complex case includes 6pinidns offered by a “vlice.hsed
health care provider”, there must be some evidence to establish that the provider has the nébeSséry
qualifications to offer those opinions. In fact, S.C. Code Ann. § 42-1-172 (1976), which deals with

| ;;Repetitive Trauma Injury” states specifically that medical evidence to ‘éstabli'éh causation must be
bffered by licensed and qualified “physiciané”.

MOréover, if Ms. White argues that the May 2011 incident did not cause her lower
back pfoblems, ‘but aggfavatéd them, she still must me.et the burden of -p'roducing medical .e:\‘/ide'ﬁce'
from a licensed health care provider which establishes such an aggravatioh. See S.C. Code Ann. §
42-9-35 (1976).

N Further, neither Dr. Cheﬁg nor Mr. Dillard’s opinions are stated to “a }éésonablé
de;gree of medical certainty”, which i.s also required by the statutory provisions applicable here. This

phrase is a term of art in the law of workers’ compensation. The legislature included fhét phrasé for



areason.' The basis for such reasoning is displayed in this ;:ase. A close reading of Mr. Dillard’s
and Dr. Cheng’s joint-opinions here reveals that they believe that the alleged May 2011 incident
“developed” Ms. White’s “posterior deflection of the right L-5 nerve root”, when the radiologist who
read the MRI stéted that there “may be chronic posterior deflection”. In addition Dr. Cheng and Mr.
' Dillard state that the May 2011 incident “most certainly can” aggravate Ms. White’s lower back
problems, instead of whether or not it did, or most probably did, cause an aggravation of an
underlying condition.

The requirement that opinions in complex cases be offered by qualified providers, and
to a reasonable deg’ree of medical certainty, ensures that the Court, the Commission and the Parties
are given clear guidance from trained medical professionals as to the soufcé; cause and nature of
_physicél and mental injuries. And perhaps most importantly, opinions which aid those.in\:/olvec‘l with
deveioping a plan of treatment which best suits the injured worker. -

In fact, there are ample qualified providers involved in Ms. White’s care who could
have offered such reliable opinions, including Dr. Toussaint, Dr. Bethea and Dr. Riber. Havihg' the
burden of proof in this matter Ms. White should have ob;[aihed'those opinioné, if favorable to her.

Inaddition to requiring reliable énd competent expert evidence be provided in ceftai;l
cases the South Carolina Slipreme Court, on hﬁmeroué occasions, Has addréSséd t.héi reqllii"réinéﬁt'tl‘llét
all types' of evidence, both lay and expert,‘ be considered in reaching a decision in a workers’

compensation case. In Tiller v. National Health Care Center of Sumter, 334 S.C.333, 5 13 S.E.2d

843 (1999) the Court reached a seminal decision in this regard,A by stating:'

' One might argue that the use of the words “medical certainty” suggests that the Legislature,
in fact, intended that only op1n10ns of medical physicians be considered in cases where such
ev1dence is required. '



The Commission is given discretion to weigh and consider all the evidence, both lay
and expert, when deciding whether causation has been established. See Ballenger v.
Southern Worsted Corp., 209 S.C. 463, 40 S.E.2d 681 (1946) (despite doctor's
testimony that there was not a connection with the accident that caused almost
boiling dye to fly in claimant’s face and eyes and his subsequent eye problems, lay
testimony of claimant's good vision before the accident was sufficient to support an
award); Poston v. Southeastern Construction Co., 208 S.C. 35,36 S.E.2d 858 (1946)
(lay testimony that claimant's eyes became runny and inflamed after some
construction material blew into them and that claimant lost vision in eyes subsequent
to the accident was sufficient to support an award, even though doctor testified vision
loss was not related to job injuries).

Granted, in Tiller, and the cases cited by the Supreme Court, awards of benefits and
compensaﬁon were based on lay evidence, and not expert evidence, the rule of law established by
these decisions clearly flows in both directions.? In other words, the Commission may rely on all
‘types of admissible evidence in determining whether or ndt an injured worker is entitled to certain
compensation‘ and benefits.

Thus, while medical testimony is entitled to great respect, the Commission as the
ultimate fact finder may lé'c;k to oihef competent evidence in the record to su:pport' 1ts dééisién.

B-a'lll‘e'nger', supra. As stated by the Supreme'COurt, “indeed, medical té"stihioriy should not be held

conclusive irrespectiVe of other evidence.” Ballenger, 209 S.C. at 4'67,. 40 S.E.2d at 682;83."Expervt
medical testimony is designed to aid the Commission in coming to the correct conclusion; therefore,
the Commission determines the weight and credit to be given to the expert testimony. Poston, supra;

Hines v. Pacific Mills, 214 S.C. 125, 51 S.E.2d 383 (1949). Finally, and perhap"s most 'imﬁoi'téntly,

expert testifnony, once admitted, is to be considered juSt like any other testimo}ly. Smith v. Southern

Builders, 202 S.C. 88, 24 S.E.2d 109 (1943).

? Of course, the ruling in Tiller was subsequently modified by legislation enacted by the
General Assembly in 2007, some of which is cited here. However, that legislation did not abrogate
the requirement that the Commission consider all types of evidence in reaching its decisions.
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The reason and basis for this long-established precedent is clear and well-founded:
just because an expert offers an opinion does not mean that it is not subject to being challenged.
Such is especially the case when an expert’s opinion is built upon an unstable foundation. That is,
facts which are not accurate. Otherwise, the opinion rests on nothing but shifting sand and is not
reliable. The Commission, in viewing all of the evidence presented in this case, chose to decide that
the opinions offered by Ms. White in this case did not reach the level of such reliability as to support
the foundation upon which she builds her case.

The Commission also considered other evidence to support its decision in this case.
For example, Mr. Dillard issued his memorandum dated J uly 18,2011, two months after the alléged
May 2011 incident, and makes no reference that incident with respect to the source and cause of Ms.
White’s lower back problems. In that merhoranduni, he notes only that she injured her lc.>Welr' back
on March 14,2011 whilé working for the Emialoyer in this case. Dr. Toussaint also mentions with
speciﬁcity anincident in March 2011 which, according to Ms. White, produced progressive back and
lower extremity complaints. He notes also that Ms. White related right upper extremitj? p.robléms
to a “more recent work related incident.” |

Finally, the Commission fdund as fact that Ms. Wﬁité’s téétirﬁbﬁy ."a:t‘tlhé': h'e’ar.i'né 1n
this case was noh-respéhsivé to the Questidné posed to her. A ‘r“eview‘_of the ffanscript reveals that
such testimony centered around vquestions tb how and when her lower back 'p'foble'rns. truly sfarfed,
and the source and cause of them. In sum, the Commission found that Ms. White’s testir'nc')h)';‘il:l this

case simply is not credible and does not support her claim for compensation and benefits.



CONCLUSION
The Respondents submit that the Commission’s decision in this case is supported by
the substantial evidence contained in the record for this matter. For this reason they respectfully ask
that it be affirmed.
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