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FACTUAL AND PROCEDURAL SUMMARY

- This foreclosure action was instituted by Respondent Bank of America, N.A. (“BANA”)

on Marclh'l9, 2012. (R! pp. 8-14.) Upon filing the original Complaint, BANA sent to

- Defendant Carolyn Deaner (“Deaner”) a Notice of Foreclosure Intervention pursuant to S.C.

Supreme Court Administrative Order 2011-05-02-01 (see R. p. 14), and Deaner filed a response

-requesting foreclosure intervention review on May 31, 2012 (R. p. 43). Accordingly, the case

was confinued while Deaner underwent foreclosure intervention review. On April 9, 2013,
Deaner’s application for a loan modification was‘denied because Deaner did'not qualify for a
loan modiﬁcatibn or loss mitigation due to a n inability to create an affordable payment under the
program reqﬁirements and guidelines. | (R. pp. 46-48.) Thereafter, Deaner proceeded to file a
series o_f. answers and relatéd motions énd objections lcontesting, inter alia, the validity of the
mortgage lien and BANA’s standing to ‘prosecute the foreclosure action. (See, e.g., R. pp. 67—
104, 106—155, 243-307, 340—346.)

Prior to the. filing of .this foreclosure action, Deaner filed a volun’tarvy’ Chapter 7
baﬁkruptcy petition in the Southern District of 'GeQrgia on.Marcvh 4, 2011, and Deaner was
dis_charged from 'bankiuptcy and the action closed on January 17, 2012. (R p. 348.) Deaner
listed BANA’s predeces.sér in‘ interesf and the Property in her bankruptcy petition,
acknowlgdging that the mortgage loan at issue in this case was a valid ﬁfst mortgage lieh, and
Deanef attested that she had no counterclaims or rights to setoff claims to declare in the:
bankrupfcy action. (See R pp. 348, 217-218.) Accordingly, the Special Referee granted
summary judgment in favor of BANA as ‘to the' Counterclaims and Affirmative Defenées
asserted by Deaner in.ligh; of the attestation contained in Deaner’s prior bankruptcy petition.

(See R. pp. 348-353.)



On August 28, 2014, BANA filed an Amended Complainf. (R.'pp. 397-408.) On
September 8, 2014, Deaner filed an Answer, Affirmative Defenses and Counterclaim to theA
Amended Complaint, alleging, inter a‘lia, that BANA lacks stan@ing to maintain the foreclosure.
action; the Assignment of the Note and Mortgage by MERS td BANA was invalid; ownership of
the Note and Moﬁgage were “split,” thereby causing the debt to become _unsecqred .aﬁd,

therefore, discharged in Deaner’s Chapter 7 bankruptcy; and that BANA had failed to

- demonstrate an agency relationslriip with the original lender or the owner of the Note. (R. pp-

' 410-417:) BANA filed a Reply to Déaner’s Counterclaim on September 17, 2014. (R. pp. 419-

423.)
© On February 4, 2015, a trial on the merits was held before the Special Referee, and the

Honorable J. Martin Harvey, issued a final Judgment of Fbreclosure and Sale in favor of BANA

~ as to its foreclosure action and the counterclaim asserted by, Deaner on February' 25, 2015. (R.

pp. 524-535.) On March 16, 2015, Deaner submitted a Motion to Reconsider Judgment. (R. pp.
537-538.) | A hearing was held-on Deanef’s Motion fo Reconsider on March 23, 2015, and the
Special Referee denied Deaner’s Moﬁon to Reconsider Judgmént on April 1, 2015.. (R. pp. 544—
548.) Dégﬁer then filed a Notice of Appeal _0h May 7, 2015, from the Trial Court’s April 1, 2015
Order denying Deaner’s Moti'on‘to Reconsider. (R. vp. 565.) |

8

STATEMENT OF FACTS |

On or around June 26, 2007, Deaner executed a Fixed Rate Nofe (the “Note™) in the
amount (;f $97,600.00 in favor of Quicken Loans, Inc. (“Qﬁicken Loans”j. (R. pp. 527, 480-
483.) That same day, Deaner also executed a Mortgagé (the “Mortgage”) on the property located
at 704 Kershaw Driye, Aiken, .South Carolina 29641 (the “Property”), which secured‘ the Note

and was delivered to Mortgage Electronic Registration Systems, Inc. (“MERS?”) as nominee for



Quicken ‘Loans. (R. pp 527, 402, 494-509.) The Mortgage was recorded in the Office of the
Register of Deeds for Aiken County in Book 4149 at Page 773. (R. p. 527.) The Note and
Mortgage were subsequently assigned to BAC Home Loans Servicing, LP f/k/a Countrywide
Home Loans Serv1crng, LP on April 29, 2011 (the “Assrgnment”) and the Assignment was
recorded in the Office of the Reglster of Deeds for Aiken County in Book 4356 at Page 932 on
May 9, 2011. (R. pp. 527, 488.) Respondent BANA is the successor by corporate merger to
BAC Home Loans Seryicing, LP f/k/a Countrywide Home Loans Servicing, LP. Deaner failed .
to make the required payments under the Note, and the loan remained in default after July_ 1,
2010. (R p. 528.) Asof February 4, 2015, Deaner owed $94,178.44 in principal, $30,818.90 in
interest, and $21,026;15 in other assocrated fees and coets related to the Mortgage. (R. pp. 529~
.- 530.) |
At trial, BANA presented the testimony’of Didne Deloney (“Delloney”), an assistant vice |,
president with the Mortgage Resolution Team at BANA. (R. p. 4, lines 1-7.) Deioney testified
that BANA is the loan servicer for Deaner’s loan, and Fannie Mae is the investor for the loan.
(R. p. 430, lines 14-18.) ‘Deloney testified t_hat BANA and its predecessors in interest begon
| servicing Deaner’s loan within one or two months after origination. (R. pp. 449, lines 11—1'7.)
Deloney'.testiﬁed that she had personal knowledge of the records kept and maintained in
connect\ion with Deaner’s loan as part of her job duties. (R. p. 430, lines 19-25, 1-6.) Deloney
also testified as to the fact tnat‘the Note was endorsed in blank and that BANA was in phyéical
possession of the original Note, which was present in the courtroom during the trial.. (R. p. 432,
lines 12—‘17.) The Note end the Mortgage were admitted into evidence without objection. (R. p.
432,)1ines. 1-2; R. p. 433, lines 18-20.) Deloney further testified that the Mortgage had been

assigned from the original lender to BAC Home Loans Servicing, LP and that BANA is the-



successor by mergdr to BAC Home Loans Sefvicing, LP, formerly known as Countrywide Home
Loan SerVicing, LP. (R. p. 434, lines 13-24.) A copy of the Assignment was also édmitted into ,
evidence without objection. (R. p. 435, 1ines>14—16.)

| Deloney testified that Deaner eventually failed to make her loan payments and that the
loan .went into default under the terms of the loan documents. (R. p. 436, lines 5-8.) Deloney
testified that the loan was due and owing for the July 2010 payment and all payments due aﬁd
owing thereafter. (R. p. 436, liines 7-14.) A copy of the loan payment history was then admitted
'idto eyidénce without objection. (R. p. 436, lines 19-21; R. p. 437, lines 20-22.)

Deloney thed ‘testified that an acceleration letter dated August 16, 2010, (the
“Acceleration Letter"’) was sent to Deaner_by first-class mail according to BANA’é business
- records. (R. p. 437, lines 15-17, R. p. 438, lines 20-25, 1-8.) A copy of the Acceleration Letter
was admitted into evidence without objection. (R. p. 438, lines 15-16; R. p. 439, line 17.)
Deloﬁey testified that fhe’ Acceleratiod Letter was mailed to thedaddress on file for‘éending loan-
related dbtices to Deaner. (R. p. 457, lines 1-4; R. p. 458, lines 5-8.) Deaner provided no
~objection to this testimony regarding her mailirdg address. (R. p. 458, lines 5-25.) D'e.loney then
provided a breakdown fdr the Court as to what the total amount due was on the‘ loan. (R. p. 439,
lines 1-17; R. p. 440, lines 18-25.)

In closing arguments to the Court, counsel for Deaner stated that Deaner was not
contesting BANA’s standing to bring the foreclosﬁre action. (R. p. 469,_ lines 10-14.) Rather,
Deaner’s trial counsel argued 6n1y that BANA, as servicer of the loan, had not proved that .it
sustained any damages with respect to the unpaid principal and interest on the loan. (R. p. 469,
line 1'6.)l Deaner’s trial counsel then focused his argument on tﬁe fact that BANA had not

presented satisfactory evidence that the Acceleration Letter was mailed in accordance with the



terms of fhe Mortgage. (R. p. 470, lines 17-25, 1-4.) Following the trial, oﬂ March 10; 2015,
the Special Referee entered a final Judgment of Foreclosure and Sale in favor of BANA, finding,
inter alia, that BANA- was the real party in interest to prosecute the foreclosure action as both
“servicer of the loan and holder of the Note, that the witngss’s testimony supported a finding that
the Acceleration Létter héd been sent to Deaner in compliance with the te@s of the Mortgaée,
and that Deaner had failed to cure the default on the loan resulting‘in‘ a total damages amount of .
$145,023.49. (R.(pp. 527-528.) | _

After final judgment of foreclosure was granted in BANA’s favor, Deaner filed a Motion
| to Reconsider Judghlent, as'serting that BANA had f;iled to prove at trial that it had sent a “right
to cure” léﬁer in conformity with the terms of the Mortgage. (R. p. 528.) On April 1, 2015, the
Special Referee issued an Order denying Deaner’s Motion to Reconsider after ﬁnding that the
evidence and testimony presented at trial met BANA’s burden of proof that notice of
acceleration was. proberly given to Deaner pursuant to th¢ terms of the Note and Mortgage. (R.
pp. 544-548.) Deaner fhen appealed the Speciél Referee’s Order denying her Motion to
. Reconsider t§ this Court. (R. p. 565.) After filing her Notice of Appeal, Deaner filed additional
motions 'With the court below, including a Motion to discharge the judgmgnt debt due to her
alleged “tender of payment.” (R. pp. 725-730.) Deaner’s Motion to Discharge the debt was aléo
denied by the Special Referee by Order e.nt'ered. June 1, 2015: (R. pp. 795-800.)

Deaner’s initial briéf on appeal is rambliﬁg, incoherent, and presents. no specific
arguments on appeal.'! At best, Deaner’s initial brief appears to challe;lge the Special Referee’s
finding of fact following the February 4, 2015, %rial that BANA had étanding to prosecute tﬁe

foreclosure action. (See Appellant’s In. Br. pp. 7, 9-10, 12-14, 17, 32.) However, Deaner did

' BANA notes that Deaner’s initial brief should be rejected inv its entirety for multiple violations of the appellate
rules, and the fact that Deaner is now appearing pro se does not alter this result. See Rule 208, SCACR.



not appeal from the ﬁhal Judgment of Foreélosure and Sale. (See R. p. 565 .) Rather, the only
(jrder from which Deahér appealed,’the Special Referee’s April 1, 2015 Order, addressed the
. single issue pirevsented in Deaner’s ‘M'otion to Reconsider Judgment regarding the sufficiency of
the evidence to support the Special Referee’s ﬁnding that the Acceleration Letter was propefly,
sent. (See R. p. 538; R. pp. 544—548.) In her Initial Brief, Deaner also appears to challenge the
Special Refé_ree’s June 1, 2015 Order, which rejected Deaner’s argument that the debt should Be
discharged based on her alleg.ed. “tender” of an “International Promissory Note.” (See'
Appellant’s In. Br. p. 58.) Again, however, Deaner did not appeal from the 'frial Court’s June 1,
2015 Order. (See R. p. 565.) Therefore, the myriad issues regar/ding standing, securitization, and
“tender” or payment that Deaner presents in her Initial Brief are nof properly before this Court.

" Even assuming, arguendo, that Deaner had preserved such arguments for appellate
review, Deaner’s argumerits »suffer from multiple fatal defecfs and are easily dismissed. First,
South Carolina laW is clea‘r that.the~servicer ofa mortgage loan, as well as the Note holder, has
authority to proseéute a foreclosure action, and actual “ownership” of the Note and Mortgage is
not required. Second, Deaner is judicially estopped from challenging the Validity of the
mortgage loan, as she rcpreéenfed under oath in her bankruptcy action that the subject mortgage
. loan was a Vglid first lieﬁ on/the Property and that she had no counterclaims or claims in setoff.
Third, Deaner’s contentions that securit{zation of the Note and Mortgage rendered the debt
invalid and/or unsecured and that MERS ‘lacked authority to assign the Note and Mortgaéé to
BANA is contrary to well-established South Carolina law and law from throughout the countril.
- Fourth, Deaner’é arguments fegarding her alleged “tender”‘ of the debf are nothing more thén a

sham and were properly dismissed by the Special Referee,



Finally,' although Deaner does not appear to present any cogent argument that the Trial
Court erred in deﬁying her Moti‘on to Reconsider Judgment,-the sole Order from which Deaner' :
has actually appealed, tue Special Referee’s finding of fact that BANA _senf a nofice of
acceleration to Deaner in conformity with the terms of thé Mortgage is br'operly supported by the
evidence produced at trial.. Accordingly, the Special Referee’s final Judgrﬁent of Foreclosure
and Sale and Order denylug Deaner s Motlon to Reconsider Judgment should be affirmed.

| ARGUMENT

L. The Special Reféree ’s_finding of fact that BANA sent a nutice of acceleration to

Deaner in conformity with the terms of the Mortgage is properly supported by the
evidence produced at trial.

As stated herein above, the only AOrder from which Deaner has appealed to this Court is '
the S;pecvial Referée’s Order entered April 1, 2015, denying her Motion to Reconsider Judgment.
(Sée R. p. 565.) Deaner’s Motioh- to Reconsider asserted tﬁat the Acceleration Letter iﬁtrpduced
at trial was not sent to the Property address as required under the terms of the Mortgage and that
the Special Referee erred in finding and Coucludiug that the notice was properly sent.r (See R. p.
538.) In éonsidering Deaner’s Motion, the Special | Referee found that the evidence and
* testimony presented at the trial was sufﬁcieut‘ to meet BANA’s' burden of prdof that the
acceleration notice was properly given to Deaner pursuant to the terms of the-Mort.gage. (See R.
pp. 544-548.) The Special Referee’s finding and conclusion were proper in'llight of the evidence
and testimony presented in this case.

Paragraph 15 of thd Mortgage governs the parties’ obligations with respf_:dt_ to giving |
notices. (See R. p 503.) Pursuant to Paragraph 15 of the Mortgage, “[a]ny notice to Borrower in
connection with this Security Instrument shall be deemed td have been given to Borrower when
- mailed by ﬁrst‘class mail. . .. The notice address shalil be the Property Address unless Borrower

has designated a substitute notice address by notice to Lender.” (R. p. 503.) At trial, BANA’s



corporate witness, Deloney, testified that the Acceleration Letter dated August 16, 2010, was
sent to Deaner by first-class mail according‘to BANA'’s business records. (R. p. 438, lines '23_
25, ;1—5.)4 A copy of the Acc_eleration Letter, reflecting a first-class mailing bar code, was
aamitted into evidence without objection. (R. p. 438, lines 15-16; R. p. 439, line 17; R. p. 448,
lines 9-12; R. pp. 510-511.) Delo\ney testified that the Aeceleration Letter was mailed to the
.address on file for’sending loan-related notices to Deaner. (R. p. 457, lines 1-4; R. p. 458, lines
5-8.) Deaner provided.no ijectien to .this testimony regarding her mailing address. (R.'p. 458,
lines 5-25.) Indeed, Deaner offered no evidenc}e to rebut BANA’s evidence that the
Acceleratlon Letter was properly sent to Deaner’s mailing address of record, aside from Deaner’s
self-serv;ng testlmony that she $1mp1y didn’t receive the letter. (R p. 463 lines 11 22)'
Although Deaner testified that she “probably” co-uld have paid the funds to cure the default
reﬂected in the Acceleration Letter, Deanef admitted that'she made no payments on the lean'
since June of 2010, (R. p 463, lines 1-10; R. p. 464, lines 7-9.)

In light of these facts, ‘the Special Referee properly feund and c.oncluded that the
evidence and testimony presented at trial was sufficient to‘meet BANA’s burden of proof that the
* Acceleration Letter was properly sent to Deaner pursuant to the terms of the Mortgage.
Accorciingly, the S.peci'al Referee’s Order denying Deaner’élMotion to Reconsider Judgment
should be afﬁrmed.

11. This Court lacks jurisdiction to consider Deaner’s issues regarding standmg,
securltlzatlon, and her alleged “tender” of the debt.

The vast majority of Deaner’s initial brief on appeal appears to challenge BANA’s
standing to prosecute the foreclosure action on multiple grounds, including that BANA did not
prove “dwnership” of the Note and Mortgage and that securitization of the Note and Mortgage

and" MERS’s Assignment of the loan documents somehow rendered the Note and Mortgage



invalid and/or unsecured. (See 'generally Appellaht’sllﬁ. Br.) Indeed, Deaner’s initial brief
appears to be an amalgamation of multiple filings by Deaner in the foreclosure action over the
“Tast two years. (See, e. g., R. pp. 67-104, 106-155, 243-307.) Deaner also raises the issue in her
.Initial Bfief that the Special Referee improperly rejected Deaner’.s argument that the debt should
be discharged bas_ed on her alleged “tender” of an “International Promissory Note.” (See
Appellant’s In. Br. p. 38.) However, ;10ne of these issues were raised.in Deaner’s Motion to
Reconsider Judgment. (See R. p. 538.) .Rather, these issues were addressed either at the
February. 4, 2015 trial and resulting Judgment of Foreclosure and Sale entered March 10‘, 2015,
or iﬁ the Special Referee’s June 1, 2015 Order. (See R, pp. 526-534, 795-800.) Because Deaner
has failed to notice an appeal from eithér the Judgment or the Juné 1, 2015 Order, this Court
lacks jurisdiction to consider Deaner’s issués.
Under South Carolina law, a party intending to appeal an order or judgment entered ny a
Spécial Referee must serve noticé of their appeal within thirty (30) days: after receipt of that
order or judgment. Rﬁle 203, SCACR. Iﬁdeed, “[t]he requirement of service of the notice of
appeal is} jurisdictiopal, i.e., if a party misses the deadline, the appeliate court lacks jurisdiction to
consider the ap'peal and has no aﬁthbrity or discretion to ‘rescue’ the delinqﬁent party by
extending or ignoring the deadline for servibce:of the notice.” Elam v. S.C. Dep’t of Transp., 361
S.C. 9, 14-15, 602 S.E.2d 772, 775 (2004). Furthermore, under South Carolina law, “[i]t is
- axiomatic that an issue cannot be raised fof the first time on appeal, but must have been raised to
aﬁd ruled upon by the trial judge to be preserved for apiaellate review.” Wilder Corp. v. Wilke,
330 S.C. 71, 76, 497 S.E.2d 731, 733 (1998). Thus, When an issué is not add{eSsed in a trial
gourt’-s judgment or order, and the appellaﬁt does not bring a motion to alter or amend the

judgment or order pursuant to Rule 59(e), SCRCP, the issue is not preserved for appellate



review. See, €8 S.C. 'Falrm Bureau Mut. Ins. Co. v. S.E.C.UR.E. Underwriters Risk Retention
Grp., 347 S.C: 333, 343, 554 S.E.2d 870, 875 (Ct. App. 2001) (holding that issue raised by
appellant to trial court that was never ruled on by the trial court was not pfeserved for appellate
review (citing Noisette v. Ismail, 304 S.C. 56, 403 S.E.2d 122 (1991) (issue was not preserved
for appgllate review where the trial court did not explicitly rule on the appellant’s argument and
the appellant made no Rule 59(¢), SCRCP, mofion to alter or amend the judgment))).

Here, (Déaner’s global ‘arguments concerning standing, securitization (inciuding the
authority of MERS to assign the Note and Mortgage), and tender are predicated on the
contention that the Spgcial Referee erred by (1) ﬁn_ding as fact that BANA had standing as both
servicer of the loan and holder of ’éhe Note to prosecute the foreclosure action, (2) finding as fact-,
that the mortgage loan was a valid lign on the Property, and (3) rejgcting Deaner’s argument
regarding her “tender” of pﬁyment. (See génerally _Appellént’s In. Br.) NoAn.e of these issués, '
were éddressed in Deaner’s Motion to Reconsider Judgment or the Special Referee’s April 1,
2015 Order, from Which Deaﬁer appeale-d'. Thus, t}.IiS Court lé(_:ks jurisdiction to c;)nsider theée
issues raised by Deaner, as Deaner has failed to notice an appeal .from either the March 10, 2015
Judgment of Foreclosure and Sale or the June 1, 2015 Order, the fhirty (30) day time frame fér
Deaner to appeal either of these rulings has expired, and ultimately, these issues were not
addressea in the Order being apf)ealed from, even if they had been raised at the hearing on
Deaner’s Motion to- Reconsider. Therefore, to the extent Deaner’s appeal is based on these
issues, it should be dismissed. |
III. = To the extent Deaner’s arguments concerning standing, securitization, and tender

are preserved for review, they suffer from multiple fatal defects and are easily
dismissed. '

Assuming, arguendo, that Deaner had preserved her arguments concerning standing,

securitization, and tender for appellate review, Deaner’s arguments suffer from multiple fatal

10



de-fects and are easily dismissed. Deaner’s arguments, to the best BANA can decipher them,
ultimately assert that (1) VBANA lacked standing to prosecute the foreclosure action because
'BANA did ﬁot prove that it was “owner” of the Note; (2) the mortgage loan is invalid and/or
unsecured ifl light of an alleged securitization of the Note ana Mortgage and the “splitting” of the
Note from the Mortgage; and (3) MERS lacked authority to assign the Note and Mortgage to
BANA, and ﬁherefore the Assighment is invalid and fails to convey an interest in the mortgage
_ loan to BANA. (See generally Appellant’s In. B'r.) Deaner’s arguments, howevér, are baseiess
and contrary to both the evidence presented in this case and well-established law in both So'uth\
Carolina and around the country.

Speciﬁcally, as discussed in more detail below, South Carolina law is clear that the
- servicer of a mortgage loan, as well as the Note holder, has authority to présecute ab foreclosure
action, and actual “ownership” of the Note and Mortgage is not required. See infra Secﬁon HLA.
In addition, Deaner is judicially estopped from challenging the validity of the mortgage loan, aé
rshe represented under oath in her bankruptcy action that the subject mortgage loan was a valid
first lien on the Property and that ishe had no counterclaims or claims in setoff. See infra Section
IIL.B. Moreover, Deaner’s contentions that securitization of the Note and Mortgage rendered the
| debt invalid and/or iunsecured and that MERS lacked authority to .assign the Note andAMortgage
to BANA is céntrary té well—establishéd South Carolina law and lawlffom throughout the
country. See infra Sec;,tion [II.C. Finally, Deaner’s érguments regarding her alleged “tender” of
the debt are nothing moré than a sham and were properly dismissed by the Special Referee. See
infra Section HI.D. Accordingly, the Trial Court properly entered final J 1‘1dgment of F oreclosure

and Sale in favor of BANA and denied Deaner’s Motion to Reconsider Judgment.
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A. South Carolina law is clear that the servicer of a mortgage loan, as the Note
holder. has authority to prosecute a foreclosure action, and actual “ownership” of
" the Note and Mortgage is not required.

© ““Generally, a party must be a real party in interest to the litigation to have staﬁding.”’
Hill v. _S.C. Dep’t of Heaith & .Em‘Itl. Control, 389 S.C. 1, 22, 698 S.E.2d 612, 623 (2010)
(quoting Sloan v, Friends of the Hunley, Inc., 36§ S.C. 20, 28,-630 S.E.2d 474, 479 (2006)).
South Carolina law is clear that a loan servicer is a rea;l parfy in interest to a foreclosure action
and has the ability to prosecute a foreclosure action. See Baﬁk of Am., N.A. v. Draper, 405 S.C.
214, 222-223, 746 S.E.2d 478, 482 (Ct App. 2013) (cifing Bankers Trust (Delaware) v. 236

Beltway Inv., 865 F. Supp. 1186, 1191 (E.D.Va.1994) (concluding that both lender and servicer

have standing to foreclose even if servicer is not the holder of the mortgage)). In addition, .

pursuant to S.C. Code  Ann. § 36-3-301, the person entitled to enforce an instrument includes
“the hélde; of the instrumént_.” Id. Notably, this statute expressly provides that “[a] person may
" be a person entitled to enforce the instrument ever though fhe person is not the owner of the
instrument or is in wrongful possession lof the inétrument.” Id. (emphasis added). A “holder” of
the instrument is defined to include “the person.in possession of a nego'tiéble. instrument that 1s
payable either to bearer or an identified person that is the person in possessio.n.”. S.C. C;)de Ann
§ 36-1-201(21). |

| In this case, the evidence produced at trial unequivocally proved that BANA was both the
holder 6f the lNote and the serviceri of the mortgage loan. Deldney, BANA’s corporate witness,
testified at trial that BANA is the loan servicer fér Deéner’s loan and that BANA and its
predec;eséors in interest began servicing Deaner’s loan \Within one or two months after
“origination. ‘(R. p. 430, lines 14—1‘6; R. p. 449, lines 1-17.) Deloney also testified as to the fact
' that the Note was endorsed in Blank and that BANA was in physical possessio'n‘ of the originél

Note, which was present in the courtroom during the trial. (R. p. 432, lines 10-17.) Moreover,
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in closing arguments to the Court, counsel for Deaner stated that Deaner was not contesting

BANA'’s standing.to bring the foreclosure action. (R. p. 469, lines 10-14.) Srnce BANA

unequivocally demonstrated its startding to prosecute the foreclosure action in this case, Deaner’s

z)irgurrient on appeal to the contrary clearly fails. Therefore, the Special Referee’s Judgment of -
Foreclosure and Sale and Order denying Deaner’s Motion to Reconsider should be afﬁrmed.

N

B. Deaner is judicially estopped from challenging the validity of the mortgage loan
in light of her attestations filed in the bankruptcy action.

Prior to BANA instituting the subject foreclosure action, Deaner ﬁledi a volvuntary
Chapter 7 bankruptcy petition in the Southern District of Georgia. (See R. pp. 348-353; R. pp.
217—218) In her bankruptcy petition, Deaner confirmed BAC Home Loans Servicing, LP, .
BANA’s predecessor in interest, as the holder of a first mortgage lien encumbenng the Property,
and Deaner specifically and expressly stated that she had no‘cla1ms, counterclalms, or rights to
setoff elaims to declare as assets. (See R. pp. 348-353; R. pp. 217-218.) “[W]here a party
assumes a certain position ina legat proceeding,jand succeedsin maintaining that position, [s]he
may not thereafter, simply because [her] interests have changed, assume a contrary position.”
Zimmerman v. Cent. Union Bank, 194 S.C. 5 18.,_8 S.E.2d 359, 365 (1940) (internal quotation
marks and citation omitted). The staternerlts under oath.made_ by Deaner in her prior bankruptcy
aetion in'which she maintained that no setoffs or counterclaims existed and acknowledging that
BANA had a secured first mortgage lien on the subject Property act as a bar to her assuming a -
contrary position in this foreclosure action, including in this appeal. Accordingly, Deaner is
judicially estopped from asserting that the mortgage lien is invalid or improper in any way.
Therefore, the Special Referee did not err in dismissing Deaner’s countercleims and defenses in
this action, and the Special Referee’s Judgment of Foreclosure and Sale and Order denying

.
Deaner’s Motion to Reconsider should be affirmed.
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C. Deaner’s contentions that securitization of the Note and Mortgage rendered the
debt unsecured and that MERS lacked authority to assign the Note and Mortgage
to BANA is contrary to well-established South Carolina law and law from
throughout the country.

- Deaner’s assértion that securitization of the loan Wipes out the secured mortgage
oi)ligafion is unsupbortable under South Carolina law. As discussed supra in Section III.A, the
holder in possession of a mortgage-backed promissory note may enforce the note and mortgage
~ without a further showing that it ié the beneficial owner of the note.' See Draper, 405 SC at
‘220—22, 746 S.E.2d at 481-82 (finding that a loan sérVicer was a real barty in interest with
stva'nlding to enforce the note and mortgage). Accordingly, securitization of the ioan cannot affect
a holder;s right tokénfc')rce the note and mortgage.

‘ Furthermore, South Carolina law is clear that Deaner lacks standing to challenge an
assignment to which she is not a party, ar.ld- South Carolina courts have consistently recognized
MERS’s authority as a nominee to assign rights in mortgage loan'aebts. “Genérally, a third
person nét in privity of contract with the contracting ﬁarties has no right to enfbrce a contract;”
"RJ Griffin & Co. v. Beach Club I Homeowners Ass’n., 384 F.3d 157, 164 (4th Cir. 2004)
- (internal ‘quotation marks and citations omitted) (applying South Carolina law):_' A mortgeig?n is -

only a party to the mortgage, and because an assignment or mortgage is a separate‘ contract to
which the mortgagor is not a party, a mortgagor cannot ‘question its validity. See Reese v. US
Baﬁk, N.A.? No. 3:11-2990-CMC-SVH, 2012 WL 1952819, at *3 (D.S.C._ Apr. 30; 2012).
(“Plaintiff lacks standing to contest the Assignment of thé Mortgage. Plaintiff is only avparty to
the Mortgage and, because tfle Assignment is a separate contract to which Plaintiff is not a party,
she cannot question its validity.” (citing R.J. Griffin & Co., 3‘84*F.3d at 164)); In re Kain,' Né.
08-08404-HB, 2012 WL 1098465, at *8 -(Bani(r_. D.S.C. Mar. 30, 2012) (“Whatever the context,

it appears that a judiéial consensus has developed holding that a borrower lacks standing to (1)
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challenge the validity of a mortgage securitization or (2) request a judicial determination that a
loan assignment is invalid due to noncompliance with a pooling and servicing agreement, when
the borrower is neither a party to nor a third party beneﬁ01ary of the securitization agreement,
ie., the PSA ” (emphasis in original)); see also In re MERS Litigation, No. 09 2119-JAT, 2011
WL 4550189, at *5 (D. Ariz. Oct. 3, 201 l)v(“Plaintiffs, as third-party borrowers, are uninvolved

and unaffected by the alleged Assignments, and do not possess standing to assert a claim based

on such.”); Kriegel v. MERS, No. PC-2010-7099, 2011 WL 4947398, at *5 (R.I. Super. Ct. Oct.

13, 201 1) (“The assignment from MERS to FNMA did not cause injury in fact to the Plaintiff, as

the assignment did not change his obligation to timely pay the Mortgage Note or suffer the

consequences of foreclosure.”).  Accordingly, because Deaner was not a party to ‘the

Assignment, she therefore cannot question its validity. See R.J. Griffin & Co., 384 F. 3d at 164. .

Furthermore, South Carolina courts have addressed Deaner’s purported arguments
regarding MERS, and they have confirmed that MERS’s role in assigning mortgages in no way
undermines the ability of the assignee to foreclose.. See Reese, 2012 WL 1952819, at *3

- (“Plaintiff’s challenge to the A551gnment is futile, as the Fourth Circuit in Horvath v. Bank of

New York, 641 F.3,d 617 (4th Cir. 2011), recently rejected a plaintiffs claim that only the

original lender had the power to foreclose on a property, not the assignee of MERS.”). Indeed,

+ in loan transactions involving MERS, South Carolina courts have recognized MERS’s authority '

to act as a nominee." See, e.g., Kotsopoulos v. -Mortgagé Electronic Registration Systems, Inc.,
No. '4:06.-1106-TLW-TER, 2007 WL 905094 (D..S.C. Mar. 22, 2007) (dismissing borrower’s
allegations that MERS had no legal or equitable interest in the note and mortgage); In re Kain,
2012 WL 1098465 (rejecting the notion that an assignment by MERS acting as nominee of the

lender somehow divided and thereby rendered defective a note and mortgage, and refuting the
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| plaintiffs’ allegations that they were damaged because .they were unable to deterrnine the
0wnershfp of the mertgage.). Thus, MERS had the authority to properly transfer the Mortgage to

'BANA, and Deaner’s arguments challenging the foreclosure action batsed upon securitization of
the loan or the Assignment of the Note and Mortgage by MERS must be rejected'as contrary to\
South Carolina law. Accordingly, the Speeial Referee’s Judgment of Foreclosure and Sale and

Order denying Deaner’s Motion to Reconsider should be affirmed.

D. Deaner’s arguments regarding her alleged “tender” of the debt are nothing more
than a sham and were properly dismissed by the Special Referee.

In her Initial ‘Brief, Deaner alleges that she made “tender” of the judgment debt dne by
sending BANA 'an “International Promiesory Note™ for the full balance due on the mortgage
loan. (See Appellant’s In. Br. p. 38.) Hewever,_ ets this Court has expressly held, “to constitute
| good tender, the law requires payment to be in money, for the proper amount due, made to the
- proper person, at the proper place.” Keels v. Pi‘erce, 315S.C. 339, 343, 433 S.E.2d 902, 905 (Ct.
App. 1993) (emphasis added) (eiting Anderson v. Citizens Bank, 294 S.C. 387, 365 S.E.2d 26
(Ct. App. 1987); overruled on other ground.r, Ward v. Dick Dyer & Associates, 304 S.C. 152,‘
403 S.E.2d 310 (1991)); More specifically, “[a] check is not tender.” Id. (emphasis added).

Here, Deaner s “International Promissory Note” is nothrng more than a negotiable
instrument and has the same legal effect as a check. See S.C. Code Ann. § 36-3-104. By
‘sendrng BANA the “International Promissory Note,” Deaner merely “tendered” a promise to
pay, thereby attempting to substitute one type of evidence of indebtedness for another. Thus,
because the “International Promissory Note” does not constitute a payment in money, Deaner did
not “tender” the debt due so-as to discharge the judgment tiebt.' The Special Referee properly
recognized Deaner’s sham attempt to “discharge” the judgment debt, and }accorc.iingly, the

Special Referee’s Order should be affirmed.
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CONCLUSION

For the foregoing reasons, the Special Referee’s Order entered April 1, 2015, as well as
the Judgment of Foreclosure and Sale, should be affirmed in its entirety.
Respectfully submitte.d,
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