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STATE OF SOUTH CAROLINA )
— IE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON  §— | L_E Wb

Melissa J. McDaniel, . BIS KR 2N A 803
John F. McDaniel, III; Tara M: Dickerson ) CIVIL. ACTION NO.: 2014 CP-32-00461
and Brandi M. Augustine, L BETHALAL '?Eﬂ 5

Y
Plainti fhﬁ)(mgmﬂ 5€
CONSENT ORDER OF REFERENCE

Vs,

Jolene J. Marchant ar;d
Larry C. Marchant, Sr.,

Defendants.

~— " e e e e NS

This matter is an action involving a prescriptive access easement located in the County of

Lexington, State of South Carolina.

NOW, THEREFORE, upon Motion of James Randall Davis, ‘aftomey for the Plaintiffs and

Ronald R. Hall, attorney for Defendant

IT IS SO ORDERED THAT the above-captloned case be and the same is referred to The
Hoﬁorable Clyde N. Davis, Jr., Special Referee for Lexmgton County, to take testimony, detemnne
the issues inv.olved aﬁd report his findings of fact and conclusions of law with all convenient
dispatch; with Vleav'e t;), make: findings of facts and conclusions of law as to any special matter, with

authority to enter final judgment herein, with appeal, if any directly to the South Carolina Court of

- Appeals,
Date:_fMaseke 1§ 2015 (Jwﬁw
: Presiding Judge for the
Lexington, South Carolina : Eleventh Judicial Circuit

<Consent on following page>

w
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- 1SOMOVE AND CONSENT:

yve

James Randall Davis, Esquire
Davis Frawley, LLC

Post Office Box 489
Lexington, SC 29071

-803-359-2512

'KGNQ"-Q' Hm t

Ronald R, Hall - \P\

Hall & Hall Attorneys at Law
1055 Sunset Blvd. '
West Columbia, SC 29169
Attorney for Defendants




. _ FORM 4 - '
STATE OF SOUTH CAROLINA - JUDGMENT IN A CIVIL CASE

" COUNTY OF Lexington '
IN THE COURT OF COMMON PLEAS ~ CASENO. 26\4-CP-32- ooyl
PLAINTIFF(S) "M e Ownnidl, eTo\. ' DEFENDANT(S) YA Cwént
CHECK ONE:

O JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

[~ DECISION BY THE COURT. This actiop came to trial or hearing before the court.
The issucs have been tried or heard and a decision rendered.
R
O

ACTION DISMISSED (CHECK REASON): [[] Rule 12(b), SCRCP; [ Rule 41(a),
SCRCP (Vol. Nonsuit); [} Rule 43(k), SCRCP (Settled); [_] Other '

ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [] Bankruptey;
[] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other ‘

[ DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ Affirmed; [] Reversed; [] Remanded; [ ] Other ,
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [ ] See attached ordei'. (Formal order to follow)
- ' . [~1Statement of Judgment by the Court:
. -?\‘A;‘QT'\Q"'; W\QT {uN Co‘l S v “nb—:r\g&,%“&u" {s :L'Eﬂ\btg.

Dated at Lexington, South Carolina, this 30"\day of Tuy, 20\s . » ' . '
Pm %.@__n_g_ w&mk&\’*

This judgment was entered on the day of 20 , and a copy mailed first class this

day of ,20 to attorneys of record or to parties (when appearing pro se) as follows: 4
ATTORNEY(S) FOR PLAINTIFF ’ ' ATTORNEY(S) FOR DEFENDANT
CLERK OF COURT -

SCCA SCRCP Form 4 Revised 06/2008 -
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STATE OF SOUTH CAROLINA 9 :
_ )  INTHE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON ) ' '
Melissa J. McDaniel, )
John F. McDaniel, TH, Tara M. Dickerson ) CIVIL ACTION NQ.- 2014-CP-32-00451
and andl M Auguslme, ) T e wEE G s
) ‘ <o
Plaintiffs, ) o B
) —or 2
. — mim—t > & P
vs. ) ORDER >x= & _.¥
o ) oo, & |
Jalene J. Marchant and ) pe S T 54} 3
Larry C. Marchant, Sr., ) =@ [y 2o
) 252w
o g = L
Defendants. ) = '
3 -

This matter came before me pursuant to an Order ‘of Reference signed by The Honorable
William P. Keesley dated March 18, 2015 and filed March 27, 2015. Plaintiffs are r-_e_presmtgd by
James Randall Davis and the Defendants sire represented by Ronald R. Hall

| 'PROCEDURAL BACKGROUND

The Summons and. Comp]amt in thls matter were ﬁled on February 6, 2014 and was served

e SIS PNTRPREIE I R n>:'wv~\-v B e IR

T oh fhe Defendants by their attomey, Ronald R Hall acceptmu serwce on Feﬁfdary 11, 2044— The -
causes of action in the Complaint are a Declaratory Judgment requesting-an easererit by prescription
in favor of the Plaintiffs on the Defendants® property as well as a second cause of action for Dénial of
Plaintiffs® Propeity Righis by the Defendants. ©On March 23, 2014, Defentdants answered and
counterclaimed which included a genéral denial and other affirmative defenses and a counterclaim
by the Defendants against the Plzu‘nﬁﬂ% for denial of Defendants’ lawful right to peaceful and quiet
enjoyment of their property.. A Reply to the Answer and Counterclaim of Defendants was filed by
the Plaintiffs on March 25, 2014 which included certain afﬁmnativé defenses by the Plaintiffs as to

Defendants” Counterclaim. A hearing was held in this matter on March 1, 2016, atfended by the
(,W'_D . . .
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Plaintiff Melissa J. McDaniel. John F. McDaniel, Jr., Defendanls, and various witnesses for. the
Plaintiffs. |
FINDINCS OF FACT
I FIND AS FOLLOWS:

1. Plaintiffs own the property located at 1700 Riviera Drive, West Columbia, South
Carolina and Defendants own the property located at 1706 Riviera Drive, West
Columbia, South Car6lina. These properties are located in the Saluda Hills area of West
Columbia, South Carelina '

2, Plaintiffs’ and Defendants’ properties are residential lots with their primary residence

located on each lot. Their lots are contiguous to each other.

3. Plaintiffs’ property was originally owned by their grandfather, J. Fulton McDaniel, -and
was purchased by him in 1966. After the death of J. Fulton McDaniel in 1991, Plaintiffs’
propetty was conveyed to John F. McDaniel, Jr. in 1993. Thereafier, the property was
conveyed to John F. McDaniel, Jr.’s wife, Joann Odom McDaniel in 1998. Thereafter,
the property was conveyed to the Plaintiffs in this action by deed in201 1. This property
has been in the McDaniel family for at least 50 years.

4. Defendanis” property was owned by Sara B. Crumpton and she -conveyed 1t to Carol L.
Arehart and Gail D. Arehart in 1976, Thereafter, Carol L. Arehart conveyed his interest
in the property to his wifé, Gail D, Arehart, by deed in 1979, Thereafter, Gail D. Arehart

conveyed the Defendants property to Shoi Yean Hwang and Mary S. P. Hwang by deed
vz oinl 98k -Rinally:: Shoi- YearrHwangand-Maty S: Py Hwang Conveyed the property To the ~ = 7=
Defendants in 2005. _ - '

P,fafmﬁffé’ Exhibit “2”is a photograph of Plaintiffs’ primary residence lot with. their home
located on it, showinga gravel drive area on the Eastern side of ‘the Plaintiffs” property

(Defendants® home is next dogr on'the. eastern side).

W

6. The gravel drive area shown on Plaintiffs Exlibit “2” commences on Riviera Drive
(which Plaintiffs’ and Defendants” homes front) and nuns South te North on the Eastern
side of the Plaintiffs” property where it terminates in the rear of the Plaintiffs’ property.

7. The gravel drive area referenced in Finding 5, has been used for the following purposes:
(2) J. Fulton McDaniel, Plaintifts’ grandfather, from 1967 throueh 1991 to aceéss the rear
of the property over this gravel drive area to get to his horses and bird dogs which were
his hobbies; (b) J. Fulten McDaniel’s use of the gravel drive area extended to using the
gravel drive area as a parking area for hunting jeep, trucks, and horse trajlers related to

. his hobbies; (c) after the death of J. Fulton McDaniel’s wife, Ted McDaniel, brother of of
J. Fulton McDaniel, stayed with his brother for some years and used the gravel drive area
. TS
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it bridks;

10.

1L

12.

13.

as a parking area for motor home; (d) John F. McDaniel, Jr. used the gravel drive area
when he lived with his father, J. Fulton McDaniel, as a means of access over the family
property. to get to the Saluda River; (e) John F. McDaniiel, Jr. used the same gravel drive
area aftér he moved from the family property in 1982 to park his trucks and trailers
related to his roofing business and this activity continued until 1992; (f) in 1992, John F.
McDaniel moved back to the family residence and has used the driveway to aceess the

back of this property for vehicular and pedestrian purposes to get access to the shop -

which he had built in the rear of the residence in 1992 for his tental maintenance
business; (g) Melissa McDaniel, one of the Plaintiffs, testified she and her siblings have
used the gravel drive area as-a convenience access to the family residence which she and
herbrothers and sisters were in high school; and (h) Patrick L. West, Marvin E. Martin,
Jr, and Jimmy R. Dillon, either friend andfor co-worker or meighbor, testified,
collectively, as to the McDaniel family’s use of the gravel drive area since the ‘mid

1970°s for vehicular traffic.

The gravel portion of the drve area has been in existence as early as . Fiilton
MeDaniel’s use of the driveway drea where. gravel, rock, mottor, bricks, ete. were placed

in the driveway area and the driveway area lias. been.renourished with the gravel, rocks, — - -

OV thie Years; including 4 tajor renourishment in 1992,

Plaintiffs” Exhibit “5, a survey by Bob Collingwdod, a Registered Land Surveyor, shows
that portion of the: gravel drive area which is located on the Defendants’ property. This
area is approximately four and two tenths (4.2°) feet by ninety (90°) feet {299 sq.ft
having 0.0068 acre). Said survey is dated November 6, 2012. S

Planﬁffs’ and their predecessors-in-title since 1967, have had continuous  and
uninterrupted use of the gravel drive area, including that which is shown. on Plaintiffs’
Exhibit “5”, until Defendants placed wooden and metal stakes and 2 fence in the
driveway area which was in Summer of 2013.

No one in the chain-of-title of Defendants’ property, from 1967 until 2005, objected to

Plaint_iffs and their predecessors-in-title using the area shown.on Plaintiffs’ Exkiibit “5™.

Defendants never took any affirmative steps to prevent the use of 1he area shown on
Plaintiffs’ Exhibit “5” unti] they placed the wooden arid/or metal stakes and the fenc_? in
the gravel drive area in Summer of 2013.

Defendants have placed a fence which is located in the.aj-ea shown on Plaintiffs’ 'E;{hi.bit
“5” and it is impeding the Plaintiffs’ use of the gravel drive area, in;luding that which

.. was within Plaintiffs* Exhibit “5™.

14.

Defendants knew of the.gravel drive area. on the Plaintiffs’ property prior to their
purchase and also knew at the time of their puichase in 2005-that an old fence had been

established showing the property line of the Defendants’ property and the Plaintiffs’ -

propetty (property line crossed through Exhibit “5™).
Cu@
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1AW
An easement is a .right given to a person to use the Jand of another for a specific

purpose ~Murrells Inlet Corp. v. Ward, 378 S8.C. 225, 232, 6628E2d 452, 455 (Ct. App. 2008).

An easement may arise in three ways: (1) by grant; (2) from necessity; and (3) by

prescription. Frierson v. Watson, 371 S.C. 60, 67, 636 S.E.2d 872, 875 (Ct. App. 2006). "A

prescriptive easement is not implied by, law But_ is established by the conduct of the dominant

tenement owher." Boyd v. BellSouth Tel. Tel Co., 369 S.C. 410, 419, 633 S.E.2d 136, 141

(2006). To establish a prescriptive casement, the party asserting the right must show: 1

continued and uninterrupted use of the right for twenty years; (2) the identity of the thing

enjoyed, and (3) use which is either adverse or under a claim-of right. Horry Cnty. v. Laychur,
315 5.C. 364, 367, 434 S.E.2d 259, 261 (1993). "To establish an easement by prescription, one
- need only establish either a justifiable claim of right or adverse and hostile use." Jones v. Daley,

363 S.C. 310 316, 609 S.E.2d 597, 600 {Ct. App. 2005) (emphasis added). There is no

reqmrement of exclusxvny of use to estabhsh 2 prescnptlve easement. Id at 317 609 S E 2d atq_____u__ e

| 600 The party clanmmg a prescrlpnve easemert bears the burdcn of proving all of the elements - -

by clear and convincing evidence. Bundy v. Shirley, 412 S.C. 292, 772 8.E.2d 163; Morrow v,
Dyches, 328 S.C. 522, 527, 492 S.E.2d 420, 423 (Ct. App. 1997).

"[n order to satisfy the continual uSe.r'equiremcn’t, the use must only be .of a reasonable
freqﬁency as determined from the nature and needs of the elaimant.” Jones, 363 SC a1 318, 609
S.E.2d at 601. "'Whgn the claimant has cstablished that the use wa_qupen,_ no_to_ri\_cus,.eon_t,inuous,
and uninterrupted, fhe use will be presumed to have been adverse." Boyd, 369 S.C. at 419, 633

(

‘S.E2d at 141. -
a S
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A party claiming a prescriptive easement under a claim of right "must demonstrate a

substantial belief that he had the right to use the parcel -or road based upon the totality of the

circumstances surrounding his use." Jones, 363 S.C. at 318, 609 S.E.2d at 601.

"The law granting a prescriptive easement under claim of right does not mandate a party

to believe that he holds actual title or that he intends to acquire it.” I—Iaﬁtl.e.y, 355 §.C. at 151, 584 |

SE.2d at 389.

"[a] party may ‘tack' the period of use of prior owners in order to satisfy the 20-year

requirement.” Morrow, 328 S.C. at 527,492 S.E.2d at 423 (ciﬁ.ng'25 Am. Jur. 2d. Easements.and
Licenses § 70 (1996)). "[T]he time of possession may be tacked not-only by ancestors and ‘heits,

but also between parties in privity in order to establish the 20-year period" Getsinger- v.

Midlands Orthopaedic Profit Sharing Plan, 327 S.C. 424, 430, 489 S.E.2d 223, 226 (Ct. App.

1997).

"When the clalmam has established that the use was open, notorious, continuous, and

S.E.2d at 141. Then, the burden shifis to thc title owner of the servient tenement (_Ke]ley) to

rebut the presumption that the use was adverse. Sanitary & Aseptic Package Co. v. Shealy, 205

S.C. 198, 203 31 S.E.2d 253, 255 (1944). An "intent to claim. adversely may be inferred from

the acts and conduct" of the dominant users. Matthews 365 S.C. at 250 1.10, 616 S.E.2d at 440

n.10 (quoting 25 Am_ Jur. 2d Easements & Y'icenses § 57, at 552 (2004)).

'(_W’D
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TAW ANALYSIS

The use of the gravel drive area, including that which is shown on Plaintiffs’ Exhibit 5, was
continuous. The use of the gravel dnive area must be of z‘r.reasonable frequency as deterniined from
the nature and needs of the Plaintiffs and their predece550rs-m-tit1e. The gravel drive area has been
- used for various needs by the parties and reasonable frequency has been shown for each of these
needs. This is evidenced by the Court’s findings in parrlgraph 7.

The prescriptive easement bse has been unisitérrupted. The prescfr_ptive eascment area has
been used by the McDaniel fzrmi]y since 1967 up until 2013 when a woocien and/or metal stakes and
a fence was installed in the gravel drive area. 'There have been no overt acts such as a physical
barrier -or verbal threats that gave th‘é impression that Defendanits, or any predecessor-in-title, was
-opposing the use. The testimony is that rio adjeining neighbor complai-ried.a'pout the use of the this
- gravel drive area by the Plaintiffs .over the years claimed and the present. Defendants did not take any
overt action or verbal impressions that they were. opposing use until eight () years after théy were
conveycd thelr property in 2005. The Defendants also had know]edge of where theu property line
was based on the tesumony of Mrs Marchant that she ‘walked the propeny line at the time of.
purchase and she also knew the old fence ran the property line from years back.

The Plaintiffs hrlve.dexnonstrat_ed that they can claim the preseriptive easement by claim of
right in that the Plaintiffs and their predecessors-in-title have used the gravel drive area, including

that which is shown on Plaintiffs’ Exhibit “5”, since 1967. Under the claim of Tight theory, they do

not have to prove théy own'the title or they intended to acquire it. Hartley v. John Wesley United

Methodist Church, 355 S.C. 145, 151, 584 S.E:2d 386, 389 (Ct. App. 2003). Plaintiffs and their

predecessors-in-title have used the access and have shown that they have maintained the access

over an a_pproximaté fifty (50) year period.
2
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The use by the Plaintiffs has been open, notorious, continuous and uninterrupted over
twenty (20) years. Once that is shown, the burden to rebut the presumption of being held

adversly shifts to the Defendants when it can be shown that the use has continued to present

date. In this case, that has been shown or at least until the impedements were installed and-

éviden(:e is that the Plaintiffs, through their attorney, wrote the Defendants regarding removing
the impedements and a lawsuit was shortly filed thereafter.

Tacking is allowed between ancestors and/or those in privity, which we have in this case,
and Plaintiffs have satisfied the Court that theb Plaintiffs, as well as their predeceSSofs-—in-‘title,
use was continous and uninterrupted, either uﬁd‘e,r claim of right or adverse use, over that fifty
(50) year period. No one has stopped their use of this area-on Plaintiffs’ Exhibit “5” until the
impedements that were installed in ‘thé Summer of 2013. Defendants could not i)resent an
tesimony as to any action by them to irterrupt the preécn’pti.ve _easém‘cnt period until the
impedements were installéci in the Suﬁimer of 2013,

The Plaintiffs have proven that the requsted. prCSCrlpthC easemient has been continuous
- and un.mterrupted for more than twenty (?0) years and can claxm it under the theory of c]alm of
right or adverse use by p_arties who have a right to tack time periods of ownetsliip by clear and
convineing evidence. |

NOW, THEREFORE, based on the evidcncc before this. Court through the tes_timonyand
exhibits, the Court finds and Orders that the Plaintiffs are granted a prescriptive easement
appurentant to Plaintiffs’ property under the theory of claim of right as well as adverse use for
more than twenty (20) years for the area shown on Pl.éi’nti-ffs’ Exhibit “5”, identified as a four and
two tenths (4.2°) feet by ninety (90°) feet (299 sq.ft. having -0.0068 écre). This prescripfive

easement runs with the Plaintiffs’ property and is binding on the Defendants, their heirs,

g
Page 7 of 8
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successors and assigns. The Defendants are ordered to remove, -within ten (10) days from the
date of tﬁis Order, the fence area or any other impedement in this area referred to above. The
plat showing the prescriptive easement-area is identified herein is at’tachedias Exhibit “A” to- this
Order.

IT IS ALSO ORDERED that a copy or; this. Order shall be ﬁléd in the Lexington County

Register of Deeds Office indexed under Defendants as Grantors and Plaintiffs as Grantees.

1T 18 SO-ORDERED.
. i
DateQuapus V3 ,2016 Calood SNee S
» esiding Judse ‘ &bmw
Lexington, South Carolina Eleventh Judicial Circuit
Page 8 of 8
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* John F. McDaniel, IIT, Tara M. Dickerson
and Brandi M. Augustine,

(R JHEIRN
STATE OF SOUTHCARDEINA

COUNTY OF LEXBIGTON

Melissa J. McDaniel,

Plaintiffs,
ORDER
}{ECEFVE[}
NOV 142015
Defendants. ) 8C Court of Appea!s

VS.

Jolene 1. Marchant nngd
Larry C. Marchant, Sr.,

STOW €1 130 9y

This Order is being entered in response to Defendants” Motion to Reconsider dated August
22, 2016 and filed August 22, 2016. This Court has reviewed the Defendants’ Motion as well as

Plaintiffs’ Response to Defendants’ Motion to Reconsider. 1 have also considered my notes from

the trial, exhibits admitted into evidence and argumenis of counsel in this matter and I find that the

Motion to Reconsider should be denied.

Detendants’, in their Motion, raised an issue that the’ granted presc:riptiv: easement will
prohibit Défendants from' having vehicular access to the rear of their property and that not being
equitable as to the parties in this action. I find that there is not substantial evidence supporting this
position. The offered testimony by Mrs, Marchant on this issue was that the City of West
‘Columbia or Lexington County ‘requi:'e'd a five (537) foot setback area on one side of the house
and a ten (10°) fodt setback area on the other side of the house. She then indicated that the east.
side Of. the house did not have five { 5’)-feet lying between the house and the property line but
there was ten (10°) feet befween the house and the McDaniel propérty line and that because the
four and nine-tenths (4.9°) foot prescriptive easement area was granted, she could not get legal

F;’age 163
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3N
access to the back of her property unless it was on the McDaniel side. Def‘endants’ Exhibﬁ 2
shows that the Marchants house on ‘tﬂe subject property and shows aﬁ area of ten and one-half
(10.5”) foot on the eastern side instead of five (5°) feet and on the McDaniel side, a twenty (20°)
foot to twenty-five (25°) foot width between the McDaniel and Maﬁhant properties. No
tesﬁmony was presented by the Defendants as to the hecessary width of the proposed driveway
to the rear of the property. Furthermore, Defendants presented no ordinance or statute indicating
such regulation bﬁ/ the City or County. Also, the Defendants have owned the property since 2005
~ and presented no evidence that they a‘t‘temphed to establish a driveway on the McDaniels’ side of
their property. Plaintiffs’ Exhibits 7 and 8 shows a steep slope on the McDaniels’ side of the
Marchant property and the Plaintiffs would ask the Court to makevjudicial notice of the slope

which shows the difﬁcultiés in creating a driveway on the McDaniel side because of the slope.
Defendants further argue in the Motion to Reconsider tﬁat Mrs. Marchant did not testify that
she knew of the gravel dﬁyeway,prior to the Marchants purchase of the propérty in 2005, 1 find that
the evidence in 't'he casé indicates otherwise in that Mrs. Marchant testified that prior to the purchase
of the property, she did 'see “a graveli and brick driveway thqre; it may have been a path where
| cars went by back through there; and [ could see that it could possibly be.one. next to their house:
I have seen vehicles back there at the back door; this is before we bought the house.”” She
acknowledged there was a fence on the property line between McDaniel and Marchant and she

kﬁéw‘é’t the time she walked the-property. with the person from whom they bought the property.
Defendén’ts further argue in their Motion that there was not evidence supporting the use and
location of the driveway by the Plaintiffs or their predecessors-in-title for time period of 1§98-2011
""énd:tliat there was expressed or implied permission only as to the use of the property by the

Plaintiffs, where the prescriptive easement was located. The Order ending this case est‘ablisﬂ’led’, by

Page 2 of 3
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clear and convincing .evidence, that the easement in question had been used since the late 1960°
until 2013 and there had not been any overt action 'by the De‘fendants or their predecessors-in-title
showmg their dlsagreement with the use of the driveway by the Plaintiffs; this bemg a penod of
: appro‘amately 44 years |

'[HEREFORE, IT" IS ORDERED, ADJUDGED AND DECREED t'hat’l fhe Defendants’
Motion to Reconsider is hereby denied and reaffirming the original Order, ;1 copy of this Order with

Exhibit “A” attached shall be filed with the Register of Deeds Office for Lexington County.

IT IS SO ORDERED : ’ ow
e o
o . ﬁ{ BT --{
S T ><; DS
. A b -~y
D O RS~ 5 - ’ . 1] p ;
Date:lowradow 7016 CIreR e ¥ Rhen N S'ﬁ Q
A The Honorable Clyde N. Davis P r. ‘j =
Special Referee Judge for the 2{3 P
Eleventh Judicial Circuit - -:D N

Lexington, South Carolina

Page 3613
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STATE OF SOUTH CAROLINA

COUNTY OF LEXINGTON

Melissa J . McDaniel,

John F. McDaniel, III, Tara M. Dickerson

and Brandi M. Augustine, '
Plaintiffs,

VS.
- Jolene J, Marchant and

Larry C. Marcham, Sr.,

Defendants.

_

8

L

LJ/¢
IN THE COURT OF COMMON PLﬁjﬁg

) e

) “Cry 3 "y
UEnd Canp,

; | :"-"*'~T'f5ff0£~’:‘f.§ 3

)

)

)

)

9 SUMMONS

) B

)

)

)

)

)

TO THE DEFENDANT S ABOVE NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Complamt in this acnon of

which a copy is herewith served upon you,

' Comp.laint on the subscribers at their offi

and to serve a copy of your Answer to the said
- M/
ce at 140 East Main Street, Lexington, South Carolina,

WITHIN THIRTY (30) DAYS after the service hereof, exclusive of the day of such service; and if -

you fail to answer the: Complamt within the time aforesaid, Judgment by default will be rendered

against you for the re]xcf demanded in the Complaint.

Lexington, South Carolina

NEVAS

, 2014

DAVIS FRAWLEY, LLC

140 East Main Street, P. O. Box 489
‘Lexington, South Carolina 29071
- Phone No.: (80

)359-2512 .
BY: |

James Randall Davis
ATTORNEYS FOR PLAINTIFES
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-i1f)
STATE OF SOUTH CAROLINA ) - I =
, ~ )  INTHE COURT OF COMMON PLEZE.,
COUNTY OF LEXINGTON ) | e >y
5 H 4 '

Melissa J. McDaniel,
John F. McDaniel, 11, Tara M. Dickerson
and Brandi M. Augustine,

Plaintiffs,
vs. COMPLAINT

Jolene J. Marchant and
Larry €: Marchant, Sr., A

e} 20146P320044,

Plaintiff, complaining of defendants, alleges as follows:
GENERAL ALLEGATIONS

1. Plaintiffs Melissa J. McDaniel, John F. McDaniel, IIf and Tara M. Dickerson
arelcitizcns and residents of Lexington County, South Carolina

2, Plaintiff Brgndi M. Augustine is a citizen and resident of Richland County, South
Carolina, | '

3. Defendants, upon informat_ion and belief, are citizens and residents of the County
of Lexington, State of South Carolina.

4, This Court has jurisdiction (;ver this matter because the real estate which is the
subject of this action is located in Lexington County, South Carolina.

5. Plaintiffs are the owners of property in Lexington County described as follows:
All that certaiix piece, parcel or lot of land, with improvéments thereon, situate, lying and being
on the northern side of Riviera Drive, near the Town of West Columbia, in the County of
Lexington, State of South Carolina, being composed of and embracing Lot 11, Block “L” as

shown on plat of portion of Saluda Terrace Annex No. ! by McMillan Engineering Company,
dated November 20, 1964 and recorded in the Office of the Register of Deeds for Lexington

16



"County in Plat Book 80-G at Page 89, and being bounded and meastﬁ1ng as follows: On the
North by portions of Lots Nos. 11 and 12, Block “N” Saluda Hills No.1 and measuring thereon
eighty (80') feet; on the East by Lot No. 12, Block “L” Saluda Terrace Annex No. ! and
measuring thereon two hundred fifty-five and eight-tenths (255.8") feet; on the South by Riviera
Drive and fronting and measuring thereon one hundred twenty-five (125°) feet and on the West
by Lot No. 10, Block “L” Saluda Terrace No. 1 and measuring thereon two hundred snxty-exghl
and five-tenths (268.5") feet. ‘ ,

TMS# 003717-08-002 and #003717-08-003

6. Defendants are the owners of property in Lexington County described as follows:
All that certain piece, parcel, or lot of land, with the improvements thereon, situate, located,
lying, and being:in the County of Lexington, State of South Carolina, the same being shown and
delineated as Lot 12, Block “L” on a Plat of Saluda Terrace Annex No. 1, prepared by McMillan
Engineering Company, RLS, dated November 20, 1964, recorded in the Office of Deed for
Lexington County in Plat Book 80-G at Page 89; and havmg such boundaries and measurements
as shown thereon, more or less.

TMS# 003717-08-004 "

7. The Plaintiffs’ and Defendants’ properties, referred to in paragraphs 4 and 5
above, abut each other.

8. The Plaintiffs’ grandfather, John Fulton M¢Daniel, purchased the subject property
pursuant to a deed recorded on November 7, 1967 with the Lexington County Register of Deeds
‘Office in Book 16-M at page 217.

9. On or about March 28, 1991, John Fulton McDanicl died leaving the subject '
property to John F. McDaniel, Jr., shown by Deed of Distribution recorded on May 26, 1993 in
~ the Lexington County Regxster of Deeds Office in Book 2556 at Page 216.

~10.  On or about January 21, 1998, John F. McDameI, Jr. conveyed his interest in the
subject proeprty to his wife, Joann Odom McDaniel, by deed recorded with the Lexington

County Register of Deeds Ofﬁcevin Book 4488 at Page 183.
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11.  On or about June 17, 2010, Jo Amn Odom McDaniel digd devising the subject
property to the Plaintiffs in this action recorded on May 3, 2011 in the Lexington'Coﬁﬁty
Register of Deeds Office in Book 14753 at Page 209. | '

12.  The Defendants were conveyed their property by deed from Shoi Yean Hwang
and Mary S.P. Hwang recorded on May 26, 2005 in the Register of Deeds Office in Lexixigton
County in Book 10163 at Page 26.

FOR A FIRST CAUSE OF ACTION
(Declaratory Judgment)
(Easement by Prescription)

13.  The allegations co?xtained in Paragraphs 1 through 12 are reasserted and realleged
as fully as if set forth verbatim herein insofar as they are not inconsistent with this First Cause of
Action.

14.  The plat attached hereto as Exhibit “A” shows an area on the Defendants’
property that the Plaintiffs and their ancestors have utilized since 1967 as an arca for
ingress/egress Afo,r moving.,-.v‘elﬁélcs, bdats, trucks from the back of their property for purposes
relating to the -use of their property to Riviera Drive and have had continuous uninterrupted use
of said srea without objestion from any title holder to Lot 12 since 1967 up unti the fall of 2012

15.  The Plaintiffs are informéd and believe.that they have a prescriptive easement
over the subject prdperty based their family’s use of the property since 1967-and also _l?ased on
adversely utilizing thé area for access for ingress/egress for the benefit of Lot 11 in an open, |

notoﬁous, continuous, and uninterrupted period running from 1967 to the fall of 2012,

18



. FOR A SECOND CAUSE OF ACTION
{Negligence/Gross Negligence/Intenitional Act)
(Denial of Propérty Rights)

--16.  The allegations contained in Pémgraphs 1 through 15 are reasserted and realleged
as fully as if set forth verbatim herein ipsofar as tﬁey are not inconsistent with this Second Cause
of Action. |

17.  Defendants, in the'fail of 2012, have impeded the use of said accm by placing

stakes in the access area and other barriers preventing the Plaintiffs’ use of the property which

has depnved the Plaintiffs of the conveient use of their property and interferring with their

* property rights.

lé. The Defendants owe the Plaintiffs a duty based on the servient nature of the

property they purchased not to take any actions or authorize any actions that would in any way

block, or disturb in any fashion, the Plaintiffs’ rights of access across the easement premises by
vehicle or on foot to gain access the Plaintiffs’ property.

19.  The Defendants breached its duties by negligently, gross negligently and/or

intentionally taking or authorizing the following actions:
a. In failing and refusing to allow the Plaintiffs quiet enjoyment of their
property rights by denying him access to their easement rights and
real bmperty; |
20. Said actions b& the Defendants were negligent, reckless, willful, wanton,
intentional and in blatant disregard of the rights of the Plaintiffs, and therefore the Plaintiffs seek
a judgment against ’the Defendants for actual and punitive damages proximately caused there

from as well as attorneys’ fees and costs of this action.
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WHEREFQORE, Pléintiffs pray for the following:

Al The Court enter a judgment estaSli’sbing their right to use said area for access,
ingress/egress, to and from their property and grant the Plaintiffs a prescriptive easement
appurtenant to the Plaintiffs property wﬁich shall run with the land now owned by the Plaintiffs;

B. A juﬁgmcnt requiring the Defendants to remove all present impediments to their
use of the access and enjoin the Defendants from installing any future impedements in access
area tg prevent the Plaintiffs’ use;

C. Judgment against the Deféndant for a sum sufficient to adequately compensate the
Plaintiff for actual damages, punitive damages,'attorﬁcys’ fees and costs of this action; and

D. Feor such other and further relief as this Court may deem just and proper.

DAVIS W
By: '

James Randall Davis _
140 East Main Street, Post Office Box 489
Lexington, South Carolina 29072

Le¢§' ~ton, South Carolina ~ Phone No.: (803) 359-2512

u)u,.g X 2014

20



o

e

James Randall Davis ’ - . Of Counsed

" Patrick 1. Frawley : . Robert K. Bouknight
Jeff M. Anderson . ) George S. Nicholson, Jr. -
John J. McCauley ¢ ' ’
Carey M. Ayer A

John F, Fisher . H . )

Judith Callison Fisher O v l S rG W e yu_c . Francis C. Jones
Lisalee SmithA t T {1919 - 1968)
Ryan M. Wingard Attorneys at Law

A. Jewitte Doocley s Hubert E. Long
W. loseph Maye ‘ {1921 - 2000}

: Since 1961
¢ American Board of Trial Advocates

A Cerfified Circuit Court Mediator : .
t Certified Crcuit Coun Arbitrator . February 10, 2014

Ronald R. Hall, Esquire
1055 Sunset Boulevard.
West Columbia, South Carolina 29169

RE:  Melissa . McDaniel, John F. McDaniel, Ill, Tara M. Dickerson and Brandi M. Augustine v.
Jolene ). Marchant and Larry C. Marchant Sr.
Our Flle No. 29207

Dear Mr. Hall:

Enclosed, please find the Summons and Complaint in regards to the above referenced matter
which, by e-mail, you indicated you would accept on behalf of the Defendants. Also enclosed is
an Acceptance of Service | would appreciate your signing and returning to me. Please do not
hesitate to contact Randy Davis or me if you have any question or concerns.

Sincerely,

Paralegal

cc: ~ JohnF. McDaniel, Ilf

Old Courthouse Place | 140 East Main Street | Post Office Box 489
. Lexington, South Caroling 29071-0489
Terephone (803) 359-2512 [ Facsimile: (803) 359-7478 | www.oldcourthouse.com
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STATE OF SOUTH CAROLINA )

) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON ") '

MELISSA J McDANIEL, JOHN F
McDANIEL , I, TARA M DICKERSON
and BRANDI M AUGUSTINE,

CASE NO: 2014-CP-32-00461

PLAINTIFES,

COUNTERCLAIM
JOLENE ] MARCHANT and LARRY
C MARCHANT, SR,

)
)
)
)
)
\% ) ANSWER AND
)
)
)
- )
DEFENDANTS. )
: )

THE DEFENDANTS, aﬁswering and counterclaiming to the Summons and Complaint,A
would show unto 4this Honorable Court, that:
| 'FIRST DEFENSE
1. Each and every allegation of the Summons and Complaint not specifically admitted
* herein is denied and strict proof demanded thereof.

2. Paragraph 1, 2, 3, and 4 are admitted.

3. So much of Paragraph 5 is admitted as alleges the Plaintiff’s own Lot 11, Block ;‘L”,
Saluda Annex. Further, Defendant’s would show Plaintiff’s also own Lot 10, Block “L”,
which abuts Lot 11, Block “L”, as evidenced by the fact TMS Numbers for both Lots ére
included in the property description in the Comp}aint.

4. Paragraph 6 through and including 12 is admitted.

5. ‘Paragraph 13 is denied and strict proof demanded thereof.

Page 1 of 4.
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10.

11.

12.

13.

14.

15.

Paragraph 14 and 15 are denied and stric,t. proof démanded thereof.

Paragraph 16 is denied and strict proof demanded thereof.

As to Paragraph 17, Defendant’s admit they have placed marker’s on their property
identifying the line between the Plaintiff’s property and that of the Defendants
Paragraph 18 is denied and strict proof demanded thtreof. Further, Defendant’s would
show there is no easement across their property, nor has there ever been an easement
which can be claimed by Plaintiff’ s;

Answering Paragraph 19, Defendants would show there is not, nor has there ever been, an |
easemen't across their property to which Plaintiff’s can claim an interest in; and
Defendants owe no “duty “ to Plaintiffs as alleged.

Asto Paragraph 20, Defendants would show there ié not, nor has there ever been, an

easement across their property to which Plaintiff’s can claim an interest in. Further, any

 actions taken by Defendants on their property was for the purpose of defining the property

line between the two properties.
FOR A SECOND DEFENSE

Each and every allegation set forth above is realleged as fully as if repeated word for

word.

Plaintiff’s, nor Plaintiff’s successors in title have ever had an easement over, through, or
across property of the Defendants.

Plaintiff’s successors in title never had, nor claimed to have, an easement over through or

across Defendant’s property.

The Paragraph 14 response is evidenced by the fact Plaintiff’s successors purchased Lot

Page 2 of 4
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16.

17.
18,
19.

2.

21.

10, Block “L”, which abuts their property for the sole p@ose of providing an
ingress/egress to their property.
The claim of an easement over, through and adoés Defendant’s property is fri\}olous and
for the sole purpose of harassment and trespass across Defendant’s property.

| FOR A THIRD DEFENSE AND COUN'_I‘ERCLAIM
Each and every allegation set forth above is .realleged as fully as if repeated word for
word.
Plaintiff’s have engaged in a course of action designed to harass, torment and aggrévate
the Defendants by their frivolous claim of an easement. ‘
The action by the Plaintiff’s has denied Defendants their lawful right to peaceful and
quiet enjoyment of their property.
Defendants have had to expend money tb érect a fence between théir property and that of
the Plaintiffs to keep Plaintiff’s from trespassing on their property;
Defendants are informed and believe they are entitled to judgement and damages against
the Plaintiffs jointly and severally in such an amount as the trier of the fact shall deem
just and equitable.

WHEREFORE, having fully set forth their Answer and Counterclaim, Defendants pray

this Honorable Court will inquire into the matters set forth herein and issue Its Order:

a. Dismissing the Complaint, with costs; and
b. Granting Defendants judgemeﬁt against the Plaintiffs jointly and severally in an

amount as the trier of the fact shall deem just and equitable; and

. For such other and further relief as the Court shall deem just and equitable.

Page 3 of 4
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Lrnofh 0 A

Ronald R Hall # 2598

Attorney for Defendants

1055 Sunset Bivd

West Columbia, SC 29169

TEL: 803-791-3196

FAX: 803-791-8754 ,
E-MAIL: ronh311@ix . netcom.com

25
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STATE OF SOUTH CAROLINA ,
IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON

MELISSA ] McDANIEL, JOHN F
McDANIEL , IIl, TARA M DICKERSON
and BRANDIM AUGUSTINE,

CASE NO: 2014-CP-32-00461

PLAINTIFFS,
CERTIFICATE OF SERVICE

JOLENE ] MARCHANT and LARRY
C MARCHANT, SR,

)

)

)

)

)

; )
v )
)

)

)

)
DEFENDANTS. )
)

THE UNDERSIGNED herewith certifies he did on the 3 Day of March, 2014, deliver the
Answer and Counterclaim of the Defendants to the Plaintiff’s by depositing a copy of the same in
the U S Mail, postage prepaid, return address clearly shown upon the outside of the envelope
addressed to counsel for the Plaintiff’s, to wit:

James Randall Davis
Attorney at Law
P O Box 489
Lexington, SC 295072

' p\m\f\(ﬂ) p) K M\DZ
Ronald R Hall
Attorney for Defendants
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STATE OF SOUTH CAROLINA )
)  IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON ) I '
Melissa J. McDaniel, ) ,
John F. McDaniel, IlI, Tara M. Dickerson )  CIVIL ACTION NO.: 2014-CP-32-00461
and Brandi M. Augustine, )
' )
Plaintiffs, )
)
vs. ) REPLY TO COUNTERCLAIM
) .
Jolene J. Marchant and )
Larry C. Marchant, Sr., )
Defendants. )
).

Plaintiffs, replying to Counterclaim of Defendants, alleges as follows:
1. Plaintiffs are informed and believe paragraph 17 of the Counterclaim requires no
response.

2. Plaintiffs deny the allegations contained in paragraphs 18, 19, 20, and 21 of the

Counterclaim. .
FOR A FIRST DEFENSE ;
3. Plaintiffs plead “unclean hands;’ as a defense in this matter.
FOR A SECOND DEFENSE
4. Plaintiffs assert the Statute of Limitations as a defense and from recovery against
Plaintiffs in this matter. | 3
FOR A THIRD DEFEN SE
- 5. Plaintiffs plead the doctrine of Laches as a defense in this matter.
FOR A FOURTH DEFENSE
6. Plaintiffs plead Stale Demand as a defense in this matter.
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FOR A FIFTH DEFENSE
7. Plaintiffs plead Estoppél as défense in this rﬁatter.
WHEREFORE, Plaintiffs pray that this Court dismiss the Counterclaims of the
Defendants, grant the relief requested in th¢ Esrﬁplaint and in this Reply, and for such other and
further relief as this Court may deem just and ﬁl'oper.

DAVIS FRAWLEY, LLC

140 East Main Street, P.O. Box 489
Lexington, South Carolina 29071
(803) 359-2512 .

BY: //
James®andall Davis
ATTORNEYS FOR PLAINTIFFS

Lexington, South Carolina
March 25, 2014
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STATE OF SOUTH CAROLINA - |
' IN THE COURT OF COMMON PLEAS

S’ N’ N

COUNTY OF LEXINGTON

Melissa J. McDaniel,
John F. McDaniel, III, Tara M. Dickerson
and Brandi M. Augustine, '

CIVIL ACTION NO.: 2014-CP-32-00461

Plaintiffs,
Vs, CERTIFICATE OF SERVICE BY MAIL

Jolene J. Marchant and
Larry C. Marchant, Sr.,

Defendants. )
)

I, Nicole T. Price,.a paralegal With Davis Frawley, LLC, hereby certify that I have served.
Ronald R. Hall, Esquire, attoméy for the Defendants, with the foregoing Reply to Counterclaim,
by mailing a copy of same, postage prepaid and return address clearly indicated on said envelope, to o
him at thé following address:.

Ronald R. Hall, Esquire
1055 Sunset Boulevard
West Columbia, South Carolina 29169

on this D;(gﬂ day of March, 2014, all in accordance with Rule 5(b)(1) of the South Carolina

Nicole.T. Price, Paralegal
DAVISFRAWLEY, LLC
140 East Main Street, P. O. Box 489 .
Lexington, South Carolina 29071
: (803) 359-2512
Lexington, South Carolina ‘ ATTORNEY FOR DEFENDANTS

Rules of Civil Procédure.
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IN-THE COURT OF COMMON PLEAS
11TH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA

s

COUNTY OF LEXINGTON o
)} CASE NO.:20i4 -CP-32-00461 = =
) —=m =
Melissa McDaniel, John McDaniel, et.al, D) MOTION AND ORDERISFORMETION! ¢
Plaintiff, ) FORM AND COVERSHEET, ==
vs. ) Eza(—) ) 3
| ) 29% 4 it
~_Jolene ] Marchant and Larry C Marchant, Sr. ) =2 e
R ‘ Defendant. ) CZg o
Dy Pii. . =
PiinUEes Attorney: -“Pefendant’s Attorney:
Larry C. Marchant, Jr., Bar No. 102071 James Randall Davis, Bar No.
Address: Address:
3020 Devine Street Columbia, SC 29205 140 East Main Street Lexington SC 29072
Phone: 803-771-1507Fax 803-771-9752 .. Phone: 803-359-2512 Fax
E-mail: larryemarchant@gmail.comOther: E-mail: Other:

XIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS 1 and II)
[LIFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[ IPROPOSED ORDER/CONSENT ORDER (complete SECTIONS I and IIT)

SECTION 1: Hearing Information

Nature of Motion: »

Estimated Time Needed: Court Reporter Needed: [ JYES/A |NO
SECTION II: Motion/Order Type

[_IWritten motion attached '

[ IForm Motion/Order

I hereby move for re)ie/ or.actj

set forth in the attached proposed order.
| é 22, 200

, - 7 ~
Signa‘mreféf Attgrﬁe)\foy{: ,’lgis{tiff /l_] Defendant Date/gubmitted
-

- SECTION III: Motion Fee -
X PAID ~- AMOUNT: $ -
‘[C] EXEMPT: [T Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect
/ [ Indigent Status [ ] State Agency v. Indigent Party
O Sexually Violent Predator Act [_] Post-Conviction Relief
[} Motion for Stay in Bankruptcy
"1 Motion for Publication [ ] Motion for Execution (Rule 69, SCRCP)
| Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
[] Other:
JUDGE’S SECTION

[] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order.

[} Other: . Date;
' CLERK’S VERIFICATION
Collected by: Date Filed:

[_] MOTION FEE COLLECTED: $ '
1 CONTESTED — AMOUNT DUE: $

SCCA 233 (11/2003)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THE ELEVENTH JUDICIAL CIRCUIT

COUNTY OF LEXINGTON )
)
MELISSA McDANIEL, )  DOC.NO.: 2014-CR-32-00461
JOHN F. McDANIEL, T, )
TARA M. DICKERSON, AND )
BRANDI M AUGUSTINE, )
)
PLAINTIFFS, )
) oo =
vs. ) MOTION TO RECONSIRER =
_ ) ORDER 2T & :ﬁ
JOLENE J. MARCHANT and LARRY, ) Sl 0N
C. MARCHANT, SR ) S 1
) py=C R VIRAL
DEFENDANTS. ) CHG & W
) &=

NOW COMES, the Defendants, Jolene J ', Marchant and Larry C. Marchant, Sr.,
by and through their undersigned counsel, does hereby move pursuant to Rule 59 of the South
Carolina Riles of C1V11 Procedure for the Cowt to reconsider its Order entered August 12, 2016
(the “Order™), filed August 16, 2016, and received by the Defendants on August 18, 2016, in
which the Court gianted the Plaintiffs a prescriptive easement appurtenant to Plaintiffs’ property
vunder the theory of claim of right and adverse use for more than twenty (20) years. One of the
purposes of a Rule 59 Motion under the Rules is to preserve issues for appeal that were

presented before the trial court for consideration that may not have been directly ruled on by the

Trial Court in its Order. See Elam v. S. Carolina Dep’t of Transp.. 361 S.C. 9, 602 S.E.2d 722

(2004).

Defendant asks this honorable Court to Reconsider the Order dated August 12, 2016.

Prescriptive easement results in diminished rights of the property owner. Bundy v. Shirley, 412 _



| S.C. 292, 772 S.E2d 163, 170 (S.C., 2015). Plaintiffs’ brescriptive easément will prohibit the
Defendants from having vehicular access to the rear of their property and not equitable as to the
parties of this action. Testimony was presented by Defendant Jolene Marcha;lt, a licensed real
| estate broker, and knowledgeable in real estate maters, testified that the four and two tenths 4.2)

X ninety (90) foot taking of property by the Plaintiffs would deny the Marchant family the

ability to construct a driveway to the rear of their property. See Bundy v. Shirley, at 170,
quoting Daniel J. Smith, Establishmént of Private Prescriptive Easement, 2 Am. Jur Proof of
Facts 3d 125 § 3 (1998 & Supp 2105). Prescriptive easements are not favored in law since they
result in corresponding losses or forfeitures of rights of other persons. Id. Here, the pfescriptive
easement, no matter how small, will likely result in the loss of Defendants’ properfy rights as to
ability to access their back yard, and a substantial loss of value to their property, while giving
the Plaintiffs’ a second access tc‘> their backyard.

A claimant seeking a prescriptive easement must be held to a strict standard of

proof. See Bundy v. Shirley at 170. The Plaintiffs offered just scant testimony as to the use of
and to the actual location of the proposed easement (driveway) during,the period from 1998
through 2011. (;l"he period of time in which the property was owned by Plainrtiff John
McDaniel’s wife and Plaintiff Mellissa McDaniel’s mother). However, Defendant Jolene
Marchant presented testimony and evidence that showed during this period there was no.
easement shown on any ofﬁciai document or record on file or in possession, nor did the
Plaintiffs offer any rebuttal as to why. Moreover, Defendant Marchant testified that there was

no gravel on a driveway at the property line at the time she purchased the home. Furthermore, a
o /
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drivéway by Fulton McDaniel was implied and did not ripen, and therefore Plaintiffs’ failed to
establish the required twenty. (20) years of adverse usage. On the other hand, evidence is clear
fhat a professional surveyor, at the time of the pqrchase of property by the Defendants, did not
show any easements or any references to any driveway, which is now in dispute. Even if the
driveway was used in the past, it was 1o longer used, or used so infrequently as not noticeable,
as evidenced that the professional surveyor did not ascertain such driveway in his survey
performed just prior to the Defendant’s closing on the sale of the property. The Prgscriptive
easement will unjustly hurt the Defendan_ts, and it not needed by the Plaintiffs to access their
back yard. Moreover, the easement will pre\'/ent the Plaintiffs from accessing their backyard by
vehicle, causing loss of right of use, and greatly diminishing the value of the Defendants
property. |

WHEREFORE, the Defendants pray that this honorable Court reconsider its
order granting the prescriptive easement, take additibnal testimony, amend finding of fact and

law, or make new findings and conclusions, and direct the entry of a neyjudgment.

JArry C\Marthant Jr.

3020 Devine!Street
Columbia, SC 29205
Phone: (803) 771-1507
Fax: (803)771-9752

_ larrycmarchant@gmail.com '
ﬂ/zz ATTORNEY FOR THE DEFENDANTS
‘ ,2016 , _ .

Colum‘Uia, South Carolina

34




STATE OF SOUTH CAROLINA ) ‘ :
) INTHE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON )
Melissa J. McDaniel, )
John F. McDaniel, I11, Tara M. Dickerson ) . CIVIL ACTION NO.: 2014-CP-32-00461
and Brandi M. Augustine, )
)
Plaintiffs, )
) _
Vvs. ) PLAINTIFFS’ RESPONSE TO
) DEFENDANTS’ MOTION
Jolene J. Marchant and ) TO RECONSIDER
Larry C. Marchant, Sr., ) :
)
Defendants. )
)

This is a response by the P‘laintiffs as to Defendants’ Motion to Reconsider dated August
22,2016 and filed on August 22, 2016.

Defendants first contend Plaintiffs’ granted prescripfive easement will prohibit the
Defendants from having vehicular access to the rear of the property and not Aequitable as to the
parties in this action. The offered testimony Ey Mrs. Marchant on this issue was that the City' of
West Columbia or Lexington County required a five (5’5 foot area on one side of the house and a
ten (10°) foot area on the other side of the house. She then indicated that the East side of the
house did not have five (5°) feet lying between the house and the property line but there was ten
(10°) feet between the house and the McDaniel property line and that because the four and nine-
tenths-(4.9’)' foot prescriptive easement area was granted, she could npt get legal access to the
back of her property unless it wa§ on the McDaniel side. Defendants’ Exhibit 2 shows that the
Marchants house on the subject property and shows an area of ten and one-half (10.5°) foot on

the Eastern side instead of five (5°) feet and on the McDaniel side, a twenty (20°) foot to twenty-

Page 1 of 5
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five (25°) foot width between the McDaniel and Marchant properties. No testimony was
presented by the Defendants as to the necessary width of the proposed dﬁVeway to the rear of the
property. Furthermore, Defendants presented no ordinance or statute indicating such reguiation
by the City or County. Also, the Defendants have owned the property since 2005 and presented
no evidence that they attempted to establish a driveway on the McDaniels’ side of their property.
Plaintiffs’ Exhibits 7 é.nd 8 shows a steep slope on the McDaniels’ side of the Marchant property
and the Plaintiffs would ask the Court to make judicial notice of the slope which shows the

difficulties in creating a driveway on the McDaniel side because of the slope. The

- preponderance of evidence does not prove that the granted prescriptive easement legally

interferes with the Marchants obtaining access to the rear of their property. Furthermore, the

Defendants were offered a joint access over the four and nine-tenths (4.9°) foot prescriptive

~ easement area but refused the offer.

Defendants’ next position was that there was scant evidence of the use and 1ocation of the
driveway area during the timeframe that John McDanielsf wife, Joann McDaniel, owned the
propeﬁy which was between 1998 through 2011. Paragraph 7 of the Findings of Facts of the
Order sets forth the various uses and time frames qf the gravel driveway since 1968. Defendants
are claiming that there is not sufficient evidence to support continuous and uninterrupted use of
said driveway between 1998 and 2011. However, the evidence proves otherwise for this time
frame. McDaniel testified that the; driveway area had been used since he was a child and it
provided access the rear of the McDaniel property (Tr. p. 12). John McDaniel testified that when
he moved back to the resideﬁce on the McDaniel property in 1992 and hé buiit a shop in the back
of the pererty and kept his rental maintenance business equipment ihere and he had used the

driveway for access to the shop since 1992 to present date (Tr. pp. 23-24). Melissa McDaniel

Page 2 of 5
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 testified that she and her siblings had used the drivéway since the mid 1990’s to present date (Tr.
pp- 54-55). Jimmy R. Dillon testified that the family had used the driveway since the late 1960’s
and there was brick or mortar there and/or gravel since the 1980’s (Tr. p. 62). |
Defendants next contend that Mrs. Marchant did not testify that she knew of the gravel
driveway prior to the Marchants® purchase of the property in 2005. Mr. Marchant testified that
prior to the purchase of the prc;pcrty, she did see “a gravel and brick driveway there; it may have
been a path Where cars went by back .through there; and I could see that it could possibly be one
nekt to their house; I have seen vehicles back there at the back door; this is before we bought the
house.” She acknowledged there was a fence on the property line between McDaniel and
Marchant and she knew at the timc. she walked the property with the person she bought the
. property from (Tr. pp. 84-85).

Defendants next content that there was express or implied permission to use the areg in
question and therefore there could not be a prescriptive easement by adverse use or claim of
right. Defendants have presented no verbal or written evidence or actions that shows expressed
or implied permission. The use of the gravel drive area, including that which is shown on
Plaintiffs’ léxhitgit 5, was continuous. The use of the gravel drive area must be of a reasonable -
frequency as determined from the nature and needs of the Plaintiffs and their predecessors-in-title.
The gravel drive area has been used for various needs by the parties and reasonable frequency has
been shown for each of these needs. This is evidenced by the Court’s findings in paragraph 7. The
prescriptive easement use has been uninterrupted. The prescriptive easement area has been used by
the McDaniel family .since 1967 up until 2013 when a wooden and/or metal stakes and a fence was
installed in the gravel drive area. There have been no overt acts such as a physical barrier or verbal

threats that gave the impression that Defendants, or any predecessor-in-title, was opposing the use.
. ; _

Page 3 of 5

37



The testimony is that no édjoiﬁing neighbor complained abéut the use of the this gravel drive area
by the Plaintiffs over the years claimed and the present Defendants did not take any overt action or
verbal impressions that they were opposing use until eight (8) years after they were conveyed their
* property in 2005. The Defendants also had knowledge of where their property line was based on
the testimony of Mrs. Marchant that she walked the property line at the time of purchase and she
also knew the old fence ran the property line from years back. Furthermore, once a right-of-way’
by prescription has been estab]ished by 20 years of continuous use, which is the Plaintiffs’
contention, and the use has been open, notorious, continuous and uninterrupted for a period of
tweﬁt& (20) years, the use will be presumed to have been adverse. Boyd v. Bellsouth Telephone,
369 S.C. 419, 633 S.E.2d 141. The burden: then shift to th;e title owner of the servieﬁt estate
(Mafchant) to rebut preéumption that the use was adverse. Sanitary Aseptic Package Co. v.
* Shealy, 205 S.C. 198, 31 S.E.2d 253. Theré has been no testimony by the Defendants to rebut
the presumption of adverse use which has been in existence since 1967 until they installed metal
stakes and a fence in 2013.

Therefore, Plaintiffs believe that Defendants have failed the burden under SCRCP Rule
52 and 59 to ‘set aside the original decision of this Court and the Plaintiffs_ are granted a
prescriptive easement appurentant to Plaintiffs’ property under the theory of claim of right as
well as adverse_use for more than twenty (20) years for the area shown on Plaintiffs’ Exhil_)it “57,

iden_fiﬁed as a four and two tenths (4.2”) feet by ninety (90°) feet (299 sq.ft. having 0.0068 acre).
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This prescfiptive easement runs with the Plaintiffs’ property and is binding on the Defendants,
‘their heirs, successors and assigns. The plat showing the prescriptive easement area is identified
herein is attached as Exhibit “A™.

DAVIS FRAWLEY, LLC

140 East Main Street, P.O. Box 489
Lexington, South Carolina 29071
(803) 359-2512 '

BY:
James Randall Davis
ATTORNEYS FOR PLAINTIFFS
Lexington, South Carolina
September 12, 2016
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STATE OF SOUTH CAROLINA ) -
)  IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON

~—

Melissa J. McDaniel, _ :
John F. McDaniel; III, Tara M. Dickerson CIVIL ACTION NO.: 2014-CP-32-00461
and Brandi M. Augustine, ’

Plaintiffs,
CERTIFICATE OF SERVICE BY MAIL

VS.

Jolene J. Marchant and
Larry C. Marchant, Sr.,

Defendants.

PRV NS 0 W O W N N N

I, Nicole T. Price, a paralegal with Davis Frawley, LLC, hereby certify that I have served

Larry C. Marchant, Esquire, attorney for the Defendants, with the foregoing Plaintiffs’ Response to
Defendants’ Motion to Reconsider, by mailing a copy of same, postage prepaid and return address
clearly indicated on said envelope, to him at the following address:

Larry C. Marchant, Esquire
3020 Devine Street, Suite 2-C
~ Columbia, South Carolina 29205

on this 12" day of September, 2016, all in accordance with Rule 5(b)(1) of the South Carolina

\
Rules of Civil Procedure.
Nicole\Ty Price, Paralegal
DAVIS FRAWLEY, LLC
140 East Main Street, P. O. Box 489
Lexington, South Carolina 29071

(803) 359-2512
Lexington, South Carolina ATTORNEY FOR PLAINTIFFS
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| RECEIVED)
THE STATE OF SOUTH CAROLINA
In the Court of Appeals NOV 14 2015

SC Court of Appsals
APPEAL FROM LEXINGTON COUNTY
Court of Common Pleas

Clyde N. Davis, Special Referee for 11" Judicial Circuit
Case No.: 2014-CP-32-00461

Jolene J Marchant and Larry C. Marchant, St., .....cccoviieiiiiiininicc Appellants,
V.

Melissa J. McDaniel, John F. McDaniel I, _
Tara Dickerson, and Brandi M AugusStine, ...........ccevesereeesrereneanersreeseseeneinenn. RESpondents.

NOTICE OF APPEAL

Defendants/Appellants file this Notice of Appeal in regard to the attached Order
filed with the Lexington County Clerk of Court on October 13, 2016, and in which
Defendants received from the Court on October 17, 2016, and from Plaintiff’s Counsel
on October 19, 2016. The attached Orders are the ruling of Judge Clyde N. Davis,
Special Referee, on Defendant’s Motion to Reconsider, and Judge Clyde N. Davis,
Special Referee, Order granting prescriptive easement. :

! . e
Larry C. Mareffant, Jr.
3020 Devine Street
Columbia, South Carolina 29205
Telephone:  803-771-1507

Facsimile: 803-771-9752

Email: larrycmarchant@gmail.com
ATTORNEY FOR APPELLANTS

November 14, 2016
Columbia, South Carolina
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- EC
THE STATE OF SOUTH CAROLINA R EIVED

In the Court of Appeals JAN 12 2017

SC Court of Appaals

APPEAL FROM LEXINGTON COUNTY
Court of Common Pleas

Clyde N. Davis, Special Referee for 1 1" Judicial Circuit
Appellate Case No.: 2016-002298

Jolene J Marchant and Larry C. Marchant, Sr., ........cccooeeeerevvnrrennrenenen TSN Appellants,
V.

Melissa J. McDaniel, John F. McDaniel I11, .
Tara Dickerson, and Brandi M Augustineg, ..........cccceeveeereerenieeereesenrineresseinenas Respondents.

MOTION FOR EXTENSION OF TIME TO FILE APPELLANT’S INITIAL BRIEF
AND DESIGNATION OF MATTER TO BE INCLUDED IN THE RECORD ON
APPEAL

The undersigned would respectfully request an.additional 30 days to file Appellanfs
Initial Brief and Designatioh of Matter to be Included in the Record on Appeal in this
mattér. Appellant’s Initial B?ief and Designation was due on December 15, 2016, and an
extension of time was granted for an additional 30 days until January 13, 2017. This
Vrequest for an additional 30 days will make the Appellant’s Initial Brief due on or about
February 13, 2017. Appellant understands that no further extensions will be granted
absent extraordinary circumstances. This request is not intended to delay the case

proceedings but is due to the heavy workload of the undersigned attorney.
(Signature Page to Follow)
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January 12, 2017
Columbia, South Carolina

/
Lafry, (. Mdrchatt-dr™
3020 Devirie Street
Columbia, South Carolina 29205
Telephone:  803-771-1507
Facsimile: 803-771-9752
Email: larrycmarchant@gmail.com
ATTORNEY FOR APPELLANTS
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THE STATEOF SOUTH CAROLINA SC JAN I 2 2017
: In the Court of Appeals COurt of
- Appeals

APPEAL FROM LEXINGTON COUNTY
Court of Common Pleas

Clyde N. Davis, Special Referee for 11™ Judicial Circuit
Appellate Case No.: 2016-002298

Jolene J Marchant and Larry C. Marchanﬂ ) RSOOSR Appellants,
V. '

Melissa J. McDaniel, J ohn F. McDaniel IlI,
Tara Dickerson, and Brandi M AUGUSHNE, ..............cceveeeemeeeeeeeeeeereeesesrsrerssesens Respondents.

PROOF OF SERVICE

1 certlfy that I served the Motion for Extension of Time to File Appellant s Initial
Brief and Designation of Matter to be Included in the Record, by depositing a copy of it
in the United States Mail, postage prepald on January 12, 2017, addressed to its attomey '
of record as follows: - S . - -

James Randall Davis, Esquire
Post Office Box 489
Lexington, South Carolina 29071

VA N4
@gv/ C. Mhrchant, Ji—

3020 Devine Street

Columbia, South Carolina 29205

Telephone:  803-771-1507

Facsimile: 803-771-9752

Email: larrycmarchant@gmail.com

ATTORNEY FOR APPELLANTS
January 12, 2017
Columbia, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON ) CASE NO.: 2014-CP-32-00461

Melissa J. McDaniel, John F. )

McDaniel, III, Tara M. ) HEARING
Dickerson and Brandi M. ) TRANSCRIPT
Augustine, o )

Plaintiffs, )
vs. C )

Jolene J. Marchant and Larry )
C. Marchant, Sr., ).

Defendanté. ')

The hearing before the Honorable Clyde Davis, Special
Referee for Lexington County, was taken at Léxington ‘
County Courthouse, 205 East Main Street, Lexington, South
Carolina on Tuesday, the 1lst day of March, 2016, scheduled

for 10:00 a.m. and commencing at the hour of 10:00 a.m.

 before Jaime D. Newton, Court Rep&fter and Notary Public

in and for the State of South Carolina; pursuant to Rule

30 of the South Carolina Rules of Civil Procedure.
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Plaintiffs:

Defendants:

APPEARANCES:

JAMES RANDALL DAVIS, ESQUIRE
Davis Frawley, LLC

140 East Main>Street

Lexington, - South Carolina 29072

RONALD R. HALL, ESQUIRE
Hall & Hall, Attorneys at Law
1055 Sunset Boulevard

West Columbia, South Carolina 29169

GARBER REPORTING SERVICE
803-256-4500
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CONTENTS;
(Hearing)
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JOHN F. McDANIEL, iII |
Direct Examination by Mr. Davis 6
Cross Ekamination by Mr. Hall 41
Re~-Direct Examination by Mr. Davis 47
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MELISSA McDANIEL
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Cross Examination by Mr. Hall 57
Re-Direct Examination by Mr. Davis 57
JIMMY R. DILLON
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Cross Examination by Mr. Hall 63
MARVIN E. MARTIN, JR.
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Direct Examination by Mf, Davis 69
Cross Examination by Mr. Hall 72
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Direct Examination by Mr. Hall 73
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_ GARBER REPORTING SERVICE
| : 803-256-4500

52




SwWw N e

o 1 o w

10
11
12
13
14
15
16
17

18

19
20
21
22
23
24
25

PROCEEDTINGS

Page 4
By Mr. Davis 93
By Mr. Hall 95
99

Certificate of Reporter

* *x x % %

EXHIBIT INDEX

Exhibits:

L2

(Copy of exhibits attached to

each copy of transéript.)

1
2

3

Chain-of-Tile to Property

Photo - Driveway April 2013

Plat

Photo - Buildings Behind McDaniel
Fence |
Plat - Dated November 6, 2012
Letter - Dated November 16, 2012

Photo - After Fence Installation

August 2015

8
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Photo - Slope of Marchant Property
April 2013
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Defendant’s Exhibits:
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This hearing is taken in accordance with the
South Carolina Rules of Civil Procedure.
THE COURT: All right. This is the case of McDaniel v.

Marchant. I believe it's an easement case.

- MR. DAVIS: That's correct.

- THE COURT: Mr. Davis, you represent the Plaintiff's?

MR. DAVIS: Correct.

THE COURT: So, I'll hear from you first.

MR. DAVIS: Testimony now? A

THE COURT: Yes. That will be fine unless you all want to
'make an opening statement.

MR. HALL: No. I mean, the Defendant doesn't care.

MR. DAVIS: Okay. All right. We'll call our first.

witness then.

THE COURT: All right.

MR. DAVIS: John McDaniel.

JOHN F. McDANIEL, III, being duly sworn and
cautioned to speakithe truth, the whole truth and nothing -
but the truth, téstifies as follows:

DIRECT EXAMINATiON BY MR. DAVIS:

Q: Mr. McDaniel, please state your full name.

John F. McDaniel, Jr.

Q: All right. And your preéent hbme address is
what? ’
A: 1700 Riviera Drive, West Columbia.

GARBER REPORTING SERVICE
803-256-4500"
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What part of West Columbia is that, Mr. McDaniel? .
Saluda Hill.

Okay. That's qff Hwy 378 in West Columbia, is
that correct?

Part of Westover Acres.

Okay. And where are you emploYed?

I'm self-employed. I'm a broker in real estate,
and um, McDaniei Construction.

Okay. And how long have you been doing that
business basically?

Thirty-five, 40 yeafs.

Okay. And do you have children?

I do.

Your wife is deceased, I believe?

That's correct.

And how many children do you have?

I have four.

And the children are named as the Plaintiff's in
this case; is that correct?

That is correct.

Okay. Now, wheré do jou»presently reside?

Well, my legal residence is in Charleston, South
Carolina, but more than half the time I spend --
my business is in Columbia.

All right.

GARBER REPORTING SERVICE
803-256-4500
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A: So I transfer back and forth.

Q: And so, when you're in Columbié, you reside
where?

A: 1700 Riviera Drive.

Qi Okay.‘ The Defendants in this case -- Jolene, I

| ‘believe thaﬁ's how it's pronounced, Marchant and
Larry Marchant are your neighbors --
LA Yes, sir. .

Q: -=- is that correct? Okay. And the properties --
property owned by yéur children and the
Marchant's property, they abut up to each other;
is that correct?

A: They do. »

Q: All right. What road dé thej front?

A: I believe we both front Riviera Drive.

Q: So, if'you{re standing in Riviera Drive looking
toward the houses, the house that is owned by
children‘where you reside is on the left; is that
correct? |

A: Yes. ‘ .

Q: And the Marchant's houée?

A: Be on the right.

Q: Would be on the right. Okay. Let me show you --

let me mark this for identification.

(Plaintiff’s Exhibit Number One was marked for

GARBER REPORTING SERVICE
803-256-4500
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identification purposes.)
MR. DAVIS: Ron, I;m going to give you a copy of that.
It's the chain of title to the property is what it is.

MR. HALL: We'll stipulate to that. |

MR. DAVIS: Okay. Then without objecfion =- then I take

it this will be Plaintiff's Number One;

THE COURT: Number one.

MR. DAVIS: Okay.

(Pléintiff’s Exhibit Number One was admitted into

evidence.)

Q: Mr. McDaniel, I've handed.you a document which is
marked as Plaintiff's Number One and what I
believe to be the chain of title to the pfoperty
at 1700 Riviera Drive. Who was the initial
family member in your family that would have
owned 1700 Riviera Drive?

My father.

And his name is what?

He went by Fulton McDaniel, J. Fulton.

© r O ¥

And he would have obtained that property, 1700

Riviera Drive about when?

Sixty-six I believe.
Q: Sixty-six, okay. And how long did he reside
there? -
A: - Until he passed away in '92.

GARBER REPORTING SERVICE
803-256-4500
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Okay. And at that time who did the property pass
to?

TQ me.

Okay. And that wouid have been in ‘92?

Well, ‘93, after probate.

Okay. And were there any other owners of the .
property after you received it from your dad's
estate?

No; Well, I mean, my wife. I gave it to her, I’
believe in ‘98, | |

Ninety-eight. BAnd I believe you indicated
earlier that she is deceased now?

She is deceased. She died six years ago.

And eventually the.property came into ownership
of your children.

Due to her death.

Okay. And again.they are the Plaintiff's in this
case.

Right.

And the ownership has been in their name since

February, 2011, is that correct?
That would be.
But you are presently residing there; is that
correct?

I do reside there.

GARBER REPORTING SERVICE
803-256-4500
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Okay.
All of my clothes and my equipment and what it
takes to maintain my business is there.

Q: Okay. All right. Again, so the Court will be
clear, your father, J. Fulton McDaniel, owned it
since ‘66 to ‘67 up until what year?

Until it passed to me in ‘'93.

All right. And he passedAaway what year?

Ninety-two.

L O T B ©

Ninety-two, okay. And then from ‘92 who lived in

the residence after ‘9272

=

Me and my family.

0

Okay. And when you say that, you mean your now
deceasea wife --

_Right. And my four children.

-- and your children -

Four children.

© = 0 ¥

—-'havé been the parties who have been living
there since then? .

A: Continuously.

Q: Oka?.

MR. HALL: When did it pass to the children?

MR. DAVIS: When did -- what was that Ron, I'm sorry?

MR. HALL: When did it -- oh, I see. It passed to the

children in 20117

GARBER REPORTING SERVICE
803-256-4500
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MR. DAVIS: Yes.

THE WITNESS: Yes, sir.

MR. DAVIS: That would .be that last entry.

MR. HALL:

Q:

Okéy. Go ahead.

Mr. McDaniel, let me show you this.

(Plaintiff’s Exhibit Number Two was marked for

idéntification-purposes.)

\Q:

Mr. McDaniel, if you will look at this
Plaintiff's Number Two and tell the Court what
that reflects.

Well, that's’the property in dispute. 1It's a
drive that's been used since I was a child to
access the rear of the property.

And as to the improveﬁents in the property, what
would be shown there?

Well, gravel being placed there. 1It's over the

natural lay of the land and

Your home is shown on Plaintiff’s Number Two?

Yeah, my home is the primary home you see in the
picture. |

Okéy.

Mr. Marchant's is the one yéu see on the right
hand side. |

In thié lawsuit there is a —-- the request that

your making to the Court is to award your family

GARBER REPORTING SERVICE
803-256-4500
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a prescriptive easement, which is on the,Mérchant
property; is that correct?
A: Yes.
Okay.
Part of this driveway encroaches on their
property. '
Q: Okay. And that Plaintiff's Number'Two, would it

show the location of that access easement that

we're talking about?

A: Yes, sir.

Q: .. Okay. And generally where would it be on that
éroperty? |

A: Well, it would be from Riviera Drive up to the

rear of the house and then beyond.

Q: Okay. And it ﬁouid lie between the Marchant -
between the McDaniel property and the Marchant
property; is that correcté'

A: Yes, it does.

MR. DAVIS: Okay. I move to introduce that as élaintiff's

Number Two. | |

THE COURT: Any objection?

MR. HALL: Yeah. Sure. No objection.

(Plaintiff’s Exhibit Number Two was admitted into

evidence.) 7

Q: Mr. McDaniel, on Plaintiff's Number Two, there’s
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kind of a drive -- what I call a driveﬁay'area,
located on the property. Is that where you're
talking about where the access is?

Yes, sir.

Okay. Now, the.beginning point of that access is
where?

Riviera Drive.

Okay. And where does it terminate?

About 100, 150 feet to the rear of the house,
where it all totally becomes on my property.

Okay. So is it fair to say it runs paralleling
the right side of your house until it goes into
~your back yard; is that correct?

Along the property, yes, sir. ,

And on-theileft side of it would be your home and
on the right side would propefty owned by the
Marchant's.

Correct.

And part of that driveway is on the -- what the

Marchant's claim to be their property; is that

~ correct?

Yes, sir.

Okay.
Or as it became known to me at a later date. I

mean, I've always known the driveway to be there
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" MR.

THE

since I was a resident there in the third‘grade.
All right. So you're identifying the drivéway as
that driveway that's shown on Plaintiff's Number
Two?
That's what's in dispute, yés, sir.
Okay. What is the origin of that driveway?
COURT: Can I look at the original right quick.
DAVIS: Sure. Yeah, here. I'm sorry.
COURT: Want a little clearer —-
Well, my dad --
DAVIS: Hold on a second. ' - -
COURT:; Okay.
DAVIS: All right.
COURT: Yeah.
" The origin of that driveway area shown on
Plaintiff's Number Two is what?
In, I guess, somewhere in thé 60s or early 70s,
my father's hobbies were horses and bird dogs.
And wé had a large fenced iﬁ area behind the
house. And there were —- at tﬁat ﬁime, Riviera
Drive basically ended right at basically —; you
see the couple of big pine trees there, just:
‘beyond that was a barricade and that was the end
of the pavement. And we had always used that to

access the horses and the dogs. Dad had a
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hunting jeep, horse trailers, those kinds of
things. And that's where all those were stored
and used. Like I said, as far baék as I can
remember in the third grade it always been there.

All right. And you were living there during the
time that your father was using that driveway
area.

I got married in 1980 and moved away in 1980.

Okay. The horses you talked about were kept
where? | |

Behind the house.

Okay. And he used this driveway to get to the
horses.

He used that to bring in their feed. Like I
said, -he had bird dogs, kennels back thefe.
That's where the animals were housed and kept
for.

What kind of vehicles did he use to get to the
back of the property where the horses and dogs

" were?

Several different pick-ups through the years. A
couple of different horse trailers. Willis Jeep.
Occasionally -- I mean, we walked a Tennessee
Walker show horse fan there one time. Just a

variety of vehicles or equipment.
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Okay. And how would you describe his use of that
driveway area from ‘67 or ‘68 up until the time
of his death.

Well, he —--

How often was it used?

It may be used five times one day and none the
next depending on what needed to be done. I
mean, the typical use of this drivewéy, what
causes configuration of.the roadway. You've got
Suwanee Drive comes in and makes a 90 degree
right hand turn aﬁd then you have a very abrupt
hill going down Riviera toward Cofiéld. Any type
of equipment,.truck with a trailer, or just to
access that to -- the simple way it's always been
used is you drove in this driveway and drove out
the other driveway.-

Okay. So when you say you drove in this
driveway, you are referring to the driveWaY which
is on Plaintiff's Number Two?

That's correct.

And then you would drive out on the other side of
the.house?

Other side of the house. Basically circle the
house.

Okay. And over those years while your dad was
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MR.

there, was it a.continuous use of the driveway
for the purposes that you mentioned?

Yes, sir. That and I had an uncle who stayed
with my dad after my mom deceased,
intermittently. He had a motor home he parked it
there. I parked some of my work trailers there
both in front and béhind the house, you know, as

- needed.

'Okay. When you say you parked -- your uncle
parked a motor home, parked it where? |

Basiéélly,-exactly what you're loéking at 'in this
picture.

Okay.

" He parked it right beside those pine’trees; The

sewer clean out is right there on the road. Thaf
was the ﬁiopér place to park.

Okgy. How about your dad's vehicles. You
indicated he --

. He would leave his éick—up trucks. He drove a
car generally during the day. He was a
pharmacist. -And then his pick-up trucks were-
used for hunting and horses and/Fhose types of
things.

All fight. Lét me show you --

DAVIS: Did we put this into evidence, Number Two?

GARBER REPORTING SERVICE
803-256-4500

67




10
11
12
13
14
15
16
17
18
15
20
21
22
23
24
25

PROCEEDTINGS
' Page 19

Okay. It’'s in. Okay. Hold onto that. I move -to
"introduce that as Number Three.

(Plaintiff’s Exhibit Number Three was marked. for

identification purposes.)

Q: Let me show you, Mr. McDaniel, Number Three here,
Plaintiff’s Number Three, and ask you to identifyb'
what this is.

A: . This is a plat for Jolene and Larry Marchant,

.prepared on their behalf.

Q: All right. Let's place things‘so,the Cqurt can
see what we're -—‘what the purpose of this is.
. A: ' Okéy.
Q: Number Three, does show‘ﬁhe Riviera Drive; is

. that correct?

A: Yes, sir.

Q: You see on the right hand side where it says'.55

acreé; you see that?

A:b I see it. ‘

Q: Okay. To the left of that there's a lot that has
a name on it and the last rname is H-W-A-N-G. Do

you understand that to be the Marchant's property

now? '
A: Yes, sir.
Q: Okay. And the lot to the left of that would be

your house lot, is that correct? .

~
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That's correct.

Now, the road fronting the house lot and the
Hwang lot is, again, Riviera Drive; is that
corréct?

Yes, sir.

Okay. And at the time this plat was done in
2000, it looks like, and you correct me that --
on Riviera Drive it looked like the pavement went
down a certain distance. At the intersection of
SuWanee and Riviera it went down a certain
distance; is'that correct?

That's correct.

Okay. And you testified earlier about your dad
used the driveway which is on the right side of
your property. How would he tie into Riviera
drive there? What would he do?

Weli, if you were coming down Suwanee you would
just make a right --

Yeah.

—- and then a abrupt left into the driveway.

Okay. And-you testified to a barricade. Where
was that barricade on this Plaintiff's Number
Three that you're talking about?

Within proximity to where it says, "pavemenf

ends."
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Yes, that's where the barricade was.

That’s correct.

Okay. But even --

At that point there was no more pavement, it was
just -- the road in that section of the
subdivision had‘ﬁever been completed.

Okay. If you'fe going_down.Suwanee, you turn
left onto Riviera Drive -- if you turn left and
go that &irection, what is over in that direction
elevation-wise?

You make an immediate right into the concreté
driveway to my residence.

Okay. Aﬁd what's the elevation on that side as
to any;traffic issues over there?

Well, the elevétion going into my driveway is not
particularly bad but once you pass my driveway it
starts a pretty steep, or actually a very steep
hill.

Okay.

And a curve.

Okay.

There have been many a wreck, or run off the
road, whatever yéu want to call it, of people
coming up Riviera Drive with my property being on

your left and just going straight on and running
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MR.

off the road. Prior to -- actuaily I believe
when the Hwang's had it, it was still in that
condition. I believe Mr. Marchant and part of his
family improved all of that section..

When you say coming'up Riviera Drive, on
Plaintiff's Number Three, you're saYing -- when
you say coming up, that would be where Riviera
Drive is coming in to Suwanee Drive in that
direction, correct?

From the left.

Okay.

If you're seeing Suwanee -- the intersection of
Suwanee Drive and Riviera Drive, if you will be
coming up Rivieré you'll be coming up a steep .
hill, around a curve. And if you weﬁt straight

on you'd go to the Marchant's property.

DAVIS: Okay. Move to introduce Number Three.

HALL: 'No Objection.

(Plaintiff’s Exhibit Number Three was admitted into

evidence.)

Q: All right. During the time that your father.
owned the property, what use did you or your
family make of that same driveway area?

Well, after -- I mean, certainly dad's use was

primarily for his hobbies, his horses and dogs.
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And of course I got older, I would use that drive
-- I had a buggy path road down to the river and
me and my buddies would go fishing that I used
for some number of years. And as I got older and
finished school, started working, after the major
hail storm there in the early 80s, I parked
truck, trailer, whatever we needed to facilitate
the roofing business, there on the -- probably
four to five day a week basis. |

Parked where?

In the gravel drive.

On Plaintiff's Number Two?

I mean) right there in the front yard, in the
driveway.

Okay. How long have those uses of the driveway
area been done by you?

Well, up until I moved back to ﬁhe résidence. At
that point, which would have been ‘92, I cleared
a bigger portion and took down horse stables and
fenced area, dog kennels, and built a shop in the
back. And graded the whble area, connected
everything in the back to the.front with parking
area and all for my equipment.

dkay. And when you.refer to building a shop,

you're talking about behind the property; is that
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correct?
A Behind the house, correct.
Q: Okay.
A: I guess 200 feet or so, 300 feet.
MR. DAVIS: Mark that one. _
(Plaintiff’s Exhibit Number Four was marked for
identification purposes.)
A: And it's a 24 by 70 at one point and I
added some more to it, about.four or 500.
Q: Let me show you Plaihtiff's Number Four. Doe;

that photo show the building that you built?
Yes, sir.
Okay. And that building was built when?
‘Ninety—two. |

Ninety-two. And what purpose you use it for?

- B D © B

Well, I haVe‘a fair amount of rentél property so
I have to maintain that. >Also, I rehabilitate
homes as well as my construction business.

Okay. And has that use continued?

Till today. .

Q: Till today. Okay. How about yéur cﬁildren using

the driveway? |

A: Well, when my kids were in high school, of course

-- with four'children -— with four in diapers at

one time, four in college at one time, four .
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‘automobiles at one time. So we had a pretty
crowded driveway. It was very simply who parked

where when. Many days they would drive around
the house and'go out and go to school or wherever
they were going. I mean, we've used it to try to
hide some surprises from the kids, Christmas
gifts and different things. Like I said, it's
kind of who parked where and when. If you
couldn't get out one drive, you'd go around the
other.

Q: Okay. Let me shéw you =--

MR. DAVIS: .Mark this oﬁe. Whéf's that7 fouf?

COURT REPORTER: Five.

(Plaintiff’s Exhibit Number Five was marked for

identification purposes.)

- MR. DAVIS: Okay. Your honor, we move to introduce Number

Four, which shows the buildings. Any objection?
MR. HALL: No objection.
MR. DAVIS: Okay.
THE COURT: All right. 1It's without objection.
(Plaintiff’s Exhibit Number Four was adﬁitted into
evidencef)
MR. HALL; Which one is four? Oh, that was four? Okay.
MR. DAVIS: This is five, correct? Okay.

Q: Plaintiff's’Number Five, what is that?
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This is a plat that I had prepared to basically
show the location of the drive as it lies across
the property lines.

Okay. And when was that done?

November 6, 2012.

Okay. And does that plat show the area where
you're claiming a'prescfiptive easement on the
Marchant's property?

Yes, sir.

Now, in reference to your testimony so far today
——vin regards to the use of that driveway, has
'the driveway been used over the years, that
you've talked about, in that area that's shown on
that plat Number Five? |

Yes, sir. ~And as the pictufe showed. I was

" never aware of an issue until the property was
sold to the Marchant's. The Hwang's never said
anything. I'd always assumed the property/line
to be very close to the pine tree. That's where
the telephone pedestal was. I always maintained

it. 1If, you know, got up leaves, we got them up

all the way to there, whatever the case, but
e

/

Okay. And up until the time the Marchant's
bought the property next door, which was 2005; is

that correct?
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I believe. Going on the chain of title, vyes,

sir.

 Okay. Did any of the neighbors who owned the

Marchant property before they bought it in 2005-
ever question the family's use of that driveway
'area, including the area shown on Plaintiff's.
Number Five?
No, sir.
Okay. Né one ever interrupted that use that you

.—— uses that you testified to?

‘Nothing was ever said about it.

Okay. The area that's shown on .this Plaintiff's
Number Five, is approximately ‘a 300 square foot
area; is_that correct?

Four hundred, I believe.

Okay. Now, the driveway area on that Plaintiff's
Number Five, has it been a graveled area is the
way it's been over the years or what?

It's been -- I mean, even back when my .dad was
using it, you can see that it, you know, the road
or the elevation drops off going to the rear. So
of course there were wet times or whatever, if
‘you use it on any type of basis you would have
rut it up —-- come slick you couldn't get in and

out. I know my uncle put in brick or mortar or
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whatever from a demclition of whenever he got a
hold of it. Through the years I would, as I come
about aggregate, we'd put it ‘in there.v Like I
said; in Y92, I put more than probably four
inches on that side all the way around and
completely in front of my shop. So that you
know, from that point it's just been refreshened
as it either we got a hold of some aggregate off
of a job or if it needed it, you know, we'd

refresh it.

Okay. - So your testimony is that none of the

neighbors ever questioned the use?

- Well, the only one that I've got -- I mean, I'm

not aware --

My question is prior to 2005. None of the

neighbors --

None, that I'm aware of. Of course, the original

owners of the home, I was a young child, third

grade or whatever --

Sure.

~-—- s0 I wouldn't have known that. But I knew the

Hwang's and they actually planted their shrubbery
as to where the drive was and nothing was ever
said until basically the sale was going to be

generated between them, and -~ I was -- what had
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me to have this done was when Mr. Marchant
surveyed his piece.

All right. Let's discuss from 2000 forward. And
I understand the Marchant's‘bought the property
in 2005; is that your understanding?

Right.

Okay. When were YOu stopped from using that
driveway area, by the Marchant's, if you were?

Well, I'd have to look back to get the exact
dates. But shortly before I hired you, Larry héd
the survey done and then one afternoon he come
over and said that --

Larry, being Mr. Marchan}.'

Mr._Marchant. I don't want youvusing the
driveway. |

Okay.

.You know, at thap time he drove a couple of

staubes down from his survey.

Where?

Well, basically where the fence is now.

All right. But let's -- I mean, before we get to
the fenée, he put staubes down, fenée'not there
yet, but he pu£ the staube; down when?
Approximately when -- that was the first that

went down -- the question is, where did they go?
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A: Well, he'd had his sufvey done. And he drove
staubes down the line based upon the survey he
had done.

And those staubes would have been where?

Well ;—

Meaning in the driveway?

In the drive as the fence is depicted today.

© ® 0 P 0

All right. Now, let me --

MR. DAVIS: I/Want to move to introduce that Number Five,
by the way. I doﬁ’t think we have. Any objection to
that? |

MR. HALL: No.

MR. DAVIS: Qkay.

(Plaintiff’s Exhibit Number Five was admitted into

evidence.) »

MR. DAVIS: Let’é mark this as Number Six.

(Plaintiff’s Exhibit Nﬁmber Six was marked for

identification purposes.) :

THE COURT: So, I looked at this.

MR. DAVIS: Yes, sir.

THE COURT: Mr. Davis, your ésking for an easement
basically 4.2 feet by nine feet?

MR. DAVIS: That's correct. That's correct.

Q: _ Let me show you Plaintiff's Number Six and ask

you Mr. McDaniel to identify that. Excuse me one
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second.
MR. DAVIS: Did I give that to you? Excuse me, have I
shown you --
COURT REPORTER: Yes.
MR. DAViS: Yes, I have. Very good.b I apologize. I
can't keep up with myself.
A: I believe this is a letter that I had you to
send to Mr. and Mrs. Marchant, in referehce to a

letter they sent me.

Q: Okay. Now, would -- let's hold one second and

let the Judge read this thing. Just hold one
second. Okay. Up until this time, did you have
use of'that driveway area?

A: Yes, sir.

Q: Okay.‘ Now, that letter was sent to the
Marchant's?

A: Yes, sir. o . N

MR. DAVIS: Okay. Let's move to introduce that as Number

Six. ' |

A I've had use of --

Q: Whoa, whoa;

MR. DAVIS: Any objection to that?

MR. HALL: No, no objection.

MR. DAVIS: Okay.

(Plaintiff’s Exhibit Number Six was admitted into
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evidence.)

Q:

MR.

Now, yoquere testifying earlier that stakes were
put in the driveway area. |

Yes, sir. ' -

What happened after that?

Well, they got ran across. A couple of my
friends inadvertently, had no idea, drove out
that way and knocked them down. At thét point, I
tried to talk to Larfy and Jolene about let's fry
té work this thing out. I offered to purchase
part of the property. I offered to do conjoined
easement for both of our uses and he basically
just said no, it's his property and he didn't
want to do anything.

All right. bid-he put anyyhipg else in the
driveway area?

Well, he put up a couple éf metal stakes after
that. And I continued to use it and -- he sent
me a letter and) gf course, he puf a fence up
which impeded my use.

Okay. Just one second, let me find something.
Still looking for one more plat. Let's look at -
- may I borrow that right there? Okay. Here we
go. I got what I need.

DAVIS: Mark this one.

GARBER REPORTING SERVICE
| 803~256-4500

81




w N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

PROCEEDINGS
Page 33

(Plaintiff’s Exhibit Number Séven was marked for

identification purposes.)

Q:

o » 0 ¥

z

A:

o

Let me show you what's mafked as Plaintiff's
Number Seven. Is that the fence that's been
installed by Mr. Marchant in the driveway area?

Yes, sir.

Okay. And that went up after the metal stakes
were there --

Yes.

-- is that correct?

That's right.

Okay. And does this fence obstruct your use of
the d;iveway? |

Yes, sir.

Okay. And this is what you've asked him to move;
is that correct?

That's correct.

Okay. Let me ask you this and --

MR. DAVIS: Let me move to introduce that as Plaintiff's

Number Seven.

'MR. HALL: Yeah.

MR. DAVIS: ‘Okay.

THE COURT: Without objection.

(Plaintiff’s Exhibit Number Seven was admitted into

evi'dence.)
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On Plaintiff's Number Seven, Mr. McDaniel, what
is that metal pipe, or whatever that is?

Well, actually that's a telephone pedestal.

Okay. |

That's where their wires come up that they can
make the conjunctions and so forth. |

All right. Has it always been in that locatioh?

No, sir. ~

Where was it before?

If you go béck to Exhibit Number Two, you can see
that it was certainly, probably, he had it moved
about 15 feet from its original location tb the
property line. |

Okay. So on that Number Seven, it was where
before? The Judge has the color --

That's fine. I'm looking.

Okay.

It had always been in the location of Exhibit
Number Two. And then --

Which was whereé

Alm@st in front of the pine tree.

Okay. So it wasn't in the driveway?

It was not in the driveway.

Okay. And when did it.get-moved to where it is

in that Number Seven?
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After Mr. Marchant surveyed his property.and
sent us the letter and we hadAalready informéd
them that we felt we had right to use the
driveway. And he went on and put,thé fence up
and had the pedestal moved at his expense.

Okay. Who owns the pedestal?

AT&T. |

And what is it?.

It's a telephone conjunction box.

Why was it located where it was in Exhibit Two?

‘I'm assuming -- I mean, most utility companies

generally try-to locate thiﬁgs close to property
lines. And I guess they assumed that's where the
property line was.
Okay. Meaning out of the driveway area?
Yeah: They saw the drive and just probably

figured that was the property line.

‘Okay, The fence Mr. Marchant put up, does it tie

ipto any existing fence?

Well, it comes about 15 feet short of the.
original fenced in area that my dad had for his
dogs and horses.

All right. Let me make sure we're clear on that.
So, what you just testified to, there was a fence

up on the property line between what is now the
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Marchant property and originally your dad's
property? | A ;

Yes. .

In the back of the properﬁy?

That's correct.

And it would have come up the property line
between the two properties; is that correct?

That's right.

Did it stop at some point?

It stopped probably 80 feet from where the house
is.

Yep.

When the Marchant's had their fence installed;
they went but they did not tie on to that'fence,
they left about a 15 foot gap that's pretty
heavily --

But is it a straight installation into.that --
straight line?

No, sir. No fences line up.

Okay. So if someone was looking -- before the
new fence went ﬁp by Marchant, somebody was
looking down the property line between Marchant

:and McDaniel, they would see that fence; is that
correct? |

They would.
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And they would see where that property line was -
- if it's a straight line, they'd see where that
pfopérty line was from the back to the front of
ﬁhe property whefe Riviera Drive is; is that
correct?

Yes, sir.

And that fence would be cutting through what, the
driveway?

It'wbuld have been cut through the driveway.

Okay. You continued to use.ﬁhe driveway up until
the 2012 or when the letter was written, on
Pléintiff's Nﬁmber Six; is that correct?

Yeé, sif. And after that, until he installed the

fence. | |

dkay.

And I would say that was sometime maybe in June

or early July.

Okay. Would you say that the use of the driveway

== thaf the.family‘é use of the driveway has been
open to the world to see, that it's been
continuous and no one's interrupted that use from
‘68, .say ‘67, ‘68 up until 2013 or so?

Yes, sir. | .

And your father used it and the family used it as

early as 1968?
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Yes, sir. My family's been in that property
since the house was built.

And no one stopped your use of it?

Not until Larry put the fence up.

Whether it was yours or not, nobody stopped your
use of it?

NQ. |

Okay. You and the family are asking the Court to
grant you the prescriptive easement over that
area which is shown on Plaintiff's Number Five?
What did we do with that thing? We have all
kinds of stuff. Right there. On Plaintiff's
Number Five; is that correct? |

I am.

Okay. And you're asking the Court, you and your
family, to criminal1y enjoin the defendant's from
obstructing that driveway area?

Correct.

That you have a prescriptive easement on.

It's a convenience issue. Most, probably more

important that anything else, it's a major safety

issue. . 5
And that's tied to the -- on the left side of
~ your property is the -- the Riviera Drive goes dp

a hill; is that correct?
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Q:

Yes, sir. The ingress, egress to the concrete
drive on the left hand .side of the house is

impacted. by both a curve and a steep hill. And

- visibilities there are not as good -- this is a -

- not a -- Mr. Marchant and his family are the
only two residents there, so it's not .a major
thoroughfare»for one. Certainly it's much easier
than n@vigating any type of trailer or large
vehicle from that side. |

Let me show you --

MR. DAVIS: Let me mark this one. This would be, what,

Number Eight?

COURT REPORTER: Yes, sir.

(Plaintiff’s Exhibit Number Eight was marked for

identification purposes.)

Q:

Let me show you Number Eight and this would -- on
the left>be your family home and to the right
would be the Marchant?

Yes, sir. |

Right. Looking on Number Eight, do the
Marchant's have anythihg in the area whicﬁ is on
their property to the right of the driveway on
your property? Besides the trees there?

Nothing there bu£ trees. There's a very steep

gradient.
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Q: Okay.

If you pay attention to elevation, thefe's
probably a six foot minimum, maybe eight -

Okay.

-- where it drops down to their property. 1It’'s
just like I said, the road -- the driveway's
probably, you -know -- it was put there simply
because of topography. And no, it's never been
used by anyone other tﬁan just yard.

Okéy. | |

Prior to the Marchant's —-- I meén, the Marchant's
had that cafport and big drive and all put in.
Prior to that the road end and it was just a
little gravel driveway coming into the house, on
the Marchant's'property. Somewhat similar to the
gravel drive in dispute.

Q: Okay. All right.

-~

MR. DAVIS: Let me put into evidence the chain of title on
ﬁhe Marchant property. A little summary sheet I've got
on the top is showing the dates of -- ownership by
people but the documents attached to recorded deeds
showing ownership of the Marchant property.

MR. HALL: Any objection to that Ron?

MR. DAVIS: No. No objection.

MR. HALL: Okay. All right. That would be, what's that
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nine or eight? Nine.

(Plaintiff’s ExhibitaNumber Nine was marked for

identification purposes and admifted into evidence.)

MR. DAVIS: I believe that's.all I have. Answer any
questions that Mr. Hall may have.

THE COURT: All right.

CROSS EXAMINATION BY MR. HALL:

Q: Mr. McDaniel, my name is Ronald Hall and I
represent Mr. and Mrs. Marchant. You have
introduced one, two, I believe three plats,
relative to your property; is that correcéé Am I

right on that Randy?

MR. DAVIS: Let's see.

MR. HALL: Three plats.
MR. DAVIS: One, two, yes.
MR. HALL: ‘All right. It's just Ehe two. No, is it
three? |
MR. 'DAVIS: I think it's two. Two, at least two. :Photos
but plats, too. |
Q: Maybe just two. ﬁAnd only one, Plaintiff's
Exhibit Five shows an easement. Can you.explain
that? None of these other plats show easements
across the Marchant's property.
A: Yes, I believe I can.

Q: All right, how?
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Well, first I don't think that -- I was unaware

of where the property line was. I knew it was a

driveway.-

I know Mr. McDaniel, but yau not a surveyor. I'm
talking about the surveyor. How did the
surveyor's miss that éasement? They're not
showing it on their plats.

The surveyor's did not, sir. You've got plat
number five thét is showing the driveway.

That's the only plat showing the easement.

Okay. V

Nobody else shéws it.

So? ,

You don't think that's significant?

No, sir.

All right.

It's not- an easement of record, sir.

No, sir. It doesn't have to be an easement of
record. The surQeyorfs go by what's on the
ground. So there was no gravel on that ground
when thesé other plats where made.

Sir, we've got a survey that shows that, sir.

Now, you realize here we are talking about your
drive. That's not the issue. We are talking

about as Judge Davis pointed out -- we're talking
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A:

’about your claim to 4.2 feet of the Marchant's
property, not your drive, but 4.2 feet of the
Marchant's property. You understand that?

Which is the gravel drive.

Now is it your testimony that if you don't have
that 4.2 feet, you can't use your'drive?

I cannot use the gravel drive. No, sir.

You cannot use the drive on that side of the
house?

No, sir.

MR. HALL: Let's have that marked as Defendant Exhibit

Would you show that to Mr. McDaniel?

(Defeﬁdant’s Exhibit Number One was marked for

identification purposes.) .

Q:

e 2R 20 2

Where dé you suppose those tire tracks came from
Mr. McDaniel?

From a golf cart, sir.

. From a golf cart? That's mighty wide for a golf

cart.
Well, it's from a golf cart.

I see.. So it didn't come from a cér.

"A vehicle cannot go through there, sir.

A vehicle can't go through there --
No.

-—- even though you have 9.3 feet on that side?

'
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No, sir. _

All right. .When your daddy -- in, I forget what
-—- the chain of title of your property -- Mr.
Davis iﬁcluded also a deed dated or Ffiled
November 7, 1967 showing that your father
purchased iot ten also. Where is lot ten?
That's on the other side of the house.

I'm assuming it's the other side.

The other side of the house.

Uh-huh.

Now, why would your father purchase lot ten?

For more room.

Okay. And a drive, right?

No, sir. There's no drive on ten.

That would give you area for a drive, right?

No, sir. It's on the steepest part of the hill.

Well, I don't see that in any of ﬁhese photos or
anything that we have here. _ '

We don't have any photos of the left side that

I'm aware.

MR. HALL: Mark that as Defendant’s Exhibit Two, please.

(Defendant’s Exhibit Number Two was marked for

identification purposes.)

Q:

I'm showing you Defendant's Exhibit Two Mr.

McDaniel. That's the survey of the Hwang's lot,
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which is now owned by the Marchant's. Your lot,
of course, is lot ll; Again, this survey is

showing no easement across that property line
between lot ten and lot 11 -- I mean, between lot
12 and lot 11. How do you ekplain that?

I don't need to explain it. That isAthe property
line.

That's right. Ahd the surveyor's not showing an
easement. |

We're not asking them -- there was no easement,
sir. We've been using the property for over --

There was no easement. o

-- 20 somé_odd years. This'is a prescriptive
ea;ement that we're asking for, sir.

There was no easement.

We've been using the property. .The driveway's‘
been theré since the begiﬁning of

And nobody's ever said aﬁYthing.

No one's ever said anything.

So your use oflthat property -- alleged use of
that proéerty has been by permission, right?

No, sir. |

They perﬁitted you to use it.

Well, I never asked anyone to use it.

But they never objected to you using it.

GARBER REPORTING SERVICE
803—256—4500

94




=W N

~N- o o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

PROCEEDTINGS

Page 46
A: Never been objected until --
Q: Never objected to you.
Ac: -- Larry --
Q: So it was by permission.
MR. DAVIS: Objection.
A: If you say so.
MR. DAVIS: Just wait -- objection. He's never -- there’s

been no testimony by anybody as to something being by
permission so far.

THE COURT: All right. I sustain that objection.

Q: Well,vlet's turn that aroun&. Let's turn ﬁhat
into the negative. ' Nobody's ever objected to you
using it.

A: No one's ever objected until Larry Marchant.

Okay. All right. And Mr. Marchant put up the

- fence. And we can see from Defendant's Exhibit
Number One that vehicles can go back and forwards
between your house and the fence.

MR. DAVIS: Objection Your Honor. Our testimony is a golf

cart can. |

A: .A vehicle cannot transverse that area.

Even though it's 9.3 feet?
Even though it's 9.3 feet. The angle of it does
not allow for it, sir.

Q: But your testimony was also that nothing has gone
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back and you haven't been able to use that drive
since they put up the fence. But here we see the
fence and we see tire tracks.

That are from a golf cart sir.

So you can use the drive.

With a golf cart.

Good. Thank you.

MR. DAVIS: Is that it?

Q: | . And other than this plat dated November 6, 2012,
Plaintiff's Exhibit Number Fivé -- other than
that single document you have no other documents
showing an easement across that property line; is
that correct? Nothing else?

A: I'm not aware of anything else.

Q: Okay. And the fact is that nobody ever objected
to you usiﬁ§ it. | | 7

A: ' That's a fact. Until Larry Marchanf.

Q: Good.

MR. HALL: No further questions.

' THE COURT: All right. Re-direct?

MR. DAVIS: Yes, sir.
RE-DIRECT EXAMINATION BY MR. DAVIS:
Q: Mr. McDaniel, let me show you some --
MR. DAVIS: What is the exhibit number on tﬁe Marchant

chain of title?
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COURT REPORTER: Nine.

Q:: On Exhibit Number Nine, attached to the chain of
title on the Marchant property there's a deed
here from Ms. Arehart to Mr. and Mrs. Hwang. Do
you undefstand them to be a previous owner --

A: - 1 do.

Q: -- of the Marchant property. Looking at that
deed which is Book 461 at Page 116, look at the -
- that 461 at 116 is the deed into the Hwang's in
1981. Look at the second page of that deed on
Page 117, read what I mark here.

A: Having being conveyed to Gale D. —--

Oh, not that. The next -- this language here.
All right. “Tﬁis conveyance is made subject td
easements, ~conditions and restrictions appearing

of record.”

Q: ' Okay. And that's in the Hwang deed; is that
correct? V

A: -Yes, sir.

Q: | Okay; Mr. ﬁall asked you about whether there was
‘any_other plafs or —-- showing what you're
cléiﬁing as a presqriptive easement. The

photographs that you put into evidence which show
the area where you're claiming the prescriptive

easement; would it not?
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The photographs would.

Okay. Now, lot ten that was purchased by your
father was purchased about the same time as the
other lot.

Yes, sir.

Describe to the Judge the issue as to the
elevation and the use of that p;bperty so it's
clear to him as to

Well, my residence sits on the apex of a_hill.

And you have a road that dead ends in front of my
house, Suwanee Drive. 1If you go to the left,
within 50 feet you start a curve and down a steep
gradient.‘ If you go to the right, of course,
your turn to the Marchant préperty,‘whiCh is not
nearly as severe and straight. In the normal use
of our -- I mean -- that drivéway'é been there
sinceyI was a kid, since I got my drivér's‘
license. I never knew énything existed of it. I

was unaware of any survey's. ever being put on the

ground until the Marchant's -- he didn't even get

it sufveyed when he bought the place. He saw the
driveway thefe. He known the dfiveway's been
there since the first time he ever looked at the
place.

But on lot number ten, the elevation of it‘is
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what? It's up or down or what?
I don't know this place by lot numbers, but
Lot ten is the one the house is not on.

Yeah.

'Okay.

That starts -- it's in the curve. There are four
_lafge rocks there that I don't think could be
unearthened to start with. And Rick lives on the
othgr side of the road, he should be able to
testify as to the severity of the road. It's
prétty steep.\ Pretty steep hill.

The shape of the property elevation prevents use
of it when. you combine.it with the way the curve
is.

Yes. It would be just a very borderline area of
it. And still - I ﬁean, you could put a drive

there. Just getting in and out of the road is

the problem.

DAVIS: Okay. That's all I have on re-direct.

All right. Anything else Mr. Hall?
RE-CROSS EXAMINATION BY MR. HALL:
Mr. McDaniel, just to dlarify} this survey that
you had done on November 6; 2012 that was done
prior to the Marchant's buying their property,

right?
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No.

2012. Prior to their buying the property, right?

No. Didn't they buy that property in 2005?

Yes; sir. I meant to say before -- I mean, after
they bought their property.

It was done after Mr. Marchant had his survey
done.

So it wasn't a survey of record as described in
the language you just read from Ms. Davis? It
wasn't of record then, right?

Sir, you need to rephrase that. What I just fead
~- 1if I understand what I just read, it basically
made reference to anything that would be lying on
the ground.

No, it says of record. Of record means --

Or appearing such. Maybe I should read it
again.’ ' ‘

Of record means --

Can I read that again please?

DAVIS: Sure.

Maybe I should read it again, but -- the way that
I would understand_ﬁhat, but maybe I'm wréng.

You're supposed to be a real estate broker Mr.
McDaniel.

I am a real estate broker, sir. Ain't no
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supposéd to be. “This conveyance is made subject
to the easements, conditions and restrictions
appearing of record.” ﬁ
Q: Of record means printed.
Yes, sir. What does appearing mean, sir?
Q: Appéaring means that you find it in the records.
Not laying on the ground.
A: - I would say if it’s appearing, it's there. But,
you know, that's the way I would take that
sentence. \ ' r
Q: I‘understand Mr. McDaniel. No furtﬁer
‘, questions. |

MR. DAViS: All right. I call Melissa McDaniel.

THE COURT; All right. Before she starts to testify, let
me ask you lawyers a legal quesfion. The elements of a
prescripfive_easement. Is'néceséity one of the

| elements? |

MR. HALL: Is what?

THE COURT: Is necessity one of the elements?

MR. HALL: No, -sir. |

MR. DAVIS: No, sir.

THE COURT: Okay. I didn't think so, but I wanted to be
sure you all agree with that.

MR. DAVIS: All right. We call Melissa McDaniel.

MELISSA McDANIEL, being duly sworn and cautioned
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to speak the truth, the whole truth and nothing but the

truth,
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testifies as follows:

DIRECT EXAMINATION BY MR. DAVIS:

If you'll étate your full name again.

Melissa McDaniel.

And your current address is what?

It's 1700 Riviera Drive;'

Okay. .Sé you live'%n the house on the property
where the driveway is --

I do.

——,what.your testimony is to.

i do.

Okay. And that has been your home for how long?

We moved there when I was in fourth grade, I .
guess. And then after I graduated high school, I
went - to College of Charleston. Graduated from
there and then actually, I‘guesg, I moved;back

for maybe a year and then decided to go back to

- the Medical University of South Carolina for

nursing. Then I guess I moved- back, roughly, 2009
when my mom got sick to help take care of her.
Okay. So you correct me, but whaﬁ I just heard
you Say, basically from birth except when you
‘were away. at school?

Yes.
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Okay".

Well, ﬁot birth because I --

Or say the --

-~ guess I was in fourth --

-- fourth --

-- grade. Yes.

-- grade. I'm sorry. From fourth grade and that
—— so we can get a time period, you take youf
time -- you would have been in the fourth grade
in what year? Take your time.

I guess roughly -- well, I graduated high school
in 2000. So roughly ‘93, that's a --

Mid-90's.

Yeah.

Okay. So, this is for.the Court to know how long
you've been there.

All right.

Okay. And are you presently employed?

I'm'currently working for mybfather. I'm an RN
but I've been helping out with the business since
my mom passed.

Okay. And you are one of the present owners of
the property at 1700 Riviera Drive?

I am. ’

And you know the Marchant's that live next door?
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I do.

And you and your siblinés, your brother -- well,
the other children of your mom and dad own the
property, correct?

Yes.

Okay. All right. And have.you used -- you;self
used the driveway area that we're talking about?

I have. 1Including growing up as my father
mentioned with four teenagers and four cars.
Yeah, I've used it quite'a bit.

And you used it for what purpose; access purpose

or what?

I mean, just to get in and out of the house. It
is easier, as he mentioned -- I mean, it's a
steep hill coming up so a little less traffic.

And that steep hill your referring to, the left
sidé -- |

Yes.

-—- of the property when you'fe looking from
Riviera Drive towards the house; is that correct?

Yes. The left-hand side.

Okay. During the time that you lived theré, I'm
interested in your teétimony as to -- you ﬁeard
your dad testify as to uses put to that property.

Can you confirm whether what he's saying is
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correct és to the ﬁses put to this driveway
area?

Yes, I can.

And you would know that because you've been
living there?

Yes, sir.

Okay. All right. Are you asking the Court to
grant the prescriptive easement that your dad has
testified to so there can be c§ntinuous use of
that driveway?

Yes, sir.

Have the Marchant's ever say anything to you, as
the property owner, as to your use of the
driveway?

I don't know that I've ever spoken to them.

So there's been no discussion between the
Marchant's and yourself about the driveway?

No.

Okay. But your asking the Court to grant the
easement ﬁhat's béen referfed to on the plat; is
that correct? | |

That's correct.

The removal of the fence and t§ enjoin them from
using the -- or putting any obstruction or

impediment in that driveway area?
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Yes, sir. That's correct.
That you're claiming by the prescriptive
easement?

Yes.

DAVIS: Okay. Answer any questions Mr. Hall may have .

CROSS EXAMINATION BY .MR. HALL:
Ms. McDaniel, you became ownership of that in the
~~ possession of ownership of that

property in 20117

Yes, sir. Me.and my siblings.

‘Okay. You haven't owned it for 20 yeafs.

HALL:

I have not, no.
Okay. No further questions.

RE-DIRECT EXAMINATION BY MR. DAVIS:

.Beforée you owned it, your mother had an interest;

is that correct?
She did. And as my father --
Your father and --
-—- stated that --
-— your grandfather.

-— and my grandfather since I think 1967.

DAVIS: Okay. That's it your Honor, as to this

witness.

THE COURT: All right. You can be excused.

THE WITNESS: Okay.

GARBER REPORTING SERVICE
803-256-4500

106;




w N

[FuN

=t
O v O 39 o u

[y

13
14
15
16
17
18
19
20
21
22
23
24
25

PROCEEDTINGS
Page 58

© P 0 PO PO PO PO PO PO

MR. DAViS: Can we take about a five minute break?
THE COURT: Sure. A five minute break.
MR. DAVIS: Thank you. _

(Off the record  from 11:07 a.m. to 11:.18 a.m;)
MR. DAVIS: Ckay. We céll Mr. Jimmy Dillon.

JIMMY R. DILLON, being duly sworn and cautioned
to speak the truth, the whole truth and nothing but the
truth, testifies as follows:
| DIRECT EXAMINATION BY MR. DAVIS:

‘Your full name, please?

Jimmy R. Dillon.

And your home address?

114 Sausage Lane, West Columbia.

Okay; And your occupation?

Self-employed. -
_ And what do you do for a living?
‘Construction.

What type? Residential, commercial or what?
Mostly commercial.

Okay. Yoﬁ're originally from Lexington County?
Yes, sir.

Graduate of what high ;chool?

BC.

Okay. And you've been in the consﬁructioﬁ

business your whole life, or
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No. Nope.

Well, how about the last 20 years or 30 yearé
that you’ve been in business?

Yeah. I started my own business in ‘95.

Okay. How do you know, or do you know John
McDaniel?

Went to high school with John. Fished, hunt, -

,worked with John; roofing. We've been knowing
each other since ‘72, I guéss;

In reference téithings you just testified to as
to your connection with him, have you been on
their property located at 1700 Riviera Drive?

Yes, sir. Many times.

And give me a time frame as to when you have been
on that property and for what purposes; why you
were there?

Back in the 70s, we would go fishing together,
hunt. When Doc was alive, I --

Doc being?

John's daddy.

I got you.

‘Fulton.

Okay. Go ahead.

We would take a tractor and -- the driveway

that's in question, we would .take the tractor and
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pull the john boat up beéide that driveway.and go
down where_the road ended and put in at the
river; many a times. Back in the 70s.

Okay. ﬁow about ‘any use of that driveway -- let

' me»show you Plaintiff's Number Two. When you say
driveway, are you referring to this driveway
right here?

Yes, sir.

Okay. And beéides access it to be at their
property fishing, have you used for work
purposes?>

Yes, sir.

About when was that?

In the 80s -- ‘84, ‘85 somewhere around iﬁ there,
me and John, when ‘'that big hail storm come
through we kind of paftnered up -- me and him,
Sammy and --

Sammy being? _

Gibbons. I would pull the dump trailer many a
times up the side of the house because if you
came in the paved driveway --

Paved driveway being on what side?

The left side.

Okay. |

You would circle around the house and then come

GARBER REPORTING SERVICE
803-256-4500

109




10
11
12
13
14
15
16
17
18
19
20
21
22
23
.24
25

PROCEEDTINGS

Page ol

O o I 2 ©)

>

back up that side going out.

I got you.

It was just a lot easier and safer.

Come in on the left, go out on the right?

Yes, sir. .

And this time, when you all,ﬁere partners in --
what typé of construction work were you doing?

We were doing shingles, roofing. ‘

Okay. And to the best you can remember that --
that time period would have been about when?
‘83, ‘84 and ‘85, somewhere around there.

Okay. And Plaintiff's Number Two does show the
driveway in question that you're talking about
where you've had use --

Yes, sir.

Okay. And that was in the 80s. Have you been on
the driveway in other\periods of - time or ---

Oh, yeah.' Yeah. We continued even afte; we quit
that deal, we continued being friends, fishing
and hunting and that kind of thing. And i would
go and help John. The dfiveway would get leaves
on it real bad:.. And I remember back when there
was busted up bricks and all kind of stuff like
that because there's an entrance to the back'——

if you look --
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Plaintiff's Number Two.

If you look right here, there's an entrance to
the back of the house and thatAwés real bad muddy
spot. Would Tea —— 

Ted being?

John's uncle. He would put anything he could put
in there, basically, for you to drive thfough.
And that is the reason I am here. Is to testify.
to that driveway has been there, it's alQays been
used ever since:I've known him.

Okay.

And other than that

All.right. And the driveway, there is some sort
of material there where the driveway is; is that
correct? |

Ch, vyeah.

Okay. Was it there in the 80s when you were
there? |

Oh, yeah. But, you know there wasn't as much
rock and stuff. John had put that in there until
-- most of it that you could physically see in
probably '92 or ‘93 when he rocked all the back

when he built the shop back there.

MR. DAVIS: Okay. Answer any questions Mr. Hall may have.

THE WITNESS: Yes, sir.
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THE

MR.

CROSS EXAMINATION BY MR. HALL:
Mr. Sinclair; is that right?
Dillon.
Dillon?
Yes, sir.
Mr. Dillon, how are the logging trucks getting in
and out from back of the house now?
The logging? No, roofing trucks.‘_
No. But they logging trucks going back and forth
in and out of there now, right?
I don't know, sir.
When's the last time you been over there?.
It's been about three, four months ago, I guess.
Something like that. N
HALL: Okay. No further questions. m
DAVIS: Your Honor, may ée excuse this witness?
HALL: Sure. o
COURT:' Yes, sir. Thank you.
DAVIS: Thank you, Mr. Dillon. I call Eddie Martin.

MARVIN E. MARTIN, JR., being duly sworn and

cautioned to speak the fruth, the whole truth and nothing

but

the truth, testifies as follows:
DIRECT EXAMINATION BY MR. DAVIS:
Full name again.

Marvin E. Martin, Jr.
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Okay. And your present address is?
It used to be 1524 Suwanee Drive, now its 1050
Monticello Road.
Qkay. And are you employed?
Yes, sir. Self—employéd.
What do you do?
Yard maintenance or whatever you need done.
.Okay.
Painﬁing, roofing.
- Mr. Versatility?
Yes, sir.
Okay.
Construction work.
All right. Do -you know John McDaniel?
Yes, sir. Ivknow him.
How do you know John?
Fishing, working. Mainly fishing. I met him a
"long time ago, it's a funny story.. We're down at

-

thaf little riygr camping out. Mr. John walked
up started eating some of my fish, that's when I
first met him.

Q: Okay; How many years ago has that been?

Sir?

Q: How many years ago has that been?
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A: Oh, God. Oh, probably 45 years ago.
Q: Okay. Now, have you been on his property -- or
his children's property where he lives at 1700
Riviera Drive?
A: Yes, sir.
Q: Have yodrbeen on the property?
A: Yes, sir; A lot of times.
Q: You're familiar with the property?
A Yes, sir.
Q: All right. What all have you done in regards to
that piece of p:opérty that you can testify to?
A: Clean his yard, help put gravel on the driveway.
Help dig a basement -- that's one thing nobody
else has said about this whole thing yet. On the
side of his house where this driveway is --
Yes.
-~ is an old basement. It's where his daddy kept
his horse saddles and all that.
Who kept? Who kept? |
His daddy kept his horse saddles and all under
there.
Okay.
A: That's why we'd use that driveway for; to put the

saddles right there on that side of the house was

a basement.
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Okay. In reference to your activity at that
home, what time frames are we talking about here
that you've done -- you said yard maintenance.
What time frame was this?

I'd say 80s.

Okay. And -

Fdr him doing his yard and all.

'—-- was the driveway there?

Yes, sir:

Have you actually worked on the driﬁeway itself?

Yes, sir. ‘

Okay. And whét have you done there?

Well, clean it up, put rock on it. Help put
gravel and all on it and everything.

All right. And this is what time --

Just to maintain the shrubbery and all that's on
there.

-- frame are we talking about that; as to
putting additional gravel in the driveway .and so
forth?

Oh, when did We do the drug store?

This is -- based on your memory.

Probably ‘94.

Okay. How early in time -- well, did you do

:anything for Mr. McDaniel's dad, Ted, there at
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the property?
I don't know about the Ted that put the
busted. up brick and all.
Okay.
We take sledge hammer to brick and bust them

All right. Let me show you Plaintiff's Number

Two, and is this the driveway that you worked on?

Yes, sir.

Okay. All right.

If you notice, there's a door back here, that's

the easement to the basement right there.
A . door on the right side of --
Yes, sir. Right --
-- the house --
-—- there.
-- in Plaintiff's Number Two?

Right there. That's their old basement.

MR. DAVIS: Okay. All right. Answer any questions Mr.

Hall may have. _
CROSS EXAMINATION BY MR. HALLE
Mr. Martin, do‘you not undefstand that we're
here today about an'easement?
Yes, sir.
Do you know what an easement is?

Yes, sir. A right—bf—way. Eaéement over a
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right-of-way.

| Q: A right-of-way for what?

A For uses.

Q: A right-of-way across somebody else's property.

A: I guess this is what you talking about. But we
all-just considéred it our property until they
moVed everything and had it re—surveyéd because
we always --

Q: I see.

A: -— used it.

Q: So it was always:-—

A: Nobody never had nothing but plants and nqthing
else --
It was always considered McDaniel's property.
Yes, sir. Well, it used to be shrubbery all down
through there. 1It's like, you know, it looked
like an original property line.

MR. HALL: No further questions.

THE COURT: All right.

MR. DAVIS: No re-direct. May we excuse this witness?

MR. HALL: Sure. |

THE COURT: Yes, sir.

MR. DAVIS: Okay. Thank you Mr. Martin.

COURT REPORTER: Mr. Davis, what's his name? -

MR. DAVIS: It is Eddie -- it’s Marvin Martin, M-A-R-T-I-
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Last witness, Mr. Rick West.

" PATRICK L. WEST, JR., being duly sworn and
cautioned to speak the truth, the whole truth and
nothing but the truth, testifies asg follows:

DIRECT EXAMINATION BY MR. DAVIS:

Full name.

Patrick L. West, Jr.

Okay. And your address is what?

1612 Riviera Drive.

Where is that in relation to the McDaniel
proﬁertY?

I guess if you're talking his hoﬁse, I'm kind of
caddy-corner across the street.

Okay. And how long have-you lived there?

Six years now. '

~ Okay. And you're employed?
Yes.
.. What do you do?

Self—employed.

Self-employed doing what?

I do aquariums. I used-to have a rétéii store
énd so I maintain, install and order, personal
shop.

Commercial aquariums?

Yes, I do.
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Okay. You know John McDaniel, your‘neighbor?

Yes,lsir.

Okay.  You've been on his property?

Yes, sir.

And when I refer to -- when I say Plaintiff's
Number Two, the driveway, you've seen the
driveway in question?

Yes, sir. I have.

What is your earliest time that you can testify
to as to being in that neighbbrhood and why you
were there?

Back in thé mid-70s my friend's fathér owned the
house next door, which was off Crumptom. We did
travel ball together and I have one occasion
that I went there to his house.

All right. And, Crumptom -- what was the --
here we go. Okay. Plaintiff's Number Nine,v
there was a Sara B. Crumptom that owned the --
what is now the Marchant property. They owned it
and sold it in 1976. - Now, when I say Sara B.,
thaf would be the mother of your friend?

I gﬁess.

And what was your friend's name?

His name was Ed.

Ed. But he lived in the house that the
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Marchant's now live in?

And why was it that you knew Ed?

Through baseball. \

Through baseball. So, you were at his property '
in the 70s?

Yes.

And obviously the McDaﬁiel property is next door?

Cofrect.

Do you know; from your being at the Crumptom
property, whether that driveway in question,
which is on Plaintiff's Number Two, was in
_existence in the 70s?

Yeah, I recall seeing a‘driveway wherée you could
tell vehicles went back and forth on it.

Okay. And that would be, again, Plaintiff's
Number Two,.is that -- be a fair reﬁresentation

of the way --

Yeah. .

-- it looked at that tihe?

Yeah, Jjust a little bit more growth.
Okay. .

At that time. .

Okéy. And this would have been when?

Mid 70s. ‘i guess ‘75 or ‘76, somewhere like
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" that.

MR. DAVIS: All right. Answer any questions that Mr. Hall

might have.
CROSS EXAMiNATION BY MR. HALL:
You have a_boat? -
Yes, sir. I do.
How big of a boat?
Excuse me?
How big of a boat?
It's 31 feet.

How wide?

oo P 0 » 0 P O

eight, six or something like that?

0O

Eight foot, six?

Yeah.

I think the widest it can be legally, I think, is

Okay. So you're able to pull it back and forth

up and down the driveway?
A Whose driveway?
Q McDaniel's?
A No, I don't use his property at all.
Q You don't use his property?
A No, sir. I don't.
MR. HALL: Okay. No further questions.
MR. DAVIS: May we excuse this witness?

MR. HALL: Sure. Yes, sir.

THE COURT: Yes, sir.
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MR. DAVIS: Thank you.

THE WITNESS: Thank you.

MR. DAVIS: That's it for the Plaintiff.

THE COURT:‘ Okay. Mr. Hall. »

MR. HALL: All right. I call Mrs. Jolene Marchant.

' JOLENE MARCHANT, being duly sworn and cautioned
ﬁo speak the truth, the whole truth and nothing buﬁ the
truth, testifies as follows:

DIRECT EXAMINATION BY MR. HALL:

Q: | So, Ms. Marchant, we're hére -— obviously we're
not'talking —= we're\not, I repeaﬁ, nqt talking
about the driveway. Okay. It keeps being
referred to as a driveway. But what we're
obviously talking about is a 4.2 foot easement
across you all’s property line. Not the 9.3
drive; Now, the drive is still there; is that
correct? B |

It is.

Even though you all have put>up the fence?

Correct.

The drive is stiii there?

Yes.

And is it being used?

Yes.

Okay. >You'mentioned something to me about
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logging trucks.
A Yes.

How are they getting in and out?

A: They are getting in'and out from the other side
of the house. The driveway over there.

Q: In and out to the back yard. .

A: To the back yafd, Yes.

Q: Of the McDaniel's house..

A: " Yes, Dbig logging trucks. Big equipment. They

are cutting\down almost all the trees. It's
shaking -the whole neighborhood. When they fall,
the trees, they’re enormous trucks.

MR. DAVIS: Objection, your Honor.

A: ‘And -- |

MR._DAVIS: ijeétion, your Honor, as to rélevance. As toA
cdtting the trees on'the property; What's the
relevance? -

MR. HALL: The releVance is having equipment is able to
get in and out behind the house.

THE COURT: All right. Well, I -- now that's why I asked
about necessity earlier. If'necessity is not an
element, well, why_—— how is that relevant?

MR. HALL: No. Necessity is not an element.

THE COURT: All right.

MR. HALL: Because Mr. McDaniel was indicating he couldn't
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get in and out to the back of his house.

THE- COURT: All right. I'm going to sustain the

objection. Let's don't go into that any further.

MR. HALL: Okay.

Q:

So, Jolene, I show you Defendant's Exhibit Number
Five. It's a -- well, let me ask you first, what
do you do?

I'm licensed with Aflac as an insufance broker.
I'm also licensed és a real estate agent with The
Knight Company.

How long you been in real estate?

Abogt 20 years.

Okay. So, you familigr with surveys and deeds
and whatever.

Yes, I am.

So, I.show you this survey that's dated November
6, 2012, and it looks like it was prepared for
John McDaniel by Robert E. Collingwood, Jr. Was
this in existence as a matter of record when you
and Mr. Marchant'purchased yoﬁr property?

No, it was not. .

Okay. So, it didn't come in -- it was unknown to
you? |
It didn't_exist”

Was there any survey in existence that showed an
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easement across the property line?

No. No, nothing at all.

Nothing showing? .

Nothing. We had title insurance when we bought
it. There was .no evidence of a driveway there.

The pérson who owned it before us, Dr. Hwang,

 walked the property with me. He showed me the

stakes where the property line Was prior to us
buying it. He even drew on the back of a
checkbook where the stakes were and told me to
stand and look at where the old feﬁce.was. The
old fence starts behind their house and goes back
to the end of the property. It was not in
existence in the front. Our house éits down from
theirs and our house sits -- in West Columbia
you're supposed to have at least five feet on one
side, tén on the other. Our house sits within

five feet of the property line. So, --

THE COURT: Wait. Stop and explain what you mean by that,
five feet on one side, ten on tﬂe other. A

THE WITNESS: When you put the house on the property, West
Columbia requires, and Lexington County I think, too,
that you have ten feet on one side of the house as to
the property line. Which Mr. McDaniel's house was

supposed to sit ten feet from the -property line.
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Actually it sat 9.3 from the property line. And then

‘our property starts -- our house sits down from his.

But on the'other side of our hoﬁse, we only have fi?e
feet. Our ten feet is between us and.Mr: McDaniel's.
So, there;s no other driVeway for that piece of
property. " We need to put a driveway in to the back of
our house. Because if we se;i'it, which we wanted to
do, we can't because of this court case. But to get to
the back of the house we have to have that property on
Mr. McDaniel's side to put a driveway in. That's why
AT&T moved that box, the telephone box. We.didn't-pay
for it, they moved it, put it on the property line so

we could put a driveway in to sell the house.

i
/

THE WITNESS: We need that property to sell the house.

Mr. McDaniel has never had an easement on it. It was
not showing when-Dr. Hwang walked me back there. There
is room for a driveway if they cut a dogwood tree.

They will have his 9.3 plus Ehe foot that we gave fhem.
That fence doesn't sit on the property line, it sits a
foot to the right of the property line. So, they've
got room to get in and out but they don't need it to
get in and out. They've been using the other driveway
the whole time, since the fence went up. They haven't

had any problems. And also, there's an incline going
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down. He talks about the one going up on the other
'sidé of his house, there's an incline going down to our
house where his driveway, our fence and‘then the room
we need for our driveway. We need to sell our house.
We haven't been able to do it because of this.
THE COURT: : All right. Mr. Hall, any more questions?
Q: All right. Have you had discussions with Mr.
McDaniel regarding that drive or that easement?
A: When we started moving in, we had my daddy;s
truck parked in the yard, in our yard. I knew
where the property line was. My son called me
and séid, "You better come over here. Daddy
Rudy’s truck has”been pulled out into the road.
Has been towed info the road and left in the
road." I went out there. Mr. McDaniels came out
and =- I guess it was a deputy from Lexingfon-
Coﬁnty, I'm not sure. 1I've got the~report. He
came‘and he told Mr.chDaniels, he said, "You
know you can't tow a vehicle from somebody else's
property” and Mr. McDaniels said, "Well, there's
-a dispute'as to where the property line is." I
said, "No, it's not. Rightvthere are the
stakes." You could see the stakes then. The old
stakes. ‘He wrote a report. Mr. McDéniels asked

him to go to the back and talk to him and when

GARBER REPORTING SERVICE
803-256-4500

127



w N

10
11
12

13
14

15
16
17
18
19
20
21
22
23
24
25

PROCEEDTINGS
Page 79

u>aoua-io_a_>

MR. DAVIS: Objection.
A -- comes to our --
MR. DAVIS: _Objection,.your Honor --
CA: : ~-— property —-
MR. DAVIS: -- as to,relevapce.
THE COURT: Sustained.
Q: All right. And so yoﬁ and Mr. Marchant were

line was. I knew where the property line was

To put up a fence.
To prevent Mr. --
To prevent Mr. McDaniels --
== McDaniels -- |

Every'time the surveyor came he checked with

they came out he told me, he said, "Well, you
need toc get a surveyor here." So; I got.g
surveyor. He put wooden sticks where the
property line.was.. Mr. McDaniel's pulled them up
and threw them away. Next we got them to come
again and do it and they put metal stakes and

they ran over those. He knew where the property

when I bought the house. And like I say, 2006 is
when he towed that truck. When we were trying to
move in. He has a dog that is fierce. 1It's

bitten three people. The dog --

finally compelled to do what?
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A:
Q:
MR. HALL:

Lexington County and it was thebsame property
line that was on the original plat for the
subdivision. It matched it exactly. He .said it
was no need for him to do another one: It.
matched the one that Dr. Hwang had.done. There
was no sign that he was using my property at that
time. He had plenty of room on his side of the
property to come in and out. And I'm not saying
that that's not his driveway over there, but my
property is not his driveway and it's never been.

All right. And not only did you have the fence
put up, but you actually gave McDaniels what?

A foot.

Another foot. In addition to the 9.3 feet, he
n§w has 10.3 feet.

That's correct.

All right.

No further questions from this witness.

THE COURT: All right. Mr. Davis. .

CROSS EXAMINATION BY MR. DAVIS:

Mrs. Marchant, do you have any knowledge of the
driveway that's on the McDaniel property, of now
what is -- you and your husband's property, prior
to 20057

When I looked at the property when I was thinking
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about buying it, the driveway -- there was no
driveway on the Hwang property. Dr. Hwang walked
me the property line and thére was no indicatiqn
that it was being'used for a driveway on Dr.
Hwang's property. We walked that whole -- all
the way down to where that old fence is and there
was no indication that it was a dri&eway. To the
left, over by the house, there was, but there was
no grass -- I mean, there was no'graQel. The
gravel only went down after we asked him to stop
using it. ”
Okay. .
Now, back at the back by that door, there were
some bricks where it was a low part, but there's
pleﬁty bf room back there for them to access that

from anywhere.

My question to you though is, prior -- let's just

say prior to your purchase of the property in_
2005, do you have any knowledge of'the driveway
that was on the McDaniel'property and partially
on your property? |
It was not partially on that property, but I own
My question -- not to interrupt you but my

question, Mrs. Marchant, is --
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Yes, I do.

Do you have any knowledge --

I do.

-~ and what knowledge.would fhat be?

I own the property beyond that. My son has a
house. We turned in there going down to our
property where we were originally going to build
a house. And going to my son's‘house there was
.no indication that it was -- there was no.gravel,
there was nothing there to indicate that Mr.
McDaniels was using it. The other side it was.
But not on that side of the house. There was no
way for anybody to think that there was a
driveway there.

The time frame that you just testified to is --

" before yoﬁ and your husband bought --

Uh-huh. |

~- your present house?

Yes, it is.

Are you saying that you came onto that property
or McDaniel property to seé if there was a

driveway there --

‘No, I --

-- excuse me I'm not finished. How would you

know there was a driveway there or not there?
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It's a “T” where Riviera and Suwanee come
together.

Okay.

Mr. McDaniel's house is at the end of that: “T”.

All riéht. So -- |

To- the right it the driveway down to our

property. |

All right. If we;re coming down Suwanee drive to
intersect with Riviera and we'fé coming in the
intersection, obviously straight ahead would be
the McDaniel property and to the right would be
now what’s thg Marchant property. What you just
told me, or testified to, is you would turn right
to go down further to the right, below where your
home is. Are you testifying that when you made -.
- whenever time frame yéu're talking about -- are
you testifying that when you madeuﬁhatvright turn
there at Suwanee and Riviera, that you did not
see the driveway that has been testifiéd,vwhich
is Plaintiff's Number Two; is that your
testimony? |

That's my testimony.

Okay.

I did not séé that it was a driveway there.

Okay. And how many - excuse me, how many times
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did you do that turn?
Probably once or twice a week for about -- I _
don't how -- we probably owned that property for

about ten years.

Okay.

Plus, I stopped and talked to the Hwang's in
their yard.

Okay.

And saw no indication that Mr. McDaniel was
using their property as a driveway. '

Okay. But what you're testifying to was that you
did not see any driveway period. As you made the
right turn on Riviera Drive, Suwanee Drive, you
did not see a driveway and you've been many, many
times there; is that correct? ‘

It was a gravel or bfick driveway there.

Okay. And what's -- |

It may have been a path where cars went back
through there,

Okay. So, now you're modifying it to the extent
there was a pathway, not that it was not there.
It's now a pathway is what you saw; is that
correct?

I could see that it could possibiy'be one next to

his house.
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Okay. All right.

It could possibly be one there.

>z o 10 @ 10

Yes. Matter of fact --

Matter of fact --

Okay.

-— I have seen vehicles back there at the back
doof. |

Okay. All right.

Before we bought the house.

And was there.a fence on the property line
between the McDaniel property and ;hat you and
your husband bought at the time of the burchase
on May 24th of 2005?

The fence started behind the house. There was no
fence at the front of the house. |

But you knew that fence was there?

Not riding by you couldn'£ see that --

All right. But you -- i

-— because it started at the back. I knew it
when Dr.‘Hwang walked the property with me.

This is before the purchase?

Béfore.the purchase.'

So you knew the fence was there in the back of
the property between what you bought and the

McDaniel property?

GARBER REPORTING SERVICE
803-256-4500

134



w N

10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

PROCEEDINGS

210 @ 10

Page 86

Beyond the house.

Okay. In fact, when youvall put the fence up,
did you call McDaniéi's and tell him you were
putting a fence up?

I think Mr. McDaniel's approached us several
times in the street, very aggressively, aﬁd I
think at one point we probably mentioned that we
were about to put a fence up.

That fence went up, you tied it in to the old
fence’iﬁ the back, did you nbt?

No, I did not.

Let'é == I'll rephrase that. Let's just say you
‘ran a straight line back towards the old fence
and stopped ten to 15 feet short of that fence;
is that cofrect?,

No.

Okay. What did you do?

We gave the survey to the fence person.

Okay. |

Ask him to put the fence one foot on our side of
the property line.

Okay.

We had the surveyor to mark, not just the front -
line but several feet in between so he would go

to it. It's not 15 feet from that, it's about

~

GARBER REPORTING SERVICE
803-256-4500

135




w N

10
11
12

13

14

15
16
17
18
19
20
21
22
23
24

25

PROCEETDTINGS

Page 87
this far that ours stops.
Well, --
Because there's shrubbery there.
I'm interested -- what you said was you pulled a

foot off the line is what you said.

- Onto our side.

Okay. On the new fence. But you ran it
toward the back. Towards where‘the old fence is.

One foot over from the property.

And where would you say that fenée is in that
driveway? |

It's not in his driveway. - It’s éﬁ our property.

No, the new fence. 'Where'is it in regards --
where is that fence in that driveway area on
Plaintiff's Exhibit?

It's not on his property, it's on our property.
It's not in his'drivgwaQ.

But is that fence in that driveWay.area?>

No. TIt's to the,right of his driveway. His
driveway is to the left of the fence. He has
10.3 feet of a'drivewéy there.

Just one second. Let's see here.

He put the gravel -- |

Excuse me. Let me get one thing.

DAVIS: All the exhibits, have I got them all, or --

¢
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Let's look at Plaintiff's Number Seven. 1Is that
fence in the -- I'm not asking you whose property
== it’s in the middle of the driveway.

The driveway is to the left of this fence.

Is the fence in the driveway?

No, it's not. ft's on our property.

Okay.

It's not in his driveWay.

Okay. All right. Then is the driveway on your
property?

No.. The driveway is not on our property. He put
gravel on our property after we asked him to quit
using it.

Okay.

He dropped all that gravel\after we asked him to
stop --

And what is your testimony as to when that .gravel
was put there?

I'm not sure. This has been going on for years.
Suré. Was it -- obviously after you're saying it
was put there -- oh, excuse me -- obviously it

was put there only after 20057

It was put there after the children bought the

property, after 2011, I think.

Only then the gravel went in there?
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Yes, I think. /

Okay. That's your --

Now, he may have had some before, but the gravel
on our property went in then. N

Okay. \

After 2011.

All right. Now, what's the thing with City of
West Columbia about you need how many feet on -
on the —- what I'm interested in on the side of

" the -- on your side of the house th;t faces the
McDaniel property, what is City of West Columbia
- say about'how much footage you need there?

The City, but I think it's County ruling, too,
but the City told me, when we Qere going to
build, that we had to have five feet on one side
of a house, ten feet on the other. Didn't matter
which way you switched it. But thé way the
Hwang's house, the house that we bought was
built, it's five feet to the property line on the
river side. On the McDaniel side, it's more than
ten feet. ”

Sure.

- And so the only access to the back yard of that

house, to that property, is between McDaniels and

our house.
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Okay.
And that's where we were going to put a driveway.
A driveway for what?

?o the back yard of our house.

Okay.

It's the only. access to the back --

Have you got anything from the County of
‘Lexington or City of West Célumbia saying that?

No. Somewhere in real estate notes I have that.

Okay. Since 2005, have you used that area for
any purpo;e?. | .

Yes.

For what?

We park boats, gplf carts, I had my daddy's truck
parked there when we were moving furniture in.
We keep a gator parked there most of the time. I
wanﬁed to put a driveway, but I can't until this
is settled, and whoever buys a house has to have
access to the back yard. They can't get it from
the other side. There's only five feet and our
heating and air condition unit sits there.

What are you going to do about the slope that's
there between the McDaniel property and your
house, the slope?

" The driveway can go on --
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On the slope?

-— a slope.'

So you're gon;a put it on the slope; the slope
"that's shown in that photograph?

It's not -- it's a slope on the road. 1It's a

slope on the road --

" Uh-=huh.

-- where the road goes down.

. Okay.

The property is not that big of a slope that it
couldn't handle a driveway.

Let me ask you this. Up until the metal.pins
were put in the dri&eway area, or your property
line, or a foot off your property line and the
fepce; isn't it true.that the McDaniels used that
driveway area that their claiming, whether it's
on your property or not, they used that driveway
area up until 2012; at least until then?

I don't know when they started ﬁsing it. It's
plenty of room over there for a driveway, but
they were not using my property.

All right. Bﬁt do you knowithat that area where

the driveway is, are you teétifying they didn’t
\

use from 2005 forward or they did not; did or did

not?
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A: - They were using it some.

Q: Okay. What were they using it for?

A: The yard man used it. | |

Q: Okay.

A: The exterminator uséd it. -

Q: How about for boats?

A: ‘No, I've never saw a boat.

Q: Never saw that.

A: I saw the boat parked --

Q: Pick-up trucks?

A —— in his front yard. Maybe, yeah."

Q: Tfailers?

A: I don't remember seeing trailers.

Q: Okay. Never did stop them?

A: Well, they went in the other side. I don't
remembér seeing —-- |

Q: All right. But I'm asking about on the drive --
this driveway area. Did you see them use that
area®?

A: I heard them using a truck on Sunday mofningé

about two o'clock. And I asked Mr. McDaniel why
—-— because there's a bedroom on that side of the
house -- why they were bringing this truck out.
And he said they had to bring washing machines

out. At two o'clock on Sunday morning. And
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that's where they chose to bring them out. -I

don't know -- he had plenty of room to bring that

truck.in and out on his property.

MR. DAVIS: Okay. -I believe that's all I have. Thank you
‘Very much.

MR. HALL: Nothing further.

‘THE COURT: Do you have another witness?

MR. HALL: No, sir. -

‘THE COURT: Okay. No other witnesses?

MR. HALL: No, sir.

THE COURT: All right. 1I'll be glad to hearvclosing
argument from you. |

CLOSING ARGUMENT:

MR. DAVIS: Okay. Your Honor, may it pleaée'the Court.
Your Honor, what I -- as I understand the law on
prescriptive easement is you -- thefe are three things
you have to show. One is the identity of where you're
claiming the easement. You have to show it's been a
continuous use for a 20- year period. _And also you“
have to show that it has not been interrupted during
that period of time. As to the continuous use, it's
obvious from the testimony from Mr. John McDaniel and
also the indépendent witnesses that -it's been u;ed for
various purposes since -- this driveway'area, including

the area that we're claiming the prescriptive easement
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on, based on the testimony, for -- really from ‘67 or

- '68 until 2012. And you don't have to show daily use

but almost there's been daily use here. And it doesn't.
maké a reference to the uses by multiple people tacking
is allowed on prescriptive easement. In this case,
it's‘family tacking and not just grantor or grantee
tacking; So that I think it's clear that‘the use has.
been continuous. As to any interruption, in this case,
I think the Court could issue an Order based on the
fact that the prescriptive easement has been in
existence without -- continuously with no interruption
reélly into 2012. Before the Marchant's got the

property, it had been in existence for 20 years. More

- than 20 years, from ‘68 to 2005 and there's no

testimony that anybody -- that it was used and no
neighbor interrupted the use; And thén Ehe Marchant's
didn't really interrupf‘it until they.put the stakes in
in 2012. So, I can give yoﬁ the case, but fhere's a
case that says that if the Plaintiff proves it has been
Qpeﬁly used and continuous and uninterrupted, then
that's -- is being done adversely. And that you can
prove it. It's been an adverse case. And then the -
burden shifts to the Marchant's to prove otherwise.

And I don't think they've done that._ Furthermore,

under claim of right you can get prescriptive easement
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in claim of right. 1In this case, since granddad used

"it, and dad used it and family used it, I think over a

33, 43, 45-year period that you don't have to prove
that you owned it, it's the fact that you thought you
could because of the length of time you used it, so
they can prove it by claim of right. So, our position
is that it meets the.standardé as required by
prescriptive. easement and reallyvno'adverse testimony.
If ybullook at it -- that it really existed prior to
the Marchant's buying it. There's no adverse testimony
as to continuous use, interruption or where it was.
And then even after that they didn't legally do
anything to interrupt the use until 2012.- So we're
claiming ' -- and then at that time, is when -- before
they did anything to block that road,_we wrote the
letter‘saying we've got a prescriptive easement. And
then they took the steps they did and we immediately
filed the lawsuit in January 2014. So, that's what we

see here.

THE COURT: All right, sir. Mr. Hall.

MR. HALL: Well, your Honor, we've gotten way, way, way

off track in this case because we started talking about
a drive. We're not talking about a drive. As your
Honor succinctly pointed out, we're talking about a 4.2

foot area on the Marchant's property as an easement.
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We're not talking about their drive, they can have

"their drive. Whatever. But the word drive got stuck

in the testimony and has been there ever since. . We're
not talking about a drive. NoQ, I know that they're
claiming, oh, @ell we've been using that easement, and
we're only talking about the 4.2 foot for -- ever since

your granddaddy used it, you know, before the war of

'1812. But we've got two survey's here, one from 1981

and one from 2002, neither of which show any eésement.
and these are surveys done by qualified, certified
surveyors who've been practicing for Years in Lexington
County. And had there been an easement across that
property line, they would_have picked up on Ehat. They
would have picked up on that. There was no easement.
There's never been an easement across the property
line. Yeah, there's probably always been a drive
there, up and down that side of the hoﬁse that’thé
McDaniel's have used, but never an easement over across
the property line. And after all, that's wﬂat this
case is all about, is the easement. It hasn't been, of
coﬁrSe-—— the only testimony, the testimony that's been
offered indicates that it’s been a pérmissivé use. If
it's been an easement, it's been a permissive use. Mr.
McDaniel himself said, "Oh, nobody ever said anYthing

to us about it", so they have been permitted to use
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that. Now, you cannot -- a prescriptive easement

“cannot come into being through a permissive use.
)

Permissive use prevents a prescriptive easement from

vesting. - And that's all we have here. In the Morrow
case —-- finally, in the Morrow case it states
succinctly where the issue was the CSX track -- the -

Court, the Supreme Court states succinctly and says,
"evidence establishing the mere faét of use" which is
all we've got heré/ "claiming a fact of use does not
necessarily equate with evidénce establishing the
character of such use." In other words -— yeah, the
McDaniel's claim they have had an alleged easement and
they have established‘or may have established the fact
of use of the easement, but that doesn't make it a
prescripti&e easement. And that's our case. Is that
if they -- if they have ever used it as a prescriptive
easement, it's been with permission. And, of coursé,
that nuilifies the establishment of a prescriptive

easement. And that's where we stand.

THE COURT: All right, sir.

MR. DAVIS: There is one brief remark as to the argument

is. It's not a permissionvcase. This is not where the
previous owners or the Marchant's said, "Hey, you got

our permission to use it."™ This is a case where there

was no objection to use by the prior owners and even as
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to the Marchant's, legally, until 2012. So it's not --

MR. HALL: That's permission.

MR. DAVIS: That is not permission. That is adverse if
you prove 20 years of continuous- and uninterrupted use
of that property. Then the burden shifts to the
Defendant to prove that it was not adverse. And I‘
don't believe -- I think they failed on that. That's
where we are. | |

THE COURT: All right, sir. All right. I'm going to take
it under advisemeﬁt.

MR. DAVIS: Thank you, your Honor.

(There being nothing further, there hearing concliuded at

S

12:03 p.m.)
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CERTIFICATE OF REPORTER
I, JAIME D. NEWTON, COURT REPORTER AND NOTARY PUBLIC IN
AND FOR THE STATE OF SOUTH CAROLINA AT LARGE, HEREBY

CERTIFY THAT I REPORTED THE HEARING ON TUESDAY, THE 1ST OF -

 MARCH 2016, AND THAT THE FOREGOING 98 PAGES CONSTITUTE A

TRUE AND CORRECT TRANSCRIPTION OF SAID HEARING.

I FURTHER CERTIFY THAT I AM NEITHER ATTORNEY NOR

.COUNSEL FOR, NOR RELATED TO OR EMPLOYED BY ANY OF THE

PARTIES CONNECTED WITH THIS ACTION, NOR AM I FINANCIALLY
INTERESTED IN SAID CAUSE.

.I FURTHER CERTIFY THAT THE ORIGINAL OF SAID TRANSCRIPT
WAS THEREAFTER SEALED AND DELIVERED TO JAMES RANDALL
DAVIS, ESQUIRE, DAVIS FRAWLEY, LLC, 140 EAST MAIN STREET,
LEXINGTON, WHO WILL RETAIN THIS SEALED ORIGINAL TRANSCRIPT
AND SHALL BE RESPONSIBLE FOR FILING SAME WITH THE COURT
PRIOR TO TRIAL OR ANY HEARING WHICH MIGHT RESULT IN A
FINAL ORDER ON ANY ISSUE. _

IN WITNESS WHEREOQOF, I HAVE SEI MY HAND AND SEAL THIS

4
20TH DAY OF MAY, 2016.

JAIME D. NEWTON, COURT REPORTER

MY COMMISSION EXPIRES MAY 14, 2017
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" and Indepgndence of the UmldSIalno[dmma. A waa ‘

Su;u £0, SZALED AND Drtiveren . ‘ .
N -ran cron A d-‘ ?’ ,{,(/,ﬂ gor ‘/6[ !SEA'.)
' = - - _(Sma)

72,

STATE OF SOUTII CAROLINA,

RICHLAND Coum . ) . . .
PrasoNALLY appeared béfore me. % ¢ Elizabeth H, Olson: - 7.+,
and made’oath that the saw the withxmnauu:d C. 'E, Williams, Sr.

obis ¢ act and decd, deliver the within-written Deed Ior the uzes and purposes therein meén-
wunam H. 'l'owasend L e witnesand the

sgn, ml 1hﬂ' "4r
'doned;:and lhauhc,‘tydi,
hd ", .

1] . e
(s 31nt do
,(/Y.&'

2.

May . 3P 66 R

s ,,_g’zfm mz._mw_-_

ol +Notary l‘nlﬂlc o( s, C.
sr/m* 'on sou H 'CAROLINA, . D '

3 ’}\ICHL:ND Couxrr, 'l T T Rt mm'mmnom o;‘ Dmm
. 1,5 “'William H. Townsend,. Nota.ry Pubuc for South Carolina .. .dob.uby centity

vato a1l whom it may concern, that Mrs, - Marie B, Williams . i Lol

the wile of the within-named - - .. C, E. Winiama,-Sr.-: N Ca

“did tliis' day appear before me, and ispon Lemg pﬂvn&e]y and sepnn'cly examined by me, did declare lh:t she does fmely,
3 luntarily. and without any mmpuhwn, dread, or fear of nnx perm or pereons whomaoevcr, mxouuee. rélau £nd fore
errelmqui;h \mto lhe within-pamed | 57 fat .

- J. Fu.!ton MaDnnlol, hlu g el

2:5* ah!mim t and estate, and also ol her right and clai dm@ r.‘naﬂad lar the -

8, cres! esl a 0, 0! A n to

ﬂhlntfc“nll gndr;luud. ' ¢ S ". #nd singular the premises

[y ., N -
1o

\l. -t‘

C trmigeest

Recorded is20d agy of_.._-TJme.....Jm 19._,6.3121.6'
FHARLES R, SHEALY, C. G4 C. P, & d
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in the year of our Lord one thousaid ming hvrdred and - Sixty-six : _ o,

s e e A3 A Ve Vb e e g ane a0

S e

b am ¢ v

AR e

o




. . -, . TITLE TO RRAL ESYATR Porws 18

. B * Toe L. L Bryes Ony Bimdors, Saliapere,
State of South Carobina,- .~ FlLgg
COUNTY OF LEXINGTON, T - bor 7 2 oc Pur

* . . R : C’MRLES .
' . ClEryoh SHe
S S

KNOW ALL MEN DY THESE PRESENTS, Ttat I, 'T, F. Barker, Ir,,

3 R . SN N

inthe State aforennid,  for and PO
sumof Thres Thousand ($3,000, 00) Doliars, * ’ :
to me pidby ., John Fulton McDanfel : '
in the State aforesald, receipt whereof is horeby acknowledged, .
have granted, bargalned, soM and releazed, and by these presents do grant, bargain, sell and release unto the sald

. ’
. B
.

JOHN FULTON McDANIEL, HIS HEIR’S AND ASSIGNS: -~ -

" N - .

All that certain piece, parcel or lot of land situate, lying and being on the northe
oastorn side of Riviera Drive, near tha Town of Wast Columbia, in the County of
_Lexington, State of South Carolina, being composecd of and embracing Lot No, 10,
Block L' as shown on plat of Saluda Terrace Anncx #1, prepared by McMillan
Englnearing Co,, dated November 20, 1964, recorded in the offico of the Clerk of
" Court for Lexington County in Plat Book 76-G at page 276, and heing bounded and.
measuring as follows: On the North by Lot No. 11, Block "N"/ Saluda Hills No. 1
Subdivision, and measuring thercon eighty-five (85').feet; on the Southeast hy Lot
No. 11, Block "'L",|Saluda Terrace Annex No, 1, ‘and measuring thercon two hund-
red sixty-eight and flva-tenths (268, 5'Y feet; on the Southwest by Riviera Drive and
mensuring thereon in a broken line for a total distance of one hundred twenty-five
{125') feet; and on the Northwest by property undesignated on sald plat and measu-
ring thoreon two hundrod twenty-eight and three-tenths (228,3") feet; belng a portion
~ of the property hexetolore conveyed to the grantor ‘herein by Barker, Cross & Co.,
by doed rocorded fn sald Clerk's Office. - :

This caonveyance 1s. mada subject to any conditlons, restrictions, and enscments of
. rocord affecting the above described property including any which may appear on
a plat of record.

. ,'-' ' o At E@ﬂ;.ﬁ?fd\f?ﬁ
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Tocrtuxa with all and singular, the rights, e hered! is and "-'- to the said N h
in anywise Incident o appertaining. e e . premies be ”8*“8 o

4 . To Hava axp 10 How al nnd if the ? Izcs before foned unte the ald ' o .

J’ohu Fulton McDaninl. his . -

'__Ha':'- and Assigus forerer, ! , .
_ - And | S dohercbybind- - myself, my ’ . - Helrs, Executics
» mdhdmmumwm,towsrmﬂmdlomﬂdefmdnnmdlinguhr\hemdpmmxlm!heu!d .

B o Jobu Fultou MeDtnial. hie
A " Heirs and Assigns, against mys olf and - my Heirvand against every

§- . pefson wh tawhully claimi orlodmlhewmoruypnnﬂmb ‘ ’ .

' WITNESS my  Had  ansd St @by | 2nd dayo| November

Lo imitke year of aur Lord one thonsand wine hundredpnd " sixty-seven . o

end in kg one hundred end -ninety~socond ) ) yodr of tha Soverslgnty
) -and Independence of the United States of Anmfa. Lo
v S1cMED, SeALED ARD DiLIVERSD

oI wnri:xct or)

STATL og o 04/ 'AKOLINA, ) -

RICHLAND Counry, * .
Przsonarce appeared beforeme  © . Elizabéth H., Olson ' . K
and made cath that she saw the within'namned .T. F. Barker, Jt.

* sign, seal and, as his act and deed, deliver the mllun-vmtl:n D«d fot the uses and purposes themn men. -
tioned, and thatdie, with . ‘William H.- Townund : . witnessed the
execution thereof. . . . ., i

SIWORN to before e i Novqmber' W19 67 .
A Ak -
ST. ; . _
, RICHLAND - Cmnl'rr’. ; ) . - mm“_"." or ?‘.’WE“
I, Wlll’am H.. ‘.l‘nwnnend. Notary Public for South Carolina = - +.do hereby certily .

" @nto all whom it may concern; that-Mrs. Evelyn S. Barker . j S :
the wile of the within-named _ T. F, Barker, Jr. v
dxd this day appear bcfote me. nnd aipon being privately and scparalely exarnined by me, did declare that she does lrcely.

rily and b , or fear of lny pcnon or p s ver, unce, release and fore
ever relinqnu unto the wllhin-nnmcd , :

i) John Fulton McDanlel, his K hrlu

7.
Urvh:v* il hee xﬂurest and extate, and also all her right and clalm of Dower of, in of t¢ nll and dnguhr Ahe pmnlm
within md l|u Nand re mxd

anirr mrliund angd S&

\\

this 2nd”

day of 'Novumhur ,I’ 67,

S

"Mxy'cohm{ulon ex

Public of S. C.
cplres dan. 1, 1971,

P : ’
b I ‘ —dar :
:'9 § frcondod- s TGy of ‘°vf"'bpr'“"° 1 12326 P10 - ‘z}iii’ ] .
: ;R WEALY & O S Py G LI} '§ 'iﬁ.i:i"z.nv Tz
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§  sraTe or S0UTH CAROLINA . ¢ NcousT
: COUNTY OF LEXINGTON
:‘. IN THE MATTER OF BSTATE OF Joun Furon mcoanzer MgB 412 Ph '33
3 CASE NUMBER 91ES3200255 5ﬁgamaLz ‘
DEED GF DISTRIBUTION LEXINGTON COUNTY

WHEREAS, %he decédent died on the 28th day of March, 1991}

and,

WHEREAS, the estate of the decedent is being administered in
the Probate Court for Lexington County, South Carolina in File § :
91333200255; ang, -’ - .

3

WHEREAS, the grantee herein ia either a beneficiary or heir at
law, as appropriate, of the decedent; and,

dial S,

WHEREAS, the undérsigned Personal Reptesentati?e is the duly
appointed and qualified fiduciary in this matter; and,

; NOW, THEREFORE, in accordance with the laws of the State of

. . South Carolina, the Personal Representative has granted, bargained,
gold and released, and by these Presents does grant, bargain, sell
2 and release to:

Name:__John F, McDaniel, Jr.
Address:__1700 Riviera Drive
‘Hast Columbia, SC 29169 .

SO ki

thae tolléwinq’desbribed property:

All that certain piece, parcel or lot of land situate, lying and
being on the northeastern side of Riviera Drive, near the Town of
West Columbia, in the County of Lexington, State of South Carolina,
being composed of and embracing Lot No. 10, Block "L" as shown on
plat of Saluda Terrace Annex §1, prepared by McMillan Engineering
Co., dated November 23, 1964, recorded in the Office of the Clexk
of Court for Lexington County in Plat Book 76-G at page 276, and
being bounded and measuring as follows to wit: On the North by Lot
No. 11, Block "N", saluda Hills No.” 1 Subdivision, measuring
thereon eighty-five {85’} feet; on the Southeast by Lot No., 11,
Block “L", Saluda Terrace Annex No. 1, and measuring thereon two

. _Saad

¥ hundred sixty-eight and five-tenths (268.5') feet; on the Southwest
: . by Riviera Drive and measuring thereon in a broken line for a total “
i distance: of one hundred twenty-five (125') -feet; and on .the
P Northwest by property undesignated on said plat and measuring

: . thereon two hundred twenty-eight and three-tenths (228.3') feet.

Form #400pC (1/89)
62-3-907, 62-3-908

i o " 21552 v :

PAGE 1 OF 6
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Tais being the same property conveyed to John Fulton McDaniel by
deed of T. F. Barker, Jr., dated November 2, 1967 and recorded in

the RMC Office for Lexington County on November 7, 1967 in Record
Book 16-M at page 217. . :

T™S # 3717-8-2

ALSO: All that certain piece, parcel or lot of land with the
improvements thereon, situate, lying and being on the  northern ‘side
of Riviera Drive,' near the Town of West Cclumbia, in the County of
Lexington, State of South Carolina, being composed of and embracing
Lot No. 11, Block "L" as shown on plat of portion of Saluda Terrace R
Annex No. 1, by McMillan Engineering Company, dated November 2¢, '
1964 and recorded in the office of the Clark of Court for Lexington
County in Plat Book  80-G at Page 89, and being bounded and
measuring as follows: On the North by portions of Lots Nos. 11 and
12, Block "N", Saluda Hills No. 7 and measuring thezreon eighty
(80') feet; on the East by Lot No. 12, Block "L", Saluda Terrace
Annex No. 1 and measuring thereon two hundred fifty-five and eight-
tenths (255.8°') feet; on the South by Riviera Drive and fronting
and measuring thereon one hundred twenty-five (125') feet; and on
the West by Lot Ro. 10, Block "L", Saluda Terrace No., 1 and--

' measuring thereon two hundred sixty-eight and five-tenths {268,5')
feet. : -

' . This being.thie identical proparty conveyed to J. Fulton McDaniel. by
' deed of C. E. Williams, Sr., dated May 31, 1966, recorded June 2,
C 1966, in the office of the RMC for Lexington County in Record Book -
15-A at Page 140. : e -

™S # 3717-8-3 -

ALSO: An undivided three-fourths (3/4) interest in the follcwing
described property: All that certain piece, parcel or lot of land,
with the improvements thereon, situate, lying.and being in the

{ County of Lexington, State of South Carolina, being shown and

i - - delineated as Lot Eight (8), Block-"Q" on a plat of Quail Hollow,

* prepared by B, P. Barber 2 Associates, Inc., Engineers, dated March
10, 1972, recorded in the Office of the RMC for Lexington County in
Plat Book 115-G at Page 78; having such boundaries -and measurments
as shown on the recorded plat. ’ -

‘ This being the identical property of which a three-fourths (3/4) e
, : interest was conveved to Fulton MoDanisl by deed of Arthur Harvay.

Whisnant, Jr., dated September 29, 1877, recorded October 4, 1977, : /
in th;gt;ﬂ'ice of the RMC for Lexington County in Record Book 223 at ' «/'
Page . : :

THS §3627-3-8

P e ——

Poxm §400PC (1/89) : PAGE 2 OF 6
62-3-907, 62-3-908
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ALSO: A one-fourth {1/4) interest ia all that certain piece,
parcel or tract of land aituate, lying and beina to tha nerth ¢f u,

S. Highway No. 378, in Brookland-Cayce School District No. 2, in

the County of Lexington, State of South Carolina, containing Fifty
and Twenty-five one-hundredths (50.25) acres, and ‘beind shown and
delineated as Tract No. Two {(2) of the Mary Hook Estate on a‘'plat
prepared by John K. Davis, Registered Surveyor, dated August 1-3,

1963, Sajld tract being bounded as and by property now or formerly

of South Carolina Electric & Gas Company, formerly Lexington Water

* Power Company; on the East by property now or formerly of Manning
Development Company, and by property now or formerly of South

Carolina Highway Department; on the South by property of Barker,
Cross and Company and.by property now or formerly of W, E. Godbold;
and on the West by property now or formerly of Lillian M. Hulon, by
property now or formerly of Dr, T. A. Pitts and by property now or
formerly of S. A. Carter; the Southeast corner portion of said
tract is subject to the right-of-way for Interstate Highway No. 26.
Also conveyed hereby is .that portion of the property herein
mentioned which is the subject to the easement for the right-of-way

for Interstate Highway No. '26.

This ds the identical property of which a one-fo;}th (1/4) interest

was conveyed to J. F. McDaniel by deed of Carl R. Grant as Special
Referee, dated September 21, 1965, recorded September 22, 1965 in

the office of the RMC for Lexington County in Record Book 14-3 at

Page 267. .
™S # 3699-3-7

ALSO: All that certain ‘piece, parcel or lot of land, situate,
lying and being in the Town of West Columbia, County of Lexington,
State aof South Carolina, as shown on a map of property of Lexington
Holding Company and the Guignard Estate made by Barber, Keels 3§
Associates, Engineers, May. 1952, racorded in the RMC Office for

Lexington county in Plat Book 26-G at page 72; said lot being

designated as the southern half of Lot 29 in Block 32, and being

bounded as follows to wit: On the North by- the northern half of =

Lot 29, measuring thereon for a distance of One Hundred thirty-
gseven and five-tenths (137.5') Feet, more or less; on the East by
Lot No. 4, measuring thereon for a distance of Thirty {30') Feet,
more or leas; on the South by Lot 28, measuring thereon One Hundred
thirty-seven and five-tenths (137.5') Faet, more or . less; - and on
the West by Twelfth Street, measuring thereon for a distance of
Thirty (30') Feet, more or less.

This being the property conveyed to J. F. McDaniel by deed of
ficDaniel & McDaniel, a Partnership, dated January 27, 1981 and
recorded on December 31, 1981 in the RMC Office for Lexington

County in Record Book 497 at Page 144,

‘TS # 4635-21-16

Form #400PC (1/89) ' BAGE 3 OF §
62-3-907, 62-3-908
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ALSO: A one-fourth (1/4) .interest in the following described
property: All that certain piece, parcel or tract of land situate,
lying and being to the north of U. S. Highway No. 370 at its
intersection with Interstate_Highway.No. 26, in Brookland-Cayce
School District No. 2, in the County of Lexington, State of Soutk
Carolina, containing approximately 25.42 acres, (shown as a-portion . o
of - TMS #4597-9-1) and being designated as a portion of Tract No.
One (1) on a survey of the Estate of Mary Hook prepared by John K.
Davis, Registered Surveyor, dated August 1-3, 1963, Said tract
being bounded as fallows: On ‘he North by property now or formerly
of Mrs, Lillian M. Hulon, property now or formerly of Wilbur G,
Shull and property now or formerly of Dr. T. A, Pitts; on the East
by property now or formerly of Mrs. Lillian M. Hulen; on the South
by property now or formerly of Hook and Sean and by property now ox
formerly .of Rufus Shull; and on the West by property now or
formerly of Frank Mathias and by property now ‘'or formerly of
Lillian M. Hulon. Interstate Highway No. 26 crosses the Southeast
portion of said tract and a portion of the above described tract
lies on the east side of Interstate Highway No. .26. Also convayad
hereby is that portion of the property herein mentioned which is
subject to the easement for the right-of-way of Interstate Highway
No. 26. '

Jrp -

Thias i3 the identical property of which a one-fourth (1/4) interest
was conveyed to J. F. McDaniel by Carl R. Grant, Special Referee,
] by deed dated September 21, 1965, recorded October 8, 1965, in the
H office of the RMC for Lexington County in Record Book 14-J at Page
267, - N -

TMS #4597-9-1 (portion of)

ALSO: . A three-eighths (3/8) interest in and to the following
property: All that certain plece, parcel or tract of lot located
north of U. 8. Highway No. 378, in the Bookland-Cayce School
District No.. 2, in the County of Lexington, Stata. of - South
Carolina, containing 1.92 acres as shown on a plat prepared for U,
T. McDaniel and 'J, P. McDaniel by Robert E. Collingwood, Jr., which
plat 1is recorded in the office of the RMC for Lexington County,
South Carolina in Plat Book 1834 at Page 49, and having the
following boundaries and measurements as shown on said plat, to-
wit: On the North by land now or formerliy of U. T. McDaniel and J. o
P. McDaniel measuring for a distance of 261.73 feet; on the West by !
Interstate 1-26, whereon it measures for a cumulative distance of i
480.47 feat; on the South by Lexington County Health Services

District, Inc., wherecn it meagures for a distance of 203.07 feat;

&nd on the West by Lexington County Health Services District, Inc.,

whereon it measures for a distanca of 341,30 feet; be all
measurements a little more or less,

Thia is a portion of the property of which a one-fourth intereat
Was convéyed to J. F. McDaniel by deed of Carl R, Grant, Special '

Form #400PC (1/89)
62-3-907, 62-3-908
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Rafereo, dated Septamber 21, 1985, recorded in the RWC for
Lexington County in Record Book 14-J at Page 267; a one-eighth
interest was subsequently conveyed to J. F. McDaniel by Ted O.
McGee by a deed recorded in Record Book 707, at page- 223,

THM3 # 4597-5-38

ALSQ: A one-half (1/2) interest in all that certain plece, parcel
or tract of land, containing approximately 2.02 acres, situate,
lying and being the County of Lexington, State of South Carolina,
and being shown as an approximate 100-foot wide strip of land on
the western side of I-26, near U.S. Route 378, on sheets No. 16 and

17 of the South Carolina Departiment o©f Highways and #Fublic

Transportation plans, File 32,398, Said property being more

particularly described as followa to-wit: BEGINNING at -a point on

the present right-of-way for I-26 right of approximate survey
station 63+00; thence running along the right-of-way 4in a
southwesterly direction for 880 feet, more or less, to a point;
thence turning and running- in a northwesterly direction for 137
feet, more or less, to a point; thence turning and runaning in a
northeasterly direction for 855 feet, more or less, to a point;
thence turning and running in a southeasterly direction for 115
feet, more or less, to the point of beginning; being bound on the
south by lands now or formerly of Ted McGee, et al, on the west by
lands now or formerly of Mrs. Lillian M, Hulon, on the north by
lands now or formerly of W. E. Godbold and on the east by I1-26.

This is the identical property of which a one-half interest was
conveyed to J. F. McDaniel by deed of South Carolina Department of
Highways and Public Transportation, dated October 19, 1989 in the
RMC Office for Lexington County in Record Book 1448 at Page- 181,

T™MS # 4597-9-1 (portion of)

ALSO: A one-fourth (1/4) interest in 2.28 acres in the County of
Lexington, State of South Carolina, located on the eastern side of
Interstate 26, being designated as TMS #4597-01-004. Said property
being the remaining portion of a 2.64 acre tract of which .36 acres
were conveyed to D. W. M., Incorporated, being more particulatly
shown on a plat prepared for U. T. McDaniel, J. F. McDaniel, and T.
0. McGee by Douglas E, Platt, Sr., RLS #4041, dated January 22,

1974.

_This is a portibn of property of which a one-fourth interest was

conveyed to J. F. McDaniel by deed of Carl. R. Grant, ‘Special
Referee, dated September 21, 1965, recorded October 8, 1965, in the
office of the RMC for Lexington County, South Carolina in Record
Book 14-J at Page 267.

TMS #4597-01-004

Form #400PC (1/89) PAGE § OF 6
62-3-907, 62-3-908 . . :
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. TOGETHER with all and singular, the Rights, Members,
Hereditaments and Appurtenances to the said Premises/?roperty
belonging, or in anywise incident or appertaining.

TO HAVE AND TO HOLD, all and singular, the said
Premises/Property unto the said Grantee, his heirs and assigns
forever,

IN  WITNESS WHEREOF, the undersigned, as  Personal
Representative of the estate of the decedent, -has executed thig

Deed, this _2/” Qday of ﬂfg? , 19 94
SIGNED, SEALED AND,DELIVERED - Egtate Of. John F, McDaniel

Z ) WE/O%«V—F

,4/ ' : By

baniél, J

% : Personal Representative

STATE OF SOUTH CAROLINA ) PROBATE
COUNTY OF _ RICHLAND )

PERSONALLY appeared before me  Billie L, McMahon and made

oath that (s)he saw the within namad Personal Representative sign,
seal, and as his act and deed, deliver the within written Deed, and
that (a)he with u. Steven Johnson " witnessed the execution
thereof.

© SWORN to before me thig 71at Witneas Signature: '
day of _ May el y 1993 B I N . E: 2::{5 2 -
My Commission ExpItes: s~ r-—3 % -
Form #400PC (1/89) PAGE 6 OF 6

62-~3-907, 62-3-%09
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Back/Page: R 4488/183 (This is not an Ofﬁ:al'Copy)
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State of South Carollna ) 3% I ‘5

Sounty of Lexington

TITLE TO REAL ESTATE

T NIER
et Ll
f Mt J"‘@?

KNOW ALL MEN BY THESE PRESENTS, that John F. McDaniol, Jr. In the
stata aforesald, far and In consideration of Five Doflars and no 100 ($5.00), love ard
affection, to me given by my wife, Joann Odem McDanjel in the Stata aforesald, the
recelpt of which is acknowledged, have granted, bargeined, 2cld and roieasad, and by
these presents do grant, bargain, self and release unto the sald:

Joann Odom McDzniol

het helrs znd assigns

Soe Attached Exhihit “A”

This conveyanca is ‘made subject to any easements, condilions and
! restrictions of record, including those shown upon any recorded plats, affecting the
- premises herelnabove described and conveyed,

Togather will al and singular, the rights, members hereditaments and
appurtanances lo the sald premises belonging to in anywise incident or appertaining.

To have and to hold all and singular the premises befoﬁ mentioned unto the ’ "
Grantee, her helrs and assigns foraver. . !

And the Granter does theraby bind hmself and his helrs and assigns, to wamant
and forever defand all and singular the sald premises unto the said Grantae, and her
heirs and assigns against evary person whomsoever lawfully claiming or to claim the '
same or any part thereof. ’

Any raferencs in this instrument to the singular shall include the plural, and vice
varsa. Any referance to one gender shall includs the others, Incliuding the newtar.
-Suehwotﬂsofinhumanwmnbelppﬂenblonmmqw:dbymoqmoﬂho

02670 |
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- BLL4BBPEIBL |

IN WITNESS WHEREOF, the Grantor has hereunto

sot his hand and seg,
DATE: January 12, 1588 '

SIGNED, SEALED, AND DELIVERED IN THE PRESENCE OF:

STATE OF SOUTHCAROLINA - )
COUNTY OF LEXINGTON )

. j . '

AFFIDAVIT OF PROBATE

- PERSONALLY APPEARED before me Stacey P. Bums, witness, and make
oath that (s)he saw the within named John F. McDanlel, Jr. as his act and deed,
seal, and deliver the within written DEED,; and
Wayne Catoe witness, witnessed the sxecl;

ereof,

SWORN TO BEFORE ME THiS
2"_day of January, 1995

My Commission Fxgi

that (s)he with the other signed Dnm

e e .
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Exhibit A

Al that certain piece, parcel or lat of Jand situate, lying and being on the northeastem

- side of Riviera Drive, near the Tawn of West Calumbia, in.the County of Laxi

State of South Carofina , Bsing composed of and embracing Lot No. 10, Block ‘L’ as
shown on piat of Saluda Terrace Annex #1, prepared by McMillan Enginearing Ca.,
dated November 2 0, 1984, recorded in the Office of the Clerk of Court for Lexi
County in Plat Boak,ge;ﬁ at.Bage 278, and being beundsd and measuring as foliows
towit: On the North By Lot No. 11, Biock "N Saluda Hills No. 1 and measuring thereon
two hundred sixty-eight and five-tenths {268.55') fect on the Scuthwest by Riviera Orive
end measuring therean In a broken line for a total distance of one hundred twenty-five
{125) feet; and on the narthwest by property undssignated on sald Plat and measuring
thereon two hundsed twenty eight and three tenths (228.3) feet, :

Dertvation: This baing the sama Property canveyed to John F. MeDaniel, Jr. by
deed of John F. McDanlel as Personal Rapresentative of the Estate of J. Fuon
McDanle), Se. dated May 21, 1993 and recorded in tha RMC Office for Lexington
County an May 26, 1903 in Recard Back 2556 at Page 216,

. . F—ﬁ

TMS 3717-8-2 ’ .
-Grantee's Address: 1700 Riviera Drive, Wast Calumbia, Sauth Carclina 29169

ALSO;

All that cerlain plece, parcel or lot of fand with the improvements thereon, situate lying
and belng on the northem sida of Riviera.Drive, near the Town of west Columbia, in the )

- County of Lexington, State of South Garolina, being composed of and embracing Lot

1%, Block *L" as shown on plat of portion of Saluda Terrace Annex No 1, by McMillan
Engineering Company, dated November 20, 1984 and recorded i the office of tha
Clerk of Court for Lexington County in Plat Book 80-e at Page 89, and being bounded
and measuring as follaws: On the North iy pertions\of Lots Nos~ 11 and 12, Block *N"
Saluda Hills No.1 ang measuting theraon eighty {BQ') feet: on the East by Lot No. 12,
Black *L” Saluda Terrace Annex No. 1 and measuiing theraon two hundred fifty-five
and eight tanths (255,8) feet: on the South by Riviera Drive and fronting and measuring
thereon one.hundred twenty-fiva (125 feet and on the West by Lot No. 10, Block L'
Saluch)'l'erraoe No. 1 and measuring thareon two hundred sixty elght and five tenths
(265.5°) feet.

Derivation: This being the sama pmpedy canveyed to John F. McDaret, Jr, by
deed of John F, McDanje! as Personzl Representative of the Estats of J. Fulton
McDanisl, 6. dated May 21, 1993=qdmeordedlnmeRMCOMoebrLexingtm
County on May 28, 1903!nReaotuBook2556mPaga21e.

TS 371733 S '
Granteo's Address: 1700 Riviera Orive, Woat Columbia, South Caroling 20169
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LoakiPsge: R 147563208 (This It not an Qe Copy)
B .t

' 011008761 FILED, REDORIED, INDEXED
_3114&3-93 14155}56:600 '

- STATE OF SOUTH CAROLINA | T 000 pRETRE @ OURT

. Lexnatun County R,0.D. Dehra M. Gunter
COUNTY OF LEXINGTON 209

IN THE MATTER OF THE ESTATE OF JO ANN ODOM MCDANIEL

CASE NUMBER 2010ES32000972
DEED OF DISTRIBUTION
WHEREAS, the decedent died on June 17, 2010; and,

. WHEREAS, the estate of the decedent is being administered in the Probate Court for
Lexmgton County, South Carolina in File# ZOIOE332000972 and,

WHEREAS, pursuant to.a qualified dxsclalmer filed in the Probate Court for Lexington
© County, South Carolina by John F. McDaniel, Jr:, the spouse of the decedent the grantees herein
are the heirs at law, as appropriate, of the decedent; and,

. WHEREAS, the undersigned Personal Representative is the duly appointed and qualified
fiduciary in this matter; and,

NOW, THEREFORE, in accordance with the laws of the State of South Carolina, the .

Personal Reprcsentauve has granted bargamed sold and released, and by these Presents does
grant, bargam, se ?

Nam'e:_n_,,. - Melissa J. McDaniél, John F, McDamcl III
" Tara M. Dickerson and Brandi M. Augusnne
Address: c/o 1700 Riviera Drive
West Columbia, SC 29169 °

the following described properties:

All of its interest, being a two-thirds (2/3) undivided interest in and to the
following: Al that certain piece, parcel, fot or tract of land, with the
improvements thereon, situate, lying and being in the County of Lexington, State
of South Carolina, located in School District No. 2, near Gaston, and located
approximately 1.4 miles West of Gaston and being more particularly shown and

 delineated as 23.57 acres on a plat prepared by B. P. Barber & Associates, Inc.,
Bngmeers, and recorded in the Office of the Clerk of Court for Lexington County
inPlatBook _ ,atPage . Said property being bounded on the North by
property n/f of Shivers whereon 1t measures 806.1 feet; East by property n/f of
Sharpe, whereon it measures 457 feet; South and Southeast by S. C. Highway S-
32-100, whereon it incasures 1526.3 feet alony the right-of-way of said roadway;

~ onthe West by property n/f of Goodwin for a total distance of 1401.8 feet and
also on thc West by property n/f of Laird, whereon lt measures 461 2 feet

FORM #400PC (1/89)

82-3-907, 62-3-908 Page1of 3
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Baok/Page: R 147527210 (This fa nat an Offieal Copy)
-~ .

° Thisis the same property of which a one-third interest was conveyed by Fulton
. McDaniel to Jo Ann McDaniel by deed dated December 29, 1989 recorded
December 29, 1989 in Book 1494 at Page 20, and subsequently, a one-third
interest was conveyed by Fulton McDaniel to Jo Ann McDaniel by deed dated
January 5, 1990, recorded January 10, 1990 in Book 1500 at Page 220, in the
office of the Register of Deeds for Lexington County, South Carolina.

TMS #011000-01-032

ALSO: All that certain picce, parcel or lot of land situate, lying and being on the
northeastern side of Riviera Drive, near the Town of West Columbia, in the
County of Lexington, State of South Carolina. Being composed of and embracing
Lot No: 10, Block “L” as shown on plat of Saluda Terrace Annex #1, prepared by
McMillan Engineering Co., dated November 20, 1964, recorded in the Office of
the Clerk.of Court for Lexington County in Plat Book 76-G at Page 276, and
being bounded and measuring as follow, to-wit: On the North by Lot No: 11,
Block “N”, Saluda Hills No. 1 Subdivision, measuring thereon eighty-five (85"
feet; on the Southeast by Lot No. 11, Block “L”, Saluda Terrace Annex No. 1, and
mecasuring thereon two hundred sixty-eight and five-tenths (268.5') feet; on the
Southwest by Riviera Drive and measuring thereon in a broken line for a total
distance of one hundred twenty-five (125') feet; and on the northwest by property
undesignated on said plat and measuring thereon two hundred twenty-eight and
three-tenths (228.3") feet. '

ALSO: All that certain piece, parcel or lot of land, with the improvements

thereon, situate, lying and-being on the northern side of Riviera Drive, near the
Town of West Columbia, in the County of Lexington, State of South Carolina,
being composed of and embracing Lot 11, Block “L” as shown on plat of portion
of Saluda Terrace Annex No. 1, by McMillan Engineering Company, dated
November 20, 1964 and recorded in the office of the Clerk of Court for Lexington
County in Plat Book 80-G at Page 89, and being bounded and measuring as
follows: On the North by portions of Lots Nos. 11 and 12, Block “N” Saluda Hills
No. 1 and measuring thereon eight (80') feet; on the East by Lot No. 12, Block “L”
Saluda Terrace Annex No. 1 and measuring thereon two hundred fifty-five and
eight-tenths (255.8") feet; on the South by Riviera Drive and fronting and
measuring thereon one hundred twenty-five (125') feet and on the West by Lot
No. 10, Block “L” Saluda Terrace No. 1 and measuring thereon two hundred sixty
eight and five-tenths (268.5") feet. .

These are the identical properties which were conveyed to Jo Ann Odom
McDaniel by deed of John F. McDaniel, Jr., dated January 12, 1998 recorded
January 21, 1998 in Book 4488 at Page 183, in the office of the Register of Deeds
for Lexington County, South Carolina,

TMS #003717-08-002 and #003717-08-003

ALSO: All of its interest, being a one-half (%) undivided interest in and to the
following: All that certain piece, parcel or lot of land, situate, lying and being in

FORM #400PC (1/39) . : *
62-3-907, 82-3-908 : ’ : Page 2 of 3
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AockiPage: R 14752211 (Thixis not m Olficst Copy)
% Plat Springs Township, County of Lexington, State of South Carolina, containing
Seven and one-half (7 %) acres, more or less. Said Seven and one-half (7 %2) -
acres, more or less, is bounded as follows: On the North by now or formerly of
John F. McDaniel, Jr., Trustee; on the West now or formerly of Northwood
Limited Partnership; on the South now or formerly of John F. McDaniel, Jr.,
Trustee; and on the East now or formerly of John F. McDaniel, Jr., Trustee.

This is the identical property of which a one-half interest was conveyed to Joann
Odom McDaniel by deed of C. D, Dukes and Marietta M. Dukes dated August 186,
1996, recorded August 23, 1956 in Book 3851 at Page 161 in the office of the
Register of Deeds for Lexington County, South Carolina.

TMS #008900-02-030

TOGETHER with all and singular, the Rights, Members, Hereditaments and
Appurtenances to the said Premises/Property belonging, or in.anywise incident or app‘ertainin_g.-'

TO HAVE AND TO HOLD, all and singular, the said Premises/Property unto the said
Grantees, their-heirs and assigns forever.

IN WITNESS WHEREOF, the undersigned, zﬁ Personal Representative of the estate of
the decedent, has executed this Deed, on this ___ /47 *day of February, 2011.

SIGNED, SEALED AND DELIVERED

IN THE PRESEN% . ESTATE OF JO ANN ODOM MCDANIEL

F. McDamel Jr.

P rsonal Representative.
c%a_fc«w\ _ |

:

STATE OF SOUTH CAROLINA )

- )
COUNTY. OF RICHLAND )

"I, aNotary Public for South Carolina, do hereby certify that John F. McDaniel, Jr.,
Personal Representative of the Estate of the Estate of Jo Ann Odom McDaniel personally
appeared before me this day and acknowledged the due execution of the foregoing instrument.

(e~

# :
Witness my hand and seal this __/f  day of February, 2011.

m
Notary Public for So(r_.hﬁarolina
My Commission Expires:_& /> «/z0/3

FORM #400PC {1/39)
62-3-907, 62-3-908 : ) Page 3 of 3
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_PLAT PREPARED FOR
JOHN McDANIEL .
THE SAME BEING SHOWN AS THE PROPERTY LINE BETWEEN LOTS 11 & 12 ON A PLAT OF PORTION OF SALUDA
TERRACE ANNEX No. 1| BY McMILLAN ENGINEERING COMPANY DATED. NOVEMBER 20, 1964 AND RECORDED
IN THE OFFICE OF THE R.O.D. FOR LEXINGTON COUNTY IN PLAT BOOK "80-G” AT PAGE 89.
N ALSO SEE: PLAT BOOK “184—-G" AT PAGE 345 & RECORO BOOK “5975" AT PAGE 22.
SURVEYED BY: - 08-003 & 004 . NEAR WEST COLUMBIA, S.C.
COLLINGWOOD SURVEYING, INC, ™S 003717-08~003 - IN LEXINGTON COUNTY
! HEREBY STATE THAT TO THE BEST OF MY KNOWLEDGE, INFORMATION AND BELIEF, THE SURVEY SHOWN HEREIN WAS
MADE IN ACCORDANCE WITH THE REQUIREMENTS OF THE MINIMUM STANDARDS MANUAL FOR THE PRACTICE OF LAND
SURVEYING IN-SOUTH CAROLINA, AND MEETS OR EXCEEDS THE REQUIREMENTS FOR A CLASS B SURVEY AS SPECIFIED
THEREIN, ALSO THERE ARE NO VISIBLE ENCROACHMENTS OR PROJECTIONS OTHER THAN SHOWN.
DWe_ A LEWS NPT E— [ S.C__REGISTERED_SURVE YOR N3—2318 |
oD FEC. SCALE: 17— 30 [ P.O_B0X 3053 W_COLUMBIA S.C_ 29171
JOB: 27101 NOVEMBER 6, 2012 TELE. No.(803)796-3916 /SCSURVE YOR231805C.RR.COM
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Of Counsel
Robert K. Bouknight
Gsorga S. Nicholson, Jr.

James Randall Davis
Patrick J. Frawloy
Jdeff M, Anderson
John J. McCauley ¢
Carey M. Ayer¢

i Gt Fer DAVIS, FRAWLEY, ANDERSON, oS
Lerlso i MCCAULEY, AYER, | el

RyanM.Wingard
A st e FISHER £,SMITH, LIC :
EricaM Parker AL - ) N
Board of Tral Advocats ATTORNEYS AND COUNSELORS AT LAW Snce 1961

t Cerlifled Clrcuit Court Mediator
1 Cartified Circuit Court Arbitrator

) November 16, 2012

VIA CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Jolene and Larry Marchant :

1706 Riviera Drive

West Columbia, South Carolina 29169
Re:  Access Easement
Dear Mr. & Mrs. Marchant:

This law firm represents John F. McDaniel, Jr. and his family. Mr. McDaniel has
forwarded to me your letter of October 26, 2012. . .

In response to your letter, enclosed is a copy of a plat recently prepared by Mr. McDaniel
which indicates a Gravel Driveway which crosses your lot (Lot No. 12) and Mr.
McDaniel’s family’s lot (Lot No. 11). This Gravel Driveway was established by the
McDaniel family and has been consistently used by them for more than 20 years, without
objection from anyone in your chain-of-title to your property, as an access to Riviera
Drive by the McDaniels. Because of these facts, the McDaniel family has a Prescriptive
Easement over the gravel driveway, as shown on the plat, for the uses that they have used
the driveway. An obstruction of their use by you or your family would be a violation of
their Prescriptive Easement rights,

We would be glad to discuss this matter with you or your attorney. In the meantime, Mr.
McDaniel and his family intend to use the gravel driveway as they have used it.

Yours vei truly, '

James Randall Davis
Enclosure

cc:  John F. McDaniel, Jr.
(via e-mail)

Old Courthouse Place | 140 East Meln Street | Past Offica Box 489 | Lexington, South Caralina 29074-0489 | Telephone: {803) 363-2512 | Facsimile: (803) 358.7478 | www.oldoousthouse.com
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. AFTER FENGCE INSTALLATION
NEW FENCE TIES INTO OLD FENGE
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GRANTOR

Hwang

GRANTEE EXECUTION RECORDING BOOK PAGE
. I DATE DATE _ o
Sara B. Carroll L. October 29, ‘November 4, 165 59
Crumpton Areheartand |1976 1976
- Gale D. ' '

Areheart _ ‘ -
Carroll L. | GaleD. August 16, September 11, | 360 125
Areheart Areheart 1979 1979 : '
Gale A. Kinard, | Shoi Yean April 20,1981 | May 4, 1981 461 116
formerly Hwang and
known as Gale | MaryS. P.
D. Arehart Hwang .
Shoi Yean Jolene J. May 24, 2005 | May 26, 2005 | 10163 26
Hwang Marchant and - ' '
And Mary S. P. | Larry C.

Marchant, Sr.




_‘mo Supply Center, Inc.

./"qo Form 2781
| | e x| 1 OOKLES  pg: 59
- State of South Carolina } DEED PAIG 353_)1_0____ FILED
COUNTY OF ] . SHARPE | .: .- '
. LEXII%'IDNQ, (Individuat) .MARJ%ESM Nay . '?415 PHO76

KNOW: ALL. MEN BY THESE PRESENTS, That SARA B.. CRUMPTON . o

(hercinufter called “Grantor”), in the State nforesald, for and jn consideration of the sum of

N Porti'-eight Thdusami Six Hundred and no/100 ($48,600,00) -=-=-=~-veue- a=a=eans Dollars
ta the Grantor in hund paid at and before the aealing of these presents, by CARROLL L. AREHEART and
GALE D. AREHIMRT of . 1706 Riviera Drive, West Oolurhbial SC_ 29169

! thereinafter culled "Grantee”) in the State aforesaid, (the recelpt of which is helfeby acknowl.
edpred) has granted, b:lr;:n_inéd. sold and released, and by t_hése Presents do¢s grant, bargain, sell

ansl relense, unlo the Grantee, his heirs, successors and assigns:

All that certain piece, parcel or lot of land, with the improvements thereon, situate, .
1ying and being in the County of Lexington, School District No. 2, State of South .
Carolina, being shown and delineated as LOT TWELVE (12), BLOCK "L", on a plat of

: portion of SALUDA TERRACE ANNEX NO. 1, by McMillan Engineering Company, dated

' November 20, 1964, and recorded in the office of the R.M.C. for lexington County in

PLAT BOOK 80-G PAGE 89, and having ‘the following bowndaries and measurements, to-.

i ’ wit: North by Tot 12, Forty-six (46) feet; Northeast by Lot 2, One Hundred Fourteon

and seven-tenths (114.7) feet; East by Lot 1, One Hundred Fifty (150) feet; South by

Riviera Drive, One Hundred Thirty (130) feet; and West by lot 11, Two Hundred Fifty-

five and elght-tenths (255.8) feet; be all.measurements a little more or less.

This being the property conveyed to Grantor by Charles E.‘ Crumpton, Sr. by deed
- dated September 2, 1976, recorded September 2, 1976, in Deed Book 153 Page 108, in
the office of the R.M.C. for Lexington County. : i ’ )

This conveyance is made subject to easements and restrictions of record and otherwize affecte
Ing the property. ’ . o
TOGETHER with sll and singular the Rights, Membera, Hereditaments and Appurtenances to
the Premises belonging, or in anywise incident or appertaining. " . )
TO HAVE AND TO HOLD, aoll and singular the premises t_)efore menllone«i unto thé Grantee,
H his Helrs, Successors and Aasigna forever. ’ ' ' .
o ' And the Grantor does hereby bind himseif and his heirs, to warrant.and forever. defend all and sin.
gular the premises unto t!x.e Grintee, his Helm.ﬁuccessors. and Assigns against himself and his hefrs
Aand agair?st every person whomsoever lawfully claiming or to claim the same, or awenﬁh ¢ 59

. ' ' . 20401588 . -

M . . .
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2

e Any n'mx;uce in this {nstrument to the singular shall include the ;ilural. and vice versa. Any
{ to one der shall include the others, Including the neuter. Such words of inheritance shall
be applicable as are required by tha gender of the Grantes, : .

IN WITNESS WHEREQF, the Grantor has hereunto set his hand and sesl. o
: Date: ~ October 29,19 76 . '
: Signed, Sealed and Delivered

&m - .._aﬁ._.ém@?a@__(sm)

.(Jeal)

State of South Carolina
COUNTY OF LEXINGTON

PROBATE

- — . — tn o . P t—

_ PERSONALLY appeared before me.the undeulqned witness, who, being duly aworn, says that
(a)he saw the within-named Grantor aign, seal and deliver the within Deed; and that (s)he with the
.other witriess whose alanature appears above witnessed the execution thereof,

SWORN to before ma (date). Oetohar ., 1976 .

Q&&uu._____(@;
Notary Public for South Carolina

- My Con)mlnéi'on explres; _../l:./.f:_'l_’?. ’ . L .

NORENUNCIATION OF DOWER

State of South Carolina }
: GRANTOR A WOMAN . : "

COUNTY OF

. . .

1, the underaigned Notary Fublie, do hereby certify unto all whom it may concern that the un-
dersigned ivllé of the within named Grantor did this day appear befora e and, upon being privately
and separately examined by me, did dectare that she does freely, voluntarily and without any compul-
sion, dread or fear of any person or persons wﬁomwever. renounce release and forever relinquish
unto the withln named Grantea his heirs, successors and assigns, all her Interest and estate }md also
her right and claim of dower in or to all and singular the premises described herein.

. oMo
é . ded thiED &y o November Ap, 157610122301 P _
SWORN to befaré me (data) _...__._R carded s e EAYE FY7ER, RMGS iy

il
X

o (Wife of Grai éﬁ)“
o L SR (Seal), /
'E@ Notary Public for South Carolina P -
E‘, My Commiasion expires: \n
ot ~
% ."»;u ™ .a . R .,,.‘ ” .
S g ; i SSENI EIF
N g o Q <] o o E g I k]
8] . e - . - A .
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atr % WY g 8 adl|= RC IR
a B.NA.- o g_j . ] ._E -1 g og g
E 80 . R~ Y . 81
0'505 ‘“{ . Add 8 £ o g ol
ég .:3“'5 2 E 3K 2o g 4 ¥
e FUETRS | 99nEs 2581 A .
’ 2 g L I 8
-oocl65 mee 6Q| | i I }g L E " i ‘g . 12
- B H N 1 o o

175



T a0 g 42
Sate of South Caroling, Y

_COUNTY OF LEXINGTON ‘ . N L
AFFIDAVIT

. -

Knam All fMen By These Presenta, Tt T, CARROLL L. AREHEART

o ..
e 8 E . .
=z 3 ;
O:'!‘O
Ll NE'J:
:'_’,‘f“-nxd»c—' o
oW £ 2 ]
:dﬁ ;
s @
[ 7]

" In the State oferesald Pursuant to and In contideration of thy ~

sl the Order of the Family Court for the Eleventh Judicial Cirﬁuit', te

. R&gned June FZ‘?;%’IW‘J and recorded in Judgment Roll at #3991 ' -

In the State oloresald, ) * the receipt jhmo.! v Hho_i'cby.:

 acknowledged, have granted, bargalned, sold.and releated, by these pressnts do grant, bargain, dall nd falease
unto the sald Galé D, Areheatt, her heirs and assigne: ’ o

ALL his interest in that certain piece, parcel or 1ldt of land, with the -
improvements thereon, situate, lying and being in the County of Lexington
School District No. 2, State of South Carolina, being shown and delipeatex
as LOT TWELVE 5122: BLOCK "L", on a plat of a portion of SALUD% TERRACE

~ ANNEX'HO. I, by Mo an Engineering Company, dated November 20, .

" ‘and recarded in the office of the R,M.C. for Lexington County in PLAT .,
BOOK 80-C PAGE 89, and having the following boundaries and measurementsy™ o
to wit: North by Lot 12, Forty-six (46) feet; Northeast by Lot 2, One . |
Hundred Fourteen and seven-tenths (114.7) faet; East by Lot 1,.0ne |
Hundred Fifty (150) feet; South by Riviera Drive, One Hundred Thirty (13
feot; and West by Lot 11, Two Hundred Fifty-five and eight-tenths (255,8)
feet; be all medsurements a little more or less, T ..

.~

This Bging the-gro%ercy‘conveyed'to Grantor ﬁ{ s@és B. Crumtoﬁ by deed :
dated November 4, 1976, recorded November &, 1976, in Deed Book 185 o
Page 59, in the office of the R/M.C. for Lexington Gounty. - S N

. MAILING ADDRESS OF GRANTEE: 1706 Riviera Drive IRt

— o

West Columbla, South Cavolina 29169 .-

.

. . Lo et

'_ n_‘op)d}GQ-‘ oAGE 125 )

. . . . - - N7
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: Tn'natbai_'\éith all and singular, _ﬂla. Hghts, bers, haradit ta o3d oppurtenances to the spid’ premises be-
longing or ln anywise fncident or appértaining: '

To Have dnd fo Hofd alt ond singufar ths, pramises before mentidned unto the said Gale D, Arebeart,

her i
- o
Helrs ‘and Assigns farader R - s
FYT IR do heraby bind my Hqin, Exacutors

and Adminlxlmton, to warrant ond foiever defend all and singular the uld premises unin the sald

Gale D, Arehart, her . . o

Hairs and Assigns, ogainst mg  ond- my Heirs and ogainst avery
pemn h r lawhully claimlig, or to claim, the same or any past fheredf.
. WITNESS *°  Hond ~ond Seal thie  1Bth * doy ot August.

in the yeor of our Lord ona thousand nina hundred and seventy-ning
third

" and Independance of the United Smn of: Americo.
' Slgnad Seoled and Delluml

‘ _,(Am.%ﬂ_ Lehs )

and in the two hundred ;nt'l

year of the Soversignty
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S .
State of South Carolina,

i County of Lexington
BN .

Form 14

The A. L Dryan Company, Columbla, & O,

Lﬁ
L

D e e
H LEXINGTON LGRTY
DOTUNCHIARY TAX |
paio s £.3.620.
MARIORIE H. SHARPE
Treasurel

yql Knom All flen by @hesr ﬁreﬁpmg, Twi 1, Gale A, Kinard, formerly

nown as Gale D. Areheart,

E-1
% 232 e
- . . - -
o = 2.8 325 STATE OF SOUTH CAROLINA
L2 -t 4 IS ZOUTH CAROUNA TAX comMistion
% ST = 2Eg 1 T, DOCUMENTARY o
AR 5 B e Y 52,007
b\ X ] o =~ ag,nas | v
> - ! -
N ]
in the State aforesaid, for and . in consideration of the
- sum of s§venty-f1v? Thousand Eight Hundred and Sixty-one Hundredths Dollars,
($75,800.61 ) . ' i
" 1o me  padby Shoi Yean Hwang and Mary S. P. Hwang |

inthe State aforesaid = (the recaipt whereof 1s hereby acknowle_dg’gad)-

" have granted, bargained, sold and relcased, and by these presenta do grant, bargain, scll and release unto the sxid B v

SHOI YEAN HWANG and MARY 'S, -P.. HWANG, Their -
Heirs and Adsignsg

. All that certain piece, parcel or lot of land, with the improve- g
.~ ments thereon, situate, lying and being ln the County of - . :
B  Lexington, State of South Carolina; the same being shown as .
Lot 12, Black L, of Saluda Terrace Annex No. 1, on a plat | ' ;
‘praeparad by MoMillan Engincoring Company, datod Novembor 20, 1964,.
and. recorded in the office of the Raglster of Mesne Conveyances H -
for Lexington County in Plat Book 80-G at paga B89, and also - .
g shown on plat prépared for Shol Yean Hwang and Maxry S. P, Hwang [ .
C‘I: by Claude R, McMillan, Jr., P.E, & R.L.3., dated April 23, 1981,

to be recorded; said property being bounded and measuring as
follows, to wit: T :

i  Commancing at a point at the northwesterly corner of
i ) Lot 12, Block L, running N 66° 22' E along a portion of Lot 12 :
¥ in Block N for a distance of Forty-six (46) feet to an iromy - K
- thence turning and running S 51° 35' E along Lot 2 in Block L .
; for a distance of One Hundred Fourteen and Seven Tenths (114.7) A
H feet to an iron; thence turning and running § 24° 52' E along Lot 1
i _in Block L for a distance of One Hundred Fifty .{150) feet to an ' T
g iron; thence turning and running S 65° 00' W along Riviera Drive S
i whereon it fronts and measures-One Hundred Thirty (130) feet to >
(I an iron; thence turning and runnfng N 17° 35' W along Lot 11 in
Block L for a distance of Two Hundred Pifty-five and Eight-

i ,  Tenths - (255,8) feet to the point of commencement, be all moasurae~-
i ments a little more or’ less. ' '

~ This being tha same property heretofore conveyed to
Carroll L. Areheart and Gale D. Areheart by Sara B. Crumpton by
deed dated October 29, 1976, recorded November 4, 1976, in
Deed Book 165 at page 591 the interest of Carroll L. Areheart

o 461 we 116 - -
333717080} o ’
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P ’ : This conveyance is made-subiect to eaéementé, conditions

i3 " and restrictions appearing of record. “ .

b . . . ,

-;f .7 TMS 33717-08-04

Y " :Grantee's Address: 1706 Riviera Drive '

W L West Columbia, SC - 29169

I .

5 )

i

. .

"

¢

i ’
i

.

. .
J N
. .

i

s . . .

s‘» Toceriex with all and singular, the’ rights, members, hereditamé and app ! to the sald' premises belonging or |

S0 wirwess o my Nand  and Scal  this  30th dayol  April .

b e e BODK 461 e 117 -

‘ - having been conveyed to Gale D. Areheart by deed dated
3 August 16, 1979, recorded September 11, 1979, in Deed Book
360 at page 125 in the office of the RMC for Lexington County.

in anywise incident o appertaining.

- To Have axp 10 Hotb all and singular the premises Lefore mentioned unto the said

'Si\o} Yean AHwang and Mary S. P. Hwanq'. "their

;. Heirs and: Assigns forever, _
And I doherebybind  myself and my . Heirs, Execitors

E: and Adminiatrators, to warrant and forever defend alf and slngular the said premises unto the said

[ - Shoi-Yean fiwang and Mary S. P. Hwang, their

i Heirs and Assigns, againt . ma’ and my . O Heirs and againstievery Il

ver lawfully clainiing, or to clalm, the same or any part thercat,

person
in the year of our Lard vue thousand wine hundred ond ~ €lghty-one (1981) .
and in'the oXehumdveiked  two hundred f£Lfth . “ year of the Sovcreignty

d )ndfprudmtc of the United States of America. -

ﬂ&a;- %na,cﬂ - hae)

GALE A. KINARD, Eprmerly known as
I ;) N e vmneres omer ( SEAL)

. - T /OEETD. ArmnEARy N
e “noox 461 rye 14777
}', PRI L . _—_— . L . .
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' the wile of the within-named

f . a . A
| ’ H
| ]
: . . . , . ."r
STATE OF SOUTH CAROLINA, - 3
Richland Counyy, ). . ° i : i

!

| . 'PersoNanLy appeared before me Michael Tighe ) ’ -

Gale A. Kinard. !ormerly knawn
as Gale D. Areheart . - *
act and deed, deliver the within-writien’ Deed for the uses and purposes therein men.

and made oath that  ha saw the within-named

: sign, seal and, a3 her

: tioned and that he, with Patricia M. Plckens

witnessed the -

B execution thereof.

SWORN 1o bejare me this 30th

"~ Notary Publicof . C.
My Commission Expires: October 24, 1990

STATE OF SOUTH CARQLINA,
. NO RENUNCU&TION OF DOWER |

: Caunry. (GRAHTOR A ‘HOMAN) ‘

; L8 ) . . » da herchy terufy

: il whom i hat M W

! unto A1l whom it may concern, that Mrs,

' ' — /Idag BT R 4
JOANNE B. TRISBLE, R. M, &

¢ did. this day appear before me, and.upon being ;irivalely and soparately expmln:d by me, did declare that she does freely, -
h voluntarily and without any compulsion, dread, or fear of lny person of persons whonuoevcr, renounce, release and fore

f' ever relinquish unto the within-named

' ’hd;‘l;

- .. and assigns, alf her interest and estate, and lho ail her right and ¢iaim of Dower of In or to ail and singuiar the premises ‘

' within' mentioned :.nd released, )

i ann wnder iny Hand and Sml this

. dayof

© - AwnoDomini 19 ‘

i Nou}'yyut&i{é&,lsic.’fks') _ T _ . S :

800k 4G4 e 148
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Book/Pogse R 1016326 (This I nog as Offical © ~y)

e gggm, THOEXED
Rex Feus$lB.B8 St Fee:$32s.en
2] Fee:tl!:.iﬂ }_‘ggu;sazi
on (oun 3 2
DEED Hk:Py wxd 28 i N Guster

" $TATE OF SOUTH CAROLINA ) :
)  GENERAL WARRANTY DEED
COUNTY OF LEXINGTON )

KNOW ALL MEN BY THESE PRESENTS, That

SHO1 YEAN HWANG :md MARY S. P. HWANG (hereinafter referred (o-as
. "Grantot™),

For and in congideration éf the sum of One Hundred Twenty-Five Thousand and 00/100
($125,000.00) Dollars to the Grantor-in hand-paid at.and hefore the seuling of these presents, by

JOLENE J. MARCHANT aud LARRY C. MARCHANT, SR,
1706 Riviera Drive
‘West Columbia, SC 29169'

(hereinalter referred ta as “Graotec™),

in the State aforesald (the receipt of which is herewith acknowledged) has granied, barggined,
sold, and released and by these Presents dogs grani, bargain, scll, convey, and release unto the
Qrantee, his/her heirs, successors and-assigns, the following deseribed property:

) Al that certain piece, parcél, or lot of lund, with the impsovements thercon, situate, '
located, lying,.and being in the County of Léxington, State of South Caraling, the'same being
shown and delineiited as Lot'12, Block “L” on a Plat of Saluda Fetrace Aninex No. 1, preparcd
by MecMillan Engineéring Company. RIS, dated November 20, 1964, recorded in the Offive of
Deeds for Lexington County in Plat Book 80-G at Page 89; nnd having such boundarics and
measurements as shown thercon, more or.less.

TMS NO: 003717-08-004
DERIVATION: Being (he same property wnvcy«.d to Shoi Yean Hwang and Mary S. P, Hwang

by Deed from Gale A. Kinard, f/k/a Gale D. Archean, dated 2pfif 30,
1981 in the Office of Deeds for Lexiigton County in Decd Bo

181



BooWPego: R 1016327 (This {9 6ot an OFica) fnny)

v »

This conveyance is made subject to casements and restrictions of record or
otherwise effecting the propesty,

Tagether with all and smgular the Rights, Members, Hereditaments and Appunenances to
the Premises balonging or in anywise incident or appertaining.

To have and to hold oll and singular the said premises herein granted unto the Grantee,
his/her heirs, successors and assigns forever. .

And the Grantor does hereby bind himvherself, and hisfher heirg, successars, and assigns,
to warmant and forever defend all and singular the premises uito the Grantes, histher heits,
successors and assigns against himvherself and his/er heirs, successors and assigns and against
every person whomsoever Iawfully claiming, or to claim, the seme or any part theceof.

Any reference in this instrument to the singular shall inelude the plural and vice versa.
Any reference to one gender shall inclnde the others, including the neuter, Such words of
inheritance shall be applicable as are required by the pender of the Grantee.

IN WITNESS WHEREOF, the Grantor has set lis/her hand and seal this 24® Day of
2005.

Mo
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BoolPags: R 1016328 (Tha la rot & Oiced '+~

STATE OF SOUTH CAROLINA )
' ) PROBATE
COUNTY OF LEXINGTON )

PERSCNALLY appeared before me the undersigned witaess who, belng duly swom,
doth depose and state that (s)he saw the within named Shoi Yean Hwang and Mary S. P.
Hwang sign, seal and deliver the within Decd; and that (s)he with the other wilnesses whose
signatures appear above witnessed the execution thereof,

2 e

LS)

Swom To Before Mo This 24™ Day of May, 2005,

Public For South Carolina

My Commisslon Expires: b« 2120 5«

Deed Preparcd By:

Ransld R. Hall

Atomey ut Law

1055 Sunsct Rlvd.

West Columbln, SC 29169

TEL: 303+791-3196

FAX: 803+791-8754

E-Mall: ronh 31§ @ix.netcom.com
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RECEWED
AUG 07 2011

Certificate of Counsel - SC GCourt of Appea!s

The undersigned hereby certifies that the Record on Appeal contains all material
proposed to be included by any of the parties and not any other material.

August 7, 2017

il

sl

" Larry C. Marchant Jr.

3020 Devine Street S
Columbia, South Carolina 29205
(803) 771-1507

Attorney for Appellant




