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THE COURT: We are ready to begin
selecting the jury for our first case.

Mr. Jepertinger, if you'd like to call the case.

MR. JEPERTINGER: Yes, sir, if it please
the Court, Your Honor, the State would call the
State against Thamas Edward Davis, 2011-1371.

THE. COURT: Thank you, sir. Ladies and
gentlemen you heard Mr. Jepertinger call the first
case that the State intends to try, that being the
State of South Carolina versus Thomas Edward Davis.
Now, a couple of things before we get started.
Iadies and gentlemen, I hold in my hand a piece of
paper that we call an indictment. BAn indictment is
simply an accusation or allegations that the State
has made against a defendant. It is simply the
piece of paper that brings this case into court. To
the allegations that are on this indictment
Mr. Davis has pled not guilty and that plea of not
guilty places upon the State the burden of proof to
prove guilt and they must do so beyond a reasonable
doubt. But as we stand here today Mr. Davis has
pled not quilty to these charges; and that plea of
not guilty, he is presumed innocent of these charges
and he will remain innocent of these charges unless
or until the State is able to prove guilt in this
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case beyord all reasonable doubt.

Now I'm going to go over with you the
charges that are made against Mr. Davis and if you'd
please listen carefully. This is a three count
indictoeent and each count is a separate and distinct
charge. Count one of the indictment is a charge of
attampted murder and the allegation is that Thamas
Edward Cavis did in Florence County on or about
April the 6th of 2011 camit an unlawful act of
violent injury to the victim Johmy — is it

‘Henicks?

MR. JEPERTINGER: Yes, sir. .

THE COURT: Johnny Henicks, to wit, by;
shooting him in the abdamen with a semiautaratic
handgun, thus, camitting the crime of attempted
murder in violation of Section 16-3-29 of the South
Carolina Code of Laws 1976 as amended. Count 2 of
this indictment charges that, is a charge of armed
rocbery which alleges that Thavas Edward Davis did
in Florence County on or about April the 6th of 2011
while ammed with a deadly weapon, to wit, a |
saniautamatic handgun, take and carry away personal
property of Johnny Henicks fram or in the immediate
presence of Johnny Henicks with intent to deprive
him of possession of his wallet and its contents and
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Jjewelry by use of force, threats, or intimidation,
in violation of Section 16-11-330(a) of the South
Carolina Code of ILaws 1976 as amended. The third
charge in this indictment charges the charge of

possession of a weapon during the caunissibn of a
violent crime. And it alleges that Tharas Edward

' Davis did in Florence County on or about Ppril

the 6th, 2011 possess a firearm or visibly display
what appeared to be a fireamm or visibly displayed a
knife during the commission or atteampted cammission
of a violent crime and armed robbery and an
attampted murder all in violation of Section
16-23-490 of South Carolina Code of Laws 1976 as
amernded. BAs I said, ladies and gentlemen, these are
allegations that have been made against Mr. Davis to

which he has pled not guilty.

Is there any menber of the jury panel who
based on what I've shared with you thus far knows
anything about this case, if so, please stand.

" (There was no response. )

THE COURT: Thank you, there are none.
I'm going to recognize the attommeys that will be
appearing before you, ladies and gentlemen, and have
them introduce themselves. Please iisten carefully
if you would.-
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Mr. Jepertinger.

MR. JEPERTINGER: Good morning, ladies and
gentlemen, my name is John Jepertinger. I'm deputy
solicitor here in the Twelfth Judicial Circuit.
That's Florénce County and Marion County. Seated
with me at the table today is your Solicitor Ed
Clements. Also in our office is Bob Wells, Patricia
Singleton Parr, Steven Hill, Catherine Wyse, Todd
Tucker, Matthew Ozment, and Fmily Crayton.

THE COURT: Thank you, Mr. Jepertinger.

Is there any member of the jury panel or
merdoer of your — well, let me back up. Any merber
of the jury panel have any personal relationship,
know, is related by blood or marriage, or have any
kind of relationship with or has been prosecuted by
either Mr. Jepertinger or Mr. Clements or any mermber
of Mr. Clements' office, if so, please stand. |

All right, sir, can I get your name
please.

POTENTTAL JURCR: Warren Cockfield.

THE COURT: Mr. Cockfield, and who do you
know in that group?

POTENTIAL JUROR: I'm acquaintance with
Solicitor Clements and John Jepertinger.

THE COURT: All right, sir. And this is
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Juror No. 35. Mr. Cockfield, the fact that you know
both Mr. Jepertinger and Mr. Clements, would that in
any way have any effect on your ability to be fair
and impartial if you were selected in this case?

POTENTTAL JUROR: I don't believe so, sir.

THE QOURT: Thank you very much, sir. You
may have a seat. |

Your name, ma'am?

POTENTIAL JUROR: Elizabeth Pierce, 141.

THE OQOURT: Juror 141, all right.

POTENTIAL JURCR: I work for the school
that Mr. Clarents' children attend, arnd they are
friends with my children and Mr. Tucker.

THE COURT: All right. Ms. Pierce, the
fact that you work at the school where the
Solicitor's children attend and you know he and
Mr. Tucker through that relationship, would that in
any way affect your ability to be fair and impartial
giving both the State and the Defense a fair trial?

POTENTIAL, JURCR: I don't think so.

THE QOURT: Thank you, Ma'am, you may have
a seat.

Yes, ma'am.

POTENTIAL JURCR: Denise Finklea.

THE COURT: All right, Ms. Finklea, and

10
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this is Juror No. 56. _ ,

POTENTTIAL JUROR: My children go to Athe
same school that Mr. Clements' children do and they
play athletics together. '

THE COURT: And Ma'am, the fact that you
have that relationship with Mr. Clements through the
children, would that in any way affect your ability
to be fair and impartial?

POTENTIAL JUROR: Mo, sir.

'IHE QOURT: Thank you, Ms. Finklea, you
may have a seat.

Sir, your name please.

POTENTTAL JUROR: Tony Fowler. It may be
Anthony on the file there. ' '

THE QOURT: All right, sir. Nuatoer 57,
all right. Mr. Fowler, who do you know, sir?

POTENTIAL JURCR: I've known Ed since I've
been in Florence for about 35 years.

THE COURT: All right. Sir, the fact that
you know the Solicitor, would that in any way have
any affect on your ability to be fair and impartial
giving both the State and the Defense a fair trial?

POTENTIAL JURCR: No, sir.

THE QOURT: Thank you, Mr. Fowler, you may

have a seat.

11
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Sir, your name please.

POTENTIAL JUROR: Mike Weatherford.

THE COURT: Mr. Weatherford, Juror 167.
All right, Mr. Weatherford.

MR. STROBEL: Mr. Claments and I are
acquainted. |

THE COURT: All right. And the fact that-
you know the Solicitor and he's an acgquaintance of
yours, would that in any way, Mr. Weatherford,
affect your ability to be fair and impartial?

- POTENTIAL JUROR: No, sir.

THE QOURT: Thank you very much, sir. You
may have a seat. o

Yes, ma'am.

POTENTIAL JURCR: Stacie Kirby. I go to

church with Mr. Jepertinger and my husband's friends

with Mr. Clerents.

THE QOURT: All right. This is Juror No.
102. Ms. Kirby, the fact that you know
Mr. Jepertinger and that your husband knows
Mr. Claments, would that in any way affect your
ability to be fair and impartial?

POTENTIAL JURCR: Not at all.

THE COURT: Thank you very much, ma'am.

You may have a seat.

12
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Yes, ma'am. _ A

POTENTTIAL JURCR: Tirrell Eagleton.

THE QOURT: This is Juror No. 51.

POTENTTAL JURCR: I know Ms. Parr.

THE CCURT: All right. Ma'am, the fact
that you know Ms. Parr, Patricia Singleton Parr, who .
is a manber of the Solicitor's Office, would that in
any way affect your ability to be fair and
impartial? _

POTENTTAL JURCR: (No verbal response.)

THE. QOURT: Thank you very much, ma'am.
You may have a seat.

All right. And ladies and gentlemen, I'm
going to let Mr. Strobel introduce himself.

Mr. Strobel.

MR. STROBEL: Richard Strokel for the firm
of Strobel and Duffy, and this is Skip Duffy to my
left. TI've been practicing law privately in the
City of Florence for a little over 41 years. Thank
you. , ”

THE COURT: Thank you, gentlemen.

Ladies and gentlemen, is there any member
of the jury panel who is: related by blood, connected
by marriage, or who has any close business or
personal relationship or who has been represented by
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either Mr. Strobel or Mr. Duffy, if so, please

stand.
(There was no response. )

THE QOURT: Thank you. There are none.

And Mr. Strobel, if I could get you to
introduce your client to the mambers of the jury,
sir, please. ,

MR. STROBEL: Yes, sir.

Stand up.

This is Thomas Edward Davis.

THE COURT: All right. Thank you very
much, Mr. Davis. You may have a seat.

Iadies and gentlemen, is there any member
of the jury panel who is related by blood, connected
by marriage, or who has any close business or
personal relationship with Mr. Tharas Edward Davis,
if so, please stard..

(There was no response.)

THE QOURT: Thank you. There are none.
Now ladies and gentlemen, that question that I just
asked you with regards to Mr. Davis; that is, are
you related by blood, connected by marriage, or have
any close business or personal relationship, that's
the question that I'm gomna be asking you as it
relates to the names that I'm about to call out.

14
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The names that I'm about to call out are possible or
potential witnesses who may appear during the course
of this trial. So if you would be — if you would
keep that question in mind as I call out the names;
ard 1if that question applies to any of the names
that I call out, if that applies to you, I would ask
that you stand when you hear that name called. Now
please, 1f you do_ stand, continue to listen

carefully because I have several names here that I'm

going to be calling out and it may be that you know
more than one of the folks that are listed on this
list. These, as I said, are potential witnesses
that may appear during the course of this trial. If
any of these witnesses are in court I would ask that
youpleasestandaﬁfaoethejuryforamrentarﬁ
then you may have a seat. _

All right, ladies and gentlaren, the
following are, as I said, possible witnesses that
may appear: Alvin Powell, Paul Bird, Jolly Hicks,
Keith Iutcken, William Neal, Gary Parish, J. Watson,
Grant Sumrersett, Gary Beckett, Jason Collins,
Rodney Fridley, William Nida, John Powell, Kerdrick
Spears, Ira Pamell, Jr., Ila N. S:innons, Johnny
Henicks, Rasheem Thamas, Arentheus Garrett,
Demetrius Rush.

15
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MR, JEPERTM Your Honor, we have one
more. It'd be Iarry Quick of the Sheriff's
Department .

THE COURT: Ard larry Quick. All right,
let me — I'm gomna begin over here on the far side.

Ma'am, your name please.

POTENTIAL JURCR: Rebecca Watts.

THE OOURT: All right. Ms. Watts, Juror
No. 166. Who on that list did that question apply
to you, ma'am? |

POTENTIAL JUROR: Alvin Powell.

THE QOURT: Who? |

POTENTIAL JURCR: Alvin Powell.

THE COURT: Ma'am, the fact you know
Mr. waell would that — are you related or know
him?

POTENTIAL JUROR: Know him.

| THE QOURT: All right. Would that in any
way affect your ability to be fair and impartial?

POTENTIAL JURCR: No, sir.

THE COURT: Thank you very nuch, ma'am.
You may have a seat.

Your name, ma'am, please.

POTENTIAL JUROR: Tracie Williams.

THE COURT: Ms. Williams, that's Juror No.

16
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173. Ms. Williams, who on that list did you know?
| POTENTTAL JUROR: Alvin Powell.

THE OOURT: All right. And ma'am, would
that in any way affect your ability to be fair and
impartial?

| FOTENTIAL JUROR: No.

THE QOURT: Thank you very much,
Ms. Williams.

Sir?

POTENTIAL JUROR: William Beasley.

THE COURT: All right, Mr. Beasley is —

POTENTTAL JUROR: 14.
THE COURT: Juror 14.

4 POTENTIAL JURCR: IthIw&ttoschool
with Grant Sumersett or Sumerford. I couldn't
remember what his last name was.

THE QOURT: That was Summersett I think.
Yes. The fact that you would have that relationship
with Mr. Sumrersett, would that in any way affect

~your ability to be fair and impartial?

POTENTTAL JUROR: No, sir.

THE QOURT: Thank you.

Back here, Ma'am.

POTENTIAL JUROR: I'm Lucie Cunbia.

Mr. Keith Lutcken, I used to work with his daughter

17
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at our office. He has and worked for —

THE COURT: And youf nane is?

' POTENTIAL JUROR: Lucie Curbia. I guess
I'm a receptionist there so I didn't bring this up
earlier, but I know we have to refer cliénts out
saretimes so I don't know if that's a problem with
Mr. Clements' office or not.
| THE QOURT: Okay. Well, Ms. Cumbie, the
fact that you know the folks that you know, would
that in any way affect your ability to be fair and
impartial giving both the State and the Defense a
fair trial?

POTENTIAL JURCR: I don't think so.

THE COURT: Well, I need to know whether
it would or wouldn't. Do you think it might?

POTENTIAL JUROR: I would prefer to be
excused fram it if I could.

THE COURT: Okay. Well, and I'm not
trying to be picky because I think most people would
rather not even been here, but I need to know if.
there's a reason based on the relationships that you
mention that you know, is there a reason that —

POTENTTAL JURCR: Well, I do think a lot
of Mr. Iutcken. We saw him very frequently.

THE COURT: I don't need you to go into

18
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details. I just need —

PROBATTICON OFFICER: But no, sir, I guess
not.

THE COURT: Ms. Cumbie, I —

EOIMIAL JURCR: No.

THE QOURT: Let me finish, if you would
please. What I need to know is if the relationships
that you mentioned would have any affect on your
ability to be fair and impartial by giving both s
sides a fair trial; and if it would, I would
certainly excuse you for that. If not, then I would
allow you to have a seat and continue.

POTENTIAL JURCR: No, 31r, I don't think
1t would affect my ability.

THE COURT: ALl right, well thank you very |

much, ma'am. Thank you. I appreciate it.

Sir, your name please.

POTENTTAL JURCR: Travis Hyman.

THE COURT: All right, Mr. Hyman. This is
Juror No. 84. Who is it you know, Mr. Hyman?

POTENTIAL JUROR: Mr. Kendrick Spears, his
mother taught me in third grade.

THE COURT: All right, sir. Would that
relationship in any way affect your ability to give
both sides a fair and impartial trial?

19
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POTENTIAL JURCR: No, sir.

THE COURT: Thank you very much. You may
have a seat. | \

And again, Mr. Cockfield; is that correct?

POTENTIAL JURCR: Yes, sir, 35.

THE QOURT: Yes, sir. And who on the
list, Mr. Cockfield?

POTENTIAL JUROR: Also acquaintance with
Officer Lutcken.

| THE COURT: All right. Would that in any

way affect your ability to be fair and impartial,
sir?

POTENTIAL JUROR: No, sir.

THE COURT: Thank you very much.

And T think Mr. Fowler, correct?

POTENTIAL JUROR: No. 57 I believe.

THE QOURT: 57, that's correct. |
Mr. Fowler, who else on that 1list?

POTENTIAL JUROR: William Neal and Keith
Lutcken here in Florence.

THE CCURT: Would that in any way affect
your ability to be fair and impartial?

POTENTIAL JURCR: No, Sir.

THE QOURT: Thank you very much, sir.

Ma'am, your name please.

20
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Juror No.

POTENTIAL JURCR: Kylie Crikb.

THE QOURT: All right, Ms. Cribb. This is
41, |

POTENTIAL JUROR: I know Gary Beckett.
THE CDURI‘ All right. And Ms. Cridb,

would this in any way affect your ability to be fair
and impartial?

POTENTIAL JUROR: No, sir.

THE QCOURT: 'Ihank you, Ms. Cribb.

Yes, sir. 1

POTENTIAL JUROR: Chad Haselden. I know

Grant Summerset and Keith Iutcken.

THE QOURT: And would that in any way,

sir, affect your ability to be fair and impartial
giving both sides a fair trial?

a seat.

POTENTTAL JUROR: No, sir.
THE QOURT: Thank you, sir. You may have

And again, ma'am.

POTENTIAL JURCR: Stacie Kirby.
THE QOURT: Ms. Kirby.

PROBATION OFFICER: Several of the

Sheriff's Offices work with my husband and have been
friends with our family.

THE QOURT: All right. And Ms. Kirby, the

21
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fact that you do know these folks through your
husband and in other ways, maybe you perscnally know
them beyond your husband; but the fact that you know
these folks, would that in any way have any affect
on your ability to be fair and impartial if you were
selected as a juror?

POTENTIAL JURCR: No.

THE OQOURT: Thank you, Ms. Kirby. I
appreciate that. All right.

Anyone else?

(There was no response. )

THE QOURT: ILadies and gentlemen, is there
any member of the jury panel or merber of your
immediate family who has ever been in the past or is
currently being prosecuted by the Twélfth Circuit
Solicitor's Office, if so, please stard.

(There was no résponse.)

THE COURT: Thank you, there are none. Is
there any menber of the jury panel who is a
contributor either by way of financial contribution
or by way of volunteering of your time, a
contributor to any organizatiocns such as: MADD,
Mother's Against Drunk Driving; SADD, Students
Against Drunk Driving; CAVE, Citizens Against

~Violence; the South Carolina Sheriff's Association,
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South Carolina Trooper's Association, the Fratermnal
Order of Police, any of those typeslof
organizations, is there any marber who is a
contributor by either financial means or by
volunteering of your time?

Ma'am, your name please.

POTENTIAL JURCR: Laura Cruz.

THE COURT: All right. BAnd this is Jjuror
number 43; is that right? Yep. Ma'am, the fact
that you're a contributor to those, any one of those
organizations or organizations of that type, would
that in any way affect your ability to be fair and
impartial?

POTENTIAL JUROR: No.

| THE COURT: Thank you very much, ma'am.
You may have a seat. '

Ma'am, your name please.

POTENTIAL JURCR: Marry Louise Brown.

THE QOURT: All right, Ms. Brown.

MR. CLEMENTS: 22, Your Honor.

THE COURT: Juror nurer 22. Ms. Brown,
the fact that you are a contributor to any of those
types of organizations, would that in any way affect
your ability to be fair and impartial?

POTENTIAL JUROR: No.
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THE QOURT: Thank you, Ms. Brown. You may
have a seat.

Ladies and gentlemen, as you can probably
tell by the questions that I've been asking, the
purpose and the goal in asking these types of
questions are to — our goal in this case and in
every case that's tried here in circuit court,
whether it be a civil or criminal case, is to
impanel a jury that can listen to the evidence ard
exclude from their consideration anything outside of
this courtroam, put anything that you know of
outside the confines of this courtroam and focus
your attention on the evidence that's presented in a
trial and then base your decision strictly on that
evidence and on nothing else and give both the State
and the Defense a fair arnd impartial trial. That's
the goal of every jury that we impanel. And SO
these questions are designed to determine whether or
not samecne has a issue with a particular case that
would affect their ability to be fair and impartial.
I could ask you questions all afternoon I imagine to
try to detemmine that, but maybe the best way to go
about that is to simply ask this: Is there any
meroer of the jury panel who knows of any reason why
if you were selected as a manber of this jury that
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you would not be able to give a fair and impartial
decision? In other words, that you would be biased
towards either the State or to the Defense? Is '
there any member of the jury panel who knows of any
reason that your ability to be fair and impartial
may be compramised, if so, please stard. '
(There was no response. )
THE QOURT: Thank you, there are none.

| Any further voir dire questions of the jury fram the

State?

| MR. JEPERTINGER: Not fram the State, Your
Honor.

. THE OOURT: Anything further from the
refense? |

MR. STROBEL: No, sir.

THE COURT: All right. Iadies ard
gentlemen, let me tell you exactly how we go about
drawing juries here in general sessions court. Mrs.
O'Hara here is the deputy clerk who runs criminal
ccﬁwgt for the clerk's office. She is on her
camputer. She has this list of names. These are
all of you who are here. And that list is in

alphabetical order. She's gonna hit a key on her

camputer, and what that program does is it takes

‘this list of jurors and it campletely and randamly
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reorders your names so that, for example, if I was

on the list and I was juror 134, it may be that I'm

on this new list that it generates, I end up being
juror mumber two. But bottam line is, it takes that
the list of your names and campletely reorders them
and it puts them on a sheet of papér. | |
Now fram that list, she'll start at the
top of that list and she'll call the first name.
And when she calls that first name, if your nane is
called I would ask you to get up and to came
forward. Came through the door over here on the

side and came stand next to this microphone, not —

you don't have to stand in front of it;vyou're not
going to use it. So if you will just stand next to
it and face the back of the courtroam as I'm doing
now and just stand there and Mrs. O'Hara will first
inquire of the State what say ydu for the State.
The State can either excuse you; and if they do
that, then you'll just go back and have a seat in
the jury panel, or they can present you. If they

present you you'll remain standing, and then she'll
ask of the defendant, what say you for the Defense.

And the Defense has two options: They can either
excuse you, arnd if they do so you'll go have a seat;
or they can seat you. &And if they seat you then
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you'll came arourd and you'll have a seat in the
jury box. So we'll go through that pi:ocess umntil we
have selected all our jurors.

Each side gets a certain number of what we
call peremptory strikes, and they can exercise those

' strikes how they see fit. And as we go through that
process once we have our jury panél in place, that

will be the end of the process. So it's important
becausenoonevmowswhen—— if your name is called,
no one knows whether or not YOu"re gomna be excused
or seated. So please, if your name is called please
bring with you anything you brought to court today,
whether it's a pocketbook, a book,. or a hat, a coat,
whatever. Bring your belongings with you because it
may be that you're gomna be having a seat in the
Jjury box and you won't be returning to your seat so.

5 and 10, correct, gentlemen? .

MR. JEPERT]NGER Yes, sir.

THE.(I)URT: Now is the State ready to
proceed to jury strike?

MR. JEPERTINGER: State is ready, Your
Honor. ‘ |

THE OOURT: Defense ready?

MR. STROBEL: We're ready.

THE QOURT: Ladies and gentlemen, please
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listen carefully.
THE CLERK OF COURT: 113, Melissa Marsh

(white female). What say the State?

MR. JEPERTINGER: Please present the

juror.
THE CIERK OF QOURT: What say Defendant?
MR. STROBEL: Swear the juror.
THE CLERK OF COURT: Please have a seat in
the jury box. |

‘51, Tirrell Eagleton (black female). What .

say the State?

MR. JEPERTINGER: Please present the

~ Juror.

THE CLERK OF QOURT: What say Defendant?
MR. STROBEL: Swear the juror.
THE CLERK OF COURT: Please have a seat in

the jury box. _
| 67, Cynthia Gregy (black female). What
séy the State? | |
MR. JEPERTINGER: Please present the
juror. '
THE. CLERK 01F CQOURT: What say Defendant?
MR. STROBEL: Swear the juror. |
_ THE CLERK OF QOURT: Please have a seat in
the jury box.
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57, Anthony Fowler (white male). What say
the State?
| MR. JEPERTINGFER: Please present the
Jjuror.
THE CLERK OF QOURT: What say Defendant?
MR. STROBEL: Excuse the juror.
THE CLERK OF QOURT: You've been excused

for this trial only, sir. You may return to your

seat. A .

131, Melvin Morgan (black male). What say
the State? o

MR. JEPERTINGER: Please present the
Jjuror. |

THE CLERK OF COURT: What say Defendant?

MR. STROBEL: Swear the juror.

THE CLERK OF COURT: Please have a seat in

the jury box, sir.

26, Janet Bugbee (white female). What say
the State? | | |

MR. JEPERTINGER: Please present the
Jjuror.

THE CLERK OF COURT: What say Defendant?

MR. STROBEL: Swear the juror.
THE CLERK OF COURT: Please have a seat in
the jury box, ma'am.
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140, Alex Pettigrew (black male). What
say the State?
MR. JEPERTINGER: Please present the

Juror.
THF. CLERK OF COURT: What say Defendant?
MR. STROBEL: Swear the juror.
THE CIERK OF COURT: Please have a seat in
the jury box.

76, Chadwick Haselden (white male). What
say the State?

MR. JEPERTINGER: We'd excuse this juror
for purposes of this trial only. '

THE CLERK OF COURT: You've been excused
for this trial only so you may returmn to your seat.

' 173, Tracie Williams (black female). What

say the State?

MR. JEPERTINGER: Please present the
juror.

THE CLERK OF COURT: What say Defendant?

MR. STROBEL: Swear the juror.

THE CLERK OF COURT: Please have a seat in
the jury box, ma'am.

84, Travis Hyman (black male). What say
the State? _

MR. JEPFRTINGER: Please present the
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Jjuror.

THE CLERK OF QOURT: What say Defendant?

MR. STRCBEL: Excuse the juror.

THE: CLERK OF COURT: You've been excused
for this trial only, sir. You may retum to your
seat. |

61, Cynthia Gee (black female). What say
the State? . '

MR. JEPERTINGER: We'd excuse this juror
for purposes of this trial only.

THE CLERK OF COURT: You've been excused
for this trial only.

Laura Cruz Vivaldi (white famale).

THE COURT: 43.
THE CLERK OF COURT: I'm sorry, 43. What
say the State? .

MR. JEPERTINGER: Please present the
juror.

THE CLERK OF QOURT: What say Defendant?

MR. STRCBEL: We excuse the juror for the
trial of this case. _

| THE CLERK OF COURT: You've been excused

for this triél only. .

31, Sherod Chardler (white male). What
say the State?
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MR. JEPERTINGER: Please present the
Jjuror. ,

THE CLERK OF COURT: What say Defendant?

MR. STRCBEL: Swear the juror.

THE CIERK OF QOURT: Please have a seat in
the jury box, sir.

99, Brenda Kight (white famle). What say
the State? |

MR. JEPERTINGER: Please present the
juror. _ |

THE CLERK OF QOURT: What say Defendant?

MR. STROBFL: Swear the juror.

THE CIERK OF COURT: Please have a seat in
the jury box, Ma'am.

130, Eric Montgarmery (black male). What
say the State? | _ |

MR. JEPERTINGER: Please present the
juror. ' |

' THE CLERK OF OOURT: What say Defendant?

MR. STROBEL: Swear the juror.

THE CLERK OF COURT: Please have a seat in
the jury box.

167, Michael Weatherford (white male).
What say the State? |

MR. JEPERTINGER: Please present the
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juror.

THE CLERK OF QOURT: What say Defendant?

MR. STROBEL: Excuse the -juror.

THE CLERK OF COURT: You've been excused
for this trial only, sir.

151, Phillip Skipper (white male). What
say the State? |

MR. JEPERTINGFR: Please present the
juror.

THE CLERK OF COURT: What say Defendant?

MR. STROBEL: Swear the juror.

THE CLERK OF QOURT: Please have a seat in
the jury box.

12, Shankie Barr (black female).

MR. JEPERTINGER: Number again, Ma'am?

THE CLERK OF COURT: 12. What say the
State? " |

MR. JEPERTINGER: We'd excuse this juror
for purposes of this trial only.

THE CLERK OF COURT: You'wve been excused
for this trial only, ma'am.

110, Carlene Lyerly (white female). What
say the State? A

MR. JEPERTINGER: Please present the _

juror.
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THE CLERK OF COURT: What say Defendant?

MR. STROBEL: We excuée her for the trial
of this case. ’

THE CLERK OF CQOURT: You've been excused
for this trial only.

141, Elizabeth Pierce (white female).
What say the State? _

MR. JEPERTINGER: Please present the
Jjuror. .

THE CLFRK OF COURT: What say Deferdant?

MR. STROREL: We'd excuse Ms. Pierce for
the trial of this case.

THE CLERK OF QOURT: You'we been excused
for this trial only. |

166, Rebecca Watts (white female). What
say the State?

MR. JEPERTINGER: Please present the

juror. , _
THE CLERK OF QOURT: What say Defendant?
MR. STROBEL: Swear the juror.
THE CLERK OF QOURT: Please have a seat in
the jury box.

That's 12, Judge.
THE QOURT: All right, one alternate.
THE CILERK OF QOURT: One and two?
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MR. JEPERTINGER: Yes, sir, one and two.

THE CIERK OF QOURT: 126, Alex Miles
(white female).

THE COURT: We're going to do two

~alternates. Strikes still one and two each.

MR. JEPERTINGER: Name again, ma'am?
THE COURT: 126. '
MR. JEPERTINGER: Thank you so much.
Please present the juror. |
THE CLERK OF COURT: What say Defendant?
MR. STRCBEL: Swear the juror. |
THE CLERK OF COURT: Please have a seat in
the jury box. |
134, Karen Murrow (white female). What
say the State?
MR. JEPERTINGER: Please present the
juror. '
THE CLERK OF QOURT: What say Defendant?
MR. STROBEL: Excuse Ms. Murrow.
THE CLERK OF COURT: You've been excused
for this trial CDly.
35, Warren Cockfield (white male). What
say the State? ,
MR. JEPERTINGER: Please present the
Jjuror.
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THE CIFRK OF OOURT: What say Defendant?

MR. STROBEL: Excuse the juror.

THE CLERK OF COURT: You've b’een. excused
for this trial only, sir.

64, Cornelius Boston (black female). What
say the State?

MR. JEPERTINGER: Please present the
Jjuror.

THE, CLERK OF COURT: Does Defendant wish
to challenge this juror for cause?

MR. STROBEL: No.
_ THE CLERK OF COURT: Please have a seat in
the Jury box. |

THE, QOURT: All right, are there any -
motions regarding jury selection fram the State?

MR. JEPERTINGER: No, sir, there are none.

THE COURT: Anything from the Defense
regarding jury selection? |

MR. STRCBFL: No, sir.

THE QOURT: All right. Mr. Strobel, Mr.
Jepertingér, if y'all will step up for a second.

(WHEREUPON, counsel approached the Bench

for an off-the-record discussion.)

THE QOURT: Iadies and gentlemen, if I
could have y'all's attention. I'm going to :Ln just
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a marent excuse you for lunch, and I'm going to ask
you to be back at 2:00. And when you came back at
2:00, when you back to the courthouse if you'll have
the stickers on that Ms. Joe gave you, if will just
have that on. That lets the folks downstairs know
that you are a juror sitting on a pending case and
then they'll direct you where you need to came. You
need to came back up here to the eleventh floor; but
when you get here, they'll be either Ms. Joe or Mr.
Propps will meet you at the elevator and they'll
bring you on in and we'll escort you back into the
jury roam, okay?

Now I'm gonna send you with this
instruction, ladies and gentlewen, and it's
important that you adhere to these instructions..
Throughout the course of this trial, anytime you're
not here in the jury roam in the — excuse me, in
the courtroam in the jury box, your instruction is
gomna be to not have any conversation about this
case. BAnd so when you leave here to go to lunch, if
anyone tries to speak to you about the case or —
and T wouldn't anticipate they would — but if |
anyone did,' just ask you, hey, are you a juror on
that case, whatever, what you need to do is tell
them that you're not allowed to talk about the case
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at all, that you are a juror and you can't talk and
that should end it. If it doesn't, then — and they
persist to ask questions, try to find out who they
are and you let me know who it is and I'll make sure
that it does stop. It's important that you not have
any conversation with anybody. When you're together
as a jury in the jury roam, you are also to not have
any conversation about the case. Same mople look
at me kind of fimny and go, well, I thought that was
the whole reason we get together. Well, it is, but
it's — you don't have conversation about the case
until you have all of the evidence and you've heard
fram the lawyers with their closing argurents and
I've given you the charge on the law. Until that
time it's improper for you to have any conversation
with anybody and that means amongst yourselves as
well so please achere to that.

When you gather back after lunch, anytime

you're in the jury roaun if you need anything, you
want savething to drink, you want a snack or
anything, let Ms. Joe know, shé'll get that for you.
But just don't — talk about anything in the world
you want to talk about, Just don't talk about the
case, okay?

Now Mr. Propps — William, is the hall
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clear?

THE DEPUTY: Yes, sir.

THE COURT: If we can get an elevator for
the jury panel. ILadies ard gentlemen, I'm gohna, as
I said, excuse you now to go to lunch, and I would
ask that you e back here in the jury roam ready to.
go at 2:00, okay? ’ ,

THE DEPUTY: Can we hold up just a mimite.
We got one more load getting on the elevator.

’IHE COURT: I'll let you go in just a
mirute and ask you to be back at two, and then we'll
get started at that point. Iet me tell you another
thing that I'm gonna ask you to do. As you see,
there are fourteen of you. The first twelve of you .
are the main panel andthen, of course, you two
ladies are altermnates. It is important that as
alternates that you pay close attention to all the

“testimony and all the evidence because if at any

time one of the members on the main panel cannot
contime, then one of you would have to be
substituted on to the main panel so it's important
that you listen to everything and you're exposed to
everythjng' throughout the trial. But I'm gonna ask
you later on when you return, I'm gonna ask you to

go into the jm:y roan and to select a foreperson for
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the jury.
The foreperson of a jury-is the person who

is the camunicator between the jury panel and the
"Court. In other words, if at any time the jury is

out deljberating, if you have any questions the
foreperson would write that question on a piece of
paper ard pass it out to the Court and then I would
respond to it. 'Ihe foreperson also would be the
person who would start and stop the deliberations.
In other words, once you get the case for your
consideration, then any time you have a group of
people who are discussing sarething the foreperson
needs to get the deliberation started. If ,scmebody
has to leave the roam to excuse themselves to use
the restroom or whatever, then the foreperson would
say, okay, let's stop talking about the case until
that person returns, and then once that person
returm, start back.

, But I.'m gonna get you to, whenever the
time is appropriate, I'm gonna have you elect a
foreperson amongst yourselves. And any member —
let me say this about a foreperson as well. You are
all equal mambers of the jury. Your decision in
this case has to be unanimous. No one person’'s vote

or decision or opinion carries any more weight than

40



NN N NN B R R R = | S
a2 W N R O W ®®Jo U & W N Rk o

W O 3 o U s W DN

anyone else; you're all equal. - So the foreperson
doesn't run the show; they are simply one of twelve.
But theY’re‘ the person that is just gonna be the one
that will camunicate between the Court and the jury
panel, okay? All of you are eligible to serve as
the foreperson if you choose to make yourself
availapble for that. The only two folks that would
not be eligible to be the foreperson would be our
two altermates, okay? Everyone else would be
eligible for that role. All right, if you would
please be back at 2:00. ,

(WHEREUEQN, the jury was removed fram the

courtroam at 12:30 p.m., and the following

proceedings cammenced in open court.)
¥ THE COURT: All right. Mr. Jepertinger,
isthéreamtterweneedtotaleup? o

MR. JEPERTINGER: Yeah, there are a couple
of things, Your Honor. The first issue is in terms
of impeachable evidence under 609 for same of the

THE QOURT: All right, sir.

MR. JEPERTINGFR: Your Honor, the victim
in the case, Mr. Henicks, the one that was shot,
Your Honor, had a conviction for attempted armed -
rakoery and oonmon law rolbery, two Separate charges
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back in 2002, Your Honor. I'm not contesting that.
I think, you know, they both carry over cne year,
but I just want to make the Court aware of that if
Mr. Strobel chooses to impeach him —

THE COURT: All right.

MR. JEPERTINGER: -——with that, Your
Honor.

THE COURT: Okay. And I don't think
there's any doubt that those would be open for
questioning.

MR. JEPERTINGER: Sure, sure. The next
individual, Your Honor, that I would want to look at
at this time because I think we had sare other
witness with a little bit of record too but these
are the initial ones, Your Honor.

THE QCURT: All right, sir.

MR. JEPERTINGER: Would be Arentheus
Garrett, Your Honor. And I will 'tell' you, Your

Honor, that he has a record according to this NCIC

that goes back to 1997. I think that is too distant
and remote, Your Honor, so I would like to go back
to what I think Mr. Strobel can go over with Your
Honor and in 1999 — ard the reason I go back, I
guess that would have been 12 years, Your Honor, but
I think he may have caught a little time. Am I
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correct that you caught sare time? When did you get
out of jail? He got out in 2003. That's why it
would be in that ten year time frame.

THE COURT: Yeah.

MR. JEPERTINGER: But he had a criminal
darestic violénce of a high and aggravated nature,
Your Honor. According to the NCIC I think they can
get into that. They can get into a contributing to
delinquency of a minor. He had a lewd act upon a
child under 16, Your Honor, at the same time, and he
had a burglary second degree. T think all those are
fair game. | , |

THE QOURT: All right. Mr. Strobel, would
you agree with that?

MR. STROBEL: I would.

THE COURT: All right, sir.

MR. JEPERTB\IGER I would say this, Your
Honor. There was a grand— sometimes have victims

end up with they have received what the — once they

get them to Department of Corrections. And I would
think that there's a assault and battery of high and
aggravated nature. Is that what it was, or CDV high
and aggravated nature?
(Attomeys confer.)
MR. JEPERTINGER: All right. Your Honor,
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all I can say is he has on the NCIC, he says he's
not been convicted of those; however, I see received
burglary, a grand larceny, contributing to
delinguency of a minor, and then on received sectlon
assault and battery of a high and aggravated nature,
five years suspended to one year and two years
prbbation oconcurrent. The lewd act on a child and
the grard larceny. Which one do you contest?
(Mr. Jepertinger and witness confer.)
MR. JEPERTINGER: CDV. He contests the

THE COURT: So would that be -the ABHAN?
MR. JEPERTINGER: That could be the ABHAN.

It says ABHAN received into the system.

_ THE COURT: ‘'Cause oftentimes, as you well
know, those are often pled as ABHAN instead of
criminal davestic violence. 4

MR. JEPERTINGER: Right. He had a driving
under suspension. I don't think he can get into
that, Your Honor.

THE COURT: No.

MR. JEPERTINGER: The sexual offender
registry violation which only carried 90 days for
first offense, I don't think he can get into that
fram 2007.
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THE QOURT: I would agree.

MR. JEPERTINGER: And a DUS second, I
would say that's — can't get into that, Your Honor.
He had a, looks like a dist— was it distribution
cocaine base first fram 2007? I think that's fair
gare.

THE QOURT: It is.

MR. JEPERTINGER: BAnd it looks like he
also had a possession of meth or cocaine base second
offense, Your Honor, and that's also fair game.

THE COURT: Right.

MR. JEPERTINGER: Iooks like he had a
shoplifting. I would consider it a first offense,
Your Honor, 2011. And that's all that I see against

-_hjmintemsoftheNCIC.

THE OOURT: All right. Mr. Strobel, is
there anything other than what we've mentioned here

that you would believe were open for questioning or

is that it?

MR. STROBEL: That's it.

THE COURT: All right.

MR. JEPERTINGER: Okay. Thank you, Your
Honor. _

THE OQOURT: Anything else before we break
then?
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MR. JEPERTINGER: Yes, sir, very, very
briefly. I noticed on one of the reports of one of
the officers, Your Honor, that when this defendant
was arrested approximately five to twenty minutes
after the event in question, that there — a waman
came up to him and he kept saying, I'm sorry baby,
I'm sorry baby, I'm sorry, or sarething of that
nature, Your Honor. Now I don't — he wasn't in
custody at the time; however, it wasn't subject to
any interrogation so I don't think we have to go

through the necessity of a Jackson v. Denno hearing.

I think it was sarething contemplated by State
versus Howard which was a voluntary statement for
whatever good it's worth, Your Honor.

THE QOURT: Yeah, it wasn't in response to

any police questioning or interrogation?

MR. JEPERTINGER: Oh, no, sir.

THE QOURT: All right. Well, I don't
think that's subject to a Jackson v. Denno.
Anything else?

MR. JEPERTINGER: No, sir.

THE QOURT: All right, we'll will start

back at 2:00. So we'll ke in recess till that time.

(WHEREUPON, a lunch break was taken.)
(WHEREUECN, State Exhibits Nos. 1 through
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40 were marked for identification only and
State Exhibit No. 38 was withdrawn after
being marked. ) .
THE QOURT: Before we get started let me
put on the record, I had a Ms — juror rnumber 126,
Alexa Miles. She was one of the alternates. She
she had care to the Court after we qualified the
jurypé.nel as a whole, and she never stood up during

Jury qualification; but afterwards, she came up to

me ard said, Judge, I don't know, she said I didn't
speak to you when you were asking the questions but
T just think you need to understand that I suffer

 from panic attacks and I've got medication for it

but the medication doesn't seem to be working very
well. And I said, well, Ms. Miles, how are you

doing right this minute? 2And she said, well, I'm

okay right this mimute. I said go ahead ard just
relax, and I said you may not even get selected on a
case. Well, obviously she was selected in this case
as an altemate, and she came to the office along
with her mother. She first reported to the Clerk's
Office, then she — they brought it to my attention;
she came to my office. She was clearly in a state
of distress, and she was almost inconsolable in the
Clerk's Office when she came in my office, and I
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instructed her mother that I didn't have a doctor
excuse which is why I didn't excuse her fram the
panel as a whole.

A lot of that just to basically tell you
that I have excused her fram service in this case.
There was absolutely no way she could have
functioned, and T did not want her suffering fram
her panic attacks to have any influence over the
other marbers of the jury. So when we begin the
case I will — and she never went back to the juxy
roan after the lunch break so I'll instruct the
meroers of the jury that she was excused by the
Court. So we have our original twelve Jjurors, and
we still have juror rmuber 64, Cornelius Boston.
Ms. Boston is still available as an alternate, and
we'll proceed in that marmer. All right, anything
fram the State regarding that?

MR. JEPERTINGER: Not in temms of that
matter, Your Honor.

_ THE COURT: Anything from the Defense
regarding that issue?

MR. STROREL: No, sir.

THE COURT: Mr. Jepertinger, anything
before we get started then, sir? _

MR. JEPERTINGER: Yes, sir. We'we
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pramarked the exhibits that we intend to introduce

in the trial of this case, Your Honor, exhibits 1
through 40, Your Honor. However, I will tell you

that T withdrew Exhibit 38. That's withdrawn.

THE QOURT: All right.

MR. JEPERTINGER: Ard it's my
understanding that Mr. Strobel does not have any
dbjection to the introduction of these items, 1
through 40, with 38 withdrawn, into evidence in
trial of this case. o

THE QOURT: All right. Is that correct,
Mr. Strabel?

MR. STROBEL: It is.

THE COURT: All right then, as far as the
court reporter's list of State's Exhibits 1 through
40, they are in evidence without cbjection with the

exclusion of muber 38, and number 38 is withdrawn
all together. All right. | | |
(WHEREUPON, State Exhibits Nos. 1'through
37, 39, and 40 were admitted into evidence
and 38 was withdrawn.)

THE OOURT: Anything else before we bring

the jury out, fram the State?
MR. JEPERTINGER: No, sir.
THE COURT: Anything fram Defense,
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Mr. Strobel?

MR. STROBREL: No, éir.

THE OOURT: All right. _

MR. JEPERTINGER: Your Honor, I will state
that per the Court's recamendation, Your Honor, a

‘trigger lock is on the qun in this case.

THE QOURT: Okay, all right. That's —
thank you very much for taking care of that.

(WHEREUPON, the jury was returned to the

courtroom at approximately 12:26 p.m., and

the following proceedings commenced in

open court.) _

THE QOURT: All right, ladies and
gentlemen, I want to welcame everyone back. Hope
you had a good lunch break. Before we get started,
ladies and gentlemen, you may have noticed that
you're short one individual. Juror number 126,

Ms. Miles, who was selected as an alternate in this
case had to be excused fram service. She had a
medical problem, and so she was excused by the
Court. So, just so you'll, in case you were
wondering what happened with Ms. Miles, she's been
excused and we'll proceed now without her
assistance. Before we begin I'm gomna ask you if
you would please give Mrs. O'Hara your attention and
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she's going to place you under oath for your role as
jurors in this case.
THE CIFRK OF OOURT: If you will, stand

‘and’ raise your right hand to be sworn.

(WHEREUPON, the jury was sworn.)

THE CLERK OF QOURT: You may be seated.

THE COURT: All right. Iadies and
gentlemen, the case we're about to try, is as you're
aware, is the State of South Carolina versus Thamas
Edward Davis. Before we begin the trial I want to
tell you that more than likely this trial is gonna
be very different fram what you might expect. I say
that for this reason. Most pecples' experience as
it relates to jury trials cames fram what they've
seen on television or what they've read in books or
what they've seen in the movies. Most folks don't
have the opportunity to sit in on an actual jury
case such as you're doing this week, and so their .
perspective is that which they've seen out of what
basically is what I tem Hollywood. And of course,

those trials are always full of high drama, intense

action, and riveting circumstances because those
trials are there to create an entertairment factor
for you. While any number of those things may occur
during the course of this trial, what is important
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for you to understand is that this trial is not for
your entertairment This 1S a fundamental part of
our democracy. It is a search for the truth in an
offort to make sure that justice is done between the
parties that are before the Court. Searching for
the truth and making sure that justice is done
oftentimes is slow, deliberate, saretimes it's
repetitive. In other words, it's just oftentimes
much the opposite of what you've seen on felevision
or read in books or seen in the movies.

This courtroam is a place of honor that is
dedicated to the protection and to the preservation
of citizens' rights through what many have called
the greatest justice system ever created. The
attorneys that appear pefore you are advocates for
the parties that they represent; but first and
foremost, they are officers of the Court sworn to
uphold the integrity and the fairmess of our
judicial system and to help you in your search for
the truth. You should expect them to be
professional, campetent, and ethical in the
representation of their client's interest.
Remember, you have just taken an ocath to try this
case and to reach a fair and a ji;st verdict and so
you are also expected to be professional,
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reasonable, and ethical in the performance of your
duties, and I have absolutely no doubt you'll do
just that. And I want to take this opportunity to

thank you for your contribution to ocur system of

justice here in Florence County.

Now what I'm gonna tell you now,' ladies
and gentlemen, is meant to serve as an introduction

to the trial of this case. These remarks are not a

charge on the law. I will instruct you on the law

which is applicable to this case at the erd of the
trial before you begin your deliberations. What I'm
gonna go over with you now is merely an explanatioh
of the procedures that we're gonna follow as we go
through this trial so that you can better understand
and follow what's going on. _

‘In this case, ladies and gentlemen,
Mr. Davis is charged by an indictment that is filed
with this Court. BAs I shared with you earlier on
that indictment Mr. Davis is charged with three
allegations: -One, he's charged with an attempted
murder charge; two, he is accused of an armed
robbery charge; and three, possession of a weapon
during the camission of a violent crime. The
elements of these charges, the elements of these

crimes, I will explain to you later in the charge I
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give you on the law. What is important for you to
understand is that the indictment is simply the
charge by which this case is brought into court, and
it is not in any sense evidence of the allegations
that it contains. The defendant has pled not guilty
to these charges and the State, therefore, has the
burden of proving each of the elements of the
indictment beyond a reasonable doubt. It will be
your duty, ladies and gentlemen, to decide whether
or not the State has met that burden. Your purpose
as jurors is to find and ﬁo determine the facts.

You are the sole judge of the facts in this case.

If at any time I make any comment regarxding the
facts you must disregard those coments because only
you, the jury, can decide what the facts are in this
case. You are to determine the facts fram the
testimony that you hear and other evidence that may
be introduced during the trial of this case. It
will be up to you to determine the inferences which
you feel may be properly drawn fram the evidence.

Tt is especially important, ladies and
gentlemen, that you perform your duty of determining
the facts diligently and conscientiously because
ordinarily theré‘s no way for us to correct an

erronecus determination of facts by a jury. Now on
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the other hand but with equal emphasis, the same law
that makes you the judges of the facts makes me the
judge of the law. The law as given by the Court is
the only law that you may consider. You must accept
and follow it even though you may disagree with it.
I'm not allowed to tell you what I think about the
facts in this case or what the facts in this case
are. And you, on the other hand, are not allowed to
disagree with me about what the law is or what the
law should be. Your.job is to take the law as I
give it to you and apply it to the facts as you find
the facts to be fram the testimony of witnesses and
other evidence that may care in during the course of
this trial.

- Now until I advise you that it's
appropriate to begin your deliberations you are not
to discuss this case with anyone, and that includes
amongst yourselves, amongst your fellow jurors. |
After this case has been submitted to you, you then
will have the opportmmity to discuss it amongst
yourselves but those discussions must be confined to
the jury room and nowhere else. It is important,
ladies and gentlemen, that you keep an open mind -
throughout this trial and that you do not decide any
issue in this case until all of the evidence has
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been presented, the parties have had an opportunity
to address you with their remarks, and I have
instructed you on the law that is applicable to this
case. It is your solem responsibility to determine
the quilt or innocence of the defendant, and your

verdict must be based solely on the evidence as it

is presented to you during the course of this trial
and on the law as I instruct you at the close of the
trial.

Now in just a mawent the Solicitor is
gonna have an opportunity to stand up and make what
we call an opening statement. In that statement he
will explain to you the issues that are gonna arise
in this case, or at least what he believes the
issues are that are gomna arise in this case. After
he's camleted his opening rararks, then Mr. Strabel
will have an opportunity to address you with an
opening remark if he chooses to do so; but he's not
required to do that. He's not required to do
anything. What is important for you to understand
is this, what the lawyers tell you in their cpening
remarks is not evidence. It is merely their
contention as to what they believe the evidence will
show. The evidence in this case is going to be
presented to you by the testimony of witnesses who
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are sworn and placed under cath ard take the witness
stand and testify fram that stand and then any
exhibits when may cave in during the course of this
trial.

 Now during this trial, fram time to time
you may have one of the attomeys say sanething
along these lines: Judge, we've got a matter of law
we need to take up with the court; or Judge, you
mind if we approach the Bench. During those times,
ladies and gentlamen, I may find it necessary to ask
you to step into your jury roam. If I do that, the
reason I would ask you to do that is simply this,
there are times when I'm taking up issues of law
with ’éhe atforneys or a matter of law that in
discussing that issue it might be necessary for me
to make save camment on the facts that have been
presented in conmection with a ruling that I have to
make on that issue of law. Well, as I told you
earlier, I'm not to have any influence over you
about the facts of this case. So to protect you or
to prevent you fram getting tied up in those
caments that I 'may have to make in connection with
a ruling, I may ask you to step into the jury roam
so that I can do that, make the ruling, and then
bring you back out and allow you to contimie to hear

5Y)
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the evidence and to detemmine the facts of the case.
So if I do ask you to step out, it is only to

protect you so that I don't interfere with your role

as the fact firders.

Now, 1n determining what the true facts
are in this case you're gonna have to decide whether
or not the testimony of witnesses who testify,
whether that testimony is believable or not. It's
going to be my job as the judge of the law to
detemhe whether any testimony is going to be
allowed into evidence; but once that testimony is
allowed into evidence, whether or not you believe it
is solely up for you to decide. TIn deciding whether
to believe a witness you have the right to consider
the interest of any witness, the bias of any
witness, the opportunity for that witness to have
seen the matters and the things about which that
witness testifies, the things that the witness says,
the way they act on the witness stand. You have the
right, ladies and gentlemen, -to consider anything
that is in this record that will help you in
evaluating the testimony and the believability of
the witnesses. That's why it is important that you
pay close attention to the witnesses that are on the
witness stand, listen carefully to their testimony.
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Don't just listen with your ears but watch them,

observe them, listen to the attormeys and to the -
Court. It is important that you do not let your
thoughts wander, but that you give strict attention
to all of the testimony in this case as well as any
exhibits which enter in. After the arguments of -
counsel have been made and I've given you the charge
on the law, you will then be in a position to take
this case into the jury roam, deliberate, discuss
it, and reach a verdict in this case which speaks
the truth.

Now, before I turmn it over to the
attormeys I'm going to first ask with regards to the
State, are there any cbjections or exceptions to the
Court's opening remarks? |

MR. JEPERTINGER: No, sir.

. THE QOURT: Anything fram the Defense?

MR. STROBEL: No, sir. |

THE QOURT: All right. Thank you very
much, gentlemen. ' _ _

ladies and gentlemen, now please, if you
would give the attorneys your close and undivided
attention as they address you with any opening
remarks they may have.

Mr. Jepertinger.
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MR. JEPERTINGER: Yes, sir, if it please
the Court, counsel. Iadies ard gentlemen of the
Jury, I want to thank you with the kind attention
you give me in the next few minutes. When I was not
too much of a boy but a younger man, I remember a
famous sermon that said Friday is here, but Surday
is caning. In this case if I could plagiarize,
steal that pastor's sermon, it would be Wednesday is
here but Morday is coming. Johmny Hemicks on
Wednesday, Ppril the 6th, 2011, was at hame with his
thzeeyearoldsonShahean._ Fe and Sherry Sparks
had two children together. She had four on her o,
She was at the DSS building that day. The five
older children were at school, at Greerwood
Elementary School. They all lived together in a
mobile hame at Smith and Smith Mobile Hame Park,
which is located right off of Gilbert Drive. Ard
Gilbert Drive, to kind of orient you, is located
between Freedam Boulevard and National Cemetery
Road. And he was there with little Shaheem.
Shaheem was born on January 8th of 2008. He was
three years old.- It was a normal day. Johnny was.
hoping to land a full-time job. The day before he'd
done same yard work for his sister ard is still
looking for full-time work.
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Folks, it was a Wednesday, a typical
Wednesday. The children were gonna care hare
scmewhere around 2:30. He went outside with
Shaheem; it was a nice day. Got away fram him, went
to the mailbox, that light bill hadn't cave yet. He
saw sare other people out there. He.began talking
with them, smoked a cigarette with one of them, and
sat down with Shaheem on his lap. But folks, it was
Wednesday. . An unnoticed car caves into the mobile
hare park and you'll hear about that car. Shortly
after 2:15 in the aftermoon. The passenger gets out
of the back seat; what you will find out was a
Nissan Altima. He didn't came to the park alone.
There were two other individuals. There was the
driver and front seat passenger. The driver was a

gentleman by the name of Michael Evans. Front seat

passengér was Rashean Thamas.

The next thing Johmny perceives as he's
sitting there with a three year old on his lap is
that he's now being struck in the back of the head

with a heavy doject. It hurts. Shaheem is still in

his lap. He tries to rise fram the chair but is
struck once or twice again. He pushes Shaheem out
of hars way, he falls to the ground, and then a
loud explosion as a bullet that rips through his
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back exiting his abdamen. It's Wednesday. Monday
1s caming. A black man with dreads, light skin, is
swearing profusely at him, threatening him with the
gun again as he points it at his head. All the
while he's hearing little Shaheem yell at the
attampted murderer. The would-be killer isn't
finished. Remenber, it's Wednesday. He rips the
gold chain with the unusual medallion off of
Johnriy's neck, and Johmny is that young man with the
striped shirt with his hands folded sitting right
behind counsel table. They get his wallet and
everything that a wallet conta_ms Then this ammed
rokper, would-be killer, makes his escape, hops into
the back of that Nissan Altima and drives away with
the others in that wehicle clean as a whistle. TIt's
Wednesday and Johlmny is left there bleeding with a
hole in him; but folks, Monday is caming.

Monday, June the 18th, 2012, this Monday.
This is the Monday we've been waiting for because
what will this Monday show? Monday you will hear

fram Arentheus Garrett who's in the courtroom —
he's got a cast on his am today — who heard a loud

explosion, looked out his window and saw Thamas
Davis, black man, light skinned black man with
dreads, standing over the fallen body of Johnny
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Henicks with a gun in his hand. Now you'ie gonna

“hear how Arentheus ran to the other side of the

trailer with his buddy Demetrius in there calling
out the license tag numpber of the Nissan Altima and
Demetrius is calling 9-1-1, calling it out in his
presence, the tag muber he read. Now let me just
stop‘ here one secord. |

You're gonna hear that Arentheus has got a
record. He's got a substantial criminal record.

I'm not gorma hide that fram you. Johnny Henicks
has got a criminal record. But the place of this
shooting and the time of this shooting was chosen by
Thamas Davis, not Arentheus Garrett, not Johnny
Henicks. He shot him in front of the people he shot
him in front of. Johnny will tell you what he saw.
Ard as His Honor mstxucted you, record or no record
you are to judge the crédibility of this witness ard
this victim.

Monday will show.also that this crime
happened at approximately 2:19. And at 2:23, the
Nissan Altima containing the driver Michael Evans,
Michael Tyon Evans, Rashean Thamas, the front seat
passenger, and Thamas Edward Davis, the accused in
this case, saw them going down National Cemetery
Road, spotted by law enforcament. I make fim of
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him, but the one that looks like a hobo here with
the long white beard, Santa Clause, Rodney Fridley,
was in a car with other narcotics agents. This
wasn't a narcotics case. That's what they do for
the city police. They spo{:ted this vehicle as the
license tag was called out over dispatch, and they
were on this vehicle. They gave chase, and
ultimately these fine officers fram the City Police
Department caught the three individuals after they
bolted fram the vehicle. Michael Evans, the driver,
caught. Rasheem Thamas, the front seat passenger,
caught. Thamas Davis, the accused in this case, the
pack seat passenger, caught. And the only one with
dreadlocks, folks, as he wears his hair today the
same way as he did on Ppril the 6th, 2011, was
Thanas Edward Davis. As you'll see photos of their
booking pictures when they were arrested with
Michael Tyon Evans with short hair, Rasheem Thamas
with cormrows, and this gentleman as you see him
today as he was way. back then.

What else will this Monday show you? That
of the three, the only one that had gunshot residue
on his hands was Thamas Edward Davis. You will also
see where that gold chain with the unusual medallion
was located. Folks, it was in the wvehicle. You'll




O W N oy e W N

NN N NN R R R e o
PRIUI[IIDNBBBEEIELGEILES

also see that Johrmy Henicks' wallet with his
identifying information was found in or in close
proximity to the vehicle, the vehicle that the three
ran fram. You will also see that a .45 caliber

semiautamatic handgun was found in the direction in

which Thamas Davis and Rasheem Thamas ran. The same
gun, I would allege, fired the bullet that struck
Johrny Hemicks and tried to kill him. The same gun
that expelled a shell casing that matched the shell
casing fourd at Smith and Smith Mobile Home Park off
of Gilbert Drive. It is Monday; isn't it? |
, Arnd the judge has already told you that
this accused is basically clothed in a robe of
righteousness and is presumed innocent. But it is
on this Mondéy, it may be tamorrow, it may be the
day after, that thie evidence will cut and tatter
that robe. That robe isn't made out of Kevlar or
same impenetrable material. It's simply a
presumption. And once that robe of innocence is
torm off his shoulders by the evidence, it will lead
Thamas Edward Davis bare to the truth of what he
did. And what did he do? Under the law, not per my
opinion, he both attempted to murder Johnny Henicks
with malice aforethought. Malice is a legal tem.
It means a heart bent on evil, devoid of social |
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oonscience, full of ill will. Tt means hatred,
wickedness, wrongful intent to injure another
person. That's what he did, folks, and that's what
the evidence will show. That Johnny Henicks is
alive is a testament to Johnny Henicks' fortitude,
not based on the actions of what this accused did.

He also rokbed Johnny while ammed with a
deadly weépon. There's a third charge that he
possessed that weapon during the camission of a
violent crime. His Honor will instruct you at the
end of this trial that either offense, ammed rokbery
or atteampted murder, are qualifying offenses, that
they're both violent offenses. Now His Honor has
also told you that in a case of this magnitude in
this court that the State has the burden of proving
this defendant's guilt beyond a reasonable doubt.
That is not a fanciful doubt; that is not doubt
beyond all measures. If we prove to you that he did
it and you are fimly convinced that the evidence
shows that he did it, that is beyond a reasonable
dowbt. It's o magical termm; it is a temm of law..
Ard I would propose that the evidence in this case
will leave you fimmly convinced of his gquilt.

Now a trial at its core, as His Honor has
already alluded to you, is a search for the truth
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As you weigh what happened that Wednesday to Johnny
Henicks, the truth as the evidence will show, will
cry out for one verdict ard that's gliilty on all
three counts for that will be a decision that speaks
the truth. 2And when you perfomm your duty and your
obligation under that truth you will have done
justice both to the State of South Carolina and to
this defendant. It is Monday. |

THE COURT: Thank you, Mr. Jepertinger.

Mr. Strobel. o

~ MR. STROBEL: Your Honor, I choose to
address the jury later.

THE QOURT: All right, sir.

Mr. Jepertinger, you may call your first
witness, sir. |

MR. JEPERTINGER: I would call Johrny
Henicks in this case.

THE QOURT: Mr. Henicks, if you'd please
cane around to be sworm, sir.

THE CLERK OF COURT: If you will, sir,
place your left hand on the Bible, raise your right
WHEREUPON,

JOHNNY SHANDRE HENICKS,
having been duly sworn by the Clerk of Court, |
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“testified as follows:

THE CLERK OF COURT: Please be seated in
the witness chair. State your full name for the
record.

THE WITNESS: Johmny Shandre (ph) Henicks.

DIRECTEXAMINATION
BY MR. JEPERTINGER: |
Jolmny, how old are you?
31.
And what is your date of birth?
3/24/81.
Ckay. Are you currently working?
No, I'm not.
All right. With wham do you live?
My father and my mother.
Oby. And what are their names?
Johmny Henicks and Frances Henicks?
Where do you live?
With my mother.
Here in Florence or?
Florence, South Carolina.
Okay, all right. How long have you lived with
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your folks now?
A For about a year now.
Q Okay. Prior to living with your folks with wham
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did you live?

A
Q
A

Q

With Sherry Sparks.

Okay. 2And do you have any children with Sherry?
I have two. ' ‘
Okay. And how many does she have by herself, I

qguess, for lack of better temm?

A
Q

Four.
It's not by herself, I understand that, but she

have four? All right. And the two that you had,
were they the youngest of the —

Yes, sir.

Six?

.Yes, sir.

All right. Ard how old is the youngest one?
Four now.

Ckay. Ard when was his birthday?

Jarwary 8th. |

Okay. 20082

Yes, sir.

All right. And what's his name?

Shaheem, Jay Shaheem Henicks.

At the time that this all happened how old was

he?

A
Q

Three. .
Where did you live with Sherry and the children?
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| A Snith and Smith Mcbile Harme Trailer Park.

Q And can you tell the — I kind of mentioned it
during opening statement, could you tell them where
Snith and Smith Mobile Hame Park is.

 Off National Gametery Road.

Okay. |

Gilbert Drive.

Tt's Gilbert Drive? I was gonna ask you —-
Yes, sir. '

—1s Gilbert Drive there? Is Gilbert -—— let me
ask you, is Gilkert Drive between Freedam Boulevard
and National Cearetery?

A Yes, sir.

Q All right. And is the mobile hame park closer to
National Cemetery or is it closer to Freedam
Boulevard?

A Propably in the middle of both.

Q Okay, fair enough. All right. The date of this

(O Ol I @

incident were you working?

A I was doing sare landscaping for my sister, cut
hervgrass, but I was unemployed at the time looking
for work. .

Q Okay. And when did you do the landscaping for
your sister?

A April — I mean, Bpril Sth.
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Q The day before —

A The day before. o

0 —this happened, okay. That day — what day of
the week was it? '

A Wednesday.

O All right. Was Sherry hare all day?

A She was at the DSS office. |

Q All right. 2And how about the five older
children, where were they?

A At school.

1 Q Where did they go to school?

A Greerwood Elementary.

Q All right. And what were you and Shaheem doing
that day?

A I was going to check the mailbox to get my light
bill.

Q Not the whole day?

A Well, you want me to start the whole day what he
did?

Q Yea, just kind of give us a thumtmnail sketch.

A Woke up, washed him up. We ate. Nice day

outside, decided to walk to the mailbox to check and

see if my light bill camre.
Q Did it came?

A No, sir.
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Q All right. The day went by just kind of normal?
A No. I got hit in the back of the head, shot,
Jewelry gone, my wallet.

Q Okay. Well, we're going to talk about that here
in a second, but up to that point that going on —
A Nomal day. '

Q Excuse me?

A A nomal day.

Q All right. Now what time did the five older ones
get vout of school?

A Usually get hame probably arourd 2:30, samething
like that.

Q And did a bus bring them hame?

A Bus, yes, sir.

Q And would the bus leave them off at on Gilbert
Street?

A Gilbert Drive.

Q Gilbert Drive?

A Yes, sir.

Q All right. And were you and Shaheem waiting for
them?

A Yes, sir.

Q Okay. Can you tell the ladies and gentlemen of
the 'jury right before this incident began to happen
to you, what were you doing just right before it
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happened?
Smoking a cigarette.
Okay. -
Ard talking.
Who were you talking to?
Just friends out there. I don't know them all by
name. We just, we see them eve.ry.day, you know, you
get to know each other. Just talking.
Q All right. And what was Shaheem doing at this
time? |
A Standing up beside me. I ain't sit down yet.
Q All right. And then what happened? Did you go
back to the mailbox to check to see if the light
bill came? | . ,
A No, I done checked it by then so I just got tired
of standing up. The sun was kind of hot 50, like I
said, it was a nice day out to chill. Sat down and
put him in my lap.

All right. And just waiting for the kids?

NI O @ B

Q
A Yes, sir.

O All right. Then what happened?

A And I got struck and shot and radboed.

Q Okay. ILet's go through the — let's slow down a
little bit here. You got struck. Was that the
first thing that you felt?
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A Yes.

Q Did you know where the, where the blow was coming
fraw | | |

A Tt had care fram behind 'cause ain't nobody came
where I could see them.

Q All right. And what did it feel like?

A It felt like sarething hard. I ain't know what

it was though. All T know is I was struck, kind of

lightheaded.

Q Did — were you still holding on to Shaheem at
that point? |
A Yeah, he held on to me.

0 And did you tumn around to help —

A Didn't tum around. Tried to get up again.

Q Then what happened?

A Fell down ard got hit again. I just tried to

Then I got shot.

Were you out of the chair when you got shot or
were you sitting in the chair?
A I was out the chair almost. It was like in
between.'Youmw, when you trying to get up fram

Q

A

Q Okay. Then what happened?
. .

Q
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sanewhere.
Q Well, sit in that chair under the portrait so I
can see you.

MR. JEPERTINGER: Would that be okay,
Judge, for him to —

THE QOURT: Sure, that's fine.

MR. JEPERTIN(ER Why don't you use this
chair if you could, to show the jury what you're
talking about.

THE WITNESS: About like this.

’IHECOURT Arxi—okay
BY MR. JEPERTINGER:

Q Thank you. Just retum to your seat. Ard what,
youhearsanettﬁngorfeelsm\ethingormatv\asthe
deal there?

A hAnother hit. T felt the hit. T ain't — T heard
the shot after when I got shot.

Q And what happened after you got shot?

A lay on the ground. My son was crying. I told
him to run hare. He ran. And T got the — felt
likesaresteeltonyhead,ontmbackofmyhead
'cause I was kind of out of it, and my jewelry got
snatched fram the back. T threw my wallet and it
was over, _

Q Well, let me ask you this, when you got shot can
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you tell the — I know you kind of showed us how you
got shot, but do you know where you got shot on your
body?

A My back.

Q Okay. 2And how do you know you got shot in the
back there? ‘

A 'Cause the assailant was behind me. The
assailant, the accuser was never in front of me. He
was always behind me.

Q And did you ever feel back there for any hole or

anything like that?

A Oh, Iwasmmb. I knew I was hit because T
couldn't move my left side.

Q All right. And at that point do you have any
earthly idea what is happening to you? |

A I was out of it really.

Q Did you have — did you have a chance to hear or
see 4a car? |

A No, I never saw a car.

Q Okay. Did you happen to see who was hitting you
and who was shooting you?

A All I saw was a black shirt. i’got a deScription
of those witnesses, told me what he looked like.

O How about, did you see anything out of the
periphery of your vision what this individual looked
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like?
A All T seen was brown skin like my camplexion and
a durag. That about it.
Q How about hair style?
A Ponytail, but I ain't really pay attention after

Q Whenyou'retalld.ngabmtéponytailazeyou
talking about a white man's ponytail or dreads, or
what are you tal]cmg about? |

A Same ponytail like I got right here. |

Q Similar to what the deferdant has his hair in
right now? _

A He got a ponytail; but like I say, I never saw
his face. ‘ '

Q Okay, all right. And at that point does Shaheem
go hare or does he stay there with you, or what? |
A He was gone. He was gone already.
Q Okay. Is he yelling at anyone at this point?
A Who?

Q Shaheem?
A Shaheem?

Q Uh-twh.

A Yea, he yelled out he shot — excuse my french —
he shot my darm daddy.

Q All right. And do you check your body for any
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holes?

A Yes, sir. This was after the fact though.

Q Okay. And when you say after the fact what do
youmean after the fact? '

A When whoever — éfterhewasgone, that's when I
guess pecple ran over ard I looked at my leg 'cause
my whole left side of my body I really couldn't
feel. Tt wasn't bleeding fram the leg or nothing 50
I lift up the back of my shirt and looked, and I
Jjust seen.a hole.

Q In your back?

A Inmy back. And then I turned and I saw a entry
wound. Then I looked in the front and saw no blood
soIpﬂlewshirtarﬁIsawtheéxitwowﬁ.

Q Now it entered, the bullet entered on which side

" of your body, on your left side?

A My left.
Q Okay. And where did it exit?

A Front of my stamach, right side.

Q Right side?

A About right there.

Q Okay. Now did you get robbed first or did you
get shot first? '

A Shot.

Q All right. 2And then you say that a chain was
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pulled off your neck; is that correct?

A Yeah, fram the back.
Q All right. Can you describe this chain to the
jury?

A Cookie nonster.

Q A cookie monster?

A Slim chain, kind of big John.

O I'm gonna show you State'é Exhibit 34 that's in
evidence. Can you tell the ladies and gentlemen of
the jury what this is.

Cookie monster gold chain.

Was this your property?

Yes. .

When is the last time that you saw this?

Bpril 6th. |

Of 20112

Yes, sir.

And where was this on Ppril 6th, 2011, in
relationship to your person? Was it in your pocket,
around your neck?

A Around my neck.

QO Ard was that the first item taken fram you, the
gold chain?

A Yes, sir.

QO Now what happened with your wallet?
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A My wallet wasn't tooken framme. I threw my
wallet. ‘ '

Q Why did you do that?

A 'Cause I feel that could have saved my life.

Q Did the person that shoot you and took the golid
chai_n, did they say, I don't need that wallet?

A I can't remember but whoever did it took it. I
throw it, it was gone. I didn't get it back.

Q I'm goma show you what's in State's Exhibit 35.
Do you recognize State's Exhibit 35 that's in
evidence?

A Yes, sir, my wallet. _

Q How do you know it's your wallet?

A That's my I.D. card right there.

Q And is this your South Carolina, not a driver's
license, I.D. card?

A Yes, sir.

Q And whose name is on that please?

A Johrmmy Shandre Henicks.

Q 2nd also there is a Netspend visa debit card.
Whose name is on that Netspend Visa card?

A Johnny Shandre Henicks.

Q And I see a Florence County library card as well.
There's a signature on the back. Whose signature is
that?
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A Johnny Henicks.

Q And_whenisthelasttirrej;ousawall of these
things?

A April 6, 2011.

O Okay. After you got shot and after you got hit
in the head with a heavy object and the person left,
did anyone care to assist you?

Yes, sir.

Who came — do you know who came to assist you?
I just know a guycame to assist me.

And what did that guy do?

Help me look for my wounds.

All right. Were you bleeding at the time?

No, sir, I never was bleeding.

All right. Did an ambulance care to get you?
Sheriff came first. '
Huh?

The sheriff came first.

Did you speak with the sheriff's deputies?

Yes, sir.

Do you remember which sheriff's deputies you
spoke with?

A No, sir.

Q Were you a bit out of it? :

A A bit out of it, but he kept asking me questions,

0 PO T O P O P O PO E 0 P
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social security mumber, what's the name of my kids,
stuff like that, just to make sure I'm conscious I
quess. ‘
Q Did an ambulance care after that?
A Yes, sir. .
Q And where did they take you to?
A Mcleod.
O And how long were you at Mcleod Hospital?
A PRoout a week-and-a-half, samething like that,
close to two weeks.
All right. Did they have to do surgery on you?

Yes, sir.

Yes, sir.

Q
A
Q All right. Are you better today?
A
Q

Okay. Now Johnny, I will ask you this and I'm
not doing this to embarrass you; but you yourself
have a little bit of criminal record; is that
correct?

A Strong ammed roldery.

Q Strong amed rotbery and attempted ammed roboery;
is that correct?

A Yes, sir.

Q And that was back in 20022

A Yes, sir.

Q Did you catch a little time for it?
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Yes, sir.

Have you paid your debt to society?

Yes, sir.

Prior to this happening to you on that day on
that Wednesday, did you know Thamas Edward Davis?
A No, sir, never seen him a day in my life.

Q Didn't have a perscnal beef with him?

A No, sir. | :

Q Did you know any of his kin or any of that
nature?

A No, sir. Only thing, only ane I knew was
Rasheem. |

Q Thamas?

LGN = O B

A Thams. I think that's hisname. No? I had a
- squakble with him a couple of weeks before then.

Q All right. But nothing, nothing else?
A Nothing else. o
Q And you never laid eyeballs on this man?
A Never laid eyés on him.
Q All right. Thank yoﬁ. Please answer any
questions that the defense attomey may have for
you. ' |
THE QOURT:  Mr. Strobel.
MR. STROBEL: Yes, sir.
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CROSS-EXAMINATION
Q Mr. Henicks?
A Yes, sir.
Q According to your testimony the individual that
attacked you was apparently rather close to you?
A Yes, sir, close fram behind.
Q He struck you in the back of the head or
whatever; is that correct?
A Yes, sir.
Q Is there anyreasonwhy — or what oould have
prevented him fram shooting you in the back of the
head? -
A You say what could have prevented that?
Q Yes. Was there anything there?
A Well, a chair. That's about the anly thing, a
chair T was sitting in. |
O A what? |
A T said I was sitting in a chair. I wasn't around
no other abjects or nothing.
Q0 You sitting in a chair and that prevented him
fram shooting you in the back of head?
A No. ‘

MR. JEPERTINGER: I would object. This
would call for speculative' answer other than any
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physical impediment if that's what he's getting to.

MR. STRCREL: He's charged with —
THE QOURT: Owverruled. It's a valid
question. He can answer if he knows.
BY MR. STRCBEL:
Q He's charged with attempted muder, that he
attempted to murder you; is that correct?
A Yes, sir.
Q All right. Was there anything to prevent him

when he came up fram the back of you of shooting you

in the back of the head?

A Well, there was if they wanted to shoot me they
could have pulled the trigger, if they wanted to
Kill me.

Q Did he shoot you in the heart?

A No.

Q When he shot you in the stomach and it went out
the other side —

Back to my stamach.

Beg your pardon’>

That fram the back.

Did he say I'm going to kill you?

No.

LOR - ORI @ I

that he wanted to, you to die from this?

Did he — did that person ever use the expression
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A No.
Q But yét you charged him with attempted murder; is
that correct?

MR. JEPERTINGER: I would object to that.
He didn't charge him with anything.

BY MR. STRCBEL: ' .

Q Was anybody else charged besides him with the
attampted murder?

A I think two other.

Q Two others were charged likewise?

A Yes, sir. |

MR. STROBEL: That's all I have, Your
Hornor.

THE COURT: Anything further,

Mr. Jepertinger? Redirect?

MR. JEPERTINGER: No, sir.

THE COURT: All right. Thank you very
mich, sir. You may step down.

MR. JEPERTI[\KER I call Arentheus Garrett
to the stard.

THE COURT: All right, Mr. Garrett. If
you will please ocxne. arourd to the stand please,
sir. _ .

THE CLERK OF COURT: If you will, sir.

86



O © J & U = W N =

N NN N NN B =
O S O R 3SLOLEIODTERGELIERSR

SN - A. GARRETT - DIRECT

place your left hand on the Bible, raise your right
hand.
WHEREUPON,
ARENTHEUS GARRETT,
having been duly sworn by the Clerk of Court,
testified as follows: ‘
THE CLERK OF COURT: Please be seated,
state your ﬁﬂl name for the reoord
THE WITNESS: Arentheus RArrett.
DIRECTEXAMINATION
BY MR. JEPERTINGER:
Mr. Garrett, how old are you?
34, |
Where do you live?
I live on Church Street.
How long have you lived there?
About a year.
Please keep your — if you'd pull that microphone
closer to you. All right, are you currently
working?

(G- Ol SR oI 3 @)

Q Can you tell the ladies and gentlemen of the jury
where you work?

A I work at Golden Corral.

Q Ckay. And what do you do at Golden Corral?
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A I'm a oook.

Q All right. Did you have an occasion to be at
Smith and Smith Mobile Hare Park back on April 6th,
20117

A Yes, I was there.

Q All right. Can you tell the ladies and gentlemen
of the jury what you were doing at Smith and Smith
Mobile Hare Park? _

A I actually went to go and see samebody to get a
telephone mumber fram them so I can make a telephone
transfer.

Q0 Okay. Do you know who the person was you went to

see?

‘A Yeah, Demetrius were there.

Q Rush?

A Yeah. All I know is Dametrius.

Q 2Ard now what time were you there? Ammx:lwhat
time were you there at the mobile hame park?

A I probably got there maybe like a quarter to two,
going on 2:00. I was trying to make sure I made it
back hare before my kids got hare.

Q Okay, what time would your kids get hame?

A Prabably around 2:35, 2:40, savething like that.
Q Where were they going to sc.hool’>

A My kldS were going to school at Mclaurm at the
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time. '

Q And where were you living at the time?

A I was living on Marlboro Street in north
Florence.

Q Okay. Now did anything unusual happen that
afternoon that kind of changed your plans?

A Imean, yeah, this little incident. I hearda
qunshot while I was standing at the refrlgerator and
actually there was —

You were inside of the mobile hare?

Right.

Okay. And you heard a gunshot, correct?

Uh-huh.

Was it loud?

It was loud, yeah.

All right. And can you tell the ladies ard ‘_
gentlemen of the jury — I think you said you were
starding by the refrigerator — what you did when
you heard that qunshot.

A Inean,.assoonaslheaxdagmsmtlloo}@d

out the window, and that's when I pretty much saw
everything.
Q What did you see?

A I saw a guy with dreads standing over the victim
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Q Can you describe —

A —uwith a gun.

Q —that individual to — besides dreads, can you

describe that individual? Were they free dreads,

ponytail dreads, braid dreads, what —

A Kind of pulled up in a ponytail. |

Q Ckay. Do you recognize anybody in the courtroam

that had those dreads pulled up in a ponytail that

was standing over Johrmy I-lemcks”

A T mean, J.tsastrongresenblanoe, youlmwwhat
I'm saying, but it's more like the defendant.

Q All right. And at that — at that point what did

you cbserve this individual with the dreads kind of

pulled up in a ponytail do?

‘A He had a qun pointed at the deferﬁant's head

and — well, atthevictim'shead,arﬁ—
Q Was he talking?

A He probably was, ot fram being inside I couldn't

Q All right. But you saw the gun pointed towards
Yeah.

—Henicks' head?

Right.

And what did you see then?

o B o B
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A Okay. Well, Mr. Henicks was laying on his
starach and I saw him, you know, he reached around

_arxigratbedhisclrainamisnatchedthechainoffof

him. BAnd then I saw Mr. Henicks go in his pockets
and pull, you know, whatever he had in his pockets
arﬁthrewit, and then the quy ran off. Atthe
pointjntméthathemnofflrantotheother
side of his trailer so T could see what kind of ride
he was in.

Q And when you went to the other side of the
trailer to see what type of ride he was in was
Demetrius doing anything at this point?

A Demetrius is already on the phone with 3~1-1. As
soon as he heard the qunshot he ran to — I was at
the window, Demetrius ran to the window, was like,
oh man, that's my brother, blah, blah, blah. So he
got on the phone, he called 9-1-1, and I ran to the
other side.

Q " And what are you looking for at this pomt”

A The car. o |

Q Okay. Ard what type of car did you see?

A It was a white Nissan Altima.

Q All right. And what were you doing with the
Altima? Could you see the license tag?

A Ch, yeah, it was very visible.
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Q All right. I'm gonna show you a picture of 9-B
which is in evidence. - Can you identify that car?
A That look like the same car to me.

Q All right. And was there anything unusual about
the license tag in temms of the letters?

A Yeah, it was two Zs.

Q And what license tag do you see there? Can you
read that for the jury? |

A It says FZZ562.

Q All right. And did you see him get into which
seat of the car?

A Back seat. '

Q Behind the passenger side or behind the driver?
A Behind the passenger.

Q All right. And were you calling ocut the names to

Dametrius while —

A Uh-twh.

Q —the numbers to Demetrius while you were
observing this? |

A Right.

Q All right. After you did that what did you do?
A I ran outside to the victim.

Q All right. 2And what did you do when you ran
outside to the victim?

A Well, Dewetrius hand me a rag and I ran outside
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and I applied pressure to his wound. I stayed there
with him till the ambulance got there.

O Okay. And did you speak with law enforcement?

A Yeah. '

Q And how long did it take for the police to get
there or the sheriff deputies?

A Maybe like five or six mimites.

Q All right.

A Might not be that loryg.

Q Okay. Ard after you spoke with them did you do
anything else in this case?

A Naw, I just stayed with the victim and just asked
him questions to know who he was, did he know where
he was, trying to keep him focused 'cause he pretty

-much kept saying he was dizzy.

Q'Nderentheus, let me ask you, dldycmlqmvmo

Johmny Henicks was at all?

A I mean, I saw him a couple of times fram going

out there to see Demetrius but that's about it.

Q Do you really know him other than seeing him from
cbservation?

A Naw.

Q Allrlght Now Arentheus, youvegotabltofa
record, oorrect?

_A Yeah.
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So no question about that, more than a record?
No question about that.

A lot, correct?

A lot.

Okay. Ard let's just go through these. I guess

you got a burglary corviction and a grand larceny

conviction, contributing to delinquency of a minor,
and lewd act conviction, and maybe an ARHAN |
conviction. [Does that sound good, and I think maybe
even drug distribution conviction. Does that at all
sound right to you?

A Yes, sir.

Q Okay. With all those convictions you had, you
had to do time I take it?

A Yes, sir, I probably gave the Department of
Corrections about five years of my life.

Q When you went to transfer your phone and cbserwve
what you did and all that sort of business and
helped to apply pressure to Henicks' wounds and all
that sort of business, did you think at all about
that criminal record of yours? |

A No.

Q All right. Did that have any significance for
you when you observed what you observed?

A No.
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Q And let me ask you this, when you saw what you
saw, had — ard you're loold_ngoutthewihdowbythe
refrigerator, —

A Right. | |

Q —had that wall fram the mobile hare not been
there, okay, had it not been there, approximately
what distance were you away fram the shooter and
Johrmy Henicks?

A Maybe fram where I'm sitting at now to the desk
that you were sitting at.

- Q Okay. What you estimate that at, about 15,

20 feet?
X Might be less than that.
All right. Ard it was in the afternoon, correct?
Right.
Clear day?
Clear day.
Thank you. Answer any questions Mr. Strabel may

“have for you.

THE OOURT: Mr. Strcbel.
MR. STROBEL: Yes, sir.
CROSS-EXAMINATION
BY MR. STROBEL: |
Q You were relatively pretty close to the action;
were you not?
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A h yesh. o |

Q Ard you can't identify his face today fram wha
Slou saw then? _

A Because his back was turned to the window that I
was standing at.

Q What2

A His back was turned to the window that I was
standing at.

Q I see. The only thing you know is this person
had a ponytail or dreadlocks, samething of that
nature?

A  Dreadlocks.

Q Could you describe to me how he was dressed.

A I couldn't tell you. It was kind of like a light
colored shirt. ,

Q Well, when Officer Parish got your interview you
said he had a white T-shirt.

A That's a light colored shirt.

Q White shirt? |

A Okay.

QO Is that correct?

A If that's what I said at the time, then yes,
that's correct. 4

Q You can't remember? Okay. Did you hear the
victim describe what he was wearing? You were
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sitting over here; weren't you?
Right.
Huh?
Right.
Ard what he said?
What the victim said?
Yes.
I didn't hear a question about the shirt that he
You didn't hear what he said he was wearing?
No.
No. But you said he had a white T-shirt?
That's correct.
And you had never seen him before?
No, sir.
That's all.
MR. JEPERTINGER: That's all T have for
this witness.

O P O B o b

MR. JEPERTINGER: I ask if he can be

THE COURT: Any cbjection, Mr. Strobel?
MR. STROBEL: No.
THE COURT: You're free to go, sir. Thank

5 T
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you.

MR. JEPERTINGER: I would call Rodney
Fridley to the stand.

THE COURT: All right, sir, if you would
please care to be swomn. _
WHEREUPON, y

RODNEY FRIDLEY,
having been duly sworn by the Clerk of Court,
testified as follows: A

THE CIERK OF COURT: Please be seated,
state your full name for the record.

THE WITNESS: My name is Rodney Fridley.

DIRECT EXAMINATION
BY MR. JEPERTINGER:
Q Rodney, can you tell the ladies and gentlemen of
the jury where you work?
A I work with the Florence Police Department with
I'm assigned to the special investigation unit at
this time. |
Q BAnd special investigations wnit basically a
narcotics unit; is it not? |
A Yes, sir. |
0 BArd how long have you been working for them?

‘A I've been with narcotics almost two years.

Q Arxiho«vloncjhasthatbeardbeengxwing?
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A Almost two years.

O That's what I thought, okay. Affectionately
would you be known as an undercover, I guess,
narcotics officer?

A That's what sare pecple refer to us as.

0 Okay. Back on April the 6th, 2011, can you tell
us where you were?

A On—

0 Around, I would say around after two.
A,Wewerein—wewerehihtwoj—therewas five
agents, myself and four others, were in two
different surveillance vehicles working in the east
Florence area of Florence.

O All right. And where would this east Florence
area be? |

A Everywhere east of Church Street all the way doWn
to Palmetto, McIeod Hospital, fram there all the way
@towhem'PetDajryareausedtobe, in that area.
That's where most people refer to as east Florence.

Q Ckay. Bnd did you receive any sort of bolo that

afternoon?

A Yes, we did. When we're in —

Q And we're gonna Stcp right now because they don't
Know what a bolo is except what Argentinians throw
at cattle. What is a bolo? |
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A TIt's broadcast by either an individual officer or
the central camunications. It's for a
be-on-the-lookout is what they're giving us.

Q Okay. And approximately what time would that be
that you reoelved this bolo?

A Around 2:00, samevhere in that area.

Q Okay. Well, I, — you didn't prepare a wri.tten
report. I'm gonna show you Officer Beckett's report
ard see if that can jog your memory ——

A That's correct.

Q —at what time you received the report?

A 2:23. | |

Q Okay, 2:23. Could you write that on the
blackboard there for me please.

A Sure. (Camplies.) That was at 2:23 p.m.

Q Okay. And 2:23 p.m., all right. And the bolo
was for what? ' |

A It was for the report of the County had a
shooting in their jurisdiction. When the County has
a significant incident occurring in their area
they'll bolo it to us in case people that they're
looking for happen to be in the city or close to the
city.

Q All right. And specifically what were you
supposed to be-on~the-look out for?

—
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For the white four door sedan.

And was the information given to you —

Yes, it was.

—reflected on Exhibit 9-B?

That's correct.

Ard that was a white Nissan Altima; is that -
correct?

A Right.

Q With license tag of FZZ562; is that correct?
A That's correct. ' |

Q All right. So you're looking for F2Z2562 on a
South Carolina tag, a white Nissan Altima. At
approximately 2:23 p.m. what did you cdbserve?

A We were — myself, Agent Beckett, and Agent
Collins were in a vehicle, surveillance vehicle
being operated by Agent Beckett. We were eastbound
on Cherokee Road because the offense had ooccurred
over in the area off of Freedam Boulevard so we
started that direction in case we came up on the

LOJ - o B T ©

- vehicle.

Q0 And did you care up on the vehicle?

A Yes, we did.. As we were approaching, heading
towards Freedam Boulevard, Agent Beckett saw the
vehicle caming towards us. As it got closer to us
we turned around and we did verify it with central
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camunications that it was the correct wvehicle by
the tag that was on the back of it.

' Q All right. Pn:lwhatdidyouguyscbthen?'

A We stayed behind the vehicle. We didn't activate
any blue lights or anything at that time. What we
usually do is we get more units in the area in case

‘the chase starts, a chase ensues, or if the pecple

bail out of the vehicle so we're waiting on more

vehicles to get to us or in our location.

Q All right. So you follow that wehicle, right?

A Right. We followed it back westbound on National
Caretery.

Q Okay. And then what happened?

A Before we could follow it too far he started
accelerating making evaswe maneuvers, we figured at
that point they realized who we were.

Q All right. And then what happened? .

A Then the chase — we started a pursuit.  Agent
Beckett was pursuing the vehicle. |

Q Can you briefly tell the jury where you chased
this wehicle.

A Tt stayed — the chase stayed mostly in the east
Florence area. At one point we were in, I guess, a
pasture or a field. As we were pursuing the vehicle
he ran his vehiéletéthepointwherehegot to
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| where thére's a chain across an exit fram the field.

We figured at that point when he saw the doors
caming open théy were going to run on foot, but they
didn't. The vehicle hit the chain. The chain
actually flew, stayed in one piece, flew over the
top of the car and we had to stop at that point
because there's a heavy chain across that exit fram
the field. ’

Q
A

Q

Now you're in one wvehicle; is that correct?
Right.
And you're with Jason Collins here in the red

shirt; is that right?

A

O P 0 ¥ 0 T o

That's correct, yes, sir.

And you're with Officer Beckett as well?

That's correct.

And he's in the white shirt here, —

Yes, sir.

——oorrect? Now you said there are five of you?
Right.

Okay. Who are the other two?

Agent Nida was driving his vehicle which looked

similar to ours except it's a dlfferent color and
Agent Spears is with him.

Q

And Agent Spears is the African Averican

detective there, correct?
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A That's correct. ,

Q 2And Investigator Nida there is with — he's got a
green shirt on; is that correct?

That's correct.

And they're in another vehicle?

That's correct.

Are you guys cammmicating with each other —
Yes, sir. '

——over radio at to this point?

Yes, we were.

What are you talking about at this point? What
were you chatting? |

LGN "I CTEN - G RN I © R

A We were given the location as where we were at as
cach tumn was made. Just bad luck for the driver of
the Nissan that when we got to the chain and
couldn't go any further Sergeant Nida and Corporal
Spearswereoaningcbmthe street, and they
immediately took pursuit up fram us on the back of
the car.

O All right. And then what happened? What did —
A They contimnued. We had to go arourd the field to
get back out. When we got back up to National
Cemetery the people already bush bonded out. They
exited the wehicle.

Q Hold on, you used a term that we're not familiar
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with. Bush bord, what's that?

A They jumped out the car and took off.

Q Now how many people did you see jump out of the
car ard take off?

A There was three.

Q Okay. BAnd did you see anyone leave the rear
passenger seat, right side?

A I didn't see anybody leave the wehicle itself;
but Sergeant Nida called it in, told us who was

ruming where.

'Q All right. And were you given directions of

wherethéyweremmrﬁm? »

A Yes, we were. Two of them we were given
directions. Corporal Spears had already gone after
one.

Q All right. And then can you tell us what you
did. |

A Wewexetoldthatthetwosuspectsv\erémrmng'
northbound through National Cemetery heading towards
trailers over on a dirt road off of Irving Street.
Q Did you go over that way?

A Right. We drove over — we drove our vehicle
till we got to the point where we couldn't drive any
further.

Q And then did you exit your wvehicles?
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A We exited our vehicle, ves, sir.

Q And what did you find or who did you find?

A We, after brief pursuit we found the two other
suspects in the car. One of them's last name is
Evans, and I don't recall the other one at this
time. '

Q All right. But not this individual?

A No, sir. | A

O ALl right. And I'm just asking 'cause — okay.
So it was — you got the two other cnes; is that
oorrect?

- A Unh~Twuh.

Q Okay. If I'mmistaken let me know, okay? All
right, then what did you do?

A Oneofthe,—-thesuspect I detained was actually
laying face down in the ground in the grass. I
placed him in handcuffs. The other suspect was
trwlmgtohidemxjemeathofapordqattherearof
the trailer. And Agent Collins tried to pull him
out fraom under the porch, and he started to
struggle. He was tazed by Agent Collins.

Q All right. Now all three were arrested on that
day, correct? - |

A Yes, sir.

Q. And I'm gonna show you a picture of Thamas Edward
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Davis. Does that correctly reflect — and that's on
State's Exhibit 1. Does that correctly reflect how
he looked on that day?

A I don't recall exactly on that day.

Q All right. How about Michael Tyon Evans on
State's Exhibit 2?

A That's correct.

Q Was that the individual that was tazed?

A Yes, sir — no, sir, Evans wasn't. It was the
other subject.

Q I will show you Rasheem Thamas.

A He was the one tazed under the porch.’. .

Q And of the three, which one was the only one with

- dreadlocks?

A It would be the defendant.

Q All right. Then can you tell us what happened?
A We took—-walkedthanbackto Irving Street
which is in front of the trailer. The lady that
owned the trailer was extrerely upset. She — we -
had called EMS for her so that they could treat her.
She had sare trouble breathing.

Q All right. And then what happened?

A We — at that point my part of it was turmed over
to sheriff's department.

Q All right. And why was — why was all this




O © J o U1 W N P

NONON N N O R R S e e
w»&wBHOkow\lO\'U’lprI—‘S

SW - R. FRIDIEY - CROSS

108

tumed over to the sheriff's department?
A 'Cause that's where the incident, the shooting
incident initially occurred.

1.Q Did — what county did the shooting incident take

place in?

A It's in Florence County.

Q All right. And they have jurisdiction over that,
correct?

A The sheriff's department over the shooting. We
had jurisdiction over the blue light violation ard

'Q All right. That's all I have for this witness.

THE OQURT: Mr. Strobel.
MR. STROBEL: Yes, sir.
CROSS-EXAMINATION
BY MR. STROBEL: | |
Q Isitnwmxierstandjngthattwo.rantavardsthis
trailer park or trailer area and ancther vehicle ran
another direction and you went in the direction
where the two individuals went; is that correct?

A Myself and Agent Collins followed two. Agent

Spears followed the third person.

Q But y'all got in the car and went around?

A We were in — myself and Agent Collins and Agent
Beckett were in Agent Beckett's vehicle, yes, sir.
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Q So you didn't have your eyes on them oontj.mbusly'

fran the time they jumped out of the car?

A No, sir.

O Okay. And you picked up what I assume and you
assured were the two later on?

A No, it was within a couple of minutes.

Q Well, that's later on. |

A Yes, sir.

O And tell me which ane was hidden underneath the
house? | .‘

A The one that Agent Collins detained.

Q Yes, sir, what was his name?

A Whatever they just gave us here. Mine was the
Tyon Evans.

Q What?

A The one I detained was Tyon Evans. I don't
recall the name of the other subject at this time.
Q Well, it was this individual?

A No, sir. That was one Agent Spears detained him.

Q So one is to I assure that Mr. Davis was the one
that went off separate fram the other two?

A Yes, sir.

Q Okay. And who allegedly captured him?

A Agent Spears.

Q Spears?
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Yes, ’si_r.A

Ckay. And did you see him?

No, sir. ' | .

Well, what did he do when he captured him?
That I couldn't tell you. They were in a
separate vehicle. He was going after his quy, and

=l O R R OB

we were going after ours.
Q So you never saw Mr. Davis any?
A No, I didn't see him. Other than the back of
samebody's head in the back of a wehicle, that's all
I saw. They went in different direction.
Q And you didn't see Mr. Davis get out of the white
car? |
A No, sir.
O That's all. Thank you.
| REDIRECT EXAMINATION
BY MR. JEPERTINGER: |
Q Officer Fridley, and I don't mean to throw dirt
on your testimony, but could you be mistaken about
who was caught where and by wham?
A Agent Spears caught the defendant.
Q All right. '
A Myself and Agent Collins caught the other two.
Q All right. |
MR. JEPERTINGER: All right, thank you.
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THE COURT: All right.
MR. JEPERTINGER: If he can be excused,
Your Honor.
THE, QOURT: Any adbjection?
MR. STROBEL No, sir.
THE COURT: Without cbjection. _
MR. JEPERTINGER: We call Officer Collins
to the stand. ‘ |
THE CLERK OF COURT: Raise your right
WHEREUPON,
JESSIE COLLINS,
having been duly sworn by the Clerk of Court,
testified as follows:
THE CLERK OF COURT: Please be seated,
state your full name for the record.
THE WITNESS: Jessie Collins.
DIRECT EXAMINATION
BY MR. JEPERTINGER:
Q Officer Collins, can you tell the ladies and
gentlemen of the jury where you work.
A I'm currently assigned to the special
investigations unit.
Q You're a narcotics officer I take it?

A Yes, sir.
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How lang have you been doing that?
Two—and-a—half years.
Okay. Prior to that were you a street officer?

= OB I )

Yes, sir.

Q Okay. And on April the 6th, 2011, approximately
2:23 can you tell the ladies and gentlemen of the
Jury who you were with and what you were doing?’

A Myself and Agent Becket and Agent Fridley were in
a umarked vehicle conducting surveillance on the
east Florence side of town. |

Q All right. And did anything umsual in temms of
a bolo came out over dispatch ocour?

A Yes, sir. As Agent Fridley stated, a bolo came
out to be-on-look-out for a white Altima that was
involved in-a shooting in the county.

Q And did you observe anything? | |

A Yes, sir. We were close by the area so we
immediately began heading towards Natiocnal Cemetery
Road and actually saw the vehicle approaching us and
we passed it, tumed around and we got behird it. 4
As Igent Fridley stated and maintained the visual on
the vehicle, confimed the license plate was indeed
the one given out on bolo and waited for more units
to arrive in the area. ‘

Q Were you in comumication with Nida and Spears?
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A Yes, sir, we were.

Q@ And did you tell them what you had?

A Yes, sir. We let them know that we were behind
the vehicle, and they were also close by so as they
were — we were following the vehicle, they were
caning towards the vehicle.

Q Okay. And then what happened?

A As Agent Fridley stated, the vehicle began to
accelerate. One of the wehicles we were in, it's an
umarked car but it's frequently used so we figured
that whoever is in the vehicle may have recognized
us as law enforcament. So at that time Agent
Beckett, we let them know where we were at, the road
we were on. We had a patrol unit in the area along
with Sergeant Nida and Corporal Spears so we
activated our blue lights in attempt to meke a
traffic stop on the car.

Q What happened when you did that?

A It began vehicle pursuit. The suspect vehicle
began to accelerate ard tried to conduct evasive
maneuvering to »outrun us. |

Q Then what happened?

A It ended into a — there's a grassy kind of
pasture field on the east side of Florence. The
vehicle went in there. We pursued. There was a
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chain covering a gate. The vehicle being small went
under the chain. Of course, we're in a truck at the
time so we couldn't go and we — Sergeant Nida and
Corporal Spears picked up. the pursuit. We backed up
and backtracked, went back around to get back out on
National Cemetery Road.

Q All right. And then what did y'all do?

A Well, at this time when we arrived on the scene
the suspect had already fled fram the vehicle. One
was already detained by Corporal Spears.

Do you know which one that was? |

Sir?

Do you know who it was?

Rasheem Thamas.

Okay.

and they alerted us that the other two in the
vehicle had gone towards the caretery. We drove our
vehicles far into the ceretery as we could. There
was a wall. ' We exited our wvehicle, went across the
wall, went through a little wooded area. Once we
arrived out the wooded area we had no visual on the
suspects at the time so we stopped, listened to see
if we ocould hear anybody in the woods. We heard
same dogs barking towards Irving court. We went
into that direction, myself, Agent Beckett, and
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Agent Fridley. We arrived at a trailer. If I'mnot
mistaken it's 818 Irving Court. The hameowner, we
assure she came fram the house; sl’xewas.s'creaming,
frantic. She was kind of inaudible what she was
saying; but we assured that, you know, might be
sanebody in the back yard, you need to take a look
so. Bs I entered the backyard I cbserved Mr. Davis
going under the porch of the trailer. There was
another gentleman that was going towards a wooden

fence, like a privacy fence. He had his back to me..

Agent Fridley went to him. I cbserved Mr. Davis

going under the porch kind of pulling on the

underpiming. I went to greb him, pulled him. A
spree struggle ensued which I deployed my department
issued tazer tazing him one time at which he was
placed in handcuffs.

O That was Mr. Davis, the defendant in this case?
A Mr. Davis, yes, sir.

Q And after you placed him in the handcuffs what
did y'all all do then?

A At that time marked units had arrived at the
scene give fram radio dispatch fram Gary Beckett.
He was escorted out and placed in one of the marked
patrol units.

Q All right. Did anybody cane up to Davis at all
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at the scene? _ |
A There was a young lady that was walking from —

| she was at the scene with the haweowner. She was

walking fram the residence and she made a cament
towards Ms. Davis. '

-Q And what did he say in response to that camment?
A He said he apologized quoting, I'm sorry, baby,
I'm sofry, baby. He asked for a drink of water and

then apologized again.

Q He newver told you guys what he was apologizing
for, did he?

A No, sir, he never mentioned that to me. He
mentioned an asthma problem, said he was out of
breath, that he was thirsty.

Q All right. And the other individual that was
arrested there by that privacy fence —

A Yes, sir. | |

Q —the Fridley quy, was whan? Was it Michael
Davis — Michael Evans?

A Yes, sir. , .

Q Was it this individual that you see on State's
Exhibit 27

A Yes, sir, it's believed to be the one that Agent
Fridley was walking him out as I was walking

Mr. Davis out.
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Q Okay. And Mr. Davis is in State's Exhibit 1,
correct?

A Yes, sir.

Q And that's the one you arrested going under the
poxrch? ' '

A Yes, sir, he had — when we had gone into the

yard he had fled, had cut around the back side.of

the porch, was attampting to go under and was
pulling at the underpinning.

Q Right. And State's Exhibit 3?

A As — that's the individual that Agent Spears
had. As I said, when we arrived on scene Agent
Spears was putting him into custody so I did go over
to where he was at. He alerted me they had —
direction they had traveled, fleeing, so I
immediately went in that direction.

Q All right. Arnd did you see all three together
after the arrests? _

A Just briefly other than Mr. Davis 'cause he was
out standing with him at the patrol car.

Q Was he the only one with dreadlocks?

A Yes, sir.

Q All right. At that point what else did you do?
A Ar that point he was just placed in the patrol.
car, ard he was — they were taken back to the scene
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of the car where Sergeant Nida and Corporal Spears

had stopped the wvehicle.

Q Allright.‘ And did you do anything in regards to
the Nissan Altima at all?

A No, sir, the Coﬁnty was arrived at scene at that
Q All right. Didyoudoanyt:hirx;intemsofthe

~ searching for any evidence?

A No, sir, I was not involved in that.
Q Okay, all right. Please answer any questions.
IA'm done Thank you.
A Yes, sir. '
THE QOURT: Mr. Strobel.
CROSS-EXAMINATION
BY MR. STROBEL: '
Q I'm just trying to follow the facts here. I
asked this gentleman earlier who was it underneath
the house ard you telling me that it was Mr. Davis?
A Yes, sir, that is the gentleman that I pulled
fram the porch. |
Q This gentlaman right here?
A Yes, sir.
Q Did he not clearly say it was not him?
MR. JEPERTINGER: Your Honor, that would

call for pitting withesses and I would object to
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that.

THE COURT: All right, sustained. You can
ask him to testify to what he knows.
BY MR, STRCEFL:
Q Well, let me ask you, the individual that was
underneath the house who apologized to the lady who
was Upset there, did he have dreadlocks?
A Mr. Davis, yes, sir.
Q Okay. And there's no question that it was him
underneath the house?
A Not for me, rno, sir. ,
Q Not to you? Okay. Andwhowas~andwhodoyou
saytheotl’serindividualwasthatwasthereinthe
weeds?
A T was concentrating on Mr. Davis. T was actually
Placing him in the handcuffs. Agent Fridley was on
the fence line along with same other officers that
hadar:rlvedonscenesolwasnot over there with
him at the time.
Q Okay.
A My attention was focused on Mr, Davis.
Q 801sthereanyquestlonyourmmdastowhowas
underneath the house?
A No, sir, not for me.
Q Not to you?
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A No, sir. Mr. Davis is the one that was moved
fran under the house by myself.

Was anybody else with you?

When I was placing Mr. Davis into handcuffs —
No, seeing him undemeath the house.

The other agents that arrived.

Ckay.

I can't contest to what they sav. but I know that
for a fact I'm the one that removed Mr. Davis frcm;
under the raxch,

Q Did you see him there?

A Agent Fridley?

Q Yeah.

A Yes, sir, he was in the wvehicle with me. He was
in pursuit with me through the woods.

Q Okay. But he was there at the house looking
underneath the porch? '

A No, sir, he had went to the fence line where the

= O ¢ ¢

other gentleman was.

Q Did he see who came fram underneath the porch?

A T can't attest to what Mr. Fridléy saw. He was
at the scene and he went to the fence ard his
attentions were focused on the suspect there ard I
rawved Mr. Davis fram under the porch. '

Q So who was the other individual that was arrested
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and taken off?

A T didn't walk him to the vehicle; T anly walked
Mr. Davis. My attentions were focused on Mr. Davis.
Q So you didn't see anybody else?

A The gentleman was placed on the ground in
handcuffs, and he had his back to me. I was placing
Mr. Davis in handcuffs at the time.

Q How did you place him in handcuffs?

Q

A Yes, sir.,

Q Andwhosevehicledidyouplthimin?

A He was put in Officer Lindsey Hubble's patrol

Q And what — is she a deputy sheriff?
A She's a city police officer.,
Q City police officer? .
A Currently assigned to the CAT team. .
Q Okay, that's all. Thank you.
A Thank you. ,
MR. JEPERTINGER: That's all, Judge.
Thank you.

THE COURT: Thank you very much, sir.
You may step down.
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MR. JEPERTINGER: I ask if he can be
excused.

THE QOURT: BAny dbjection to him being |
excused?

MR. STROBEL: No, sir, not at all.

THE QOURT: Thank you. You're free to go.
Why don't we just take a short recess.

'MR. JEPERTINGER: Sure.

THE OOURT: lLadies and gentlemen, I'm
gona take a short break a ask you to step back into
the your jury roam. If you need anything let Ms.
Joe know. Please have no conversation about the
case, but we'll get started after we take this short
break. |

(WHEREUECN, the jury was removed fram the
ocourtroan at 4:00 p.m., and the bailiff aporoached

the Bench for an off-the-record discussion.)

THE COURT: Ask him to step out and came
right up here to the Bench.

(Juror 130, Eric Montgavery was retumned to the
courtroam and approached the Bench for an
on—-the-record discussion.)

THE COURT: Mr. Montgamery, care on arourd
here, sir. ,

| JURCR MONTGOMERY:  Good morning, Judge. I
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know the officers. I know it's late but I didn't
know until T sat on the jury and realized I know
each one of the officers persénally. About a year
ago I had a simple possession charge. It was
expunged fram my record. I don't think I can be
objective. T know —

THE QOURT: The experience you had because
of the — |

JURCR MONTGOMERY: Because of the
experience I had with than.

THE QOURT: Ckay, all right. Iet me do
this. I need to pat this on the record, but T'm
goma get you to step back into the jury roam but
don't have any conversation with anybody. And then
I'1]l prabably get back out and excuse you for this,
okay? Just don't have any -—

Ms. Joe, get Mr. Montgcmexy in the other
side ard let him just be carfortable there while I
pat this on the record. Imgomgtobe@ccusmg

(Jumrb'bntgarerywas removed fram the courtroan. )

THE. COURT: Mr. Davis is back in the rodm.
Ineedtoputamatterontherecordlfwemuld
please. Gentlamen, during the — when we took a _
break, when I sent the jury out, I mean, literally




© 0 d B U B W N

NN'NN[\J[\)HHHHHHHB‘HH
N W DN P O W ww J o O e W P o

124

they went out and on the way out juror mumber 130,
juror mmber 130, Eric L. Montgamery, Jr., stopped
Ms. Joe ard said T need to speak to the judge
immediately if I can. She relayed that tome and I
brought Mr. Montgamery out and had the other jurors
go in the jury roam. So he hasn't spoken to any of
the jurors but what he shared with me was that at
the time of going through jury qualifications he
didn't, nothing dawned on him but as he sat here —
and he didn't say which officers he said. But two
officers were involved in him he was arrested a year
or so ago an a I think a possession charge or '
sarething like that and the case was eventually, I
can't ranarber if he pled to it or if it was

MR. JEPERTINGER: PTI.

THE QOURT: I think he might have said
expanged. Anyway, his — he shared with me that
based on that experience and what he went through on
that experience that he could not be an impartial
juror in this case based on his feeling with his
experience regarding those officers so, and he was
pretty emphatic about it. |

THE COURT: So T asked him, I asked him if
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_he had any conversation with any other jurors. He

has not. I have him sitting back over here in the
other side of the jury roam away fram the other main
panel. But he is basically telling the Court that
he carnot be fair and impartial, and he wanted me to
be aware of that. So with that understanding and I

'had him share that with me with Francis present.

I'minclixwd—-orIth:’.rﬂthavetoexmsehjmfmn

the panel. State have any position on it?

MR. JEPERTINGER: I wish he would have
told us sooner, but at least he's being honest now.

THE COURT: He was apologetic until he sat
here and stared and looked at everybody face to face
and stuff it didn't hit him about that.

MR. JEPERTINGER: Well, Judge, we have one.

altermate left.

THE QOURT: We do have an altemate.

MR. JEPERTINGER: We'll utilize him.

THE QOURT: Mr. Strobel, does Defense have
any position on it other than I think the Court
needs to remove him? Now that does take us down to
we're down to 12, which is fine, that's what we
need. I just — we'll just hope that we have no
more attrition and we can get, move on to the end.

Ms. Joe, ask Mr. Montgamery to came around
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please.

THE BATLIFF: All right, sir.

(Juror Montgamery is returned to the courtroan. )

'THE COURT: All right, Mr. Montgarery, I
shared with the attomeys what you shared with me.
I'm going to excuse you fram any further service in
this case. I just reiterate for the record you had
no conversation with any of the other Jjurors
regarding this issue; is that correct?

JURCR MONTGOMERY: No, sir, I was in a
separate roam. | .
- THE QOURT: Okay. But I'm going to excuse
you fram this case, sir.

JUROR MONTGOMERY: Thank you.
{Juror Montgarery was removed from the courtroam at

‘ | 4'10'p m.)

THE, COURT': MI)GIHObeOLIththB.ttO
y'all's attention as we were on a break did
everybody take a break? Does anyone need to use the
restroam or do anything, oryall ready to start
back? ’ , '

THE BATLIFF: I do, Judge.

THE OOURT REPORTER: I didn't take a
break, Judge. |

-THE QOURT: Oh, that's right, Frances nor
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Ms. Joe did. So we're gomna ramain at ease and
we'll start back in just a mament.

(WHEREUPON, a recess was taken from the

proceedings.)

THE QOURT: Ms. Joe, please ask the jury
to join us.

(WHEREUPON, the jury was returned to the

courtroom at approximately 4:24 p.m., and

the following proceedings commenced in

open couht.)

THE QOURT: All right, ladies and
gentlemen, Ms. Boston, you have really accelerated
the letter of success in amazing speed here today.
You went from earlier today being the second
altermate chosen to you are now on the main panel so
you do not have to ocapy that chair. You can — I
don't want to run you out of it — but you are now

' in the main panel. ILadies and gentlemen,

Mr. Montgamery who was on the panel with you as
you're aware, notified the Court of a conflict that
had developed that he was not aware of initially
when we went through the jury process, qualification
process, but that had since came up. 2And he
notified me of that as y'all went out on break.

That's why he wasn't in there when he took our
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break. I've spoken with him. I understand his
conflict and I granted it, his request to be excused
ard he is excused. So we're down to the twelve of

~you as the fact finders in this case. If you recall

when we took the break we were still on the State's
case and'so at this point I'll recognize Mr.
Jepertinger for his next witness.
 MR. JEPERTINGER: We call Keith Lutcken to

the stand.

THE COURT: All right. Officer Lutcken,
if you'd care around to be sworn, sir.
WHEREUPON, ' .
* KEITH VON LUTCKEN,
having been duly sworn by the Clerk of Court,
testified as follows: _

THE CLERK OF COURT: Please be seated.
State your full hame for the record.

THE WITNESS: My name is Lieutenant Keith
Von Lutcken.

| DIRECT EXAMINATION

BY MR. JEPERTINGER:
Q Lieutenant Von Lutcken, can you tell the ladies
and gentlemen of the jury where do you work?
A Yes, sir, I work for the Florence County
Sheriff's Office. ‘
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O And I believe you're numning for coroner; is that
correct? |

A Yes, sir. _

Q That had nothing to do with anything. ILet me ask
you this, what are your responsibilities with the
Sheriff's Department?

A My responsibilities for the last 23 years as I
head up the forensics and crime scene unit for the
Sheriff's Office.

Q Can you just as quickly as possible tell them
what forensic crime scenes do, part of the
responsibilities.

A Well, forensics and crime scenes are broken down
in two sections. Muber one, the forensics aspect
of it, is mainly the laboratory and the office
setting. We also oversee the evidence roan. The
laboratory setting was mmning tests and performing
things on particular parts of evidence that we go
perfomm analytical tests on or send off to have

further analytical tests. As far as the crime scene

processing of it, we go out, we actually are the
ones that go out. We document the scenes, locate
evidence, and collect the evidence.

Q All right. Is it safe to say that you were
marginally involved in this present case we're
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talking about today?

A Yes, sir, marginally.

Q On April 6th, 2011, tell the Jjury how you got
involved in this.

A On April 6th, 2011, I heard the call go out over
the radio to Florence County central dispatch. Any
units that were in that area proceeded in that
direction. As standard protocol one of the quys
that works for me, Corporal Paul Bird, was also in

routetothesceneandlwentasabac]mptohjmand

also supervise the scene.

Q Okay. And where did you head to first, if you
recall? | | '

A . The first place I headed to was the intersection
of Gilliard street and National Cemetery.

Q All right. And who did you meet there?

A When I arrived on scene there were mumerous City
of Florence police officers and investigators on the
scene along with Florence County Sheriff's Office
deputies and also we had our investigators on the
scene and Corporal Paul Bird was on the scene as
well. '

Q Okay. Atﬁmé\anyougot there did you speak with
them to find out what was going on?

A Yes, sir, I spoke with several of the city of
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part test oonsists of what we refer to as stubbies.
They care in little vials. There's a total of two
— there's a total of eight of them. There's a —
they pertain to the back of each hand and also the
palm of each hand. The second part of that test
involves swabs with a five percent nitric acid swab.
Q And you did that to Mr. Davis' hands?

A Yes, sir. 4

Q 2And after you did those tests to Mr. Davis' hands
what did you do with the objects that you tested his
hands with?

A Okay. After testing his hands, as I said, it's a
tmparttestarrlthegmshotresn.chlelqthastobe
sent off to another lab in order for it to be
analyzed The actual camponents of the kit were
sealedtmabagarxitheyweresubseqzentlysent to
the SIED laboratory in Columbia.

Q I'm gomna show you State's Exhibit 36. Can you
identify this dbject, if You need to open it up.

A (Opens exhibit.) Yes, sir. The envelope |
contains three GSR kits, each one fram each subject.
Q So there's a GSR test for Thamas Edward Davis, a
GSR test for Tyon Evans?

A Correct.

Q And for Rasheem Thamas; is that. correct?
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A Yes, sir, that's correct.

Q All right. And the same way you tested

Mr. Davis' hands is standard protocol?

A Yes, sir, the standard protoool for everybody.

Q So Mr. Bird would have done it the same way for
the other two; is that correct? |

A That's correct.

Q All right. And then it was all sent off to SLED
for analysis?

A Yes, sir, it was. |

Q Ard after you did that test and got everything
bagged wp to send off to SLED, what did you do in
this case?

A After that, Mr. Davis was placed in the car to be
transported to the Detention Center located at the
law enforcement center in Effingham. At that time
myself and Corporal Bird, when he finished a series
of photographs and collecting further evidence we
proceeded to Gilbert Drive and Smith and Smith
Mobile Hare Park where the initial incident
occurred.

O And did you find anything of interest there that
sets out in your mind?

A No, sir, I did not. Corporal Bird, at that time
the scene was secured. There was a couple of
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Florence officers and they relayed to me basically
what you've heard in the testimony; that a bolo came

~out over the radio, shooting had taken place off of

Gilbert Drive at Smith and Smith Mobile Hame Park in
Florence. They picked up the car as it was
traveling into Florence. A chase ensued. After
that the subjects bush-bonded fram the wvehicle and
were subsequently apprehended. |

Q All right. Do you came in contact with one of
the individuals in this case, ane of the three that
fled that Nissan Altima?

Yes, sir. Yes, sir, I did.

Which one did you came in contact with?

The defendant Mr. Davis.

Okay. And he was under arrest at the time?

Yes, sir, he was in handcuffs at a patrol car.
Okay. Now can you tell the ladies and gentlemen
of theAjury what your purpose was in dealing with
him?

There was a lot ofaétivities, as you can imagine.
A lot of police officers were oﬁ the scene fram the
city and fram the Sheriff's Office also. Corporal
Bird was in the process at that time of doing what
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we refer to as a GSR. Tt stands for a gqunshot
residue kit on one of the other subjects. At this
time ItookaGSRld.tamlpromaitoperfonnatest
on Mr. Davis' hands also. .

Q Okay. If I were an aocused and you're looking to
see if I had qunshot residue on my hands, what would
be the first thing you do, Lieutenant Von Lutcken?
A First thing we do is examine the hands visually.
You know, gunshot residue is not — we're not able
to visually look at it without a microscope.

Q Okay. Ard after you would examine my hands what
would you do? |

A Well, after examining the hands the subject was,

you know, of course would be photographed. At that
time we'd go ahead — if it's gonna be same time
period before we arrive on the scene the hards are
actually bagged in paper bags to preserve any
evidence that may be on the hands themselves. At
this particular point in time since T was there at
the scene, everything was under control at that
point. I went ahead and took the GSR kit to do the
test on his hands for qunshot residue.

Q Now the kit, is it like a Q-tip or sawething that
you swab over the hards or —

A Well, the GSR kit is a two part test. The two
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deputies on scene. They had the scene secured that
was taped off with crime scene tape, and Corporal
Bird began his process of taking photographs and
looking for any evidence.
Q Ard had any evidence been found, it would have
been given to Corporal Bird at that point?
Yes, sir, that's correct.
After that what did you do?
At that time I cleared the scene.
Okay. So that was it,' that was your involvement?
Yes, sir, that was it.
Thank you so much. Please answer any questions
- Strobel may have for you.
THE OCURT: Mr. Strckel.
CROSS-EXAMINATION
BY MR. STRCRFL:
Q Could you tell after you checked all three of the
defendants' hands that either cne of them, any one
of the three had qunshot residue?
A No, sir, that has to be sent off to Columbia.
Q So you can't see it?

A No, sir, you cannot, not with the naked eye. It

has to be examined under a microscope.

- Q S0 — well tell me, gunshot residue, can you look

at the residue and determine fram which pistol it




W O 3 o0 O - W N =

NN NN NN R R R R e s
O & WIN FPF O W W Jo O s WN P o

SW - K. LUTCKEN - CROSS

136

came fram?

A You can match it to certain cartridges, certain |
manufacturers of cartridges.

Q So you have —

A Not, not pistols.

Q What?

A Not the pistol. The fireamm themselves don't
Create the gqunshot residue.

Q Right?

A It's the actual cartridge that is being fired
that creates the residue.

Q So if there's a cartridge fourd at the scene the
gunshot residue can be matched to that cartridge?
In sare cases, yes, sir, it can.

Was it done in this oné?

I'm not aware of it, no. |

You were not given any informmation back?

No, sir. '

So the qunshot residue cames fram the firing of
the shell, right?

A That is correct.

Q Bullet, whatever you want to say it was.

(O I © B © B

1 A That is correct.

Q AndifIshootitarxisaysareoftheresidzegot
on this desk, could I get it on my hand?
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A You could.

Q I could?

A If you care in contact with it, yes.

Q Ard the only way to determine whether it came
fran that pistol would be to have an analysis done
to determine if it came fram a certain pistol — I
mean, excuse me, I'm sorry, I keep saying pistol, I
meant cartridge. _

A Now let me explain a little bit about gunshot if
I can, the residue itself.

Q Yeah, go ahead.

A Gunshot residue is just a very fine powder and
just merely a ceiling fan can blow it away. It
doesn't last very long. Wehaveaveryshortwin:km
of opportunity in which to collect it. Usually that
window of opportunity is about three hours, anything
after three hours. If the person that we're wantmg
to test is alive, anything past three hours the
laboratory will not accept it. If that person is
deceased, well they will accept it then because that
person has no movement; they haven't bothered it
any. What happens when you actually fire the
weapan, once they firing pins strikes primer and _
ignites the gun powder, that's the explosion that
occurs to send that projectile_doxm the barrel
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whether it's a rifle, shotqun, or a pistol. Once

the projectile leaves the edge of the qun, which is .

barrel or the muzzle, once it leaves that burning
gas cames out of the mwzle or the end of the qun
ard it mushroams. Now of course, on pistols you
have more of a chance of getting qunshot residue on
you ‘and the reason for that is because it's a
shorter weapon. You know, on rifles and shotquns,
yeah, you can get it on you but you're not as prone
as you are with a pistol.

So in this case where a pistol was
actually fired, we would anticipate that the person
that we caught it, you know, would have it on them
due to the short period of time.

Have you examined the pistol?
Yes. '_

You have?

Yes, sir.

And what kind of pistol was it?
It was a .45.

45? And you had .45 casings?
Yes, sir. '

How many?

Mr. Strobel, Ibelleveltstm I didn't collect
the:nmyself but I believe it was two.

R RO O I oI SR N o)
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Q Two? And when you first saw Mr. Davis where was
he? |

A He was at — he was one of the police officer's
patrol car, the City of Florence.

Q And you got him out of the back of the patrol

car?

A If I remarber correctly I got him out of the back

of the patrol car. They assisted me. He was in
handcuffs. His hands were behind his back arnd at
that time — |
And they said it was a city police officer?
Yes, sir.
Do you know what his name is?
I do not, no, sir, I'm sorry.
Do ydu see him in the courtroam?
No, sir, I don't. |
That's all.
MR, JEPERTINGER: Nothing further, Your
Honor, and ask if he can be excused.
THE COURT: Any dbjection?
MR. STRCEBEL: No, sir.
THE CGOURT: Thank you very much, sir. You
may step down. You're free to go.
THE WITNESS: Thank you.
’ MR. JEPERTINGER: Your Honor, I call
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Officer Beckett to the stard.
THE COURT: Mr. Beckett, if you'd please
care around to be swormn, sir.
THE CLERK OF COURT: Raise your right
hand.
WHEREUPON, -
GARY BECKETT,

" having been duly sworn by the Clerk of Court,

testified as follows: .

THE CIERK OF QOURT: Please be seated.
State your full name for the record.

THE WITNESS: Gary Beckett.

DIRECT EXAMINATION

BY MR. JEPERTINGER:
Q Officer Beckett, for wham do you work?
A City of Florence Police Department.
Q What are your current responsibilities?
A TI'm currently assigned to the special
investigations unit which is narcotics.
Q Okay. Arnd were you doing that last April, 20117
A Yeah.
Q Okay. And on April 6th, 2011, who were you
riding with, or who was ridjng with you?
A I was driving and I had Agent Fridley and Agent
Collins in the vehicle with ne.
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Q Okay. 2And we've just all heard about the bolo
that you received about the Nissan Altima. Did you
spot in this case a Nissan Altima?

A Yes. '

Q Did you tum around on it?

A Yes. ' |

Q Okay. When you followed it was the llcense tag
matching the bolo request?

A Yes, it was.

Q Ckay. And after you followed it tell the ladies
and gentlemen of the jury what you did.

A Once we began following it, a short time later
the vehicle picked up speed. At that point we
assumed that they recognized the vehicle and knew
who we were so once I flipped the blue lights on the
chase ensued at that point.

Q All right. And we've heard about the chain so on
ard so forth. Canyouseethethreegetoutofthe
vehicle?

A No, sir.

Q What did you see?

A moe—wegotblockedoffmcauseofthedlain
that was going across the gate.

Q Sure.
A Itwastoolowforthetxucktogoupmﬁersoby
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that time that's when Sergeaht Nida and Corporal
Spears picked up the chase on the other side of the

| chain. By the time we cut back around to get on

Gilliard Street that's when they advised us over the
radio that the three subjects had exited the vehicle
and fled on foot.

O All right. Let me ask you this, did you — what
did you do then, where did you go? |

A Sergeant Nida advised us that the direction that
two of the suspects had begin to flee towards the
cametery which would have been northbound 'cause I

think Corporal Spears had got one just short. short .

distance fram the vehicle.

Q Okay. Arxiwhared1dyouwuﬁup’>

A We ended up in the back yard of a mobile hame off
of the dirt road portion of Exvin Court.

O Bnd did — were there two individuals there that
were of interest to you?

A Yes. .

Q Okay. And one of the individuals, did Officer
Collins deal with him?

A Yes.

Q Which individual was that?

A Mr. Davis.

Q Okay. Ard where did Officer Collins find
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Mr. Davis?

A He was under the back porch of the mabile hare.
Q All right. 2And the other individual?

A He was out in the yard towards the fence, and
that's the one that Fridley was handcuffing.

Q And I know you may not remamber names. I'm goma
show you State's Exhibit 2, which is a photo of
Mlchael'lyonEvansor'IyoandlaelEvans andthree
Rasheaem Thamas. Which one did Fndley have?

A Nurber 2.
0 Which would be Tyon Michael Evans; is that

oorrect?

A That's correct. .

Q All right. Are you aware if Corporal Spears had
anybody, at that point had caught anybody?

A The one with comrows, I believe his first name
1s Rasheem.

Q Okay. AndthatstheonethatSpearscamt
correct? -

A Yes, sir.

Q All right. After all that happened did you do
anything in tems of evidence collection or any of
that other business?

A No, sir.

Q Okay. Did — were you there when Lieutenant Von




O O 1 & D o W N

NN T Y O < i =~
@Q-BB_HOqumw»wNHo

SW - G. BECKEIT - CROSS

144

Tutcken and the sheriff's deputies got there at the
scene? * |
A There was a lot of people out there, and I'm not
sure if I was there when he was on scene or not.
Q Okay. From both agencies, the sheriff and the
city police? | |
A Yes, sir.
Q Ckay. Is that all you did basically was aid in
the capture of Davis and Fridley — excuse me, Dav_is
— not Fridley. Fridley needs to be captured. And
Evans.
A Yes, sir.
Q Is that it?
A That's correct.
Q Thank you so much.
THE COURT: Mr. Strobel.
CROSS-EXAMINATION
BY MR. STRCBEL: | ‘ ,
QI heard testimony earlier and you have too since
you've been here, that the medallion was fourd in
the car. |
A IhadnodealingswiththecarsoI'mnot sure
where it would have been located, not after they
bailed out. |
Q Well, Mr. Van (ph) Lutcken also talked about a
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.45 pistol, gun, whatever you want to call it. Did
you not hear that neither?
A T heard him testify to that, but I had nothing to
do with the .45.
Q You never saw it?
A No, sir,
Q Okay. So were you there when they arrested
Mr. Davis? _ '
A I was caming into the back yard when Agent
Gollins was pulling him from under the porch.
Q Did he have a .45 with him?
A Not to my knowledge.
Q Did Officer Collins have one in his hand that he
got off of him?
I didn't see Agent Collins with one.
Never saw one at all?
No, sir.
Did you ever check the car?
I didn't go back to the wehicle. After they fled
on foot we went to look for them. T had nothing
else to do with the vehicle at that point.
Q That's all. Thank you.

MR. JEPERTINGER: Thank you. Nothing
further, and ask if he can be excused.

MR. STROBEL: No abjection.

o O A oI
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THE GOURT: All right. Thank you very
rmuch, sir. You're free to go.
MR. JEPERTINGER: I would call Agent
Kendrick Spears. |
| THE COURT: All right. Agent Spears,
please, if you'd cave around to be sworm.
WHEREUPON,
KENDRICK THOMAS SPEARS,
having been duly sworn by the Clerk of Court,
testified as follows:
| THE CLERK OF COURT: Okay. Please be
seated. State your full name for the record.
THE WITNESS: ‘Cozporal Kendrick Thamas
Spears. |
DIRECTEXAMINATION
BY MR. JEPERTINGER:
Q Okay, Agent Spears, can you tell the ladies and
gentlemen of the jury where you work. -
A For the special inwvestigations units with the
City of Florence Police Department.
Q All right. How long have you been with

narcotics?

A Six years.

Q Okay. And last April 6th, 2011, what information
did you receive to get you involved in this case? -




W O 3 & G B W N

10
11

13 |

14
15
16
17
18
19
20

21

22
23
24
25

SW - K. SPEARS - DIRECT

147

A We received information through the radio that
other agents were pursuing a vehicle that was
involved in a ammed robbery shooting at a location
in Florence County. -

Q ALl right. And what other information did you
get? |

A That it was a white vehicle, the tag information,
and the location the vehicle was spotted.

Q Okay. And at that point was there any
camunication or shortly thereafter between you and
either Fridley, Collins, or Beckett?

A They gave the location of where they were
pursuing the wehicle at which was a block fran where
myself and Sergeant Nida was located.

Q So when you got that information fram them a
block fram where you and Nida were located what did
you guys do?

A We saw the wehicle enter the roadﬂay directly in
front of us so we activated our blue lights in

atterpt for the wehicle to pull, to pull over for

the vehicle pullover, which the vehicle didn't. Tt
continued traveling south on Gilliard Street. We

‘noticed that it was three individuals in it, a

driver, a front passenger, and a rear passenger, and
as they were traveling with our blue lights
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activated, as they were driving in front of us we
noticed a door was open on the vehicle as if they
were gonna jump out at'any time.

Q Did they jump cut at any time?

A Tt came to a stop at a location at Gilliard ard
National Cemetery, abandoned house where the
individuals fled fram it.

0 Okay. Well let me ask you this, when they opened
the door did they throw anything out of there?

A It.appeared the rear passenger was throwing
items, same kind of vlastic like small ltems out of
the door as the vehicle was opened.

Q All right. and you followed the vehicle of
course? |

A Yes.

Q Andwhenyousawthe_rearpassmgerthxmvjngthe
items out, how long was it before they jumped out of
the vehicle? -
A After the items were thrown they traveled maybe a
block or so before they junped‘out.

Q Okay. Did you see the individuals care out of
the vehicle?

A Yes, I did. ‘
Q And it was — is 2:23 a good approximation of the
time it was? |
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Yes, it was.

Or shortly thereafter?

Yes.

What were the weather conditions like?

It was clear, Sumny.

Okay.

Nice day.

Rbout how far were you fram them when they
lush-bonded or jumped out of the wehicle?

A Pretty close to them, pretty close. Fram me to
you I would‘ say. '

Q All right. At that point did you have a chance
to cbserve the individuals?

A Yes, I did.

Q Okay. What was the hairstyles of the three
individnals if you recall?

A The two individudls I pursued, therea:;paésenger
individual, he had long dreads that were tied in the
back. The front passenger who was running with him
also, he was tall with comrows, braided comrows to
the back, short length.

O And did they nmn — the quy with the comrows and
the long dreads, they ran in the same direction

would you say?

A Yes. They ran east on National Cemetery with the
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guy with the long dreads in front of the guy with
the comrows which was Mr. Davis in front of

Mr. Thamas.

Q All right. And how about the driver of the
vehicle, do you know which way he ran?

A I really didn't keep sight on him. I was
concentrating on the two individuals on my side
which were the passengers of the vebic:le.

Q Okay. Ard at that point what did you do?

A Mr. Thamas was closest, was the closest
mdlv:Ldlm to me su I deploved my tazer qrm.k:nq th
when he rell to the gmni At tat tuwe Mr. Davis
CONTINuen rurruiy, Jurpusy a wali, woeich led into
rhe cemetery on Natlonal Laetery. |

Q Did you get on the radio ana tell people what was
gomg on?

A Yes. BAgent Nida — Sergeant Nida was nearby. He
radiced the direction of Mr. Davis' trawels.

Q All right. And once vou tazed Thamas did you see |
anything out of the ordinary in terms of evidentisry

valie/

A Yes. As I looked up, within mavbe two to five
feet there was a — I oouldseeabérrel of a,
handqun laving in the wood Line area..

’\5 Ard was that the direction that the quy with the
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longdxeadsmsnmnjngin?

A Yes. Yes, it was along that wood line, in the
front of the side.

Q And as well as Rasheem Thamas, ~rmect?

A 1es. —

Q Okay. Was the gqun found in front of Rasheem or
behind Rasheem or near Rasheem?

A Tt was neAr, it would have beep — it would hav
been to the lef* of both subjects nining Tt-was—
Locatea to the left of them, .

Q Arriycu'resayjmtheguywiththedreadswas
nmningaheadofRashean?

A He was ahead of Rasheem.

Q All right. Amididycupickupthegtmatthat
point, or what did you do with that qun?

A No, I kept sight on it. I was dealing with

.Mr.'I‘tmasatthattinesoalltheiniividualswére

captured. I think Sergeant Nida and Officer Powell
stood by the handgun mtil it was recovered by to
the sheriff's office.

Q All right. After you subdued, after you subdued
Thamas what did you do with him?

A He was placed in a patrol vehicle.

Q All right.

A Handouffed ard placed in a patrol vehicle.
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Q And you told them that you were still looking for
the two other individuals; is that correct?

A Yes, they were still. |

Q Now I'm gomna show you what's been marked in
evidence as State's Exhibit 40. Tt has a qun lock
on it. Can you identify this firearm for the jury.
A Yes, Thiswasﬂleharxigmthatwaslocatedin
thewoodlinewl'rerebythetmmbjectswereseen

IUrming.

Q And what caliber is that? Can you tell the jury?

A It's a .45 Highpoint caliber. o

Q Thank you. And I think the only addition to that
is my office put.a gun lock on that, correct?

A Yes. |

Q All right. And it did not have a g lock on
that at the time when you saw it; is that correct?
A No, it didn't. |

Q Okay, all right. And you informed — who is

it — Agent Nida, thatyouhadseenahandgm?

A Yes, they walked across it searching the area.

Q All riaht. Now at that voint did vou go to the
scene after Collins pulled Davis fram out under thar
morute hote — "

A No, I was never over there.

Q —underpinning? Did they bring him back to your
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general area afterwards?

A Yes. Yes, they did.

Q Nowmatcanyou-tellthejuryabouttheperson
that you saw running with Rasheem Thamas and the
individual that they brought back to you? Was it
the same individual, was it a —

A Yes.

0 —different individual?

A Itwasthesameux:ilmdual Mr. Davis,-whieh-1
feel to say during the pursuxt he ccsntm*ed looking
back at us so he was positively 1dent1:1ed as

O And approximately now close were you to him when
he looked, turned back and looked at you while you
were chasing him? |

A We were in the vehicle? Inthevehlcleorcm
foot?

Q Both.

A Bothmthevehlcle We were car length behind
on foot. Again, I would say framme to

Mr. Jepertinger.

Q Okay, all right. And did you do anything in
terms of collection of evidence at all?

A No, I didn't.

Q All rlght . After this point since the shooting
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took place in the county, did you basically tum the
md1v1duals over to County?
A Yes, we did.

Q All right. And was this your only mvolvanent in

the case?
A That's it.
Q All right. Thank you. Pleaseanswerany
questlonsoomselhasforyou
THE OOURT: Mr. Stlobel..
CROSS-EXAMINATION

BY MR. STRORFL:

Q You said you stayed with the .45 till others
care; is that correct?

A Yes, sir, within close proximity of it.

Q Who recovered the .45?

A Sergeant Nida walked up to it as well as Officer
Pdarell. They were by it.

Q And how did Nida recover the .457

A T can't recall how he recovered it but they stood

by with it wntil it was recovered.

Q So they didn't pick it up?
A I can't recall if they picked it uwp or samecne
elsecanebyamlpickeditupmt they —

'Q You can't remamber?

A They took — they pretty much surrounded the gun
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to make sure it wasn't tampered with until it was
recovered.
Q Okay, that's what I'm trying to get at. They
stood around and waited till it was recovered. Who
recovered 1it? _
A T can't recall who actually picked the handgun up
to make it safe. '
Q That's all.
A But they stood by with it.
Q Thank you.
MR. JEPERTINGER: That's all the questions

I have, and I ask that Corporal Spears be excused
fram his subpoena. _

THE COURT: Any cbjection? All right.
That's fine. ,

Iet me get y'all two to step up here real
quick.

(WHEREUPON, counsel approached the Bench

for an off-the-record discussion.)

THE OOURT: ALl right, you may call your
next witness.

MR. JEPERTINGER: Joe Nida to the stand,
William.
WHEREUPON,

WILLIAM JOSEPH NIDA,
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having been duly sworn by the Clerk of Court,
testified as follows: '

THE CLERK OF COURT: Please be seated.
State your full name for the record.

THE WITNESS: William Joseph Nida.

DIRECTEXAMINATION

BY MR. JEPERTINGER: |
Q Okay. Sergeant Nida?
A Yes, sir.
Q I would ask you to tell us, I take it you work
with the special investigations unit and —
A Sergeant with the units.
Q —with the narootics unit; is that correct? I
know we've been through basically the same testimony
over and over again; but just briefly, can you tell
the ladies and gentlemen of the jury how you got
involved in this case, what you saw, and what you
did in terms of evidence collection or dealing with
evidence in this case.
A Yes, sir. As they stated, again, that you heard
nmumerous times there was an incident in the county.
They gave out the vehicle description. They gave
out the tag. At that point we heard on the radio
the other agents had odbserved this same wvehicle,
same white wvehicle, same tag, they gave their
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location. We started heading that way to assist
with the stop. They weren't stopping. We finally

ughtupwn.thtl*mvtmtheyvmt into Irving Court
which is a little dirt road portion. I dbserved a
white wvehicle caning across the field. I doserved
Agent Beckett behind the vehicle following across
the field. I was still on Gilliard Street so we
were ocaning towards me. At that point we figured
they were going tohavetdstopatthe fence, and we
was gorna exit the vehicle then but they didn't.
Theyactuallyhitthed]ajnthatwascrossthe
driveway. ﬂevehlclev.entmxierthecham caning
up our vehicle, and then they turmed and continued
to go southibound on Gilliard Street at that point in
time. Our blue lights and siren was going. We
pulled in behind the vehicle. We could plainly see
that the rear passenger door was Opet. Mr. Davis
was actually hanging out the vehicle; we could see
him clearly.

We followed the vehicle up to a house at
the comer of Gilliard and National Cemetery. The
car went behind the house there. At that point the
backrearpassengerdoorratamedopenthewtmle
tnme it was always oper. when it went behind the
house that individual bailed out; and the other two
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individuals, the driver and passenger, front
passenger, tllejrdoo:scarteopenalsoarldall three
of them fled on foot leaving the vehicle in gear and
mv:ngacrosstheyam Atthlspomtlwasglvm
out the dJJ:ectlon of travel of one individual, the
driver which was Evans, took a left and went over to
the wood line area and was starting through the
modSsoIgaveouthisdJ’Iectionoftxavel. Agent
Spears exited our vehicle and took off on foot
behind the other two individuals, was Mr. Davis and
I think his last name Thamas. SO he was chasing
them which would have been going eastbound an
Naticnal Cemetery Road.

I was watching the lot going on with A-1
over here, 2 here, ard the vehicle again was still
in gear was headed towards National Cametery Road.
ﬂlevehiclemttparxihitanarbarﬂmmtand
actually stopped blocking a lane of traffic, so it
was stopped there. T went on down to help Agent
Spears. Corporal Spears had cne of the individuals
on the ground and had — was handcuffing him. So T
ran down to him; he was good. And T arill keeping
eves on the other individial which was Mr. Davis ag
he went over a brick wall into the cemetery, and I
was still givang out his direction ot travel that he




O W ~ o e W N

NN N RN RN R e
Ln.uwt\)r—‘omooxnoxm.u-tf)mr—'o

SW - W. NYDA - DIRECT

159

was going to be heading northbound. He went across
the ocametery, across another brick wall, and went
into the wood line at that point.

I then — once Agent Spears was fine, I
ran back to the vehicle. The only thing I did with
the vehicle was place it in park for safety |
purposes. I did not have anv other commection with
it other than- just securing it to let the County go

ahead and process it to do their crime scene

mvescagation on it. Went to Agent Spears aga_u_l_,
and we noticea Um.'ht_here was A fiream in close
Jroximity to the incividial he had there. Myself
ama rowell, [ advisea nim Not TO touch_it. We did
not have any contact with that firearm whatsoever to
let the county recover it and process it ard let
them, again, the case originated in the County, to
let them process evezytrmmgam gather the evidence
on that behalf. | |

Q All right. And at that point, and I'll show

you — it's State's Exhibit 40, the handgun. Is
that the qun that we're talking about here?

A Yes, sir.

Q All right. Now while this is all going on I
would suppose that there are agents fram the City
police and the County?
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A Yes, sir.

Q AboutevexycopinFlorenceComtyisoutthere,
oorrect?

A Everybody's caming to assist, yes, sir.

Q Okay. Now at that point did you care in contact
with any deputy sheriff from Florence County?

A Yes. While I'm sitting there doing the paperwork
on our side for violations that could be issued,
Deputy Neal showed up with a wallet and harnded it to
e, ard also there was a ball cap that was brought
to me but he brought me a wallet at this point in
time while I was at my truck. | _
Q Okay. And I'm going to show you State's Exhibit
35. If you could look at State's Exhibit — I'm
showing the wallet that's in there. Iook at that
and open it up.

A This is the —

Q TIs that the same wallet that Deputy Neal brought
to you? |

A Yes, sir, there was an I.D. card in it. There it
is. Ard this I.D. card was in it with Mr. Henicks',
Johnny Henicks' I.D. was in the wallet.

Q All right. |

A ‘At that point I was confused 'cause it didn't
match the individuals that we had so I wasn't aware
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of what was going on at that point.

Q 2And you weren't aware that Johnny Henicks, the
nare of the individual that got shot?

A The victim, I was not aware of that. It Just
didn't match the three individuals that we had
detained.

Q And this ball cap, also in State's Exhibit 35,
that was brought to you?

A Yes, sir, it was.

Q Do you remember who brought that to you?

A I don't remamber who brought that one tome. I
know Deputy Neal is the one that actually had the
wallet, brought that to me. That was dropped by one
of the individuals when they fled on foot after the
chase. | |

'Q All right. And after Deputy Neal brought those

items to you or that item to you, what did you do
then?

A At that point I had the items and they stayed
with me in the truck. And then, like I said, there

| Was IUmerous investigators with the Florence County

Sheriff's Office that were there. I don't recall
which one I turmed those items over to; but they
were given to the Florence County Sheriff's Office.
Q Would it have been possible — now listen to me,
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would it have been possible for you to have given
that wallet to Bob Drulis? |

A Yes. |

Q And can you tell the ladies and gentlemen of the
jury who Bob Drulis is?

A Bob Drulis atthetimewas our supervisor with
our unit who showed Up on scene after the fact after
we had everybody detained and all the chaos and
everything. |

Q Okay. So it is possible that you may have given
him, given him that trifold wallet; is that correct?
A Yes, ard the ball cap. That was the only two
itans that were given to me.

Q And he would — with the instructions for him to
tum it over to the Sheriff's Department; is that
correct?

A Yes. It was part of their case or what have you
or evidence if they may need to it was going to. be
tumed over to them. _ .
Q And at that point once you did that, what else
did you do? |

A At that point we were finished and the county

went on with their investigation with the other

incident.
Q Right, okay. Now just very quickly, other than
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looking at the qun, was the gun loaded at that time?

A Did not touch it. Itappearedtobe It was

laying again a Igw reet rnm us, advised them not to

touch it an chey can be collected, aidn't want to

destrov the possibie evidence wui gppeared Lo COWa

havebeen

Q You had sarecne else grab it, correct?

A T did not. I had Powell stand by with it. I

went on to do paperwork stuff. I know it was there

for actual custodial pick up and recovexy of the

iten.

Q Okay, very good. A’Ihamcyou. Pleaseanswerany'

questions Mr. Strobel might have.
CROSS-EXAMIN_ATI'ON

BY MR. STROBEL: |

Did Mr. Powell tell you who picked up the gun?

No, sir, he did not.

Have you ever asked him to this day?

No, sir, I haven't talked to him about it.

Where is Powell?

Idon't]mowhlssdledule, sir. Hespartofthe

CAT team, Camumnity Action Team, so I don't know if

they're working or what they're domg

Q You hadn't seen him here?

A Not here, no, sir.

- ORI O B I ©
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Q You say his last name was Fowell?
A Powell, yes, sir.
0 'Tt's not Alvin Powell?
- MR. JEPERTINGER: Mo, it's maber 13.
MR. STROBEL: Thank you.

THE .QOURT: Thank you very much, sir. You

may step down.

Iadies and gentlemen, I think we're gomna
recess for the afternoon. I'm going to expourd a
little bit on what I shared with you earlier.
Earlier when you left here — well, first of all,
you hadn't heard any testimony or heard fram anybody
SO you didn't know anything about the case. You've
learned same — or you've at least heard same
testimony about the case so when you leave here to
go hae it's a little bit different than when you
you went to'lech_ because now you're about to go
hare.  You're gonna be around frierds, family, loved
ones or whatever; and dbviously they're gorma be
curious as to whether or not ybu've been selected to
be on a jury, and if you have, what's it all about
ard all that stuff, and that's just understandable.

However, as I told you earlier, you're not to have 3

any conversation about the case. So having said
that, when you do encounter anyone you can let them
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know that you have been selected and that you are
serving on a jury but you're gorna have to tell them
that that's all you can let them know. Saying
sarething as innocent as, well, it's a fellow
charged with attatpted muder or ammed rodbery or
sarething of that nature, sarething as innocent as
that could poSsibly elicit a response that may
affect your ability to be fair and impartial. So
what you.need to tell folks is, I can't tell you
anything about the case, all I can tell you is that
when the case is over I'll tell you everything that
you warit to know about it. Bécause once this case
is' done, once you've done your jcb and were done
with the case, youcanthentalkaboutthecaseto
anyohe you'd like. But until that time, you're
gonna have to ask folks to be patient, ask them to
not continue to push you on questions, just be
patient and that you'll talk to them when it's all
over. Try to, if you can, get a good night's rest.
You can see fram your experience here today that
Jjury service is not taxing fram a physical
standpoint muscularly, but it is physically taxing
fran a mental standpoint so please try to get a good
night's rest if you can when you go hare in this
evening. I'm gonna ask you if you would, to please
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be back in the jury roam at 9:30 in the moming. So
keep in mind, you need to allow for travel time and
parking, but I'd like to get everybody back so we

can start at 9:30. So when you carme back, just like

| you did today, came straight up here. Sameone will

meet you to escort you back into the jury room. 2And
as soon as we have everybody reconvened we'll get
startéd, okay? So everyone else, please ramain in
the courtroam. Iadies and gentlemen, you are
excused. We'll see you}at 9:30 tamorrow.

(WHEREUPON, the jury was removed from the

courtroom at 5:12 p.m., and the following
proceedings commenced in open court.)

THE OOURT: Anything else we need to take
up today before we adjourn, Mr. Jepertinger?

MR. JEPERTINGER: No, sir.

THE COURT: Anything fram Defense, Mr.
Strobel?

MR. STROBFIL: No, sir.

THE OOURT: We'll then reconvene at 9:30. |
Thank you, ladies and gentlemen.

(\NHEREUPON, the proceedings were concluded

for the day to be reconvened on June 19th,

2012.))

-THE COURT: Is there anything we need to

>
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take up before we get started fram the State?

MR. JEPERTINGER: No, sir.

THE QOURT: Anything fram Defense?

MR. STROBEL: No, sir. _

THE QOURT: All right, Ms. Joe, if you'd
Please ask the members of the jury to join us.

(WHEREUPON, the jury was returned to the

courtroom at approximately 9:30 a.m., and

the following proceedings commenced in

open court.)

THE COURT: All right. Good morning,
everybody. Hope everyone had a good evening. I'm
in a mild state of depression. The Gamecocks

dropped a close one last night, but we shall care to
the losers bracket I'm confident. So Mr. Skipper

thank you for your willingness to serve as the

foreman of the jury. I appreciate that, sir. If you

would occupy that seat whenever you're — the jury
is out here. ILadies and gentlemen, everyone else
sit wherever you're canfortable. You don't have to
sit in the seat you're in now. Feel free to just
flow in and out as naturally occurs. If you recall
when we adjourned court yesterday, Mr. Jepertinger
was presenting the State's case, and we are still
in that process so I will recognize Mr. Jepertinger
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for his next witness.

MR. JEPFRTINGER: Good morning, Your
Honor.

THE COURT: Good moming, sir.

MR JEPERTINGER: Your Honor, the State

would call Officer John Powell to stand.

THE QOURT: Officer Powell, if you'd
please care around to be sworn, sir.

THE CLERK OF OQOURT: Place your left hand
on the Bible, raise your right hand.
WHEREUECN, |

| JOHN POWELL,

having been duly sworn by the Clerk of Court,
testified as follows: |

THE CLERK OF QOURT: Please be seated,
state your full name for the record.

THE WITNESS: Corporal John Powell,
Florence Police Departinent.

DIRECTEXAMINATION

BY MR. JEPERTINGER:
Q Corporal Powell, how long have you worked for the
police department?
A T've worked for the City of Florence for the past
seven years. ) |
Q All right. And what are your responsibilities
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for the police department?

a Right now I'm currently the supérvisor for the

Camumity Action Team with the city.

Q Okay. And how long have you been the supervisor
for the CAT team as they call it?

A The — for the last three months I have been
SUpervisor at the CAT team.

Q And were you with the (AT team prior tothat
three month period?

A No, sir. Prior to the last three months I was on
patrol as a training officer for the south region.
Q And how long were you training officer for the
south region of the Florence Police Department?

A For the last three years.

Q GOkay. So on April the 6th, 2011, you were

. training officer for the south region; is that

correct?

A Yes, sir.

Q I take you back to Ppril éth of 2011. Do you
recall that date or any incidence on that day?

A Yes, sir.

Q Around 2:23 in the afternoon on that day could

'youtelluswhereyouwexeandwhatyoumxedoing?

A On that date I was working patrol. I did not
haveatraineeonthat‘daysolwasjustdoing
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- normal patrol activities. I was on Church Street

when we received a call from central dispatch that
there had been an incident on Gilliard Street in the
county. At that point that —

0 Would that be Gilbert Street in the county? I
think you said Gilliard. |

A Yes, sir, it was Gilbert Street at the mobile
hare park.

Q Okay, I'm sorry, go ahead.

A At that time they advised that the suspects
involved in that incident were — left the scene in
2 Nissan headed towards National Cemetery Road.

Then turned on to National Cemetery Road in attempt
to locate that vehicle for the county. The —
several of our narcotics agents advised on the radio
that they had spotted the vehicle down near Jeffords
Street which is still out in the county, and they
were in ummarked unit and they advised that they
started to follow that vehicle. I then stopped on
National Cemetery waiting for them to came on into
the city, and then the vehicle turned north on to
Gilliard. At that time the narcotics units |
activated their blue lights, I activated mine, and a
short pursuit then happened. We went down Irving
Street into a grass lot to where the white Nissan
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drove underneath a chain which was across the
driveway. At that point I could no longer pursue
them. Theduaindidmtbreaksomhadto tum
arond and go back ocut. Several othér narbotics
agents were on Gilliard, picked the vehicle up,
turned back on National Cemetery Road, and all the
occupants of that vehicle then bared. BAs I tumed
on Naticnal Cemetery I doserved Officer Spears on
theside of National euetery koad with one or the
et The groud arcer e had deployed his

t%zerT" I then stopped my vehicle and assisted him..

mn apprélmsion of that suspect.

'Q Okay. And were you with — was investigator, not

investigator, Sergeant Nida on scene as well?

A Yes, sir, SergeantNidathencalreuptomerewe
were at with the subject with Spears.

Q0 BArd did you have an opportunity to view anything
out of the ordinary? |

A Yes, sir. While we were — as soon as we got the
subiect detamedandwas gettlnghlmoff the grournd,
Iobservedawuple Of-feetm
wood Tine there was a handgun laying there. At that

- time Sergeant Nida aavisea just to stand by with it

whiletheytookcaxeoftheothersuspectsarrlwait

on County to arrive.
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Q Did County arrive?
A Yes, sir. Sergeant Summerset then arrived. We
quwegi himkthe ﬁ:cearm, and _“ Tray :Jme ne took
Possession oi the tirearm and 1 wab_leiieved of that
duty. - |
Q Okay. Did you do anything else in this case?
A No, sir, at that point I was free to go. |
Q All right, thank you so much. Please answer any
questions Mr. Strobel might have.
A Yes, sir.

THE QOURT: Mr. Strobel.

MR. STROBEL: Yes, sir.

CROSS-EXAMINATION

BY MR. STROREL:
Q You were standing there when Sergeant Summerset
took possession of the weapon?
A Yes, sir.
Q And how did he do that?
A He took a, I believe it was his pen, stuck it
throughthetriggergua_rdofﬂdefireannarxi
retrieved it and took it to crime scene.
Q Took it where?
A Took it to crime scene or wherever. Once he
received it with his pen and left with it, the
County was already on scene. At that point I
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just — I cleared 'cause I was no longer needed.
Q And did he put it in his car? |
A I have no idea where he took it once he left.

'Ihexe\«rasalotofdeprtiesthere. Once he

retrieved it with the pen and it was clear fram
where the scene I was at, I left.
Q Okay. Thank you.
A Uh-huh.

MR. JEPERTINGER: ' Those are all the
questions I have, Your Honor.

THE CQOURT: Thank you very muach.

MR. JEPERTINGER: I ask if he can be
excused.

THE COURT: Any objection?

MR. STROBEL: No.

THE COURT: You're free to go, sir. Thank

YOu.

MR. JEPERTINGER: We call Sergeant Grant

Summerset. |
THE COURT: Sergeant Summerset, please
cane around.
THE CLERK OF QOURT: If you will, sir,

place your left hand on the Bible, raise your right

hand. A
WHEREUPON,
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KEVIN GRANT SUMMERSET,

having been duly sworn by the Clerk of Court,
testified as follows:

THE CLERK OF COURT: Please be seated,
state your full name for the record.

THE WITNESS: Kevin Grant Summerset,
Florence County Sheriff's Office, sergeant on
patrol. |

DIRECTEXAMINATION
BY MR. JEPERTINGER:
Q Sergeant Sumerset, how long have you worked for
the Sheriff's Department? |
A Around seven years.
What are your current duties?
I'm sergeant on patrol.
Ckay. And what does a sergeant on patrol do?
Supervisory role. I make sure that they get to
where they need to go, make sure they do what they

= G - @

- need to do. .
'Q That would be the deputies under you?

A Uh~huh.

Q Ard how long have you done that, Sergeant
Summerset?

A About three Years now.

Q Okay. On Rpril e6th, 2011, did anything unusual
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hagneninthiscasetobrjn;yououttotheNatioml
Caretery/Gilliard area of Florence County?

A We received a call in reference to a 1075 victim
or a gunshot victim, and we saw — everybody started
headingthatwayamithenthecitycareoutarﬁsaid
that they were behind the vehicle and that they were
in pursuit of it. We all kind of —

O TWere you getting that information via radio?

A Yeah. 2And we all kind of conjoined on National
Cemetery, all units, city and county.

0 ALl right. And you arrived to that scene,
correct? L

A That's oorrect.

O Okay. And did you have an opportunity to either
see Officer Powell or Officer Nida? |

A Idid. I was told that Officer Powell was
standing, standing by a weapon.

QO Right. 2And what did you do when you saw Officer

Powell?
A Iwentpvertherearxd—sohecouldclearlwen‘_c\_

over tnere ad retrievea Tie WRAOON,

O Now [ wed you — aid you pick it up with your
hard or how did you —-

A No, I picked it up with my pen and took it over
to Paul Bird, which is our forensics.
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Q And he works crime scene?
A Uh-huh.
Q OCkay. Is that a yes?
A Yes. Yes, sir.
Q Arxiafteryougavehimt@»egmthat Paul was
standing by, didyoudoanytl"lingfurtherinthis
case?
A No, sir. ,
Q All right. Thank you. Please answer questions
that Mr. Strobel may have for you.
A Okay.

MR.V STROBEL: I have none.

THE QOURT: All right. Thank you very
much, sir. You may step down.

R JEPERTINGER: Your Honor, I would like

to take a witness out of order.

THE QOURT: All right, sir. ,

MR. JEPERTINGER: I would like to call
Agent Pamell fram SIED, ard I'd ask if Sergeant
Sumerset can be excused. |

THE COURT: Any cbjection? All right,
thank you, sir. You're free to go. |
WHEREUPON, |

IRA BYRD PARNELL,

having been duly sworn by the Clerk of Court,
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testified as follows:

THE. CLERK OF COURT: Please be seated and
state your full name for the record.

THE WITNESS: My name is Ira Bird Pamnell,
Jr., P-A-RN-E-L-L.

DIRECT EXAMINATION
BY MR. JEPERTINGER:
Q Special Agent Parnell, for who do you work?
A I work for the South Carolina Law Enforcement
Division, also known as SLED.

Q - And how long have you worked at SLED?

A 39 years ard 6 months.

QO Okay. And what do you do for SLED?

A I'ma forensic firearms examiner assigned to the
main laboratory in Columbia.

O Ard how long have you done forensic firearm
examination?

A For 38 years. o

Q Whatspecialtxajningdoyouhaveorhaveyouhad
to be a forensic fireamm examiner?

A When I first became assigned to the fireamus
laboratory there was no college program that you
could pursue that taught the discipline of fireamm.
identification so once I got my college degree fram
the University of South Carolina, in fact, during
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the latter part of my college career T was also
mr}ohgatSIEDandreoeivingtminingthexe I
underwent a three year intensive intemship program
study with three currently qualified fireamms
examiners. During that time I was taught how to
properly prepare a case, to testify, or to test
fire, to retrieve bullets, microscopically examine
those specimens and to know what to look for when I
was looking through a microscope actually observing
fired bullets or cartridge casings. After that T
attended the FBI National Acadamy in Quantico,
Vizginiawherelreoeivedtmi:ﬁnginfireams
identification. I attended mmerous additional
ocourses offered by the FBT in fireamms
identification. I attended our state police academy
where I also received firearms training, and I've
attended many of the courses offered by the
association of firearm and tool mark examiners which
is an intemational organization of fireanms
examj_ners"thatn‘eetonoea year for a week. We call
that the yearly seminar. I attended as many of
those as the budget would allow. And since that
time and during that time I've testified
gpproximately 640 times as a firearm and tool mark
examiner in South Carolina state court, federal
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district court, and North Carolina state court.
0 Bnd you've been qualified as an expert in
forensic ﬁireaxntemaminaticn in each of those cases,
six?
A I have.

| MR. JEPERTINGER: Your Honor, at this time
T would move to qualify Special Agent Parmell as an
expert in firearm examination.

MR. STROBEL: No cbjection.
THE COURT: All right, without dbjection.

BY MR. JEPERTINGER:
Q0 Ckay. Agent Parmell, I'm gonna show you first of
all State's Exhibit 40 in this case that's admitted
without dojection. Can you identify this, these two
dbjects that are in State's Exhibit 40 and tell the
jury what they are.
A Yes, sir. The State's Exhibit 40 contains a
Highpoint brand firearm. It is inscribed with my
case mumber, specimen rmber, ard initials in three
different areas. And the other item in State's
Exhibit 40 is the magazine, the clip, that would fit
in this State's Exhibit 40, the pistol. This is a

.45 caliber firearm. Tt holds nine unfired
cartrldges in the magazine, and if there's one

" included in the chamber it will hold a total of ten
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cartridges when it's firlly loaded and T did examine
these items.

Q The only difference is there's a trigger lock on
there that we placed on there?

A Yes, sir.

Q All right. Now let me for the ladies and
gentlemen of the jury that may not be familiar with
firearms, to shoot a .45 caliber handgun of this
make and model, can you tell the ladies ard
gentlemen of the jury how this qun is shot, what you
would have to do to shoot it? '
A Yes, sir. As we stated, State's Exhibit 40 is a
Highpoint brand .45 caliber semiautamatic pistol.
Semiautaratic simply means that you must pull the
trigger one time to make it fire. It's not fully
auto. In other words, you can't hold the trigger
back and it fires wntil it's apty. You hawe to
pull the trigger each time you want to fire. Prior
to doing all that, at least one cartridge or unfired
cartridge must be J_ntmduced into the magazine or
mamally placed into the chamber, it's this opening
here. The slide must be let go to go forward, and
the safety must be removed or taken off and the
trlgger pulled applying a certain amount of pressure
to it. And if you're shooting at sarething, then of




W O I o O dx W N -

N NN NN H R B s =
5 W N P S oo oo e oo bB
N

N
wn

SW ~ I. PARNELL -~ DIRECT

181

course the qun needs to be pointed at v&xat you're
intending to shoot.

Q If the qn is not racked back will it Fire?

A No, sir. '

Q If that magazine were in that gun without it
being racked back and it was dropped on the ground,
would it accidentally go off? ,

A No, sir. In my experience with State's Exhibit

40 there were no mechanical defects noted. No

safety or malfinctioning type of defects were noted
so this firearm in my opinion would not fire if he
dropped it on the ground.

Q Okay. So in order to shoot a kullet you have to
go through basically about a four or five step
process. You have to put the magazine in the qun,

Yes, sir, ocorrect.

You have to rack the gun back, correct?
Correct. |

You have to make sure that the safety is off?
Correct.

And it has a safety; does it not?

ORI O I C R - O N

And then you have to pull the trigger; is that
correct?

It does. There's a marual activated safety here.
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A That is correct. _

Q All right. Now, could you talk a little bit
about rifling that barrel please?

A What we're going to get into, ladies and
gentlemen, with the concept of rifling is a little
camplicated, but I'm gonné make it as simple as I
can. Basically rifling is a — it can ke either a
noun or a verb. If you're talking about what's
inside the barrel it is rifling. You're looking at
rifling inside the barrel of this gun and any other
rifle firearm. The noun — I mean, the verb version
of it, is the process of rifling or causing the
rifling to be put inside the barrel. That's done
when fireamms are made. The purpose of rifling,
which if you would look down the bore of State's
Exhibit 40 or any other fireamm that has rifling, it
would appear to you vaguely to be spiraling lines.

In actuality what's, what you're looking at is a

series of narrow and most cases areas metal has been
proved fram the original bore size of the firearmm so
you got like little ditches inside the barrel. The
raised places between these ditches’ are called
lands, and they actually grip the bullet as it's
fired out of the barrel and they impart a spin,
either a right spin or a left spin, much like a
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- right-handed quarterback or left-handed quarterback

will throw a football. The purpose of this spimning
action is to stabilize the bullet to make it go
straight as opposed to throwing it sideways and it
wokbling everywhere. The rifling grip of the bullet
ard during the manufacturing process, this barrel
would have been drilled prior to being rifled.

Drill marks inside this barrel are totally unique
and randam, and during that process little
imperfections are inside the barrel on these lands -
and when a bullet is fired down this barrel, these
little imperfections mark each bullet that's fired
through the barrel.

Now the same idea applies to cartridge
cases that are fired out of a gun. When it's
manufactured a firearm has many individual areas of
machine, and during the machining individual and
unique defects are left on various areas inside the
gun which mark cartridge cases just like they do
bullets making them unique to a particular gun.

Q Okay. Having said that, were you given a fired
CCI brand .40 auto-caliber cartridge case?

A Yes, sir, I was. |

0 And by the way, the bullets that were in the
magazine, were they also unfired CCT brarnd .40
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auto—caliber cartridges?
A Yes, sir, should be 45.
Q All right. I'm going to show you State's Exhibit
37. If you ocould open that up — and I don't have a
knife with me.
(Witness opens State's Exhibit 37.)

THE WITNESS: This packet is marked
State's exhibit 37 and it also bears my case nurber, -
specimen numoer, and sealing mark which break the
seal when I put on it. Interior box has the same
seals. And ma& State's Exhibit 37 is a fired
.45 caliber OCT brand cartridge case.
Q And once again, that is the same type of casing
that would be in this magazine? |
A TIt's the same caliber of cartridges that would be
Fired in State's Exhibit 40 and used in State's
Exhibit 40's magazine, yes, sir.
Q All right. Now did you have a chance to analyze
the rifling that we just talked about in temms of
lands and grooves and imperfections on that fired
.45 auto—caliber cartridge case?
A As we discussed a few minutes ago the randam
markings that were placed, or left rather — they
weren't placed there, they were inadvertently left
there during manufacturing — of State's Exhibit 40,
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these individual and unique and unintentional
markings occur on each fired cartridge case that is
fired, or that I fired, in State's Exhibit 40. And
the way. I know this is I microscopically campared
the test cartridge cases which I fired in State's
Exhibit 40 into our water tank. The water tank is
mainly for pullets. It slows the ballet down
without damaging it; and as a result of firing, the
fired cartridge case also goes into the water tank
ard settles into the cup in the bottam. Once I
retrieve those I campared the test, which I fired in
State's Exhibit 40 to each other, first of all, to
determine whether or not State's Exhibit 40 was
marking each cartridge case in the same way. I did
determine that State's Exhibit 40 was consistently
marked in each cartridge case that was fired through
it. I then microscopically ocampared the markings
left on the pr‘jirer erd for the case head of State's
Exhibit 37, this cartridge case, campared to the . |
test that I fired through State's Exhibit 40. I
fourd sufficient individual identifying -
characteristics for me to conclude that in my
opinion State's Exhibit 37, this cartridge case, was
fired in State's Exhibit 40, this pistol, and no
other pistol.
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Q And you've reached that conclusion to a
reasonable degree of your expertise and certainty,
correct? '

A Yes, sir, based on my experience andtranux;and
the camparisons that I conducted.

Q All right. Now obviously you're in Colurbia,
correct?

A T an. :

Q Andyoudoh't}mowwherethis cartridge case was
found. It was presented to you with the ham:igun and
this cartridge case, correct, sir?

A That's correct. ,

Q So you would not know where this particular item
37 was found?

A No, sir, I don't.

Q All right. But no question in your mind this

cartridge was fired fram this qun?
A Inmy opinion State's Exhibit 37 was fired by
State's Exhibit 40.
Q All right. Thank you so much, Agent Parmell.
Please answer any questions that counsel may have
for you.
THE QOURT: Mr. Strobel.
CROSS-EXAMINATION
BY MR. STROBET.:
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You said you only examined one Cartridge?
Yes, sir, one .fired cartridge case.

There weren't two?

I only received ane.

We heard testimonv earlier thev thought there
were two cartridaes -

MR. JEPERTINGER: Objection, Your Honor.

BY MR. STROBEL:
Q But you only examined one?

MR. JEPERTINGR: Iet me state my
objection. There's no way that Agent Parnell would
know about other testimony. |

THE COURT: All right, sustained.
BY MR. STROBEEL:
Q Did you check the gunshot residue?
A No, sir.
Q You don't do any of that in your laboratory? |
A No, sir, not in my section. There are others
that do that.
Q Okay. So you just made a detemmination that the
cartridge that was presented to you to examine was
fired fram that .45?
A That's ocorrect, yes, sir.
Q That's all. Thank you.

MR. JEPERTINGER: I have nothing further
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of Agent Pamell. I would ask if he could be
excused.

THE COURT: Any objection?

MR. STRCBEL: Oh, no, sir.

THE COURT: Thank you very much, sir.
Good to see you. You're free to go, sir.

THE WITNESS: Appreciate it.

MR. JEPERTINCIR Your Honor, at this time
Your Honor, I would call Special Agent Ila Simmons
out of order still. |

THE QOURT: Mr. Simmons, if you'd please
care around. '
WHEREUPON,

ILA SIMMONS,

having been duly sworn by the Clerk of Court,
testified as follows: ‘

THE CLERK OF COURT: Please be seated and
state your full name for the record.

THE WITNESS: My name is Ila Simmons.

DIRECT EXAMINATION
BY MR. JEPERTINGER:
Q Ms. Simmons, where do you work?
A At the South Carolina Law Enforcement Division,
also known as SLED, in the forensic laboratory trace

evidence department. |
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Q Okay. Briefly please tell us what trace evidence
is, if you could. '

A Trace evidence encarpasses several areas of
forensics. We analyze gunshot residue. We perform
camparisons on fiberé, paints, and glass, as well as
any fire debris or arson residues that may be found

~at a scene.

0 All right. And do you have any special training
or education that you've received to be an examiner
in trace evidence?

A Yes, sir, I received a bachelors degree in
chemistry. After campleting that I came to work at
SIED. My first three years at SLED I worked with a
court qualified trace evidence examiner. During
that time I hawve learned how to collect and analyze
trace evidence. I had to take written and practical
examinations during that time, camplete each one
with one hindred percent efficiency. Each year I
have to take a proficiency test brbught into our
agency by an outside campany and also camplete it
with one hundred percent efficiency. I'm a marber
of the FBI qunshot residue symposium where each year
the FBI invites analysts fram around the world who
analyze gunshot residue to care and discuss the
standards and practices that everyone will use. I'm
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also a menber of the Southern Association of
Forensic Science, and each year I attend seminars
and different courses to keep any up-to-date on all
the new fj_ndings"in trace evidence.

Q All right. Hawve you ever had to testify in court
before?

A Yes, sir, over 200 times:

Q Okay. And have you been qualified as an expert
over 200 times?

A Yes, sir, in state and federal court.

Q In trace evidence examiners?

A Yes. ‘

Q Both in state and federal court?

A Yes, sir.

MR. JEPERTINGER: Your Honor, I would ask
that Ms. Simmons be qualified as an expert in the
analysis of trace evidence.

MR. STRCBEL: No objection.

THE COURT: All right, without objection.
BY MR. JEPERTINGER:

Q Ms. Simmons, before I show you an exhibit I would
like to ask you to tell the ladies and gentlemen of
the jury a little bit about gunshot residue.

A Gunshot residue is a mixture of microscopic
chemicals that care out of a gun when it's fired.
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If you watch the old westermn movies you'll see a big
plffofsmkeomeoutofthegmsv\rfmtmyshoot
them. Well, the gunshot recognize is mixed in with
the smoke fram the gun powder. It can get on
anything in close proximity to the gun including the
hands of the person holding the gqun and shooting the
gun. It's a mixture of metals, mostly barium, lead,
arnd antimony. |

Q So it's a mixture of those three things. Now let
me ask you this, how long does gunshot residue, lack
of a better temm, remain on the hands of a shooter,
of a — samecne that's living? |

A The longest that we've ever seen is six hours.
Gunshot residue has the consistency of flour so it's
very light, very easily removed. It is optimum that
if saveone is believed to have shot a qun, that a
gunshot residue kit can be collected immediately
because everything that sameone does with their
hands, handling a towél, putting clothes on, washing
their hands, showering, can remove gunshot residue.
So up to six hours gunshot residue can be fourd on a
living person. On sameone who's deceased their
hands are no longer making contact with things,
their bodies are no longer sweating, they're not
absorbing things through the skin, so it can remain
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on a decedent's hands indefinitely.

Q Obviously if samebody washes their hands it's
gone?

A Yes, sir.

Q All right. Now a question that I have is, can
gunshot residue be matched to a firearm? |

A No, sir, it cannot.

Q It camnot?

A No, sir.

Q Now can you explain that to the jury why that
cannot be done? '

A Yes, sir. When you put a cartridge in a qun and
you fire it, — you heard special Agent Pamell
talking about that a mament ago — the gqunshot
resident cames frcm a primer cap, when Federal,
Remington, Winchester purchase a primer cap 'they all
purchase them fram the same campany SO primer caps
are all the same, the chemicals are the same. So
you can't carpare the gunshot residue fourd in this
gun to any cartridge because they all use the same
type primer cép. It would be like trying to take
green beans out of a can and saying did it came out
of a Delmonte can, did it came out of a, you know, a
Wal-mart can because it's all the same green bean.
You can't campare it back.
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Q Okay. Now when you receive samples fram a law
enforcarent agency for analysis, what is the process
that you do to determine whether there's gunshot
residlie or not? ' |

A A standardized kit is generally sukmitted fram an
agency; in this case it was fram Florence. And the
stardardized kit contains two carmponents. It
contains a double sided sticky tape with a handle
that is dabbed over the hands of whamever is
believed to be in the vicinity of a gun when it's
discharged to see if qunshot residue is present on
their hands. The second portion of the test would
be g-tips with a small amount of nitric acid. These
two are swakbed over the areas of the hands of
anyone who may be in the vicinity of the gun when
it's fired. They care into our lab. They're
brought into our federal log-in area where all
evidence cares in. They're assigned a lab
identification number. Each piece of evidence is
assigned an’item or specimen mmber, and then it is
brought into our lock-down area where it is locked
up, sealed by the agency at the time it's being

logged in, sealed with a piece of evidence resistant

tape so that if saneone were to mess with it or try
and open it it'd be clearly evident. It's then put
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into a locked area until I came down and I get the
evidence and take it to my custody. When I take it
into my custody I take it back to our laboratory
which is upstairs, and then I process it for
analysis to see if any gunshot residue is present.
Q All right. Now in this case I'm going to show

you what's in evidence without cdbjection State's

Exhibit 36. The package has been opened already,
okay, during court. Can you tell the ladies and
gentleren of the jury what that is please.

A Yes, sir, I can. State's Exhibit 36 contains, is
a Manila envelope that was sulmitted to SIED, and it
contains three qunshot residue collection kits fram
three different persons.

Q Okay. Ard can you tell us the three individuals
that you received kits on? |

A Yes, sir. I received one kit fram Thamas Devis.
T received a kit fram Tyon Evans and a kit fram
Rasheam Thamas.

Q All right. Based on your analysis and within a
reasonable degree of certainty of your expertise can
you tell the ladies and gentlemen of the jury what
results that you found when analyzing the GSR kits
fran all three individuals and let's do it one by

ane.
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A Ckay. On the kit fram Thamas Edward Davis I
found the metals were consistent with gqunshot
residue on the palm of the right hand and on the
back of the left hand.

Q All right. Ard let me ask you this before we go
on, when you are shooting a what I would call,
consider a short barrel gun, as opposed to a rifle

- or shotgun, what is the likelihood of getting

residue on your hands?

A It is more likely to get gqunshot residue on your
hands fram shooting a handgun, a small barreled gun
like this, than a rifle that you would hold like
this because the barrel is so much farther fram the
hands of the person shooting the gun. In a
situation where you have a rifle and the gunshot
residue is going to be caming out, most of it is
going to come cut the muzzle of the gun. So when
your hands are farther away fram where the gunshot
residue is caming out, you're gorna get less on your
Q All right. So once again, and I think you
testified to t}ﬁs, that on the right palm the
quantities of metal found were consistent with
gqunshot residue on Thamas Davis' right hand?

A Yes, sir.
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Q And the right back, you did not find the presence
of gunshot residue?

A No, sir.

Q But on the left palm you did not indicate the
presence of qunshot residue; and on the left back,
it could be associated with gunshot residue?

A Yes, sir, that's correct.

Q Okay .. So mostly on the right hand?

A Yes, sir. We found it on the palm of the right
hand and on the back of the left hand.

Q All right. Now, on the GSR kit that you took
fran Tyon Evans?

A On the kit that was sumitted labeled Tyon Evans
T did not find the presence of gunshot residue. The
metals that I found did not indicate the presence of
gunshot residue on any areas of the hands. |

0 And that would include his right palm, his right
back, his left palm, and his left back, correct?

A That's correct.

Q So nothing on Tyon Evans that would indicate the
presence of gqunshot residue?

A That's correct.

Q You also did a GSR kit fraom a Rasheem Thamas?

A . Yes, sir.

Q What did your findings indicate there?
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A Quantities of metals found did not indicate the
presence of gunshot residue on any of the areas of
hands fram Rasheem.

Ard that would be right palm?

Yes, sir.

Right back?

Yes, sir.

Left palm?

Yes, sir.

And left back?

Yes, sir. ‘

Based on your.findings of the three, which one
indicated the presence of gqunshot residie?

A Only the kit that was labeled Thamas Edward
Davis.

Q All right, thank you. Please answer any

LOJN T O I~ O RN O A @

questions that counsel may have for you.
| THE COURT: Mr. Strobel.
CROSS-EXAMINATION
BY MR. STROBEL: |
Q I just wanted to clear up a few things. I
realize you weren't here yesterday; but we heard

sare testimony fram our local expert Mr. Von Lutcken
that the gqunshot residue is really not fram, doesn't

care fram the gun but fram the cartridge; is that
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ocorrect? »

A Yes, sir, that's where the chemicals are stored,
yes, sir. _
Q Did you make a detemmination by chemical analysis
that the qunshot residue that you found present came
fran that cartridge?

A No, sir, I did not campare it to the cartridge
case, no, Sir. _

0 Why didn't you do that analysis 'cause he said it
could be done? ‘

A You camnot take the gunshot residue that is found
and campare it back to a particular cartridge case
because the chemicals that are used in each
cartridge are so similar, and they're the exact same
chemicals. It's the same lead, same barium, and
antimony. So if I were to shoot a cartridge through
this gqun and I was to go out and shoot a cartridge
fram another gqun, it would ke the same chemicals
because both cartridges would have the same
chemicals so you can't campare the gunshot residue
that you would find on samecne's hands fram shooting
back to a gqun or back to a specific cartridge
because it's the same chemicals used in those
cartridges.

Q So it could have care — the gunshot residue
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could have care fram any weapon?
A Fram a discharge of any weapon, yes, sir.
Q Thank you.

THE GQOURT: Anything on redirect?

MR. JEPERTINGR: Yes.

REDIRECTEXAMINATION

BY MR. JEPERTINGER:
Q Once again, in temms of time frame that window of
opportunity would only last for six hours if a
person does nothing with his hands?
A Yes, sir, at the nmost.
Q At the most?
A Yes, sir.
Q Thank you so much. I appreciate it.

THE COURT: All right. Thank you very
much, ma'am. Any objection to —

MR. STROBEL: No.

THE CQOURT: —the agent bemg dlsmlssed’>
Yourefreetogo, ma'am. 'Iharﬂ<you

MR. JEPERTINGER: We call Deputy William
Neal to the stard. |

THE CLERK OF COURT: Place your left hand
on the Bible, raise your right hand.
WHEREUPON,

' WILLIAM NEAL,
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having been duly sworn by the Clerk of Court,
testified as follows:

THE CLERK OF QOURT: Please be seated and
state your full name for the record.

. THE WITNESS: William Neal, N-E-A-L.

DIRECTEXAMINATION
BY MR. JEPERTINGER:
Q Deputy Neal, how long have you worked for the
Sheriff's Department?
A Almost 16 years. 4
Q Ckay. Were you on duty last Ppril the 6th, 20117
A Yes, sir. | |
Q Okay. Did you have any reason to go out to the
Naticnal Ceametery/Gilliard Street area?
A I happened to be in that area when the call came
out. o
O And can you tell the ladies and gentleren of the
jury what did you do, sir?
A I was actually at work 'cause I work here; I'd
been assigned to this courtroam. But it was so
close I was almost at a four way stop and I — so I
turned right on to National Cemetery. I noticed a
white car that the suspect were in rolling across
National Cemetery and stopping just short of the
fence at the Pee Dee Mental Health.




W 0O 4 o B d W N =

N DD NN NN R R el =
m»mwmr—lo&ooo\lgmuswr\)t:o

SW — W. NEAL — DIRECT

201

Q All right. And then what did you do when you saw
that?

A Then I proceeded on and then stopped t here on
the side of the road and got out, found out that
they had run into the woods but they had such a Jup
onme I wasn't, ain't no need me ruming in the
woods. So I just checked the car physically and.
then went across the road toward the wood line.

Q Okay. Did you see anything out of the ordinary
in the car itself? |

A No, sir. I didn't search it. I just happened to
look in it to see if —

Q Ckay. And then you say you went ard searched the

wood line? ,

A Well, I went toward the wood line where the city
police. Me and a couple of deputies were in the
woods searching for the suspects.

Q Did you find anything unusual, out of the
ordinary?

A Yes, sir, as I was looking around, the car
actually came through the yard there, you know,
chasing it and they bush bonded in that vard. I
noticed a wallet just laying on the grourd.

Q Okay. I'm going to show you what's in evidence
State's Exhibit 35. That's a bag containing a black
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hat and a wallet. I would ask you to examine this
wallet, sir. |
A Yes, sir, that's the wallet I found based on the
I.D. card. '
Q And the I.D. caxd belongs to who?
A Johrmny Henicks.
Q Okay. Did you care to learn that he's the victim
in this case?
A Yes, sir, I didn't know at the time but I found
the city police officer Joe Nida, and he already had
the hat that samebody found so I said this may help
you out. I don't know anybody'é nae but it's kind
of strange for a wallet to just be laying right
there.
Q All right. And you gave that wallet to Joe Nida?
A T did.
Q All right. After that did you do anything else?
A Ieft. I had to be back here. I only had a lunch
hour break and — |
Q Okay, thank you very much. Please answer any
questions that the defense lawyer would have for
youl.

THE COURT: Any questions?

MR. STROBEL: I have none.

THE (DURI Thank you very muach, sir. Ybu
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may step-down.

MR. JEPERTINGER: And I ask that he be
excused so he can sit here and provide security.

THE COURT: Pny objection to him being ,
released fram his subpoena? |

MR. STRCBEL: No.

‘MR. JEPERTINGER: If it please the Court,
Your Honor, we would call Deputy Greg Parish. I
think I have him listed as Gary Parish; his first
name is Greqg.

THE COURT': | Please, if you'd care around
to be sWom, sir.
WHEREUPON,

GREG PARISH,

having been duly sworn by the Clerk of Court,
testified as follows: | '

THE CLERK OF COURT: Please be seated and
state your full name for the record.

THE WITNESS: Greg Parish.

DIRECTEXAMINATION
BY MR. JEPERTINGER:
Q Okay. Deputy Parish, how long have you worked
for the Sheriff's Department? '
A A little over four years.
Q And what are your responsibilities with the
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Sheriff's Department?

A I work for the patrol division.

Q Ckay, don't get scared, pull the microphone up.
Keep your voice up. Now what are your duties on
patrol? _ |

A Just answer calls that came out on a daily basis.
Q All right. And were you given a call to respond
to anywhere on April the 6th, 201_1, involving this
case?

A Yes, sir. A call came out through the central
dispatch that shots were fired, ard there was a
victim at Smith and Sunith Mobile Have Park.

Q Do you recall what time you got the call to go
out to Smith and Smith Mobile Hame Park?

A Yes, sir, it was at 2:19 p.m.

0 2:19 p.m. Could you write 2:19 on that
chalkioard behind you please.

A Yes, sir (camplies).

Q Thank you. So at 2:19 you got the call to go out
there, correct?

A Yes, sir.

Q Did you get there quickly?

A Yes, sir. I was at the intersection of Third
Loop ard Irby. I wasn't too far fram it.

Q All right. 2And did you care up Freedan Boulevard
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or how did you get there?

A Right up Freedam Boulevard.

Q Ard did you turn left on Gilbert Street I take
it? ’

A Yes, sir.

0 Okay. And when you pulled in to Smith and Smith
Mobile Hame Park on Gilbert Drive on April 6th, 2011
shortly after 2:19, what did you find?

A As I came in there's a large group of pecple. As
I got out of the car I saw the victim Johnny Henicks
laying on the ground between two trailers with a
bullet wound in his abdamen. |

Q All right. And what was his — was he conscious,
unconscious? |

A He was conscious, but I asked him a few
questions. He was unable to answer anything.

Q Okay, a cell phone was going off back there.
Could you repeat that please?

A He was conscious; but upon asking same questions
like his name or what happened, he wasn't ablé to
answer anything like that.

Q All right. At that point was anybody else on
scene fram your department, or did they get there
shortly?

A Deputy Jay Watson who is sitting back there was
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there with me.

Q Okay. Did he care in a separate vehicle or did -
y'all —

A Yes, sir. I was right behind him as we were in

route to that location.

.Q All right. And did Sergeant Jolly Hicks get

there as well?

A Lieutenant Hicks was there a little bit after
once I arrived. o

Q Ckay. And what did Lieutenant Hicks do when he
got there?

A Once he got there we established the crime scene
by putting crime scene tape around the area where we
found the victim.

Q 2nd is that to prevent people fram caming into
the area —

A Yes, sir.

Q —or leaving the area?

A Yes, sir, to prevent fram caming in and
destroying any evidence that was inside the area.

Q Okay. Now did you — you spoke with Johrny
Henicks?

A Yes, briefly waiting for EMS to arrive.

Q Who called EMS, do you know?

A They were staging in an area close by and then we
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care in to make sure it was safe for them, and we
called them there.

QO Bnd you don't know if sameone called the
anobulance? What I'm asking is did saweone call the
anbulance directly or did you —

A Oh, I imagine central dispatch dispatched them
out once they got the gunshot call.

Q All right. Now at that point, Deputy Parish,
after you spoke with him what did you do?

A Once I spoke to the victim, called BMS in, and
once they took him out or took him to the hospital,
we established crime scene by putting crime scene
tape up. I believe at that time the — they — the
city was out with the other, the suspects, and that
sareone came over radio and said there was a
semiautanatic pistol which would mean there's a
shell casing in the area. Once we did that we
located the shell casing. _

Q Now where did you find the shell casing?

A Deputy Watsoh actually found it. There was in
close proximity to where the victim was laying.

Q Okay. Now I'm gornna show you a picture, a
picture which is on State's Exrﬁbit 4-A, ard ask if
you recognize it. ‘

A Yes, sir, that's a shell casing.
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 MR. JEPERTINGER: Now, may he stand?
THE (I)URI‘ Yes, sir.

BY MR. JEPERTTNGER: :
Q You can care around, yeah. Now you're gonna have
to talk up, okay. You're a big, strong fellow,
stand on the other side. Speak up. Now obviously
you didn't place the ruler there? |
A No. |
Q Now sareone 1s taking these photographs and
puatting this one like you're at the meat market,
this marker here. You didn't do that either?
No, sir.
Now you know who would have done that?
I think Oorpo:cal-Paul Bird from forensics.
He's fram forensics, the crime scene guy?
Yes, sir. |
Okay. And that shell casing was found where?
In close proximity to where thé victim was laying
when I arrived.
Q Now did you see any blood out there?

- O O © B

‘A There was a small patch of blood, but there

wasn't very much.

Q Okay. And that small patch of blood, how close
or far was it fram that shell casing? |

A Goi_ng fram memory, I'd say anywhere fram 6 to
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10~-feet, not quite sure.

Q And I show you State's Exhibit 5-A. Is that the
small patch of blood you're talking about?

A Yes, sir.

Q All right. And 5-B, is that a, the mobile hame
A Yes, sir. |

Q -—where, outside where it happened?

A Yes, sir.

Q All right, thankyousonuch Have a seat.

A (Witness camplies.)

Q Now once you fourd that shell casing did ydu pick
it up, or did you do anything, or you jUSt let it
sit there?

A I believe we put a little marker there to mark
its location and just let it sit there.

Q All rlght Ard did you inform anybody about
having found that shell casing?

A T believe we informed the investigator arnd crime
scene Corporal Paul Bird that was there.

Q And they would have picked that partlcular shell
casing up, correct?

A Yes, sir. _

Q All right. BAnd specifically, Corporal Bird?

A Correct.




NN N RN NN R R P B | 2 2
G & W NP O © o Jd o O & W N kR o

SW - G. PARTISH - DIRECT

210

O @ N o U e W NP

Q All right. Now after you did that what did you
do? After you saw that shell casing and the patch
of blood and made sure that the perimeter was
secured and let EMS in, what did you do?

A There's a large crowd of people out there. 1
walked up to them and asked if anyone saw anything.
I believe three witnesses came forward and said they
did. I got their information, asked them a few
questions.

Q All right. And at that point did an investigator
care on scene?

A Yes, shortly after that.

Q All right. Did you speak with him?

A Yes, I informed him of the three witnesses ard he
talked to them after I did.

Q All right. And then what did you do?

A Then I filled out a crime scene log of all the
sheriff office persomnel that was at the location,
what time they arrived.

Q All right, agything else?

A That's all I can recall.

Q All right. Beg the Court's indulgence one
second. I'm gonna show you this document and see if
you can identify it. | ' -

A Yes, sir, that's the crime scene log. I filled
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~out this persocnally.

MR. JEPERTINGER: I'd like to have this
marked.

MR. STROBEL: No cbjection.

MR. JEPERTINGER: Your Honor, we move
without objection State's Exhibit 38 into evidence.

THE COURT: All right, that's State's 38,

- crime scene log in evidence.

MR. JEPERTINGER: Right.
(WHEREUPON, State Exhibit No. 38 was
marked for identification and admitted
into evidence.)
BY MR. JEPERTINGER:
Q And at that time you filled this sheet out on
that day shortly aftér the events happened, correct?
A Yes, sir.
Q Ard the time listed for you and for Watson
getting there was what?
A 2:19 p.m.

Q All right. Thank you so mich. Please answer any |

Questions that Mr. Strobel may have for you.
CROSS-EXAMINATION

BY MR. STROBEL:

Q You say you spoke with three witnesses at the

scene? '
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A
Q

That's correct.
We heard testimony. earlier fram Mr. Garrett.

Were you here when he testified?

A Yes, sir.

Q
A
Q
A
Q

And you filed a report; did you not?
That's correct.

Do you have a copy of that?

Right here.

‘Okay. And what did he say the culprit was

wearing?
A Are you referring to Mr. Garrett?

Q

Yes, Mr. Garrett.

A According to what he said to me that day, he said
he was wearing black pants and a white T-shirt.

Q

A
Q
A

A white T-shirt?.
Correct.
You later spoke with a Mr. Rush; is that correct?
That's correct.
MR. JEPERTINGER: Your Honor, if he's

gorna ask about Mr. Rush that wouid be rank hearsay;
what Mr. Rush would have told him.

THE COURT: Well, if he gets there. He

- Jjust wanted to know did he speak to a Mr. Rush so

I'11 allow that question, and we'll see where we go

fram there.
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" Your Honor.

BY MR, STROBEL:
Q Did Mr. Rush likewise give you a description?
A That's correct.

Q As to what he was wea.rlng’P

A Right.

Q And you later spoke with Keshia . Godoolt?

A Yes, sir.

Q Did she also tell you as to how many gunshots
were fired?

MR. JEPERTINGER: That would be hearsay,

MR. STROBEL: I didn't say how many.

MR. JEPERTINGER: You said tell them.

THE COURT: That would be hearsay.
Sustained.

(Attorneys confer.)

MR. STROBEL: That's all. Thank you.

THE COURT: 2Anything further of this
witness?

MR. JEPERTINGER: No, sir, and ask if he
can be excused.

THE COURT: Any objection?

MR. STRCBEL: No, sir.

THE COURT: You're free to go, sir. Thank

you.
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MR. JEPERTINGER: I would call Jay Watson
to the stard.
WHEREUPON,
| JEFFEREY GREG WATSON, SR,,

| having been duly sworn by the Clerk of Court,

testified as follows:

THE CLERK OF QOURT: Please be seated,
state your full name for the record.

THE WITNESS: Jefferey Greg Watson,
Senior.

DIRECT EXAMINATION
BY MR. JEPERTINGER: |
Q Deputy Watson, how long have you worked for the
Sheriff's Department?
A Sixteen years.
O Okay. BAnd what are your responsibilities?
A Criminal assigned to patrol division, same as
Deputy Parish. At the time of the incident I was
assigned to warrants divisicn.
Q Okay. And without having to go into.basically
what the warrants division does and it's different
than patrol?
A Yes, it is. The warrants division gets
outstanding warrants and we go looking for them,
pick them up, take them to jail.
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- Q All right. Now since you were not on patrol back
on Ppril 6th, 2011, how in the world did you wind up
at Gilbert Drive?

A I was on Freedom Boulevard in front of Lowes when

'the call went out.

Q Where were you? ,
A In front of Lowes on Freedam Boulevard.

Q Okay. Approximately how far is that fram Smith
and Smith Mobile Hame Park?
A A mile-and-a-half.

.'Q All right. When you got to the scene what did
you find?

A I got hung up at the light, and Deputy Parish
caught up with me fram his, you know, when he
answered the call so we both entered the trailer
park at the same time, both parked. I noticed the
same crowd of people around the victim laying on the
ground. We both went up there and saw the victim.

I instructed Deputy Parish to handle the victim, and
I'd start securing the area and removing people that
were not pertinent to the situation. In upon doing
that T turned the comer of the trailer away fram
the victim and noticed the casing laying on the
grourd. And at that time I notified Deputy Parish

that we did have a casing; and I marked the ground,
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marked the area where the casing was.

Q All right. Then what did you do?

A Lieutenant Hicks arrived shortly after that. I

informed him of what we had, of the casing. I then
helped Deputy Hicks — Lieutenant Hicks secure the

crime scene, the crime scene tape, and continued to
assist him until he relieved me and I went back to

my other detail on the warrant division.

Q All right. Thank you very much. Please answer

any questions Mr. Strobel may have for you.

MR. STROBEL: None.

THE COURT: All right. Thank you very
much,. sir; You may step down. BAny objection to his
being excused?

MR. STROBFL: No, sir.

THE QOURT: You're free to go, sir. Thank
you. |

MR. JEPERTINGER: Your Honor, I would call
Corporal Paul Bird to the stand.

THE GQOURT: Corporal Bird, if you'd please
cane aromn to be sworn, sir. |
WHEREUPON, 4
| PAUL BIRD,
having been duly sworn by the Clerk of Court,

testified as follows:
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THE CLERK OF COURT: Please be seated and
state your full name for the record.
THE WITNESS: Paul Bird, B-I-R-D.
DIRECT EXAMINATION
BY MR. JEPERTINGER:
Q Corporal Bird, can you tell us who you work for?
A I'm employed with the Florence County Sheriff's
Office.
Q How long have you been employed with the Florence
County Sheriff's Office? |
A Approximately ten years.
Q Arnd what are your dutles at the Florence County
Sheriff's Office? |
A T presently work with the crime scene wnit. I
respond to major crime scenes folibwed by deputies,
investigators to process anything 'frcmburglaries to
car thefts to- shooting and homicides.
Q Would it be safe tp say that you'd be our CSI quy

in the county?

A That would be. safe to Sy, Yes.

Q Okay, all right. Now how long have you worked
for crime scene investigation or forensics?

A Approximately eight years in crime socene.

Q All right. I take it you were on duty on
Ppril 6th, 201172
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A Yes, sir. |
Q Okay. Did you receive any calls to go out to any
particular areas after 2:19 on April 6th, 20112
A Yes, sir, I did. I actually responded to the
call. I heard it care out on the radio that there
was a shooting incident off of Gilbert Drive.
Q That's Florence County, correct?
A Yes, sir. BAnd that's where Smith and Smith

I think the actual address is Gilbert Drive. I
wasn't too far away from it so I notified the
dispatch that I would be in route. While I was in
route to that particular scene I also heard over the
radio that Florence City police officers, how far
out three suspects National Cametery Road which is
right near the National Cemetery, in that particular
area. I advised dispatch that I would be in route
to that particular scene, first being, that it's a
high traffic area I felt like I needed to process it
before I did the other. .

Q Okay. When you talk about processing a crime

- scene what does that consist of, what does that
entail? |

A Well, it can entail a lot of things depending on

a particuiar scene; but on all scenes, of course,

Mobile Hare Park, where the incident took place,. and
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generally the first thing you always do is take
photographs. After taking photographs and while
taking photographs you observe your surroundings and
try to locate any type of physical or trace evidence
that you can possibly collect for the scene.

' Q Did you do that processing here at the Gilbert

Drive scene?
A 1 did.
Q Okay. Now after you took photographs at the
Gilbert Drive scene — and I'm just gomna deal with
the photographs at this point, did you take 7
photographs at any other location on that date?
A I did. Like I said, I first responded to the
area on National Cametery Road. I rode where
Florence City was out with same suspects and thére
was a vehicle involved with that and I stopped there
first and photographed the area where I was advised
the suspects had jumped fram the wehicle. Ard the
vehicle remained in motion and crossed National
Cametery Road and came to rest in an embankment, and
T stopped and photographed that as well. '
Q So both locations you went to, correct?
A Yes, sir. | ‘
Q All right.

MR. JEPFRTINGER: = Now may he get off the
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stand, Your Honor?

THE QOURT: Yes, sir.
BY MR. JEPERTINGER:
Q We're just going to go over a series of
photographs that you took.
A All right.

THE COURT: Just please keep your voices
up so the court reporter can hear.
BY MR. JEPERTINGER:
Q Yes, pleése. I'm gomna have you stand over there
SO you can talk loud, that way.
A Okay.
Q All right. I'm gonna show you State's Exhibit
4-A and 4-B. Can you tell us what those dbjects
are.
A Exhibit 4-A would be the photograph with the
marker number 1 that I used, as well as a scale to
the shell casing found off of Gilbert Drive.
Q Who gave you that shell casing?
A No one gave me the shell casing. It was on the
ground when T arrived.
Q Who pointed it out to you?
A One of the investigators or deputies on scene.
I'm not certain because I have several pecple out -

there.
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Q All right. And 4-B?

A 4-B is another area in the grassy area at the —
off of Gilbert Drive ard appeared to be same blood
stain in the grass.

Q OSA. |

A 5-A once again appeared to be sare blood stains
in the grass with ants. |

Q 5B?

A 5-B is the mobile hare that — there were two
mobile hames. One was closest to the roadway or
drive that went around the back of Gilbert Drive of
the mobile hare park. And then the area that I'm
photographing where the possible blood or and the
shell casing was actually between these two mobile
hames so.

Q 6Aand 6-B? o

A ©-A is the photograph of a camera mounted up on
one of the mobile hames pointed at the doorway.

Q Didyoutrytoseewhatwasonthatcarreraort;ry

to —

A Tt wasn't operating fram my understanding.

Q All right. 6&-B?

A Just a further off'shot of the same camera wnder
the mobile hame.

Q All right. 7-A and -B?
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A 7-A is a photograph of the gold medallion located
in the front passenger floorboard of the Nissan
Altima. And 7-B is just a closer-up shot of that
particular medallion.

Q 8-A? . |

A Once again, a close-up shot of the gold
medallion.

Q All right. And that medallion we're talking abut
is that medallion that is in ev1denoe, correct?

A Tt is in evidence, ves.

Q All right. 9-A and %-B?

A 9-A is a side photograph of the white Nissan
Altima, and 9-B would be a rear shot with a tag
number. |

Q Okay. And is that photo taken at the scene or at
your impound lot?

A These were taken at the impound lot. I didn't
put — actually process the car at the scene. T had
it towed and put into impound to process it at a
later time.

Q 11-A and —B, the same thing?

A Yes, sir. 11-A is a front shot of the Nissan
Altima at the impound, and 11-B is of the driver's
door oper.

Q 1272
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A 12 is the photograph of the door open on the
front passenger side. ,

Q Iet's skip ahead a little bit here. I'm gdma —
14-A ard 14-B.

A 14-A is a photograph of the wehicle where it came
to rest across the road on National Cametery, the
first scene I responded to, and 14-B as well fram
the left-hand side. |

Q And did you see that medallion in the front
passenger seat at that scene?

A I don't recall seeing it. Like I said, T did not
process the car at the soené. I basically just
secured the vehicle and had it towed and impounded.
Q Okay, 15-A and -B? '

A 15-A is a photograch of a jacket hanging out of
the door on the left-hand side. This is at the
scene on National Ceametery of the white Altima, and
also sare type of bag or piece of clothing there.

~Q On both photos, correct?

A Yeah, of -B is just a closeup shot of the jacket
hanging out of the door.

Q 19-A ard -B?

A 19-A was a photograph of same mail fourd inside
the vehicle with a name and address on it and —
Q Of — who is the name on it?
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A The nare is Iatisha Elizabeth Thamas.
QO All right. 2nd 19-B?

A 19-B is a — I'm standing on the opposite side or

the side where the actual vehicle came to rest. I'm

taking a photograph of the yard area where I was
advised that the suspect was actually bailed out of
the vehicle.

Q 20-A and -B? |

A 20-A will be the — once again, I'm standing on
the side where the wvehicle came to rest, taking same
shots back towards a wooded area where I was advised
that the suspects ran into. And -B is the same shot
but happened to get sare power guys in there having
nothing to do with the crime scene.

Q We'll skip to 21-B. |

A 21-B, I'm just moving in a little closer as I go
to the scene area. This is the area that I was
advised that the pursuit was taking place at and
that the suspect ‘actually jumped out of the wehicle.
There appeared to be an abandoned house to me. IT
was in a yard. '

Q 23-A ard -B? _

A 23-B, once again, this is behind the — I'm goma
go with abandoned house; I'm not hurdred percent
certain on that. But this is behind the house where
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the vehicle circled around, and this is the corner

‘of the house on -B here, and the vehicle actually

canearoumiarxilwastryingtogeta'shotatthe
tire impressions in the grass.

Q 24-A and 24-B?

A 24-A is, once again, tire impressions in the
grass behind the house; and -B is another angle of

the yard shooting across to show where the vehicle

came to rest at.

Q 26-A and 26-B?

A 26-A is the left-hand side of the house off
National Caretery where I was advised the vehicle
made entry into that property, and 26-B is a shot
out at the crime scene on Gilbert Drive actually
between the two mobile hares.

Q I show you 30-A ard 30-B.

A 30-A is, once again, this is — I'm taking the
| shot of the actual scene before I actually enter the
barricaded area which is barricaded with crime scene
tape, and -B is another angle from that same type of

shot.

Q Thank you very much. You can have a seat.

A (Witness camplies.) |

Q Okay. Officer, we went through all the
photographs and I'm sorry for belaboring you with




L 0 I3 o O x W N -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

SW - P. BIRD - DIRECT

226

that officer, and I apologize to the jury as well,
Your Honor. However, after you took all those
photographs that we went through, that's not all you
did, correct? I mean, there was — when you
processed the vehicle, when you processed the crime
scene tell us a little bit about the shell casing.

A Okay. The shell casing was actually located by a
deputy. It was pomted out to me within the crime
scene off of Gilbert Drive. When I say within the
crime scene I mean within the roped off area so to
speak with the crime scene tape. The shell casing
was on the ground toward the corner of the mobile
hare. T removed the markings that they used.
Saretimes they'll scratch the dirt a little bit
beside it or put a business card down or samething
of that nature. I removed that and put my own
markers down which would have mumbers on them and we
always use a scale so we can get an idea of the size
of things that saretimes it's misleading in a
photograph. And I did locate the shell casing. It
was a one .45 caliber CCI shell casing that was
Spent meaning it had alveady been fired. That's the
only one that was located on the scene and I did
collect it.

Q There were — I know Officer Iutcken may have
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testified about two, but was there only one that you
found?

A T only found one shell casing that was spent,
yes.

Q I'm gorma show you State's Exhibit 37. Can you
identify that please. -

A This is the shell casing that was collected off
of Gilbert Drive. It has — it's in the box I
placed it in with my writing and my markings where I
got it sealed. ' |

Q All right. Now approximately how far is Gilbert
Drive fram National Cemetery area of all those
photographs you were taking?

A I would say approximately a mile.

Q All right. Now after you found that or saw that
shell casing and retrieved it and you boxed it, what
else did you do at Gilbert Drive?

A That's all that was done at Gilbert Drive. Like
T said, it was in a yard way and the grass, wasn't a
whole lot to that particular scene. Saretimes there
is; sametimes there isn't. I collected the shell
casing after taking the photographs and the scene.

Q Now let's go to National Cemetery area, okay?
Did you have an occasion to receive a weapon fram

anybody there?
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A I did. Initially when T arrived on the scene on
National Cemetery the first thing we want to try to
do any time that we have any type of report of any
shots fired or a shooting incident, we try to
detemine who was on the scene at the time of the
shooting and then we want to do the GSR or gunshot
residue kits on the pecple that were present. And T
was advised when I arrived on Naticnal Cemetery that
there were three suspects that had been apprehended
by Florenoe City Police. They were each in
individual separate police cars. I asked for each
one of them one at a time to perform gunshot residue
on them because we do have a time frame that we need
to — it's a very delicate test that's very easy to
destroy the gunshot residiue so we try to do that as
soon as possible. And after, while performing the
gunshot residue kits Sergeant Summersett with the
Sheriff's Office approached me with a handgun where
he actually had it with a pen through the trigger
quard holding it upside down and presented it to me,
or I took possession of it.

Q Did you list the serial mmber of the gun that hé
gave you? |

A List it or — I'm sorry?

Q Did you write it down anywhere? .
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A Yes.

Q The serial number?

A Yes. |

Q Could you tell the ladies — what mumber you
wrote down and what serial numrber he gave you.

A The serial number was X, as in x-ray, 4138137.
Q That was the gun that Sumrersett gave you, |
correct?

A That's correct.

O Could you look at State's Exhibit 40 and read off
the serial mumber on that gun please.

A X, as in x-ray, 4138137.

| Q Is that the same serial number you just read off

on your report?

A It is.

Q All right. Now what did you — what did you do
with that qun once you got it?

A The first thing I did with the weapon was clear
it, secure it, make sure that it was safe. As I did
so I found one live CCI .45 rourd bullet in the
chamber, as well as seven more were also in the
rragazine. | ‘

Q Now I think we just heard fram Special Agent
Parnell that these magazines carry mine bullets,
correct?
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A He did testify to that, ves.

Q OCkay. So you found one live round in the
chamber, correct?

A Correct.

Q You had seven in the magazine?

A Correct. _

Q Okay, all right. At that point after you
collected the gun what did you do then? Not with
the weapon, I mean after, MﬁtwaSthenextprooesS
that you did? Did you do the GSR test or what did
you do?

A I did — I continued after — excuse me. After
receiving the weapon and clearing it, I secured it
in my vehicle, then I continued to perform the GSR
on the next suspect.

Q Okay. Now you didn't do the GSR test on all
three individuals, correct?

A Correct.

Q In fact, you only did it on two individuals; is
that right? '

A That's correct.

Q Now which two mdlmduals did you do it on?

A Mr. Thamas ard a Mr. Evans.

Q And did you do those tests per your standard

protocol that Officer Von Lutcken testified to about
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yesterday?

A T did.

O All right. And once you received those, and I'm
gomna show you State's — strike that. I'm gonna
show you State's Exhibit 36. Okay, can you — can
you identify the two kits that you did?

A Yes, I can. It would be Mr. Evans and

Mr. Thamas.

0 Ha&dayou}qmthosearethekitsyoudid?

A Well, T know it's my handwriting as well, but we
also have to sign on chain of custody on the front.
O And did you do that?

A T did.

Q ALl right. Okay, thank you. And all the dbjects

in State's Exhibit 36 were collected and sent to
SLED?

A That's correct.

0 And tested by Ms. Simmons, correct?

A Correct. ‘

Q All right. Now after you did the GSR kit after
you collected the weapon and cleared it, what did
you do then?

A At that point just before I left the scene I
actually reoelved fran Investigator Powell with the
Sheriff's Office a black in color ball cap with an A
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on the front, as well as a tri-fold wallet. It also
had the IDs in it from Mr. Johnny Henicks, as well
as Visa debit card and also three stolen discover
discount cards.

Q I'm gonna show you State's Exhibit 35. Are those
the items that you received?

A Yes, it is. |

Q All right. And what did you do with those
objects? ' \

A T secured them in that particular package, placed
them in my vehicle before I cleared the scene.

0 Ard after you cleared the scene and they were
secured in your wehicle, what did you do with them
chen _ ,

A Well, when T left the scene on National Cemetery
that's when I actually responded to Gilbert Drive.
After oarpleting'the scene on Gilbert Drive that's
when I transported all the evidence back to the
Sheriff's Office and secured it in the evidence
m'.

So you went to National Cemetery first. Correct?
Correct.

And then you went to Gilbert?

Then T went to Gilbert.

Okay, got you. All right. 2nd you put them in

!O’.IDIO:PIO
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evidence at the Sheriff's Department, correct. ?

A Correct.

Q And they've been there since yesterday's trial
starting, right?

A With the exception of items that were sent to
SLED, ves.

Q Okay. Now after you left Gilbert Drive did you
make any provision to have the car towed as you were
talking about?

A Well, I did, ves, that's before T actually left
National Cemetery Road I'd already radioed dispatch
to send the next wrecker on rotation to impournd the
vehicle where I could actually process it at a later
time. It was a high traffic area; school was |
letting out. It was an area that T Jjust didn't feel
canfortable with trying to process a vehicle at, and
Ialsohadanothersoeretoresporﬁto

Q All right. And did a wrecker take it out toyour
impound 1ot in Effmgham')

A Yes.

Q Ckay. Did ybu have a chance to process that
vehicle?

A Idid. I processed the vehicle. This will be on

the?thwhichWillbethenextday. I did it the

following morning. At approximately 9:00 in the
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morning I did respord to the -impound. I
photographed the vehicle once more, and that's at
thé time that I started looking for any type of
weapon or quns or anything of that nature that may
be of evidentiary value to us. That's when I
located the gold medallion that was in the
floorkoard in the right front passenger.

O All right. BAnd that's — is that the abject
State's Exhibit 347

A Yes, it is.

Q All rignt. Did you find anything else while you
were processing that vehicle?

A Nothing more that I could find related to the
scene. There were clothing, child seat, thjngs of
that nature. I wasn't able to access the trunk It
was — the trunk release was broken, andIhad.a
valid key to it. At this time I was not able to
gain access there.

O All right. I'm gonna show you State's Exhibit
39. Can you tell us what significance that has
there?

A Yes. These would be the projectiles of the
mullets that were actually removed fram the magazine
of the .45. ,

O All right. One of them would have been in the
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charber as well, correct?

A Yes, there was one in chamber and seven in the
magazine.

Q So how many bullets are there in State's Exl’u'bit

397

A There are eight bullets.

Q What other processing of the wvehicle did you do.

A That was all the processing done.

Q Okay. Was there any reason that you would have
or would not have taken fingerprints?

A At this particular case there was witnessed
several officers of the suspects jumping out of the
moving vehicle at the time. At that point there was
no reason to try to prove that they were or were not
within the wehicle since I had eyewitness accounts
on that.

Q All right. In temms of the handgun, is there any
reason why you thought you should not fingerprint
this grip? | A

A There is the — this — a lot of times these are
called like a pactmayr type grip. It's actually a
rubber finger groove stud or sleeve that slides up -
over the magazine and it's a texture type finish.
This type of material does not do well for
developing latent prints. It's pretty much
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impossible.

Q Is that why you would have ordered a gunshot
residue test?

A Well, we always do a qunshot residue test on any
suspects that are present at any type of shooting
scene. That would have standard procedure, pericd.
As far as these particular guns, the Highpoint, it
is in my experience very difficult if not impossible
to get any type of latents because of the type of
material that it is. TIt's a type of texture type
material; it's not smooth.

Q All right. And that was your reason for not
oonduct:ing the test?

A That's correct.

Q All right. Now what else did you do after you
processed the vehicle and found what you found?

A After all the processing was done I did actually
notify Investigator Powell of finding the gold
medallion in the vehicle, and he had received
information I believe that it actually belonged to
the victim in this particular case. Aside fram
sending off the firearm the — and the GSR kits to
SLED for analysis, that was pretty muich the
conclusion of this case.

Q Thank you. Please answer questions counsel may
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have for you.
THE OOURT: Mr. Strobel.
MR. STROBEL: Yes, sir.
CROSS-EXAMINATION
BY MR. STROBEL:
Q You said that the reason you didn't do any
fingerprints on the wehicle in that federal agents
had seen them get out of the car?
A Federal agents? I don't believe I said that.
Q What did you say? '
A There were police officers behind the wehicle at
the time, and they witnessed the wehicle — the
suspects jumping fram the wvehicle during their
pursuit and apprehended them. At this point I
didn't feel like there was anything to prove with
the print, trying to fingerprint at that point.
0 Well, who was driving?
A I don't know.
Q Well, that person took everybody on a wild ride
through here and then it looks like to me the driver
of that car committed save crimes, did he not, with
his driving alone?
A T couldn't witness that, I wouldn't know.
Q Well, you heard about it; did you not?
A Sarewhat, they were in that chase, yes.
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Q Ard it doesn't matter to the police department or
Sheriff's Department as to who was driving?

A Well, at that point that would be a Florence city
case as far as the traffic violations go; and if
they had anything they needed to do with that, that
would be samething that they would take care of.

Q Oh, so you let the car that you had pulled.in,
you tumed that over to the city?

A Negative. We took possession of the wvehicle.

Q Okay. ~ | _

A Okay? I was there in response to the shooting
incident.

Q Okay. Can you pick up that pistol again' please,
that's right there to your left.

A (Camplies.)

Q The magazine that's put in fhe bottam, can you
take that out? Oh, I'm sorry, I thought it was with
the pistol.

A There it is.

Q Okay. Would you hold that up please?

A (Camlies.) |

Q Now that special rubber covering that was on the
handle of the pistol, you said it's made in such a
way that you can't get fingerprints?

A Correct.
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Q Is the magazine made the same way?

A No, the magazine is a type of a — Idbn't know
how to explain it.

Q Let's explain it. Could you have gotten
fingerprints off of that?

It's possible to get —

Why didn't you do that it?

Well, there weren't any on it.

"How do you know?

Because I examined it, sir.

You what?

I examined it, sir.

Okay?

Any firearm that I get in, 'you can actually see

> O P O PO PO P

the fingerprint on one whether or not you have one
to actually lift. When it's on this type of metal

you can see it.

Q Doyouhaveareportsayjngthat'sbeen@mﬁned

and that there were no fingerprints? Cn the
magazine?

A I don't have that listed in my report. -

Q So are we led to believe that the individual who
loaded the pistol was wearing gloves?

A Well, it's possible. A fingerprint is very
fragile. It doesn't take much to destroy one. You
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can just brush against it and it's gone.
Q I see.
A TIt's a hit and miss with any type of qun or
weapon of that nature whether you get it or don't
get it. Saretimes you do; sametimes you don't.
Q Okay. Now the cartridges that were inside that
magazine, did you take them out individually and
check those for fingerprints?
A No. Those particular cartridges were made out of
aluminum type. It's a disposable shell casing and
they will not hold fingerprints.
0 So this alumimm does not hold fingerprint?
A No, sir. |
0 Okay. So how about the medallion, did you check
fingerprints for that?
A Do youmind if I — can you get the medallion? I
need to explain it.
Q Your report doesn't show ——
MR. JEPERTINGER: I'll get it.
BY MR. STROBEL:
Q —whether you did or you didn't?
‘MR. JEPERTINGER: Excuse me, Mr. Strcbel.
(Document tendered to the witness.)
|  MR. JEPERTINGER: That's I believe — I
believe, Mr. Strobel is referring to State's Exhibit




W O 3 o0 O ™ W N

10
11

13
14
15
16
17
18
19

20

21
22
23
24
25

SW - P. BIRD - CROSS

241

34.

MR. STROBEL: I didn't ask that he look at
it. I just wanted to know if he did any fingerprint
analysis.

THE WITNESS: The reason I wanted to wait
to show this, so the jury could understand this,
once campany, is a textured metal with lots of
little detail on it.  Once again, will not hold a
fingerprint.

BY MR. STROBEL:

Q Sir, did you check it for fingerprints?

No, sir, I did not. |

That's ail I wanted to know.

Very good. |

You took same pictures of blood that were in the
grass I heard you testify?

A Yes, sir. .

Q Did you do any INA analysis of that blood?

A I didnot. The blood area that T suspected to be
blood area was out in the middle of the grass was
covered in fire ants. |
Q- So you were afraid the fire ants were going to

LGOI @ N

bite you? .
A No, that destroys the DA and also the sunlight.
Q Oh, fire ants destroy DNA?
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A Yes, sir, they eat it.

Q Ch, so the blood that they saw really wasn't
there. It had already been eaten by the fire ants?
A They were on the area that I suspected to be
blood, piled wp.

Q Brd where did you graduate fram college?

Devry University. |

Where?

Devry. ,

Devry? All right.

MR. JEPERTINGER: Your Henor, I would
move — I don't see where he went to school as being
he's not qualified as an expert m this area. Where
he went to school is irrelevant. 1 would doject.

THE COURT: Overruled, that's on cross.

MR. STROBFL: That's all. Thank you.

THE COURT: Anything further?

MR. JEPFRTINGER: No, sir.

THE. COURT: Redirect? Thank you very
mich, sir. You may step down.

MR. JEPERTINGER: May we approach.

THE COURT: Yes, sir.

(WHEREUPON, counsel approached the Bench

' for an off-the-record discussion.)

L@ I I SR

THE COURT: Iadies and gentlemen, we' re
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going to take a short break here. And please, let
me say this before I release you out. If at any
time y'all are out here, if anyone needs a break
before I get ready to take one, raise your hand and
let me know and we'll — 'cause we are more inclined
to make you camfortable. So if you're uncamfortable
and you.need a break, you let me know and we'll take
one. So we're gorna take about a 15 minute break.
Pléase have no conversation about the case.
(WHEREUECN, the jury was removed fram the

-courtroam at 11:12 a.m., and a recess was taken fram

the proceedings.)

THE COURT: Ms. Joe, if you would ask the
members of the jury to join us please.

MR. JEPERTINGER: Your Honor.

THE OQOURT: Ms. Joe, hold on just a second
please.

- MR. JEPERTINGER: That's my bad. Just

very quickly.

THE QOURT: Yes, sir. _

MR. JEPERTINGER: Yes, sir, very quickly,
I provided a oopy of the NCIC of this next witness

to the Defense. I do not see any convictions on his

NCIC. |
THE QOURT: Anything that would be open
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for discussion?
| MR. JEPERTINGER: There are no

convictions, Your Honor, plain and simple on the
NCIC. Now the other thing, too, is a co-defendant,
Your Honor. .I — and there is no deal with the
co—defendant who's going to testify so. And under
any jugula information that I'd have to prox}ide
there's been no deal offered to this individual —

THE COURT: All right.

MR. JEPERTINGER: -—for his testimony.
He is present. He also has his attormey Scott Floyd
present. I want the record to reflect that as he
offers testimony, Your Honor.

THE COURT: All right.

MR. JEPERTINGER: ZAnd by testifying he
understands he'll be giving up his Fifth Amendment
right against self-incrimination.

THE COURT: All right. Mr. Strobel,
you — have you reviewed the NCIC report that
Mr. Jepertinger ——

MR. STROBEL: I have. ‘

THE QOURT: Ard would you concur that
there's nothing that would irndicate impeaching type
testimony —

MR. STROBEL T concur.
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THE QOURT: -—as far as his record?

MR. STROBEL: Yes, sir.

THE COURT: All right. All right,

Ms. Joe, have them join us please.

(WHEREUPON, the jury was returned to the

courtroom at approximately 11:40 a.m., and

the following proceedings commenced in

open court.)

THE COURT: All right. Iadies arnd
gentlemen, we will now resume with the State's case
and recognize Mr. Jepertinger for your next witness.

MR. JEPERTINGER: Yes, sir. If it please
the Court, the State would call Tyon Michael Evans.

~ THE COURT: Mr. Evans, if you would please
care around to be swom, if you would, sir. Thank
you.

THE CLERK OF OOURT: If you will, sir,
stop right there. Place your left hand on the
Bible, raise your right hand.

WHEREUPON,
TYON MICHAEL EVANS,
having been duly sworn by the Clerk of Court,
testified as follows: | '

THE CLERK OF QOURT: Please be seated in

the witness chair. And state your full name for the
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record.
THE WITNESS: Tyon Michael Evans.
DIRECTEXAMINATION
BY MR. JEPERTINGR:
Mr. Evans, how old are you?
24.

24.

All right. And you are accused in this case
along with Tharas Edward Davis of attempted murder,
armed roboery, and possession of a weapon during the

comission of a violent crime; are you not?

Q
A
0 Please pill wp and speak into the microphone.
A
Q

A Yes, sir.

Q And you are testifying for the State today; is
that correct?

A Yes, sir. , »

Q Have I offered you any sort of deal for your
testimony here?

A No, sir.

Q So you are still facing penalties for attempted
murder, armed robbery, and possession of a weapon
'during the commission of a violent crime; is that
correct? o

A Yes, sir.

Q I want to take you back to Ppril 6th, 2011. Can
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Q All right. And Mount Zion Apartments, what

you tell me where you were living back on that date?
A Mount Zion Apartments.

Q Mount Zion Apartments. Once again, I'm goma ask
you to pull this thing up ard put your mouth right
there.

Mount Zion Apartments.

All right. 2And who were you living with?

My girlfriend. |

And what is her name?

Latisha Thamas.

And what type of car does she have?

A white Altima.

All right. And were you there — was Latisha at
hare that day with you?

A Yes, sir.

Q Were you working at the time?

A No, sir. |

street is that on, if you know?
Jarrott Street. |
Q Excuse me?
A Jarrott.
Q Is Irving Court around there anywhere?
A Yes, sir.
Q Mount Zion also intersect with Irving Court?
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A Yes, sir. |

0 All right. And did anyone came over to your
apartment that afternoon or that morming?

A Yes, sir. '

Q Who came over to the apartment that morning or
afternoon? |

Rasheem Davis and — ch, Ra Ra and Tam Tam.
Now Ra Ra is who?

Rasheem Thamas.

Okay. And Tam Tam is who?

Tharas Davis.

All right. Now I'm going to show you State's
Exhibit 2. Do you recognize this individual on
State's Exhibit 27.

COTIN T ORI - G R

A Yes, sir.

0 Who is that?

A That's me.

Q All rignt. I see a patch on your neck. How'd
you get that? . |

A T got into a fight three days, about two days,
two or three days ago.

Q BAgo, or before this happened?

A Yeah, pefore this happened.

0 Okay. So if this was Bpril the 6th, 2012, it
happened on April the 3rd or April the 4th that you
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got into a scruff with sameone?-

A Yes, sir. _

Q It wasn't Johmny Henicks who you got into a
scruff was with?

' No, sir.

Do you know who it was?

Not — I don't know his name.

Okay. But it wasn't him?

No, sir.

All right. Now I'm gomna show you State's
Exhibit 3. This gentleman with the cormrows, who is
that?

A Rasheem Thamas.

Q Ard what's his nickname?

A Ra Ra?

Q And how is he — if you're related to him or have
a friendship with him, how are you comnected to
Rasheem Thamas?

A He talk to my girlfriend. I mean, he's my
girlfriend brother.

Q That's your girlfriend's brother. Her name is
Latisha Thomas, correct?

A Yes, sir. '

Q All right. I'm gonna show you State's Exhibit 1.
Who is this indivicual? |

(ORI O © I =
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Thavas, Thavas Davis.

And you called him Tom Tam. How do you know him?
How I do know him? |
Sure?

T know him through Ra Ra.

Are Ra Ra and him friends?

Yes, sir. 1

Rbout what time did they came over to your

apartment over on Mount Zion Apartments?
A I don't really remember.

Q All right. Were they walking or riding, or how'd
they get over there, do you know?

A Walking.

Q All right. 2nd how long did y'all stay over at
the Mount Zion Apartments?

A About 30 mirutes.

Q All right. After — what were you doing while
you were sitting there talking at Mount Zion
Apartments?

A I was playing a game

Q Were they — was Thamas Davis talking about
anything? '

A No, sir. 4

Q At that stage of your conversation while you're
playing the game did he show you a .45 semiautamatic
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A No, sir.

Q —aun?

A No, sir. .

Q All right. Did Rasheem Thamas show you a .45
semiautamatic qun?

A No, sir.

Q What happened after that 30 minute pericd while
you're playing and they're talking?

A Wewasabouttogoto&nith—wewaégoingtogo
Snith and Smith Trailer Park.

Q I didn't understand a word you said.

A We was about to go to Sunith and Smith Trailer
Park. |

Q Why were you going to go to Smith and Smith
Trailer Park? |

A Go to the bootlegger.

Q To go to a bootlegger's. All right. Now how
were you going to get over to Smith and Smith Mobile
Have Park?

A Inmy girl car.

Q Your girl's car. Who was driving the wehicle to
go to the bootlegger's hare at Smith and Suith
Mobile Hare Park?

A I was.
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Who was the front seat passenger?

Rasheem Thamas.

And who was the back seat passenger?

Tharas Davis.

And do you see Thamas Davis in the courtroan
today?

A Yes, sir.

(@I I ORI . @)

O Would you point him out to the jury.
A (Indicates by pointing.) '
Q Is he the individual in the black shirt 31ttmg
between Mr. Strobel and Mr. Strobel's assistant?
A Yes, sir.
_ MR. JEPERTINGER: Iet the report reflect
he's identified the defendant —
THE QOURT: All right, sir.
MR. JEPERTINGER: —in this case, Thamas
Davis.
BY MR, JEPERTINGER:
Q How did you get over there?
A The car.

0 T urderstand that, but I mean, what route did you

take? Did you drive there directly, did you stop
anywhere beforehand?
A No, I drove there directly.

Q You weren't working at the time, were you?
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A No, sir.
Q Who had money to go see a bootlegger?
A Rasheem and Thamas Davis.

0 All right. Who suggested going over to the

pootleqger's place?

. "Rasheem.

Q All right. So you drove over there, you knew
exactly where to go?

A Yes, sir.

0 Did you know where Smith and Smith was?

A Yes, sir. _

Q How did you get there fram Mount Zion? Tell the

jury how, .the roads you took.

A National Carmetery all the way down, tum on
Gilbert.

Q All right. And then when you got there did you
pull into the mobile have park?

A Yes, sir.

Q All right. When you got to the mobile hame park .

did you park the car?

A Not at first. T went to see if my cousin was
hare, but he wasn't so I drove arourd.

Q All right. How did you check to see if your

‘ocousin was there or not?

A He stay in the back.
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Q Well, how — did you get out car to knock on his
mobile hame door?

A No, I just beat — I — his car wasn't hare so I
figured he wasn't hame. His car wasn't hawe so I
figured he wasn't hare.

O Okay. So you drove around and then what did you
do?

A Went to the bootlegger.

Q Okay. At the bootlegger's house what happened?
A Thamas got out the car and he — |

Q Okay, Thamas got out of the car. Did Rasheem get

out of the car?

A No, sir.

Q Did you get out of the car?

A No, sir.

Q" At that point did you see a .45 caliber handgun?
A No, sir.

Q Did you see Johrny Henicks —

A No, sir. '

Q —there?

A No, sir. |

Q Why couldn't you see Johmny Henicks there?
A

'"Cause I was parked up a little closer behind the
trailer. '
Q Did you see Shaheem Henicks there?
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A No, sir.
Q All right. Did you see anybody out there?

A Tt was about like six other people out there, but

T don't know 'en.
Q All right. Now Thamas got out of the car you're

‘saying?

A Yes, sir.

O What did you think he was going to do?
A Go buy sarething fram the bootlegger.

O All right. What did you see or hear next after
he left the rear passenger seat of that Nissan
Altima that belonged to your girlfriend?

A T heard sarething go pop, so I was about to drive
— I was about to drive off.

What do you mean pop?

Huh?
~Pop of —

No, like a gun pop.

Like a gunshot?

Yes, sir.

All right. Did you know what had happened?

No, sir.

How long was it fram the time that Thavas Edward
Davis left the car to the time youheardthegun
shot?
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A About five minutes.

| back to the wehicle?

‘anything in his hand?

Q All right. After you heard the gunshot how long
was it, how long did it take for Thanas Davis to get

A Not long I don't think, sir.

Q When he-was caming back to the car did you see
anything in his hand?

A No, sir. :

Q All right. Did he get back into the vehicle?
A Yes, sir.

Q When he got back into the vehicle did you see

A Not at the time.

Not at that time. Did he say anything to you?
No, sir.

Not at all?

Besides go.

Just go?

Yes, sir. ‘

At that point where did you go to?

Back to the projects.

All the way?

Not all the way. I couldn't 'cause the police
Q Well, at that point — now you said you didn't

IDIOZDIOH’OID‘O:DO
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see a gqun in his hand at that tine. Can you tell
the jury what you mean "not at that time"?

A T didn't see it until when I looked in the
rearview»mirror T seen the policeman.

And then what did you see?

The gun.

Where was the qun?

In the back seat.

All right. Did he show you any sort of gold
medallion?

A No, sir, I was paying attention to the road.

(ONH - ORI O

Q0 The police — let me ask you this, when you left
guith and Smith Mobile Hame Park to go back to the
projects how did you go?

1 A- T took Freedam and Turmer and National.

O Well, National doesn't intersect with Freedom.
Did you turn on Tumer Drive?

A T took Freedam and and I took Turmner and I took
National.

0 Okay. So what you did was you tumed right on
Freedam Boulevard, correct?

Yes, sir.

Drove down to Tumer Drive, correct?

Yes, sir.

Tumed right on Turmer, correct?

LTI = O R
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Yes, sir.

Turned left on National Cametery, correct?
Yes, sir. |
And then you drove?

Yes, sir.

Correct?

Yes, sir.

And the police got behind you —

Yes, sir.

—in an ummarked wehicle; is that correct?
Yes, sir.

And you say you looked up into the rearview

mirror and saw a qun?

A
Q

Yes' Sir .
At that point why did you not stop for the

police, the vehicle?

Because I was scared, didn't want to stop.
Why were you scared at that point?

Sir?

Why were you scéxed at that point?

I don't know. I was just scared.

Scared of the police or scared of Thamas Davis?

I say both.

Did you question Davis why he had a qun in the

back of your vehicle?
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A No, sir.

Q0 Okay. You didn't stop, correct?

A No, sir.

O You ran the blue light, correct?

A Yes, sir.

O All right. Then you went driving that Altima

even under a chain; is that correct?

A Yes, sir.

Q Okay. Then you decided to jump out of the
vehicle; is that correct?

A Yes, sir.

Q Did you have any conversation, ch lord, the

police are behind us, let's bail?

A No, sir.

Q How did y'all three know to jump out of the car?
A I jumped out. I didn't know about the rest of
than. I know I jumped out.

O After you jumped out what did you do?

A I ran, try to get as far as away as I can fram
them.

o) Didyourmihthesaredirectiontl*ntDavisam’

Tharas ran in?

A No, six.

Q Where did you wind up?
A Behind a dirt road.
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Q Okay. Do you know where the dirt road was?

A On Gilliard.

Q Okay. 2rd is that where the police caught you?
A Yes, sir.

Q Did they catch Davis as well in that general
area?

A Yes, sir.

Q And what was he doing at'the time that the police
caught him, if you could see?

Lying on the grourd.

Was he near the underpinning of a mobile hame?
Yes, sir. |

And at that point what did you do?

At what point? |

After you saw him, did you try to jurp another
wall, or how — did you try and get away fram the
cops?.

A No, sir, I laid down.

Q And is one of the officers arrested you?

A The one, he ain't here. The one that arrested me
was blue and white.

Q Excuse me.

A He was blue and white.

Q Okay. All right, now at that point after you got
arrested did you have an opportunity to Speak with
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Alvin Powell, the investigator in this case?

A' Yes, sir. '

O And have you told us the same thing you told

Alvin Powell?

A Yes, sir.
MR. JEPERTINGER: Beg the Court's

mchzlgenoe That's all I have, Judge. Thank you.
THE COURT: Mr. Strobel.
CROSS-EXAMINATION

BY MR. STROBEL:

Q You say that the only time you saw the .45 pistol |

was you saw it lying on the back seat of the car
that you were driving?

Yes, sir.

Ard how did you see it?

In the rearview mirror.

Through the —

Rearview mirror.

This mirror?

Yes, sir.

Ts it a special kind of a mirror?

No, I had clothes in the back seat. It was like
on top of the clothes or sarething like that.

O ©h, must have been a lot of clothes back there,
right?

= ol - o BN Ol 2 Ol
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A Yes, sir.

Q So really, it was on a tall pile of clothes?

A Yes, sir.

Q Okay. 'Cause I have personally a difficult tnme
looking down on the seat.

A Uh-huh.

Q Okay, and you hadn't seen the pistol there
before?

A" No, sir.

Q And when you finally came to a halt who left the
vehicle first?

A Tharas Davis. |

Q Thamas Davis left?

A You talking about when I went to the trailer
park?

Q Beg your pardon? |

A VWhen I went to the trailer park?

Q Yeah, well — no,"no, no, when you were being
chased?

Ch, I left the vehicle first T think.

You left first?

Yes, sir.

Okay. 2Ard is it my understanding that you said
you never saw the medallion, the gold medallion?

LG R @ B ©

A No, sir, I didn't saw it till the cops showed me.
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O nd was it still in the front seat when they
showed it to you?

A No, I was outside the car.

O Do you know how it got up there with you?

A No, sir. ‘

Q Okay. And you didn't see the other two leave the
vehicle?

A No, sir.

Q Now you say that you were the first one to run
because you were scared?

Yes, sir.

And tell me again, you were scared of what?

The police catching, police catching me.

Were you wanted by the law then?

I didn't know.

You didn't know?

Yeah.

Q,V Okay. Ard you say from the time that you picked.
up Mr. Davis you drove straight to S and S Trailer
Park?

A I never did pick up Mr. Davis.

Q Okay. But how did he — I'm sorry, how did he
get in the car?

A He came to the house. I didn't pick him up.

Q Well, I meant when y'all three got into the white
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autambile you were driving?

o F 0 PO

Yes, sir.

Okay. Ard you drove fram there to straight —
To Suith and anlth ’

Huh?

To Smith and Smith Trailer Park.

Yeah, Sumith and Smith Trailer Park. You drove

straight there?

A
Q

Yes, sir.

Ckay. You said you had an injury that you, that

had occurred to yoﬁ earlier; is that right?

(ORI ORI Ol T RN I ORI O R - @ BN

Yes, sir.

And where was that?

On the side of my neck.

What?

On the side of my neck.

I know that, but where did it occur?
Oh, Smith and Smith Trailer Park.
Where?

Snith and Snith Trailer Park.

Is that a park?,

It's a trailer park.

Trailer park?

Yes, sir.

Didyougobyfhere on the way to Smith and
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Smith?

Go by where?

The trailer park where you got hurt?

Did T go by?

Yeah.

What you mean?

Well, did you stop off there on the way to Smith
and Smith Trailer Park?
| Stop where?

The park?

What park? The trailer park is a park.

o PO PO P

And who did you say beat you up again?

I don't remadoer — I don't know his name.
Does he have a street name?

No.

And that was the same place that 'this incident
took place? )

A Yes, sir.

Q How long had you known Mr. Davis prior to this?
A I probably know Davis probably about three
months.

Q Three months?

A Yes, sir.

Q Did you ever handled the .45?

A

No, sir.
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Had you ever seen it before?

No, sir. , |

Do you know where it came fram?

No, sir.

And you heard only one shot?

Yes, sir. |

Did you see anybody else other than Mr. Davis

there at the park?

A

I seen — there was like six other people at

there, but I don't know who they was.

Q You saw six other people where?

A Qutside the trailer park at the ootlegger's
house.

Q You keep calling him a bootlegger. Does he have
a name?

A Un, his —

Q I just want a yes or no.

A His name — I think his street name is Batman.
Q Batman?

A Yes, sir.

Q S50 a lot of people go there for alcohol?

A Alcohol, like, candy, all kind of stuff.

0 Candy? ‘ |

A Yeah, they sell all kmd of stuff. 1It's like a

neighborhood store.
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Q Ch, I see. And that's where — did you see
Mr. Devis there at the store?

A No, sir.

Just six other people there?

Yes, sir.

And y'all were going there, right?

Yes, sir.

O P O P O

Well, why didn't you get out of your car and go
there, that's what you intended to do?

I didn't have no nmoney.

Well, you said Mr. Davis did, right?

Yes, sir, him and Rasheem.

Didn't you go over there with him?

Yes, sir. |

You did?

Yes, sir.

What did he buy for you?

He didn't buy nothing for me.

What did he buy?

What did he buy? He didn't came back to the car
with nothing. | |

Q So am I led to believe that he went to the store
by hisself? |

A He went in the store by hisself, vyes, sir.

Q He did go in the store?




W 0 3 o O &= Ww N

(\)NNNNNI—»»—*»—*HHHHK;HH
U &> W KN P O O ® J o6 B & W =)

SN - T. EVANS — CRCSS

268

Yes, sir, it's not a — it's a trailer.

It's a trailer?

Yes, sir. _

Did anybody go in the trailer with him?

I couldn't see. |

How about the other six people?

They was on the outside.

They were on the outside?

Yes, sir.

Did anybody care out of the trailer with Mr.
Davis? | | '

A T couldn't see.

Q But you saw him?

A T see him got out the car.

Q I'm talking about the store, the bootlegger's
store, the trailer?

A Yes, sir, I was behind the trailer.

Q Yes, sir, but did you see Mr. Davis?

A Did I see him do what?

Q You said earlier you saw him go in the store,
right? |

A I didn't say he went in the store. I said he got:
out the car to go to the store. I don't know if he
went in the store or not.

.Q Oh, he got — so he told you he was going to the

O PO PO PO PE O B
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store?

A Yes, sir. , ‘

Q 2And knowing that he was going to the store and he
had the money and y'all went there to go to see the
bootlegger, you didn't see it imperative that you
should go with him?

A No, sir, I didn't have no money so I didn't need
nothing.

Q Well, we uderstand that but he had money, right?
A Yes, sir. |

Q Well, didn't you want to be with him when he went
in the store if he had the money?

A No, sir.

Q0 Why?

A Because I didn't have no money so there wasn't no

purpose for me going —

'Q He has the money.

A Why — I don't spernd sarebody else's money.

Q Beg your pardon?

A 1 said I make my own money. I don't spend
anybody else's money.

Q Oh, so you had no intentions of buying anything
fraom the bootlegger even if sanebody else is going:
to pay for it?

A Yes, sir.
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So you were just providing transportation?
Yes, sir.
Ard whose car again was it?
My girlfriend's car.
Your girlfriend?
Yes, sir.
That's all.
MR. JEPERTINGER: Nothing further. I ask
that he will be excused, Your Honor.

THE QOURT: Thank you very much, sir.
You're free to go.

MR. JEPERTINGER: Your Honor, I believe
that's the State's case. _

~ MR. STROBEL: T have sare motions.

THE COURT: All right, I'm going to —
ladies and gentlamen, let me do this — well, let me
first get the attomeys to step up here real quick.

(WHEREUPON, counsel approached the Bench

for an off-the-record discussion.)

‘ THE COURT: All right, ladies and
gentlemen, we're gomna take a break for lunch at
this time. It's about ten minutes after two, but
I'm gomma give you a little bit of an extended
lunch break and ask you be back at 2:30, ckay. So
that gives you almost two hours for lunch — excuse

0 FP O P 0 PO
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me, almost two-and-a-half howrs for lunch. We'll
have same matters that I need to take up during
lunch that don't have anything to do with this case
so if you would, please again as always, have no
conversation about the case, do not allow anyone to
talk to you about the case. Just kind of put your
minds in neutral and go enjoy your lunch, okay, and
I ask that you please be back in your jury room at
2:30. We'll start back at that point.

(WHEREUPCN, the jury was removed fram the
ocourtroom at 12:08 p.m., and the following '
proceedings comvenced in open court.)

THE COURT: All right. At this time I'll
take up motions at the close of the State's case.

* MR. SIRCEEL: I meke a motion for directed
verdict of not guilty in that the State has not
presented sufficient evidence on these three
individual counts to go any further with the trial
of'\this case.

THE COURT: All right, I'mgonna
respectfully deny the motions. Again, I think that
at this point the Court is only concerned about
existence of evidence and does not give any weight
or credibility to that evidence as the jury's role,
and I think there is evidence that is in the record.
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whereby depending on how the ju:cy views the evidence
they could find in this case so I'm gomna
fespectfully deny that motion.

MR. STROBEL: And I want the record to
reflect and note my motion.

THE QOURT: All right, ves, sir.

MR, STROBEL: Thank you.

THE QOURT: That is noted. Mr. Strobel,
have you had an opportunity to for you and Mr. Davis
to talk apbout —

MR. STROBEL: No, sir, I'll let you know
at 12:30.

THE COURT: All right, that sounds good.
Well, let me ask this before we get away. I've
prepared a charge, a proposed charge. If you have
any specific requests to charge I would ask that you
sumit that to me. If you have anything that you
specifically would want charged by the jury and let
me have that so that I can look at that ard
determine whether or not incorporate it —

MR. JEPERTINGER: Judge, can you do us a
favor. Can you let us know what you're going to
charge and —

. THE COURT: Well, I tell you what I can
do. I'll print out a copy of what I have prepared.
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It's a proposed draft.

MR. JEPERTINGR: Sure.

THE COURT: 1I'll let y'all look at it arnd
then y'all can let me know if you need to — if we
need to change it, if you need to add to it or take
away fram it or whatever.

MR. JEPERTINGER: Yes, sir.

THE COURT: And I'11 do that.

Mr. Strobel, how can I get that to you or during the
lunch break, just —
' MR. STROBEL: FEmail or fax.

THE QOURT: All right. If you would,
before you go if you'd give my law clerk your email
and I'11 do that and I'll email it as soon as I get
it together and it'll go to your office then.

John?

MR. JEPERTINGER: I'm here. I'll be
eating lunch here so that will be fine, Your Honor.
Just one more thing, I know we're gomna discuss
whether he's going to testify or not testify later
and I understand that. There was a recent case that
our courts just passed, State v. Christopher Hellar
filed June 13th, 2012, about State versus Colf
analysis of prior convictions. This defendant does
have a prior conviction for rodbery, and I would ask
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that dbviously we'll have to conduct the Colf
analysis should he testify.

THE GOURT: What's the recent case you
just cited? | '

- MR. JEPERTINGER: I have a copy for you,
Judge. '

THE COURT: Okay, great.

MR. JEPERTINGER: And I'm sorry,

Mr. Strobel, we can make a copy for you after lunch.

THE QOURT: All right.

(Document tendered to the Court.)

THE COURT: Anything else before we break?

MR. JEPERTINGER: No, sir, thank you very
much.

THE COURT: All right. 2:30 we'll be
back. Start back at 2:30. OCkay.
| (WHEREUPON, a lunch break was taken.)

THE QOURT: - All right. Mr. Strobel,
have you had a chance to talk over with Mr. Davis
the intention of the defense? '

MR. STROBEL: I hawve.

THE COURT: Does — well first let me ask
you, do you intend to put up a case?

MR. STRCBEL: I wanted to argue to the
Jury but he won't let me, and it's his case so I'1l
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let him do as he wants to do.
' THE OOURT: All right.

MR. STRCBEL: Which means that he wants to
tell his side of the story. |

THE QOURT: All right, so he does he
internd to testify?

MR. STROBEL: He does.

THE COURT: Mr. Davis, let me get you to
stand. I'm gomna just go oizer sare things with you.
Mr. Strobel has indicated you wish to testify; is
that correct?

THE DEFENIENT: Yes, sir.

THE COURT: All right. And you certainly
have that right, but let me go over same things with
you. And after I go over these things, if that's
still your desire I certainly will honor that. You

-wderstand, of course, that you do have the right to

testify?

THE DEFENIANT: Yes, sir.

THE QOURT: You also have the right to
remain silent. You wnderstand that?

THE DEFENDANT: Yes, sir.

THE QOURT: And T tell all defendants
this. This is a right that we all have, and if you

were to exercise that right — and I'm just gonna
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use this as a hypothetical now because you indicated
you wish to testify. But if you decided that you
did not want to testify, then I would instruct the
menbers of the jury that they could not hold that
against you in any way. I'would tell the members of
the jury that the burden of proof rests on the State
ard that a person charged with a criminal offense is
never required to prove themselves irmocent. I
would instruct the jury that you have no burden to
prove anything, that the burden of proof rests
solely on the State, and that if you did choose to
exercise your right to remain silent, I would
instruct them that they could not in any way
consider that in their deliberations. I would
instruct them that the fact that you chose to remain
silent could not entér into their discussions in the
jury roam at all; that that's not a factor for them
to consider. You understand I would instruct them
that when I gave them the charge on the law? |
THE DEFENDANT: Yes, sir.

THE COURT: Okay. Now if you do decide to
testify and you indicated you wish to, you
understand that cbvicusly you would answer quest:r_ons
fran your lawyer, but that you would also be
required to answer questions from the State's
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attomey?
THE DEFENDANT: I do.

THE QOURT: All right, sir.

Now at this time, Mr. Jepertinger, are
there any prior convictions that you believe would
be open to impeachment?

MR. JEPERTINGER: Yes, sir. I would ask
that obviously we'd have to conduct a Colf analysis,
Your Honor, based on what Hellar teaches, but he has
a conviction verdict date of 5/31/2002 in the State
of Comnecticut for rodbery.

THE QOURT: All right. Anything else
other than that conviction?

MR. JEPERTINGER: Your Honor, I do not —
well, he has a sinple assault and battery in 2002
but I can't use it and T understand that.

THE QOURT: Right, okay. Now Mr. Davis,
you understand that — of course, we're gomna have a
hearing to determine to what extent the State could
get into that. In other words, I will tell you
this, the worse case scenario would be as if the
State was allowed to ask you if you were, in fact,
convicted of a robbery in 2002. They'd be allowed
to ask that; and of course, you'd be dbligated to
respond, but that's all they can'ask. They can't go
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into details_ about it. They can't go into any
discussion about what type of sentence you received
or anything like that, okay? They can simply ask,
s it true that you've received that conviction. So
you Lmderstarxi that?

THE DEFENDANT: Understood.

THE COURT: All right. Now understanding
all of these things do you still wish to testify?

THE DEFENDANT: I do.

THE GQOURT: All right, sir. 2nd you
understard the rights that I've gone over with you?

THE DEFENDANT: Yes, sir.

| 'IHECDURT Okay. ‘Iharﬁ<youverynuch

You may have a seat.

Now Mr. Jep'ertinger,A let me hear from the
State as to the prior conviction and what your
position is as far as what you would be able to do
on cross—examination. |

MR. JEPERTINGER: Well, Your Honor, my
position is I think I should be allowed to ask if he
has a conviction out of the State of Cormnecticut for
robbery in 2002.

THE COURT: All right.

MR. JEPFRTINGFR: I would point out, Your
Honor, that even though it is similar to one of the
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offenses listed, I would make this distinction, Your
Honor, that it is not an amed robbery. And to be
honest with you, I don't know what constltutes a
rodoery in the State of Comnecticut.

THE OOURT: Right.

MR. JEPFRTINGER: I mean, it has the same

narenclature, —
THE COURT: Right.
MR. JEPERTINGER: -—but I could not tell

you what the elements are.
THE, COURT: Does your NCIC —
MR. JEPERTINGER: It has —

THE. QOURT: ——the NCIC reflect the —
MR. JEPERTINGER: It has the sentence.
THE CQOURT: -—sentence?

MR. JEPERTINGER: Yes, it was eight year
jail minimum, seven year special parole, concurrent .

THE QOURT: All right. I'm confident that
would qualify as a felony in any state. In looking
at the Colf factors, the impeachment value of the
prior crime at the point and time of the'oonvicti.on
and the witness, the subsequent history, both of
those, T mean, I know this occurred in 2002. The

concern that I have is, and as far as the importance

of the defendant's testimony I, you know, I don't
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know that T can sit ard weigh that or what is
important to a defense. I know that there's no-
other testimony that the Defense is offering so that
if they interd to put up any defense it would have

to care fram the defendant's own testimony.

The concern I have with is with three and
five of those five factors; and that is, the
similarity between the past crime and the crime
charged and the centrality of the ‘credibility issue. '
Well, I think clearly any time a defendant takes the
stand — and in this case where there's no other
testimony other than that of the defendant — that
that credibility is a central issue. I don't know
what that robbery charge, what the extent of that is
either. The concem I have here, though, is that
this case, even though — and I understand what
you're saying — it does involve amed robbery here
and that one may or may not have involved the use of

| a weapon; but it is still, in fact, a robbery. And

the concem that I have is that the jury would or
could take that as, take that piece of testimony and
visﬂitasbeirgusedtooffértrlatheisactingin
conformity with his prior conduct and that I think .
is dangerous. I think that the prejudicial value of
that outweighs any probative value]so I will not
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allow you to ask if he has been convicted of a
robbery. But I do think you would be — I think it
would be appropriate and you could ask, if you chose
to, that is basically samething along the lines of,
isn't it true that you were convicted of a felony
offense back in 2002. And I think you can ask that
question which is, I think, appropriate under the
Colf test. And then of course, the sinmple charge
wald not be open.

MR. JEPFRTINGER: Yes, sir. Could I
extend that just to — and I understand the Court's
ruling, extend that to a felony that carries more
than one year? |

THE COURT: Yes, sir. Yes, sir. I think
that would be appropriate.

MR. JEPERTINGER: All right.

THE QOURT: Anything further from the
State before we —

MR. JEPERTINGER: Not in terms of that
issue. I did have a chance to review the charge and
I know based on what's just occurred and your.
initial charge you're gomma have to redact part of
it. '

- THE OQOURT: DAbsolutely. Absolutely, yeah.

MR. JEPERTINGER: But I, since it's going
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to take sare time, Your Honor, at the appropriate
time, Your Honor, there were two issues that I had
intems of the charge and I would ask you to
review. The first one was your charge on assault
and battery high and aggravated nature. That
language that you had is campletely out of State
versus Jones, the old camon law language for
assault and battery. It was, you know, different
genders and sizes and I have to prove a serious
injury acocampanied with circumstances of
aggravation. Your Honor, the —- I would tend to
think that that section of law has been superceded
and replaced by 16-3-600 (b) .

THE QOURT: Okay.

' MR. JEPERTINGER: Ard there's language in

that, (b) (1), (b)2, and (b)3; but there is a
language of the current assault and battery of high
and acjgravated nature which is a lesser included
offense per that statute 16-3-600 as being lesser
included offense of attempted nurder.

THE COURT: Okay.

MR. JEPERTINGER: The language is there.
I'd ask you to review that language, and I would ask
you fram the State's perspective to substitute that
language. |
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THE COURT: Okay.

MR. JEPERTINGFR: Further, in the
possession of a weapon during the camiission of a
violent crime, the langquage — I think the last
sentence, armed robbery is a violent crime. Well,
attempted murder is also a violent crime. And also

| RRHEN under 16-1-600, they're also listed as violent

crimes.

THE QOURT: Okay. _

MR. JEPERTINGER: Other than that, it was
okay, Judge.

THE COURT: All right. And of course,
we'll go over it in greater detail and certa.mly

we'll hear fran Mr. Strobel regarding any of those

issues.

Mr. Strobel, is there anything?

MR. STROBEL: No, sir. ,

THE COURT: Anything further?

MR. STROBEL: No, sir.

THE COURT: Okay, all right. Ms. Joe, if
you would see if the merbers of the Jjury are ready
and ask them to join us please.

(WHEREUPON, the jury was returned to the

courtroom at approximately 2:51 p.m., and

the following proceedings commenced in
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open court.)

THE COURT: Iadies and gentlemen, if you
recall before we took the lunch break the State had
rested their case at the end of the State's case.

In every trial the Court takes up matters of law
which we did that during the time Yyou were away at
lunch, and we've taken Up those matters and now
we're ready to proceed. BAnd so at this point I
would recognize Mr. Strobel on behalf of the Defense
for your first witness.

MR. STRCBFL: We call Mr. Davis.

THE QOURT: All right. Mr. Davis, sir, if
you'd please came around to be sworn.

THE CLERK OF COURT: Sir, place your left
hand on the Bible, raise your right hand.
WHEREUPON,

THOMAS EDWARD DAVIS, If,
having been duly sworn by the Clerk of Court,
testified as follows:
THE CLERK OF COURT: Please be seated ard

state your full name for the record.

THE WITNESS: Thamas Edward Davis, IT.
DIRECT EXAMINATION

BY MR. STROBEL:

Q How old are you, Mr. Davis?
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A 28.

Q 28?2 Did you go to school in this area?

A Yes,' sir.

Q Where was that? _

A Wilson, Williams, Lester.

0 Brd there are two co-defendants in this case
charged with the same thing that you are, attempted

murder, amned robbery, and the possession and use of

a dangerous weapcn, Mr. Evans and Mr. Thamas. Do
you know these two individuals?

A Yes, sir.

Q You have to speak a little louder, I want the
jury to hear you.

A Yes, sir.

Q HdﬂlonghaveyoulqmnMr, Evans? I think he
testified earlier.

A T knew Mr. Evans give or take 16 years.

I believe he said three months; did he not?
Yes, sir.

When did you — how did you first know him?
Well, his uncle is named Moo Moo. You know, we
used to chill back in the days and that's his
nephew. That's how he became acquaintance with me,
not through Rasheem. '

0 You said not through Rasheem?

- ORI @
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A Yeah, he said earlier he knew me through Rasheem.
Q Okay. |

A T knew him through his uncle Moo Moo.

Q Soyou'vehmdmhimabout 16 years I say?

A Yes, sir.

Q Have y'all ever been together or hung out

together prior to the three months?

A Yeah, we — his baby mamma house, that's Rasheem
sister. That's where we go to all the time.

That's whose car y'all were driving?

Yes, sir. _

And so you've been with him over there a lot?
Every day.

Every day. How about Mr. Thamas?

We was next door neighbors since I moved about,

8 years old.
9 or 8 years old?

iR O 2N - O I N o

-

Yes, sir.

So Mr. Thamas lives then next to you?

609, arnd he lives in 607.

And does Mr. Evans know Mr. Thamas as well?
Yes, sir, he got a baby by his sister.

He dated your sister?

You said did Mr. Evans know Mr. Thamas?
Yeah.

0 X O ¥ O ¥ O ¥ O W
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A Yeah, he dated his sister. He got a baby by her.
Q Okay. Now tell me the version of facts that took
place as you recall them on this particular day?

A Well, it all started that night, that night
before that day. I got a text fraom Mr. Evans
stating it was urgent, he want to see me.

Who is that?

Mr. Evans.

Edonds?

Evans, Tyon Evans, the co—defendant.

Oh, Evans. Okay, go ahead.

A He text me and said it was urgent. He went to
holler at me, but I had text him back, said I'm with
my girl right now 'cause she was going to a fimeral

(OIS O HEN - &)

in the moming. So I said, I'll holler at you
tcxrorrowwhénlocneout. So the next day cane,
that mormning, he text me again, like yo, what's, up,
I need to holler at you. So I'm like, I'm caning
out, I'1l be out after noon, you know what I'm
saying, my girlfriend had to go to a funeral at 1.
and I'm caming fram Darlington. So as that place my
girl dropped me off in Mount Zion prbj.ects. That's
when Rasheem Thamas called me and was like, yo, I'm
caming through right now, bro, I'm caming fram
Sealtest so we, meet me at my sister house. So I
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waited from outside. Tyon was already, I guess, he

ain't know I was outside. Me and Rasheem Thamas
walked inside the house. That's when T see

Mr. Evans bandaged up. The back of his head is all
bandaged up.

Q And is that the way he looked in that picture
that was shown earlier?

A Yes, sir.

Q OCkay, go ahead.

A 50 as a matter of fact, his girl was just
changing the old gauze he had in the back of his
head 'cause he had glass stuck in — he had just
came out the hospital. They had —

Q Okay. I saretimes get confused so let's go back
for one minute. What is the name of your
girlfriend?

No, his girlfriend was —

Your girlfriend?

Oh, Randelle Dixon.>

Randelle Dixon?

Yes, sir.

And vwhat's the .nacne of his girlfriend?

Tesa (ph).

Keshia?

Thamas.

AN Ol I Ol A o I I e R
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Q Tesa Thamas?

A Yes, sir.

0 Okay, go ahead.

A So Tesa Thamas was in there bandaging him up like
the back of his — fixing his gauze up. I'm like,
bro, what happened to you. He like, that's what I
was texting you about last night, sare dudes had
pistol whip me.

Q0 Do we know who the dude is?

A He ain't had — he ain't know the dude name at
all. He ain't know the dude name at all. He just
said sare dudes pistol whip him. I said for what,
bro. He said, I played my nusic out loud at Smith
and Smith Trailer Park, and they jumped out and
pistol whip him. 3o I'm like, bro, you going out
like that, you know what I'm saying, like, you
letting these dudes handle you like that over sdare
music? He was like, yeah them dudes, they handled
me like, like that. So I'm like word, I'mnot, I
wasn't feeling that situation so me and T‘kmvaS,
Rasheam Thamas, we started smoking a blunt, you know
what I'm saying.

O By that, that means warijuana?

A Yes, sir. |

Q So that's a illegal drug?




NN NN NN R R R
ST SO ST NS S - > AT N T~ S AR NS O =N

DN - T, DAVIS - DIRECT

290

O ® J o O = W N -

A Yes, sir.

Q OCkay, go ahead.

A So you know, we started srrokmg a blunt. So as
we smoking a blunt — okay, so as we smoking a
blunt, you know — it kind of echoing. BAs we
smoking the blunt we step out on the hall way.
That's when he care out was like, yo, ride with me,
bro. I'm like yeah, any —

Q Who is he?

A Tyon Evans came out the house after he finished
getting gauzed up, was like, ride with me, y'all two
ride with me. So I'm like, beck. So we about to go
to his car. He was like naw, we can't use my car.

I like, it's good. He's like naw, man, they know my
car fram yesterday when they pistol whip me, you

know what I'm saying. So I'm like, all right, say

no more. S0 we get in his girl car. As we getting
into his car girl car I say stop by BP, let me get
sare dutches. So we stopped by BP over here by on

Palmetto Street, and we went the back way to go to

National Cemetery to go towards Smith and Smith
Trailer Park. So when we get to Smith and Smith
Trailer Park I didn't even — he ain't had no
indication of no gun was even present. He just told
me to ride with him. So as we ride — as we riding
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into Smith and Snith Trailer Park he — we did a
whole lap around like, 'cause it's the area of Smith
and Smith Trailer Park it goes all the way arourd.

Q You talking about Mr. Evans?

A Yes, he was the driver. He told us to get in the
car, me and Rasheen. So I'm in the back seat, I'm
playing musician, the car tinted up. -So ain't
nobody can see in it 'cause it's level fiwve tint on
the car. You can't even see inside the car, you
know what I'm saying. So I'm sitting back, I'm
chillin, you know, I'm on my chill mode. We ride
around. As we ride around, we don't see nobody. So
I'm like, bro, what we out here for? He like, y'all
might try show the dude that pistol whip me Now so
I was like, man, ain't nobody out here, 'cause it
like two samething, you know what I'm saying. Ain't
nobody out here. Smith and Smith don't pop off till
nighttime. So I'm like, all right, you know what
I'm saying, care back later. He was like, naw, one
more 1oop, one more loop around, so we did another
loop around. And then that's when Rasheem Thamas
seen the victim right here, and him and the victim

‘got in a prior fight before that. I never seen this

man —

Q' How long prior?




O 0 9 6o U s W N

N N I N R i T T e e S S G S S
wﬁwm»——xow\ooo\)mmuswmr—lo

DN -~ T. DAVIS - DIRECT

292

A Prior to the fight like — Rasheem told me it was
like a week, a week prior they had fought or
samething like that, got in a ring, they did same
rourds. They did same rourds, you know what I'm
saylng Rasheem say he got the best of him, but he
ain't like the fact how the situation took place.

S0 as we in.the car I'm looking at hame boy, I don't
even know him. Ineverseentlﬁsdudéadayinny
life, don't know this dude so why would I go and hit
this man. I don't know this dude, you know what I'm
saying. So Rasheem embedded in my head like, yo,
this dude right here done came out of nowhere like,
ard they got in a fight. So Rasheem like, man, I'm
about to show y'all niggers this is what I do, you
know what I'm saying. So as we pulling up like
making a full loop, we see him walking. Now he go
sit in front of the store, right in front of the
store, so if I was going to go like as Tyon Evans
say, if I'd had went inside the store he would have
seen me 'cause he's sitting at the store. So as we
make the loop around like to go in front of the
store, that's when Rasheem was like, yo, I'm gonna
show you what I do. That's when the gun was
exposed. When —— |

Q Y'all were in the car?
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A Yes, the gun was exposed in the car ‘cause 1 was
goma get out with him like, yo, I'm about to go

out, you know what I'm saying, this my man, I'm

gonna go with my man, you know what I'm saying. SO
in the same process of I'm saying that's my man, the
gun was exposed. So now I fell back like, man, you
got that by yourself, you know what I'm saying.

Who exposed the gun?

Tyon Evans, that was his gun.

Mr. Evans?

Yes, sir.

The driver?

The driver, that was his gun. He had thé gun for
protection fram samebody hitting him in the back of
the head with the pistol whipping him for playing
his music loud at Smith and Smith Trailer Park so.
NowtheykeeptalkjngaboutGSRonrryhandarxithey
keep talking about this and this and this, all that,
that's crazy man 'cause the gun was wrapped up in —
when tbe'polioe found the qun they found the gun
beside Rasheem Thamas. They found the qun wrapped
w in a shirt. This man already identified me as '
having a black shirt on and a black durag on. A
durag makes it look like you got hair fram the
ponytail in the back of it. I had a white shirt on.

I ORI R ©
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When I was arrested the police can tell you my
ldentifier. I was in white. All — I was in white.
How can he say he seen a black man with a black
shirt and a black — and a durag. I was in white.
This is crazy, this my life on the line. |

Q Yeah, but what I'm trying to — let's go back

to — did you see any of the shooting take place?
A No, this is actually what I seen, like. I'm in
the back of the car, like I'm saying it got tints on
there. I'm in the back of the car I'm chilling in
tints, right. I'm sitting in the tints. Rasheem —
no, Evans — that's Tyon Evans — pull out the
burner. He pull out — that's the qun. Pull out
the qun. He pull out the gun. Rasheem like, I'm
gomna show you this is the dude right here, I'm

“gomna show you how to handle it so you won't, so you

won't get i misconstrued, people might stop playing
with us like we same suckers, you know what I'm
saying. Got out. We in front of the trailer. The
trailer is like this. We in front of the trailer
now. The store is right here and the front of the
store. It's X — lot one is the front of the store.
So he was — as we riding through we see him sitting
right beside the — I can't call it a patio 'cause
it's like a little walkup.  You know how you walk up
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the stairs and go inside of the store, like you walk
wp like four or five steps and you go inside the
store, that's where he was sitting right beside
that. Pull up, got out. Next thing you know, I'm
sitting, I'm chilling, I see it take place. Hit him
in the back of the head, boam, boam, boam, hit him
with the burner, next thing you know ran —

Q Who hit him?

A Rasheem Thams.

O Ckay. So Evans had the gun and Rasheem Thamas
was the one that hit him?

Yes, that was his prior beef. That was his —
Is Rasheem Tharas in the courtroam?

No, sir.

Was he here earlier?

No, sir.

Was he here yesterday?

No, sir. |

Ard he's a codefendant in this case?

Yes, sir.

Okay, go ahead.

So he get in the car and we left. I'm like, wow,
ockay, I understood. So he going through the man
wallet. He going — he got the man chain. That's
why all the stuff was in the front seat. I'm in the

I O XS O I NN O O
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back seat. Everything was in the front seat. So
once we get down Freedom and we turmn off towards

gomgtowa.tdsMcIaum,nexttmngyoulquIseea_

unmarked car knowing that it's a urmarked car
because for one, I'm a street dude. That means I'm
in the streets; I know the cars. I see the titan.
I was like, yo, boy, that's the titan right there.

So I ain't know that they had the ABB on us, I ain't

know that went over the airways. I ain't know none
of this yet, you know what I'm saying. So I'm just,
like, yo, that's the titan right there, get right,
you know what I'm saying. The next thing you know
he like, yeah, took his shirt off, started wiping
the qun down for fingerprints.

Q Who did that?

A Rasheem Thamas. So after he did that he try to
hand the gun bdck to Tyon. Tyon was like, naw bro,
naw bro, I'm driving, I'm driving, naw, I'm driving,
I'mdriving. So he looked at — I'm like bro, T
ain't gonna, we out, you know what I'm saying, we
out. So next thing you know, I'm not trying to get
caught — I'll gonna be real with you. These my
boys, I'm not trying to tell on then, but I'm not
trying to get caught either, you know what I'm-
saying, especially with sarething like this,
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conspiracy. I'm not trying to go down for that. SO
we shot off. We drive down and turn down National
Cemetery. They hit the lights on us. I guess they
know that we knew it was them. They hit the lights
on us, boan. When they hit the lights on us I'm
like, -bm, T'm like, bro, get to the hood, just get
to the hood, we bail out in the hood. We bail out
in the hood, just get to the hood. We too for one
on National ‘Cemetery, ain't no way to get out, let's
get to the hood. So as soon as we got down Gilliard
Street I see a blue and white came behind us, a blue
and white came behind us, another titan came,
énother — they was caming from everywhere, you know
what I'm saying. So I'm like brother, hit off on
the dirt road, I know the path right here. So Tyon
was like, man, where the path at. The queen ditch
path end up on the other side of the hill. If we
hit through the path we go through the hill we all
get above the head, you know what I'm saying. We
call the car in stolen, whatever, however. He like,

—_—

| men, I'm gonna re-loop it. He re~looped it and went

back up National Cemetery. He was like on a count

of three we out, bro. One, not like he — one, two,
three, we all bailed. As soon as we bailed Rasheem
fell. They hit him with the tazer I guess. Rasheem
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Thamas, he fell. When they hit him with the tazer I
shot straight down National Cametery, jumped across
the little grave yard, jumped across the other
graveyard. I was trying to make it to my peoplé's
house, I was. Well, I seen the police on that side
SO when I seen the police on that side T Jumped the
other gate. I end wp at my other people's crib, the
one that he testified earlier I was saying beby,
baby, I'm sorry. Naw, I wasn't saying like that.
I'm saying I'm sorry for bringing attention to your
house like this, you know what I'm saying, 'cause
she's a street person too, you know what I'm saying.
So I'm like, I'm sorry for bringing attention to
y'all. That's why I'm basically saying sorry, like,
you know what I'm saying, I'm making your grandma
cry like this. So that's why I was saying sorfcy
for. | | |

. So when he fell, when Rasheem fell on
National Cemetery where the qun was present, I'm all
the way all the way over here undemeath sanebody
house trying to hide fram these police. They came
and find me, they shot me with the tazer, shot me
with the tazer. They kept hitting me with the.
tazer, kept hiﬁting me with the tazer. I'm laying
on the ground, they hitting me with the tazer like
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six times. I mean well, not like literally six
times but you know, they keep squeezing it. Every
time I like move, they squeezing the trigger on me
"cause I guess they electronic active or whatever, 1
don't know. They keep sending waves through me, you
know what I'm saying. ' |

So next thing you know they caught me,
send me, put me in a police car, had my hands behind
my back, you know what I'm saying. Then they ship
me over to Naticnal Cemetery, got me out of that
car, brought me up. Thenthedudeocxreanddo
analyze on my hand. Okay, he analyze my hand. Next
thing you know he ship me off to Effingham. They
put me — they took my phone, took my I.D., and send
me on to Effingham. And that's the story. That's
the honest truth.
Did you shoot anytody?
T ain't shoot nobody.
Did you am rob anybody?
Nobody. The victim didn't see me shoot him.
I realize there's no fingerprints on the gun but
did you have the gun in your hand?

L ORI O A @

| A I never had touched that gqun.

O Well, tell me, was this big pile of clothes next
to you in the back seat?
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A It was — it was like a laundry but like a
little, you know, the little laundry, them little
laundry joints where you go, you know what I'm

‘saying. You go, laudry bags man. You Know, like,

and it was like shirts in there and stuff like that,
like you know what I'm saying, like pants and all
that stuff in there.

Q Did you ever see a .45 on top of that?

A How can it be a .45 on top of it when the gun was
in the front of the seat.

Q That's all. Thank you.

THE COURT: Mr. Jepertinger.

MR. JEPERTINGER: Yes, sir. Please the
Court.

CROSS-EXAMINATION
BY MR. JEPERTINGER:
O You say that you have known Tyon Evans for 16
years; is that correct?
A Roughly 16 years.

'Q Okay. And you have lived in Florence County your

whole life?

A No, sir.

Q Okay. In fact, you have lived in the State of
Connecticut; haven't you?

A No, sir.
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Q OkayQ Then tell me how you have a record in the
state of Connecticut for felony that carries more
than onelyear.

A Visiting.

Q Okay. So visiting, and you cammit a felony that
carries more than one year in the State of
Cormecticut? |

A Yes, sir.

Q All right. Now you say when you got over to Tyon
Evans' place in Mdmt Zion Apartments that Tesha
Thanas was putting gauze on his neck?

A Yes, sir.

Q Did you say that. she putting gauze on his neck
because he had glass in his neck? Did I
misunderstand you? .

A I say he was putting gauze on his neck. His neck
was bleedjng like he had glass fram the pistol

Q So you're saying he got glass in his heck fram
the pistol whipping?

A No, I did not say that.

Q Okay. Maybe I misunderstood?

A Yes, you did.

Q You're gonna have to help'me out here because I'm
a little confused too. You went over to Sumith and
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Snith Mobile Home Park, and you would agree with me
that it was about 2:19 in the afternoon?

A You got the time.

Q You were there.

A T ain't had no watch.

Q All right. Now — excuse me one second, sir.
You say that Tyon Evans drove around and that both
Tyon and Rasheem got out of the car, correct?
Never said that. |

What did you say?

I say Rasheam got out the car.

Rasheam got out.

You got it right in your Rule 5, the same
statement in your Rule 5 when he say he went around
twice. The same statement that he did not say on
the stand when he vas here.

Q That Tyon Evans went around twice is what you're
saying? '

A He drove around twice. That's what he says in

- your Rule 5.

Q Are you saying Rasheem — my question is, did
Rasheem — you're saying Rasheem Thamas got out of
the car?

A That's what I said. |

Q And you'd agree with me that Rasheem Thamas had
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comrows in his hair and not his hair in a ponytail?

A Idonot agree with you.
0 You don't agree with me?

A That picture is three days old. After we had got
booked in three days later. That picture is took on
the 9th, we got locked on the 6th. And you seen —
we got locked up on the 6th and that picture is on

the 9th. We was booked in on the Sth.
Ckay. Tha‘t's.what you're saying?

That's what I said.

Okay.

All right.

Can you tell me the date on this piéture
underneath his picture?

A That says —

Q What date does it say?

A DPpril eth. It say RApril 6th.

Q All right. BAnd you'd agree with me on April
the 6th according to this picture —

A Yeah.

Q —he's got comrows?

A Yeah, it appears to be. Iet's see if that's the
right day, but it's not the right day 'cause that

picture was tooken on the Sth.
Q Uh-huh.
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A I was right there when he took it.

Q Somhenyouwere——wasyourpicturetakenonthe

9th?

A Yes, sir.

Q0 2And when you get into the Florence County

Detention Center they don't allow you to wear

regular clothing, do they?
A For — yes, until you get booked, until you get

ooked.

Q So you're saying that you got — it took fram
Ppril the 6th to April the 9th to book you into the
jail?.

A Yes, it did.

Q Hum.

A They was waiting for charges. They wouldn't let
me use the phone or nothing. They had me in the
back of the booth, back of booking in the little
holding cells back in the booking. Had him in roam
three, had — and Tyon in roam five. They would not
let us go down the hall until after we see the
judge. We did not see the — you can't go down the
hall unless you see the judge. We did not go down
the hall to see the judge until April 9th or
sarething like that. They were waiting for warrants

fram the county.
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0 Or samething like that, was it April the — are
you sure it wasn't April 6th? |

A All right. Yeah, I'm positive it wasn't. You
can check. Go check, check your records.

Q All right. And nomelly the process of booking
is you get booked into the jail and they took — did
they take you down to a cell that day?

A No, they didn't. They left me in booking.

Q For three days?

A For three days. Until we went to see in front of
the judge.

Q All right. Now where was the car parked when
Rasheem Thamas got ocut of the car with the bumer as
you say?

A In front of lot one. In front of the store. SO
how can he see me go inside the store if I never
was — if Tyon Evans said I went inside the store
how could we be in front of the — see me go inside
the store if the car was parked in the front, the
very front of the store? I mean, the trailer right
here, the car was parked right here in the front of
the store. You cave in through the store on this
side of the trailer, not the backside. We was on
the backside of the trailer.

Q Did you see — did you see Johnny Henicks out
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there? _

A Yes, I did.

Q You saw Shaheem Henicks out there?

A Yes, I did. .
Q All right. And of course, you being a great,
sareone that doesn't like this type of thing, you

immediately came to the aid of a three year old

while his father was getting pistol whipped and
shot?

A No, I did not.

Q Okay, you didn't do that. Now is there any
explanation, is there any explanation that you would
have of why you would have gunshot residue on your
harnds?

A Yes, sir, I got plenty of explanation. I stay in
the country.

Darlington?

Four acres of lard.

Okay.

In Darlington.

Uh~huh.

Four acres of lard.

LOJNN - G- ol - ©)

Okay. When you got up that moming did you wash
your hands? _
A I wasn't shooting that morming.
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Q You weren't shooting that morning?
A No, not that morning. That afternoon I was
O At 2:007
A Naw, probably like 12:30, 1:00.
Q Uh-huh.
A Before I came downtown after my girl droppedme
off. | .
Q Unrtwh. All right. Well, when — why did you
jump fram the car? |
A Because I wasn't going to try and go to jail.
Q For what, you did nothing?
A That ain't how South Carolina work.
Q@ Uh-hwuh.
A Brd you can tell by the way all three of us
charged for one bullet being shot. Three pecple
charged with hand of one is the hand of all they say
one .shot. |
Q They do that; don't they?
A Yeah, that what you doing right now, hand of one
hand of all. |
Q Uh-huh. Well, thank you, Mr. Davis, for that
education, I appreciate it.

MR. JEPERTINGER: I have no questions for
this quy.
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THE QOURT: Mr. Strobel, anything further?

THE WITNESS: Thank you.

MR. STRCEEL: No.

THE COURT: Mr. Davis, thank you, sir.
You may step down.

Any other witness, Mr. Strobel?

MR. STROBFL: Let me just talk to him one
secord.

THE COURT: Yes, sir.

(Pause.)

MR. STROBEL: We rest, Your Honor.

THE COURT: All right, thank you very
much, sir.

Iadies and gentlamen, the Defense has
rested their case. Now what occurs in all trials is
upon the Defense resting, the Court then has to take
up matters of law at the end of all the evidence,

which is where we're at this point; but however, let

me first inquire of the State.

Mr. Jepertinger, is there any reply?

MR. JEPERTINGER: I don't believe so, Your
Honor.

THE COURT: All right. So we're at the
conclusion of the evidence, and I now have to take
up motions at the close of all the evidence. So
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what happens typically is that I'll take up those

motions; and then depending on the ruling on those
motions, we will then move into the phase of the
trial where you would hear fram the attomeys with
regards to their E:losing ramarks. And then after
they've campleted their closing remarks I will
charge you on the law. Then once you have all of
that, you are then ready to make, begin your
deliberations. It is about 3:24 this afternocon, and
it's gomna take me same 20 mimutes or so to take up
matters of law with the lawyers. Then I have to
review with them the charge on the law so our best
case scenario would be they wouldn't be able to
begin their closing remarks to you till about 4:00.
And then after they finish I would charge you on the
law; and before you know it, we're past 5:00 and
arrange you haven't gotten the case vet.

So what I'm gomma do is, this is go:mg to
be one of those days that we're gomna actually —
well, you're gomna actually get off early today
because T don't, T don't like to keep a jury — T
don't like to get a case to the jury late in the
aftermoon when people are concerned about, you know,
'cause I want your deliberations when you do get

ready to consider the case. I don't want you to
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have any restrictions or feel any pressure regarding
time and hare and supper and all those type of
things. I want to eliminate all that for you. So
what I think we'll do is, we'll recess at this time
for the balance of the day. I'll get you to came
back in the morming and we'll start in the moming
with the closing arquments of the attomeys. I'll
charge you on the law, and then you'll have the case
by mid-moming for your review and your
deliberations, okay? So I think that's what we're
goma do. I think that's the most efficient use of
our time and your time. '

Now having said that, you're gonna be
leaving and doing back hare as you did last night.

’You can let your friends, family, or loved ones know

that you do have to be back in the moming. You
really, you can't talk to them about anything that's
gone on today. But what youcandoisyoucanask
them to be patient for one more evening and you can
let them know that at sare point tarbrrow you
anticipate that you will be able to share with them
everything you know about this case because as I
told you, once the case is concluded and you've
campleted your deliberations, then you can talk
apbout the case to anyone you'd like to talk to. So
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please ask your folks in your life who might be
curicus or interested in what's going on to be
patient for one more day. 'Irytogetagoodnight's
rest tonight, and I'm gonna ask you to be back in
your jury roam at 9:30 in the morning. So when we

‘reconvene, we have everybody back at 9:30, we will

go ahead and begin at that point, okay? So everyone
please remain in the courtiodii.  Remain seated,
ladies and gentlemen. We'll see you back at 9:30
tomorrow. -

(WHEREUPQN, the jury was removed fram the
courtroom at 3:26 p.m., and the following
proceedings cammenced in open comt.)

THE COURT: At this time I'll take up
motions at the close of the evidence.

‘z{- MR. STROEEL: Yes, sir. Your Honor,
again, I would at the conclusion of the plaintiff's
case and the defense that was presented, I would
again renew my motion for directed verdict of not
guilty as to the amed roibery, as to the attampted
murder, andastothepistolcharge.. '

THE OXRT: All right, sir. I'm gonna
respectfully deny those motions at this time. I
think it's an issue for the jury. I think it's a
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factual issue for the jury to decide as to the
conflicting testimony, and I think that's a jdb for
them; but I'1l certainly note your exception to that
ruling and your motions that have been made. All
right.

Now for purposes of the charge — I tell
you, and let me let me do this, let's just take a
short break. 2And for, ladies and gentlemen, those
of you who are here, I'm gonna enter into same
informal conversations with the attomeys regarding
the jury charge. For purposes of the trial we won't
e — we're in recess now. We won't be conducting
anything substantive or material, SO if you want to
hang around for these discussions on the charge
you're welcare to, but that's what we're gorna be
doing. Basically we're goma still be on the record
so that those discussions can be part of the record,
but it is gorma be more informal because we're
outside the presence of the jury and for purposes of
the case we are at ease right now. So let me —
let's just take a short break, give y'all an
opportunity to gather your thoughts regarding the
charge; and then we'll get back together and discuss
that, okay?

(WHEREUPON, a recess was taken from the
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proceedings.)

THE QOURT: I reviewed the ABHAN charge.
Mr. Jepertinger, I did — I agree with what you had
stated regarding the — let me tell you what I came
up with using the relevant portions of the statute.
I have included within the offense of attempted
mirder is the lesser offense of assault and battery
of a high and aggravated nature. - A person camnits’
the offense of assault and battery of a high and
aggravated nature if the person unlawfully injures
another person and: (a) great bodily injury to the
owe person results; or (b) the act is accamplished
by means likely to produoe death or great bodily
injury. South Carolina law defines great bodily
injury to mean bodily injury which causes a
Substantial risk of death or which causes serious
permanent disfigurement or protracted loss or
impairment of the function of a bodily member or
organ. 'Arin—that'swhatIhaveasad]axge
regarding the ABHAN charge. Does that camport with
the relevant portions of the statute?

MR. JEPERTINGER: Yes, sir.

THE COURT: All right. And then as far as
at the conclusion of the possession of a weapon, I
put for purposes under South Carolina law attempted
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murder, assault and battery of a high and aggravated

nature, and armed robbery are considered violent
crimes. Anything further fram the State with regard
to — and of course, I removed the language about
the defendant's failure to testify because clearly
Mr. Devis did, in fact, testify so that is not
relevant or that's not appropriate in this case.

MR. JEPERTINGER: Your Honor, I think
based on the defendant's testimony and his testimony
alone, of course, he brought up the issue that

" another co~defendant did the shooting, did the

injury to the victim, Your Honor. I think he would
have raised the issue of hand of one being the hand
of all which he mentioned to me pursuant to a

question in response to me during my

' cross-examination.

THE QOURT: You sure you want that
charged?

MR, JEPERTINGER: Your Honor, I'm just
saying that —

THE COURT: If you were trying all three
of them as co—defendants.

MR. JEPERTINGER: I'm just saying he
raised, he raised that issue.

THE COURT: Well, I mean, are you
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requesting the hand of one?
MR. JEPERTINGER: Sure.

‘THE COURT: Mr. Strobel, do you have any
position on that? _

MR. STROBEL: I'm not gonna object.

THE COURT: I don't blame you. I think
you're instilling in this case an issue that's not
here, but I'11l need to look at the charge I've got
unless you have samething you want me to consider.,
Let me look at the charge that I've got.

- Mr. Strabel, is there anything about the
charge that you wish to add or subtract or —

MR. STROBEL: No, sir.

THE COURT: All right. ILet me, if y'all
will just give me a mavent I'11 see what I've got on
that and see if theré‘s anything.

(Pause.)

THE COURT: All right. I will include
that charge and I'll let y'all, let you look at that
before first thing in the moming, if you would,
'cause I've got to incorporate in and do that. And
then I'11 let you look at it in the morning and then
we can discuss it further if you've got any changes
you want to make to the charge itself. All right,
anything else regarding the charge?
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MR. JEPERTINGER: No, sir.

THE COURT: All right.

MR. JEPERTINGER: Your Honor, can I bring
upapojntthathasnotlﬁngtodowiﬂltrﬁscasemrt
the solicitor care up — '

SOLICTTOR CIEMENTS: I was gonna wait till
you finished. '

MR. JEPERTINGER: All right. BAnd it has
nothing to do with this case, Your Honor.
| THE COURT: ALl right, well, let me just
go off the record then. Well, let me ask this
pefore I do that, on the proposed — I don't recall
on the véz:dict form that I gave y'all as a proposed
form if T included the lesser included charge of
assault and battery, I think I did. I did? Okay.
That's just a proposed charge that I have used in
the past when I've had miltiple charges and lesser
included. T think it simplifies it when you just
put that you've got three options being éither —
give you three options of either not guilty, quilty
of attenpted murder or guilty of assault and battery
of a high and aggravated nature, rather than trying

to put guilty or not guilty of attempted murder and

if you don't find on atterpted mirder you may
consider that. Bnd then, I mean, that's just —
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it's a lot, real wordy, and confusing to a jury so I
propose that form that I gave y'all. 2Any objection
to that? |

MR. JEPERTINGER: Mo, sir.

THE. COURT: Mr. Strobel?

MR. STROBEL: Ch, no, I've had this
before. As you notice the foreman of the jury only
signs solely by hisself on the last rage. I was
wondering if it's at all possible we could have him
to maybe initial the othér pages as well.

THE QOURT: You know, I thank you for
mentioning that. I have never —

MR. STROBEL: I had that problem before.
They said ch, we need to do that for all three.

THE QOURT: I got you.

MR. STROBEL: Yes, sir.

THE COURT: Okay. I will — that's a good
point. When you have a verdict form that goes
beyond one page sarething to indicate that they —

MR. STROBEL: Yes, sir. |

THE COURT: All right. I'11 put that on
the first page as well a signature block Okay, SO

- for purposes of this trlal then we'll reconvene at

9:30; and if y'all want to look at that hand of cne
charge, just came by the office before we get
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started and I'11 show you what I got, okay?

(WHEREUPON, the proceedings were conciuded

for the day to be reconvened on 4:14 p.m.

20, 2012.)

THE QOURT: Mr. Jepertinger, is the State
ready to proceed?

MR. JEPERTINGER: State's ready, Your
Honor. .

THE COURT: Mr. Strobel, is the Defense
ready to proceed, sir?

MR. STROBEL: We're ready. A

THE QOURT: All right. Now ladies and
gentlemen, we're getting ready to bring the jury
out. I have heard all the motions at the close of
all the evidence and so now we're at the portion of
the trial for closing arguments. What I do is
not — it's not a rule; it's just kind of what I do.
I have the bailiff and the deputies lock the doors.
So once the attormeys begin their closing remarks
nobody is allowed in or out of the courtroam, and I
do that because if you'll notice during the trial as
pecple would care in the back door they were quiet
but when that door cpens the members of the jury
instinctively look back theré to see what's going
on. And so I lock the door so that the lawyersai‘e
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not disturbed and that the jury can focus on the
attomeys and not be, have their attention taken.

So if you need to use the restroam or if you don't
want the sit here for all the closing argurents, you
need to — it's kind of all or nothing, you're
either in or you're out. Once we start nobody cames
in, nobody goes out. All right? So everybody is
understanding that. '

Understanding that, Ms. Joe, if you'd ask
the members of the jury to join us please.'

(WHEREUPON, the jury was returned to the

courtroom at approximately 10:10 a.m., and

the following proceedings commenced in |

open court.)

THE COURT: Iadies and gentlemen, thank
you for your patience. I had scheduled a matter
that was supposed to take just a few mirutes, and it
didn't take terribly iong, but it took longer than I
thought it would take and we didn't get started
until a little bit late so I had to clear that up.
It was a matter unrelated to this case, and it was
another case that I had heard about a year ago. So
anyway, we got that cleared up and we're ready to
proceed now. If you remember fram yesterday, the
Defense had rested their Case and so all of the
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evidence in the case is in. 'Ihecaséis closed as
far as the sutmission of evidence, but now it is an
Op— now is a time in the trial where the attomeys
are going to have an cpportunity to address you with
what we call closing argurents or their final
remarks.

Ladies and gentlemen, just like T told you
with regards to their cpening statements, what the
lawyers tell you in their closing remarks is not
evidence. The evidence is closed. The evidence in
this case came fram the witness stand and then the
exhibits which came in during the course of the
trial, and these exhibits will be back in the Jury
roam with you when you retire to deliberate. But
this is a time that the lawyers have an opportunity
to talk to you about what they believe the evidence
has shown so it's J'Itportant'that you give them your
undivided attention as they address you with their
'closing remarks.

Cnece they've concluded their remarks I
will then give you the law that is applicable to
this case; and once you have that, you will then be
in a position to go back into the Jjury roam and to
begin your deliberations, okay?. So if you would,
please give the attomeys your undivided attention
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as they address you with their closing arguments.
MR. STROBEL: May it please the Court.

THE OOURT: Yes, sir.

MR. STROBEL: Mr. Jepertinger.

MR. JEPERTINGER: Yes, sir.

MR. STROBEL: Mr. Foranah, ladies and
gentlaren of the jury. -You know, I suppose I spend
a lot of my time in the evenings watching
television. I like these murders that take place
that really happened and watching the '
investigations. And I've been doing this pretty
much my entire life. I just have always emjoyed it,
the thrill and the excitement of catching samebody
for having camitted a murder, whatever. And you
get a certain pattem, a certain feeling for
evidence and for a particular case that you're
imvolved with. Now Mr. Davis and the other two —

‘therearethreedefendantsinthis case. They are

choosing to bring forth one of the three, and then
they're going to say that the hand of one is the
hand of all so if they can prove it on one then they
proved it on everybody. Well, that's not the way
things operate.

This case of murder is one in which they
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went there with the intent to mirder sameone and to
kill them. There had to be thought; there had to ke
plammed. It's prereditatioﬁ. They have presented
noevidfmoetoshowthatthezewasaplotarﬁaplan
to kill that gentleman there. In fact, just the
opposite. As T told you in the first part of the
trial that if they went there with the intent to
kill him, then it appears that they would not only
shot him in the head fram the back instead of
hittinghiminthehead, but that he shot him in the
heart or whatever. T do notioe fram the testimony
Mlenhevasonthegromntheysaidthat this
individual pointed the pistol at him and reached
down and jerked the chain away and got — well, if
he went there with the intent to kill him and he's
still alive he would have shot him in the head,
there is no murder. There's no evidence of any
intent to kill anybody.

Now they're gomna argue to you that he was
shot, I believe, in the side and it came out the
back end, and there is a possibility he could have
died fram that shot. Yes, that's true. In fact, I
had a case years ago where they shot samecne in the
leg and hit a major artery, and they bled to death
before he ocould get to the hospital. So even though
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you may not intend to shoot samebody the person may
die anyway, but there was no intent to camuit
mirder. And I relay to you that that is not the
situation in this case. .

What you're really looking for is who
fired the gqun. That's the only thing I/'m interested

in, who shot the qun. Well, this is a case in which

they try to prove it through gunshot residue and the
fact that Mr. Davis has long hair. Incidentally,
remerber, this happened well over a year ago. Well,
we know that ‘the worst evidence — and I'm gorna
talk about identification first — is the worst of
all evidence to present because we all make
mistakes. We all see things one way and it actually
occurred another. You have a prime example of that
in this particular case, couldn't ask for a better
example. Their chief investigator, the one who
looks like Santa Claus, clearly stated, and I was
looking right at the porch when he came from.
underneath the porch ard it was not Mr. Davis. I
asked him again. He said, no, it was not him, it
was not him. But vet, you get the opposite here. I
believe his name was Collins — was that correct? —
who went under the porch and pulled him out and he
said, ves, it was him. Now isn't this samething?
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We're talking about professicnals who were right
there. And one said it was him and one said it
wasn't. So we all misidentify when we're dealing
with what samebody looks like or who was where. So
that's why it's so doggone important to have
fingerprint analysis on today, 20th and 21st
century, DNA testing, because there are no mistakes.
And it's important that we have that type of
investigation going forth to prevent us fram sending
this young man to prison for a long period of time.
It's uncalled for and unjustified. We want to do
the right thing.

Now you probably want to know why I asked
particular questions and I'm real brief because I
like to get right to the point of what this case is
about. When he was taken fram underneath the house
he was handcuffed and placed by Agent Jason Collins
into — he was handcuffed fram the back and placed
into Officer Ieslie Hubble's, H-U-B-B-1-E-'S patrol
car. Now why did I want that? They know why. In
fact, they even made a movie about this situation
and wrote a book out of Ios Angeles. When you
arrest saneone and you handcuff them to the back,
you don't conduct that test if you puat that
individual in the back of a patrol car because
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those, within six hours prior to that who's placed
in the back of the officer's car, will have gunshot
3;esichJe possﬁbly on the hand that was in the back
seat of the car. And then they put Mr. Davis in the
back seat of that patrol car, the gunshot residue
ransfers to him. Remember when I asked the lady,
if T were to shoot a pistol in the courtroam and
gunshot residue was out here on this table and I rub
my hard like this, do I get it? Yes, you do. I get
it, the gunshot residue. So that is never done.
Ravember, Van [sic] Lutcken said he took him out of
the patrol car and then conducted this test. Well,
that's not the way it's done, and it's never the way
it's done because we know that we're dealing with
samecne's life here when it cares to gunshot
residue. |

Now when you have a case where you didn't
have him envision — well, no one saw him,
identified him as the shooter. But if you have him

envision the whole time, say, fram there to the car

and to where he was eventually caught might be one

thing, but this — but they lost vision. Remember
when they went there and the chain was crossed and
had to go around to the other side and hopefully

pick up on the same ones. We don't what he touched
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or what he did. In fact, he even testified to you

that he had even fired another weapon prior to this

taking place within that six hour period. Is that
possible? Yes, it's possible. I asked the lady, I
said, is it possible — now remenber what Van
Lutcken said. Van Lutcken said that you can take
that casing and analyze it in the laboratory to
determine if that qunshot residue came fram that
particular cartridge. She didn't conduct that test.
In fact, it was funny what she said. She said you _
could shoot five different case shellings and all of
them will have a different gunéhot residue. So why
wasn't that test done to detemmine if that casing?

I even asked him this, I asked the Van Iutcken —
no, Paul Bird, your crime scene investigator, about
fingerprints. Now I'm fram the old school that says
when you find a handgun or a weapon — it was picked
up correctly by Nida. You take a pen and you pick
it up because there's fingerprints that's on that

weapon and we want to know who had that weapon just

prior to it ending up on the ground. Well, they
went through all of that, carried it down to be
processed likel they processed the autawbile at the
Sheriff's Department, took no fingerprints. I asked
him, what were the fingerprints determination made,
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Mr. Bird, on the pistol? I didn't do any
fingerprints. You didn't do any fingerprints? No,
no, didn't test it because it's made with a plastic
arourd the grip that you can't get fingerprints
fram. I said, I see, but I knew one thing, they

‘could test the cartridge that was put inside it

'cause I could see fram here smooth as there was no
plastic on that. And he had an answer for that one.
He said, oh, I looked at it and I could see that it
didn't have any fingerprints. You could look at it?
Isn't that funny? All the mirder pictures I've seen
they've always dusted everything, then it becames
visible. But here we have an individual who doesn't
have to dust things; he can just look at it and tell
it, whether it's fingerprints or not. Doesn't even
try. Then I asked him about the cartridge, did you
take any fingerprints fram the cartridge? And he
said samething about it being made of cardboard or
saretlung By the way, he also said you can't get
fingerprints fraom aluminum which is beyond me, but
anyway. Every pictui"e I've ever seen in cases 1've
been involved, they can get fingerprinted —

MR. JEPERTINGER: Your Honor, I would
object to other cases that would be going on and I
have to dbject if he's talking about what's happened

[
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in other cases. I allowed him to go on a little bit
about that, Your Honor, but I must object. -

MR. STROBEL: I'm talking about the paper.

THE OOURT: Care on up real quick.

(WHEREUPON, counsel approached the Bench

for an off-the-record discussion.) ‘

THE QOURT: All mght I sustain that.

You can go on with your lm.eup All right, you may
continue, Mr. Strobel.

MR. STROBEL You can get fingerprints
fram a letter, envelope. It doesn't matter whether
it's made out of paper or campressed cardbbaxt_i, as
testified to. ' It just wasn't done, and he knows
that it wasn't done. So then I see the pictures
fram a distance — and y'all can look at them up
close — two pictures made of blood that was found
in the grass, and I said, why wasn't there a DNA
analysis done of the blood, and he says the fire
ants ate it. You know, I didn't see any fire ants
on the pictures, and I'm sure that I thought he
meant the fire ants — I thought he meant that he
was afraid to reach down and touch the blocd to get
an analysis because he's going to get stung by the
fire ants or bitten or whatever; but he said, no,
they ate them. So all the — all the blood, all the




O @ ~1 o0 o W N

NN RN NN HE PR R R R s
G & WO N PR Q@ ©W ® 900 & W N P o

329

evidence was eaten by ants? That's bull. He didn't
do it. He didn't do any DMA analysis. He didn't do
any fingerprint anélysis on nothing; but yet, they
want to put him away for a long period of time and

the others too through the hand of one the hand of

all theory. It's just not right and it's not fair.
We need a better system in Florence County than what
we've got. That is just not the way to conduct an
investigation. You know, we had this back in the
20th century, and it's the 21st century. We do a
proper mvestigation. You cannot élways rely on who
saw what, what saw where, because we all make

mistakes. Fingerprints doesn't make mistakes. DNA

doesn't make mistakes. ,

If you are fimmly convinced that they have
not proven their case to you beyond a reasonable
doubt, then you must find him not guilty. There has
to be a' real possibility that he may be not guilty.
There is a real possibility, and we cannot continue
on with this archaic investigation. We have to use
the tools that we have, our smarter tools we have,
to make detemmination where that is pr.ésent. And T
ask you to give that due consideration and find this
young man not guilty. '.Ihamkyou.

THE OOURT: Thank you, Mr. Strobel.
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Mr. Jepertinger.

MR. JEPERTINGER: Yes, sir. If it please
the Court, Mr. Strobel, Mr. Foreman, and ladies and
gentlemen of the jury. First of all, I do want to
thank you for your service this week. It is often
said that other than service in the military during
time of war that the American citizen does no
greater honor to his country by doing his
responsibility in terms of jury service. At the
beginning of this trial when I spoke to you last, I
used the phrase that Wednesday is here but Sunday is
caning. How ironic, ladies and gentlamen, that
toady is-Wednesday as well. And we are in a few
minutes gonna put this case in your hards for you to
weigh the facts and evidence against this defendant,
and we're going to ask you to render a verdict that
speaks the truth.

Senecé, the Raman stoic philosopher and
poet, once said that all cruelty springs fram
weakness. In this case, where does the weakness lie
with this defendant. There is no doubt that it's
Surely cruel. The pistol whipping, the shooting in
the back of an md1v1dual who marents before was
holding a three year old infant with a bullet
traversing the length of his abdamen and exiting his
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belly, the further threatening of this individual of

the .45 pointed towards his head, the rank theft at

qun point of his jewelry and wallet, where does the
weakness lie? The weakness lies in that he believes
that you, the jury, will not find him guilty; that
you in your camon wisdom will nullify, negate,
reject all the proof that's against him; that you

‘will fail to believe that Johnny Henicks was shot by

him, pistol whipped by him, that he rcbboed Johnny
Henicks. He's expecting you to disbelieve Arentheus
Garrett. Arentheus Garrett, you remember Arentheus,
the young than with the cast on his am who went to
do a phone transfer and was in the trailer, the
mabile hare doing that, expecting to go back to 204
East Marlboro Street to pick up his kids when they
were getting out of school and was going to only be
there a few minutes. He wants you to discount that

testimony that he is the shooter, the beater, the

robber. What did Arentheus tell you? I heard a
gqunshot explosion, I looked out the window, I was
right by the refrigerator and what did I see? I saw
a guy with ponytail. I made a big deal about a

ponytail, if you recall. He has a ponytail, dreads,
. with a person that resembled him. His back was

tumed to me. What was he wearing? He had a white
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T-shirt on. White T-shirt, ah. See, Mr. Strobel
doesn't want you to look at this evidence because
lock at this. On State's Exhibit 1 we've got a
white T-shirt. Who's got a white T-shirt? Why
would Arentheus make up a white T-shirt? Now who
else had a white T-shirt? Tyon Michael Evans, but

it couldn't have been him; hair was too short, hair

was too short. Rasheem Thamas, what color is that
T-shirt? It's black. Now, oh, they didn't take
those photographs then? No, no, sir, no, huh-uh.
You ramenber that yesterday. Look at the date
stamp. ILook at.the time stamp on the photographs.
Tyon Michael Evans, Zpril the 6th, 2011, at 20:59
military time, right? What would that be? 8:59 in
the evening. Rasheem Thamas, April the 6th, 2011,
20:36, 8:36 in the evening. Thamas Edward Davis,
Rpril the 6th, 2011, 22:16. What is that, 9:16 in
the evening? All on April 6th. Who fits the
description of the shooter? Arentheus Garrett.

By the way, think about this, do you
remember when the defendant was testifying yesterday
and he said, I was right there in the front, saw
everything. Didn't go try to help the kid or the
man? No, no, no. Parked right there in the front.
Then why in the world would Arentheus Garrett have
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to nn the distance inside the trailer to go' see
that car on the back side if that car was parked. in
the front. There was no reason to do that.
Arentheus Garrett was credible, white T-shirt,
braids, resembled the man. 2nd what did he call
out? Think about what he called out. -. What did the

individual do? Ripped the chain off of him. What

do you find missing in the car? The cookie monster
medallion. Went and saw him get the wallet. What
did Deputy Neil find? The wallet. Where? Not too
far fram where they were caught. Saw the man run to
the where? The back passenger seat. Called out the
license tag mumber. What did Arentheus Garrett win
or lose by doing this? Nothlng He was the casual
doserver that saw what he saw. That's his weakness.
He wants you to nullify that, negate that, not
believe that. '

The hair style, loh, they didn't book us
in, they didn't book us into jail until April
the Sth, even though the time stamp on the
photograph said sarething different. Yeah, he had
comrows there, but he had dreads. Well, folks,
that's why I had them do the time on the board.
Think about it. The crime happens at 2:19, or
that — or shortiy before that because the police
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get there at 2:19 based on their crime scene log,
correct? 2:19. So say it happened at 2:15, when
did Fridley say he spotted them? 2:23, 2:23. At
2:23, according to this defendant, Rasheem Thamas
decided sarewhere to comrow his hair, had to. And
you know why that's not true? You know why that
rings false? Think of what Kendrick Spears, the
narcotics officer, the African American officer that
came and testified, the one that tazed Rasheem
Thaves. How did he describe him? The individual
with comrows. Why would he make that up? He has
no reason to. He has no reason. And you know why,
folks? Because the truth lies in the fact that the
person you see in those photographs, the one with
the long hair who wore his hair the same way on
Monday morning, is the one that beat this man with a
gun and shot him,

Now, Mr. Strobel I think misspoke a little
bit when he said to you you get a feeling for |
evidence in this case that there was no murder. I
agree with him, there's no murder. This isn'ta
murder case. We have a living soul here. He's been
charged with attempted murder. Now the judge is
going to explain to you the elaments of attempted
murder; but at its core, at its core, he's going to
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say that in these type cases to be charged with
attampted murder a person must — look here — with
intent to kill, attempt to kill another person with
malice. Now how do we define malice? I kind of
mentioned it in my opening statement, that malice is
hatred, ill will, hostility towards ancther. It

is — listen here, it is the intentional doing of a
wrongful act without just cause or excuse with the
intent to inflict an injury or under circumstances
that the law will infer an evil intent. And you
don't have to have malice existing for hours before,
minutes before. It must exist before but there's no
particular time. Malice must exist in the mind of
the defendant just before and at the time the act is
camitted. Mr. Strobel wants to ride two horses.

He didn't do the shooting. Rasheem Thamas did the
shooting, even though that's contrary to the
testimony in this case. How did he know what's in
Rasheem Thawas' heart? Well, if he did do the
shooting, if he did do the shooting, it was without
malice. '

You ramember what Ira Parmell told you
about State's Exhibit 40? Of course, I can't get it
open now. I'm not going to point it at anybody, all
ri@ht? But you got a .45 caliber semiautamatic
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handgun. You're talking about, well, there's no
malice, he didn't shoot anybody. Well, this is not
like a revolver where you just point and shoot.

What do you got to go? You rematbef, it is
basically a four step process; is it not? You take
this magazine and jam it right here in the handle,
correct? Step number one. -Step number two, got a
g lock in here. Normmally the gun goes forward
like this. You rack it back. Step mmber three,
you take the safety off. You push the button to
take the safety off. Step muber four, you point
and shoot. Folks, in order, remember these things
carried nine rounds according to SLED Ageﬁt Ila
Parmnell who testified over 640 times, been qualified
as an expert over 640 times, and what did he say?
Nine bullets in here. You got eight bullets in
evidence. Where is that ninth bullet? It's the one
that coursed through his body. And in order to fire
this weapon this man had to do all four frljngs.

Now when he was — when Mr. Strdbel was
cross-examining Johnny Henicks, the man that got
beaten and shot, he said, well, he didn't say
anything about I'm going to kill you, I1'm going to
shoot you. The judge is going to tell you when we
talk about malice, there are two types of malice.
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There's expressed malice where, yes, a language is
used like that, I'm going to shoot you, I'm going to
do this, I'm going to do that. But there's also
implied malice, malice for which you can infer a
person's ill will fram their very actions. As I
like to say and you've heard your whole life,
actions speak louder than words. When he did those
four things and he beat this man — think about
this, folks, think about this. He is sitting there
with a child, a three year old child on his lap, and
he's getting beaten. That shows a cold, brutal
heart that would do that in front of a child to the
point after he gets shot. And forgive the - |
profanity, what does the little child tell him, you
shot my darmm daddy. You think, that's malice,
folks? That's malice. That tells you a little bit
about that man. But they don't want you to believe,

~ they don't want you to consider that. They don't

want you to consider Arentheus Garzett's testimony.
They want you to discount what Tyon Evans said.

Yeah, Tyon was driving that wehicle. Tyon, you

know, Tyon put himself right there. Is Tyon being
samewhat self-protected? Morally, no, I got him
charged with the same things as I got this character
charged with. Maybe, but he puts himself right
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there. Who else puts him there, the police, as he
runs fram the wvehicle.

Now, Mr. Strobel talked about Ios.Angeles
ard sarething case. I don't know what he's talking
about. I haven't — did you hear anything fram the
stand about Ios Angeles? I didn't hear a thing from
that stand. When you look at the exhibits you see
if the word Los Angeles pops up in any of those
exhibits. I didn't see it. You've had Ila Simmens,
the other SLED agent, who testified over two hundred
times, has been qualified as an expert, the one that
got her degree in chemistry, talk to you about
gunshot residue. Now this was the classic line, we
are beyond archaic investigation. I agree. (Guess
what qunshot residue is. It's cutting line 21st
century investigation. That's what they did. He
doesn't want you to believe that. Oh, you shouldn't
do that. She didn't say that. She didn't say that
at all. He didn't ask her about Ios Rngeles and the
back of'police cars. Guess who else was arrested?
Tyon Evans and Rasheem Thamas. What we did hear
fram her was this, gunshot residue is made up of
three basic parts: Barium, antimony, and lead. It

‘can only be seen microscopically. You tested the

hands of these individuals and you look at the stuff
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under the microscope and then you make a
determination of the substance being there or not
being there. They tested all three individuals.

The right palm of Thamas Edward Davis consistent

with gunshot residue. The right back, no qunshot -
residue. If they were making this up, oh, they
could say it was all over his hands. Nothing here,
here, not here. ILeft palm, not here; left back,
maybe associated with gunshot residue.

Rasheem Thamas, the one he said did
everything, the one that while the police were
chasing him had time to do his braids, the one who'd

been sitting in the front passenger seat. Arentheus

Garrett once again, told you back passenger seat.
No gunshot residue anywhere. Tyon Michael Evans, no

gunshot residue anywhere. You got to understand,

Mr. Jepertinger, I fired a qun, I'm fram Darlington
County, I fired a gun earlier in the day. It stayed
there. Well think about everything he did after he
fired this gun. And by the way, who is the only
person that said that? He was. No one else to
corroborate that he fired a qun in Darlington County
earlier that day. No. He rolled a blunt. Gunshot
residue still on his hand. Now you think about this

too. He's ruming from the cops, jumping walls,
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getting pulled from the underpiming of a house and
the stuff is still on his hands. You know, I was
expecting, I was expecting him to say, well, you
know Rasheem Thamas. You know, he ran fram the cops
and, you know, he did all this stuff and all the
gunshot residue fell off his hands. Folks, it's not
me saying it and it's not what I think, it's not
what the victim thinks, it's not what Mr. Strobel
thinks, it's what the evidence shows. He had that
residue on his hands. He fit the description of the
shootef. '

Mr. Strcbel brings up the fact that they
didn't check for fingerprints. They did check for
fingerprints. What did it say? I looked at the
hand of the qun. We couldn't do that because of the
material the hand of the gqun is made out of. The
cartridge, the magazine, didn't see a visible one
there. Here's a man that works crime scene. He's
the one that would dust for fingerprints if he saw
sarething visible there. Folks, cutting edge
technology was used; it was used.

Now in this case, as in all cases, the
judge is going to instruct you that the State —
that's me — has to prove thls defendant quilty
beyornd a reasonable doubt. That, as I told you at
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the beginning of this trial is not a matchable temm.
It's not a.made up temm. It is a temm of law. But
what it is not, I do not have to provide evidence to
you to remove all or any doubt. Saretimes I hear
this on television and it upsets me because it's
unrealistic where they say, well, you haven't proved
it to me beyond a shadow of a doubt. We are not
required to prove things beyond a shadow of a doubt.
You know, you can doubt anything. You know, if I
came in here and said you're not sitting here this
moming. Ch, I got a doubt whether I'm sitting
here. You know, we can get sare philosophical type
thing whether we're present or not. It's not beyord
all doubt; it's beyond a reasonable doubt. And
folks, here, this evidence, the testimony given,
should leave you fimly convinced of his quilt.

And in determining whether we have proven
that case beyord a reasonable doubt, the judge is
going to ask you to consider the credibility or the
demeanor of the witnesses. Who had samething to
gain? Who had samething to lose? Folks, this young
man when he got up and testified, he could have —
if he wanted to just get this quy, oh yes, he told
me who he was before he — he didn't do that, did
he? If Arentheus Garrett wanted to really stick it




W O I o L & W N -

NN NN N R R R R e R
m.bwmwoa.ooo\xo\m_.uwﬁ)wo

342

 to this quy, oh ves, I knew exactly who it was, I

knew him fram the streets, man, I, you know, I've
seen him out there at Smnith and Smith Mobile Have
Park where — as in his words —things really pop
at night. Did he say that? Did he say that?
Contrast those witnesses. All the officers that
testified in this case. Even the co—defendant,
Evans, in the car with how he portrayed himself on
the stand. He had an answer for everything and
everybody was wrong. The date stamp on the
photograph is wrong. The GSR kit done, tested,
wrong. Who's got a lot to lose today in this case?
This gentleman.

Now, you are going to look at this
evidence and I cannot tell — I can tell you to
scrutinize the witnesses,v and I'm sure you're going
to scrutinize the evidence. But I cammot tell
looking at you what's coursing through your mind
right now; I wish I could. If I knew what pecple
were thinking or what was gonna happen in the
future, I piobably would not be a lawyer. In one of
the photographs, in cne of the photographs you're
gonna see that cookie monster medallion. Folks,
it's in the front seat. You're a smart jury; you
spot that. Now, how did it get in the front seat?
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How did it get in the front seat? Maybe Rasheem
Thavas did grab it off him. I don't think that's
what happened, folks. I think this guy came around
his back. Maybe he did pass the machine. Maybe
when he bailed they bush bonded as they called it
and threw it although I think he tock the wallet.
He got rid of the .45. He wanted to put everything
behind him that would link him to this crime. '
That's what I think happened. But maybe he did pass
the machine. But if you're not satisfied with that,
and like I said, I can't tell looking at you — that
it is a true principal that the judge is going to
tell you to do that. And I didn't make this up, I
didn't write it, I didn't pass it, I didn't think of
it; but there is a principal under the law. 2And
under your cath you will apply the law to the facté
in this case. There's a principal called the hand
of all being the hand of all, the acts of one being
the acts of all. You think about it. Think about
it.

According to him, according to this
defendant, what was their purpose in going over
there? Well, one guy got pistol whipped over there,

Evans. That he said, even Evans said, he told Smith

and Smith Mobile Havwe park, or he got into it
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rather. And then there was the other situation
Rasheem had based on what the victim just testified
to that he had a squabble with Rasheem Thomas
saretime before this incident. What was — how did
Davis react to that? How did Davis react to that?
This is what — this is what he said. I wrote it
down so T got it just right. He said; don't, ain't
gonna misplace like we're some suckers. We're gorma
go on, we're gomna go in there and we ain't gonna
mak'e.'a sink that we're a bunch of suckers. Hey,
guess what, Davis wants to make you guys a kbunch of
suckers today. He wants you to discount all this
evidence that points .conclusively to his guilt as
the robver, attempted murderer that he is.

In 1841 Ralph Waldo Frerson who I had to
suffer through when I was a sophamore in high
school, wrote samething. I wanted to bring a little
bit of Emerson later in life when I got a little
older and lost all my hair. He said, camit a crime
and the earth is made of glass. Cammit a crime and
it seems as if a coat of snow fell on the ground
such as reveals into the woods and track of every
partridge and fox and squirrel and mole. You cannot
recall the spoken word. You camnot wipe out the
foot track. YcruA carmot draw out the ladder so as to
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leave no end or clue. Sare daming circumstance
always transpires. The laws and substances of
nature and waters care to an end.  Gravitation
becares penalties that to the evidence in this case
is a penalty to this man. '

I'm going to ask you to do a difficult
thing — and I say this and hear me out. I say
this — I'm goma ask you to find him guilty. 2And
in a way, to tell you the truth, after he testified
yesterday I feel sorry for him. I feel sorry for
him that the only solace, the only place that he can
find protection is what did he say, in the hood.

But my feeling sorry for him for his ignorance in
terms of that lifestyle falls short when I consider
what he did to this man. Justice under your ocath
cries out for one verdict and that verdict is quilty
on attempted murder, ammed robbery, and possession
of a wegpon during the cammission of a violent
crime.

I'm gonna say one thing further because I
know the judge is going to ipstruct you on a fourth
crime which he views as a lesser included offense.
If you feel that there was no malice in the
shooting, which I disagree with, I-believe this
shooting was done with malice, that you may find th
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you have a choice between the greater offense of
attampted murder and the lesser included offense of
assault and battery of a high and aggravated nature.
Iadies and gentlemen, I thank you for listening to
me. Thank you so much.

THE QOURT: Iadies and gentlemen, I came
arourd here to give you the charge on the law. When
the case started, as I told you when we started this
trial, that you are the judges of the facts in the
case and I'm not to have any influence over you
regarding those facts. So it's been appropriate
that I've been away out of the area here where the
lawyers present the evidence. But you are — you
and I are now in this together. We've reached that
portion of the trial where you are the judges of the
facts and I'm the judge of the law. And I'm goma

' give you the law and then you'll take that law and

apply it to the facts as you find the facts to be.
So I think it's appropriate for me to came down and
be with you as we do that. .

This charge that I'm going to give you,
ladies and gentlemen, I'm going to read it fram my
notebook here so that I don't leave anything out or
auit anything. I will send this notebook back into
the jury roam with you so you'll have that during
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your deliberations should you need it.

Mr. Foreman, and members of the jury, you
have heard all the evidence. You have heard the
arguments of both parties. I will now explain to
you the law which applies to this action. The
de.ctment charges the defendant Thamas Edward Davis
with the charges of atteampted murder, armed robbery,
and possession of a weapon during the cammission or
attampted catrniSsion, of a violent crime. I remind

- you that the fact that the defendant was arrested,

charged, and indicted in this case is not evidence
in this case and it camnot be considered by you as
evidence of guilt in this case, nor does it create
any presurption or inference of guilt. The
indictment is simply the formal written instrument
which contains the charges made against the
defendant. Tt is the form of document by which this
case 1s brought into court. Now I will, as I said,
I will give you a copy of these instructions in
written formm to have with you in the jury roam.
During your deliberations you may refer to the
instructions to quide your decision making. You
must, however, consider the instructions as a whole
and not follow sare and ignore others.

Now the defendant has pled not guilty to
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the charges in the indictment, and that plea puts
the burden on the State to prove the defendant
guilty. A person charged with cammitting a criminal
offense in South Carolina is never required to prove
him or herself imnocent. I charge you that it is an
important rule of law that the deferdant in a
criminal trial, no matter what the seriousness of
the charges may be, will always be presumed to be
inmnocent of the crime for which the indictment was
issued unless 'guilt has been proven by evidence
satisfying you of that guilt beyond a reasonable
doubt., This presumption of innocence does not end
when you begin your deliberations, but it
acoampanies the defendant throughout the trial until
you reach a verdict of guilt based on evidence
satisfying you of that guilt beyond a reascnable
doubt. The presumption of innocence is not a mere
legal theory. It is not just a legal phrase; but it
is a substantial right to which every defendant is
entitled unless you, the jury, are satisfied fram
the evidence of the defendant's quilt beyond a
reasonable doubt.

Now the State has the burden of proving
the defendant guilty beyond a reasonable doubt.
Sare of you may have served as jurors in civil cases
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where you were told that it is only necessary to
prove that a fact is more likely true than not true
such as by the greater weight or the preponderance
of the evidence. In criminal cases the State's
pmofnustbenorepowerful than that. It must be
beyond a reasonable doubt. Proof beyord a

reasonable doubt is proof that leaves you fimmly

convinced of the defendant's guilt. There are very
few things in this world that we know with absolute
certainty, and in .criminal cases the law does not
require proof that overcames every possible doubt.
If based on your consideration of the evidence you
are fimly convinced that the defendant is guilty of
the crimes charged, you must find the defendant
guilty. If on the other hand you think that it's a
real possibility that the defendant is not guilty
then you must give the defendant the benefit of that
doubt and find him not guilty.

‘ I remind you that during this trial you
and I have certain duties to perform. As the trial
judge it is my responsibility to preside over the
trial of this case, and I also have the duty to rule
on the admissibility of the evidence that's offered
during fhis trial. You are to consider only the
canmpetent evidence that is before you. You are to
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consider only the testimony which has been presented
fram the witness stard and any exhibits which may
havebeennédeapartoftherecordinthis case and
any stipulations or agreements of counsel. I have
the additional duty to charge you the law that is
applicable to this case. As the presiding judge I
am the sole judge of the law in this case, and it is
your duty as jurors to accept and to apply the law
as I now state it to you. If you already have an
idea as to what the law is or what the law ought to
beamlitdoesnotagreewithwhat I now tell you.
the law is, you must abandon your idea because you
are sworn to accept the law and to apply the law
exactly as I state it to you.

In every case tried in this court before a

jury the jury becames the sole and the exclusive

judges of the facts in a case. A trial judge cannot
intimate, state, camrent on or make any statement to
a trial jury about the facts in a case. Since you,
the jury, are the sole judge of the facts you are
not to infer fram what I have said during the
progress of this trial and ruling on the
adnissibility of the evidence or otherwise or
anything that I say now during the course of this
instruction to you, that I have any opinion about -
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the facts in this case. The law does not allow me
to have an opinion about the facts in this case.
That is a matter solely for you, the jury, to
determine. As jurbrs it is your duty to detemmine
the effect, value, weight, and truth of the evidence
that is presented during the course of this trial.
Now during every trial or during almost

all trials, there's usually two types of evidence
that are presented during a course of a trial.
There's direct evidence and there's circumstantial

4

| evidence. Direct evidence is the testimony of a

person who claims to have actual knowledge of a
fact, such as an eyewitness. It is evidence which
immediately establishes the main fact to be proven.
Circumstantial evidence is proof of a chain of facts
and circumstances which indicate the existence of a
fact. In other words, it is evidence which
immediately establishes collateral facts from which

‘the main fact may be inferred. In other words,

circumstantial evidence is based on inference and
not on personal knowledge or observation.

Now the law makes absolutely no
distinction between the weight or the value to be
given to either direct or circumstantial evidence;
nor is there any greater degree of certainty
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required of circumstantial evidence than of direct
evidence. You should weigh all of the evidence in
this case; and after weighing all of the evidence if
you are not conxrjnoed'of the quilt of the defendant
beyond a reasonable doubt, you must find him not
guilty. However, after weighing all of the
evidence, if you are convinced of the defendant's
guilt beyond a reasonable doubt, then you would find
the defendant quilty. Necessarily, you have to
deterim‘.ma the credibility of the witnesses who have
testified in this case. And ladies and gentlaren,
credibility simply means believability. It becares
your duty as jurors to analyze ard to evaluate the
evidence and to determine which evidence convinces
you of its truth. In detemmining the believability
of witnesses who have testified in this case, you
may believe one witness over several or several
witnesses over one. You may believe a part of a
witness' testimony and reject the remaining part of
that same testimony. You may believe the testimony

.of a witness in its entirety or reject it in its

entirety. You may consider whether any witness has
exhibited to you any interest, bias, prejudice, or

other motive in this case. You may also consider -
the appearance and the mammer of a witness while on
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the witness stand. You have the right to consider
anything in this record that will help you in
judging the credibility and the believability of the
witnesses. ‘

Now the rules of evidence ordinarily do
not allow or permit a witness to testify as to
opinions or conclusions. There's an exception to
this rule that exists for witnesses that we call
expert witnesses. A witness who by education and
experience has becare an expert in same art,
science, profession, or calling, may state an
opinion as to relevant and material matter in which
that witness claims to be an expert and may also
state the reasons given for that opinion. You
should consider any expert opinion received in
evidence in this case and like any other evidence
give it the weight that you think it deserves. An
expert witness' testimony is to be given no greater
weight than that of any other witness simply because
that witness is an expert. Further, you're not

‘required to accept an experts' opinion even though

it is not contradicted. Now a persbn who has a past
criminal record is campetent to testify during a
trial. A past record does not affect the ability of
that witness to testify. The past record may only
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be considered by you, if at all, in determining the
witness' believability. Remember, you are the sole
Judges of the facts in this case and of the
believability and credibility of any and all
witnesses.

"~ Now the defendant is charged with the
crime of attempted murder. A person who with intent
to kill attempts to kill another person with malice
aforethought either expressed or implied camnits the
offense of attampted muxder. Malice is hatred, ill
will, or hostility toward another person. It is the
intentional doing of a wrongful act without just
cause or excuse and with the intent to inflict an
injury or under circumstances that the law will
infer an evil intent. Malice aforethought does not
require that malice exist for any particular time
before the act is camitted, but malice must exist
in the mind of the defendant just before and at the
time that the act is committed. Therefore, there
mist be a carbination of a previous evil intent and
an act. Malice aforethought may be expressed or
implied. These termms expressed and implied do not
mean different kinds of malice, but merely the
manner in which malice may be shown to exist; that
is, either by direct evidence or by inference fram
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facts and circumstances which are proved. Expressed
malice is shown when a person speaks words which
express hatred or ill will for another, or when the
person prepares beforehand to do the act which was
later accarplished. For example, lieing in wait for
a person or any other acts of preparation going to
show that the deed was within the defendant's mind
would be expressed malice. Implied malice may be
found to exist when circumstances demonstrate a
wanton or a reckless disregard for human life or
when a reasonably prudent person would have known
that according to camon experience there was a
plain and strong Likelihood that death would follow
the contemplated act. |

Now an attempt is an effort to accamplish
a crime which does not succeed. An attampt includes
a specific intent to do a particular criminal act
along with an act falling short of the act intended.
The State must show more than a mere preparation and
an intent. There must.also be same overt act that
is camitted in the effort to comit the crime.
Intent means intending the result which actually
occurs, not accidentally or involuntarily. Intent
may be shown by acts and conduct of the defendant
and other circumstances fram which you may naturally
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and reasonably infer intent.
Now included within the offense of

- attempted murder is the lesser offense of assault

and battery of a high and aggravated nature. A

- person camiits the offense of assault and battery of

a high and aggravated nature if the person
unlawfully injures another person and either: A,
great bodily injury to the other person reéults; or
B, the act is acoa@lished by means likely to
produce death or great bodily injury. South
Carolina law defines great bodily injury to mean
bodily injury which causes a substantial risk of
death or which causes serious permanent
disfigurement or protracted loss or impairmment of
the function of a bodily part or organ.

Now the defendant is charged also with the
charge of armed robbery. In order to prove this
offense the State must first prove beyord a
reasonable doubt that the defendant took personal
property fram the person or presence of another
peison. Property is in the presence of a person if
it is within the person's reach, inspection,
doservation, or control, so that the person could,
if not overcare with violence or prevehted by fear,
could keep possessicn of that property. The State
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nust also prove beyond a reascnable doubt that the

defendant carried the property away intending to
permanently deprive the owner of the property and to
keep the property for the defendant's own use. The
slightest ramoval of property or the carmplete
possession of the property even for an instant by
the defendant is sufficient to show a taking and
carrying away of the property. The taking and
carrying away of the property must have been done
with violence or by putting the owner of the
property in fear of violence.

Finally, ‘the State must prove beyond a
reasonable doubt that the defendant was ammed with a
deadly weapon during the rabbery. A deadly weapon
is any article, instmument, or substance which is
likely to cause death or great bodily harm. Whether
an instrument has been used as a deadly weapon
depends on the facts and circumstances of each case.
The following are examples of instruments which may
e deadly weapons: . A pistol, a shotqun, a rifie, ‘a
dagger, a knife, metal knuckles, a razor, gasoline,
a fire bawb, and lighter fluid. A qun may be a
deadly weapon even if it is not operational.

Now the defendant is charged also with.
posséssion of a weapon during the camission of or
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attempt to cammit a violent crime. The State must
prove beyond a reasonable doubt that the defendant
was in possession of a fireamm or visibly displayed
what gppeared to be a firearm during the cammission
of a violent crime. A firearm means any machine
gun, autamatic rifie, revolver, pistol, or any
weapon which will, and is designed to, or may
readily be converted to expel a pmjeét.ile. In

order to find the defendant guilty of possession of

a weapon during the camnission of a violent crime,
you mist first find the defendant has been found
quilty of either camitting a violent crime or
attampting to camit a violent crime. For purposes

‘of South Carolina law, attenpted murder, assault and

battery of a high and aggravated nature, and armed |
roppery are considered violent crimes.
Now if a crime is cammitted by two or more

| pecple who are acting together in ccmnitting a
crime, the act of one is the act of all. A person

who joins with another to camit an unlawful act is
criminally responsible for everything that is done
by the other person which happens as a probable or
natural consequence of the acts done in carrying out
the common plan and purpose. For example, two
people can be guilty of killing another person when
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only one of the two people had a qun, there was only
one bullet, and only cne of the two fired the shot
that caused thekdeath.l If two or more pecple are
together, acting together, assisting each other in -
camitting the offense, the act of one is the act of
all, or as it is sametimes said, the hand of one is
the hand of all. Prior knowledge that a crime is

going to be camitted without more is not sufficient

to make a person guilty of that crime. Guilt as a
principal is shown by actual or constructive '
presence at the scene as a result of a prior
arrangement; therefore, a finding of a prior
arranged plan'or camon scheme is neoessary for a
finding of guilt as a principal. The State must
prove beyord a reasonable doubt by campetent
evidence the theory of the hand of cne is the hard
of all.

A principal in a crime is one who either
actually camits the crime or who is present aiding,
abetting, or assisting in comitting a crime. When
a person does an act in the presence of and with the
assistance of another the act is done by both.
Where two or more acting with a camon plan or an
_‘mtent are present at the camnission of a crime, it
does not matter who actually camits the crime, all
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are quilty, the hand of one is the hand of all.
Present at the camission of a crime means to be
sufficiently near to aid and abet and to .assist in
the camission of the crime; however, mere presence
at the scene of a crime is not sufficient to convict
one as a principal on the theory of aiding and
abetting. Intent is also a necessary elament for
there must have been a camon design or an intent to
camit the crime and then the crime must have been
camitted pursuant thereto with the person aiding
and abetting by sare overt act. Intent may be shown
by acts and conduct of the defendant and other
circumstances fram which you may naturally and
reasonably infer intent. The State must prove these
elements beyond a reasonable doubt.

Now Mr. Foreman and ladies and gentlemen
of the jury, as you retire to begin your |
deliberations I want to écpxess to you the hope that
each of you will be mindful of the importance of
your résponsibility. You're not called upon to
serve as jurors very often, and the proper
performance of the duty requires 'each of you to
reach the height of freeing your mind of all
improper influences. You and I are acting for the
camumity and that is why we must see to it that
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this trial is fair and that the verdict is just.

You observe that the presiding officer of this court
is always addressed as Your Honor. Well, the reason

is not because of the person wearing this robe, but
that this Court is entrusted with the honor of this

camunity, the honor of this state, and the honor of

this country in seeking that every case tried here
receives fair and impartial justice.

Do not get the idea that I'm trying to
intimate to you how I might think you should decide
this case. As I've already told you, under the laws
of the State of South Carolina you, the jury, are
the sole judge of all questions of fact. It would
be highly improper for me to influence you in the

- performance of that duty; but, as the presiding

officer of this court I am vitally concemed that

‘whatever verdict you find will be as a result of

your going into the jury roam and confining your
consideration to the evidence and to the law that ‘
you have heard in this courtroam, weighing it fairly
and in*partially as I have every confidence you will
do. Your verdict in this case cannot be based on
sympathy, carpassion, prejudice, or ewotion, or same
other consideration that's not found in the
evidence. The Court is of the confimmed opinion
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that whatever verdict you reach will represent truth
and justice for all partles involved. And remerber,
ladies and gentlemen, your verdlct in this case must
be unanimous. You must all agree on the verdict.
Now Mr. Skipper, the verdict form is in
the front of this notebook so this is the verdict
form, ladies and gentlaren. I'm gonna review it
briefly with you. It's fairly self-explanatory.
You'll take each charge and consider it separately.
As to the first count attempted murder, you actually
have three options based on your decision based on
the facts as you find the facts and the law. - You
would either find the defendant is either not quilty
or you could find that he's guilty of attenpted
murder, or you can find that he's guilty of assault
ard battery of a high and aggravated nature. Those
are the three options you would consider on that
charge of attampted murder. And then on the armed
robbery charge you would simply consider whether or
not the defendant is guilty or not guilty of that
charge. And then, of course, on the third charge, -
the possession of a weapon during the cammission of
a violent crime, of course, again, there's only two
options; he's either quilty or not guilty. And of
course, on that, as I told you in the instructi_on,




W 0O oy e W

N DN N RN DN o R e S R 1 D e
s W NP O L @ 60 W N o

363

you can only find sareone guilty of that offense. if
you have previously determined that he is guilty of
the violent crime. So you would considér count
three in that light. |

Once the jury has reached a unanimous
decision, Mr. Skipper, if you would on the verdict
form there's a place on the first sheet, once you
campleted it to initial and then your signature on

the back sheet, okay. Once the jury has reached a

unanimous verdict you'll knock on the door and let
the bailiff know you have a verdict. We'll then
bring you out and receive your decision. Now I'm
gonna send you to the jury roam for just a minute .
and ask that you not begin the deliberations. I'm
gonna confer. with the attomeys to make sure I
haven't left anything out. If I've left anything
out, if I've missed anything, I'll bring you out and
correct that. If everything is good we will collect
the evidence and this notebook and send that back
into the jury roam. When you receive these items
that's the queue to begin deliberations. Now I will
tell you this, not just in this case, but in no
case, doIeverserxiaweaporibackintotheju:y
.roan. If you need to see this or want to see it up
closer, if you will let us know we'll bring you out
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and let you view it out here, but this will not be
going into the jury roam but it is in evidence so if
you need look at it you let us know, we'll bring you
out and let you do that. Ewverything else will be
back in the jury room with you, okay. So please
retire to your jury roam and do not begin till you
receive these items.

(WHEREUEON, the jury was removed fram the
oourtman at 11:34 a.m., and the following
proceedings cammenced in open court.)

THE QOURT: Are there any exceptions or
dbjections to the charge fram the State?

~ MR. JEPERTINGER: No, sir.

THE COURT: Anything fram Defense?

MR. STROBEL: No objections or exceptions
on behalf of the defendant, but I wanted to make
sure I understood what you said. The magazine will

— they'11 be allowed to examine the magazine,

correct, not the pistol?

THE QOURT: The magazine can go back. The
pistol we're going to have here. .

MR. STROBEL: Andthatspa.ttofrrycase
I want them to see that magazine.

THE COURT: Yes, that can go.back, not the

pistol or the ammmition.
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MR. STROBEL: ' Right, okay.

THE COURT: Will y'all get with Frances
and make sure everything is here that should be
here. I'm going to leave the pistol here and let
the magazine go back.

(Attomeys review exhibits.)

THE COURT: Let them know that the live
amumnition is not going back, but the cartridge is
there, thé spent cartridge. |

THE BATLIFF: All right, sir.

(WHEREUFON, a break was taken and the jury

began their deliberations at 11:35 a.m.)

THE COURT: Mr. Strobel, the jury has sent
out a question and the question they sent out is,
could we have a transcript of Mr. Garrett's
testimony. And all I say I could do is to bring
them out to tell tham I can let them listen to that
testimony, I can't produce a transcript, and give
thean the option of what they want to do. Are you‘——
do you have it up yet? ’

THE COURT REPORTER: No, I need to upload
it. '

.THE COURT: I told Frances at least to
find that testimony on her recorder thing. I don't
know whether or not they're going to listen to it.
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I'11 send their food and let them truck on if they
do want to listen to it. I'm probably still going
to send them back because the food will get cold,
but I'm going to at least get them oat here to
answer their question.  So Ms. Joe, if you would
please have the jury care out.

THE BAILIFF: All right.

(WHEREUPON, the jury was returned to the

courtroom at approximately 12:56 p.m., and

the following proceedings commenced in

open court.) ‘

THE COURT: All right. ILadies ard
gentlemen, I have received your inquiry or your
question. And just for the record, it is: Could we
have a transcript of Mr. Garrett's testimony. I
canmnot produce for you a written transcript of that
testimony. I can have Madam Court Reporter play
back the testimony so she can actually play back the
audio, but we cannot provide a transcrlpt So
here's what I'm gomma do. I'm gorn:a let you retire
back to your jury roan and discuss whether or not
you want to listen to the audio of the testimony.

If you don't, then just continue your deliberations.
If you do, then I'll bring you out, I'll play it for
you. However, your lunch is here so what I'm gonna
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do is I'm gomna get you to go back into the jury

- roan and decide whether or not you want to hear it

or whether you want to just proceed on with your
deliberations. If you decide that you do want to

hear it though, I'm gonna let you eat your lunch

first 'cause I don't want it to get cold. And then
once you've finished lunch, then if you want to hear
it I'1l bring you out and play it for you, okay. So
do that for me, go back and talk about what you want
to do. But in the meantime, I'm gorma send your

lunch back because you're gonna have that regardless_

of what you decide, okay?

- (WHEREUEON, the jury was removed fram the
ocourtroan at 1:00 p.m., and the following
proceedings camenced in open court. )

THE QOURT: Any objections or exceptions.

to the Court's response to the jury's question?

MR. JEPERTINGER: Not fram the State.

THE OOURT: Anything fram the Defense?

MR. STROBEL: No, sir.

THE QOURT: All right, Frances, if you
would please mark this we will —

THE BAILIFF: He handed me another note,
Judge. , A ' |
THE COURT: All right. This question




W O Jd Y e W N

NN[\)NI\J'NHHHI——"HI—‘HEHH
QO & WD P O v oo oo wh PO

368

which was passed out says: Why was Mr. Rasheem
Kevin Thamas not called to testify. Clearly, that
question, all I can respond I think —-and I'll hear
fram y'all if y'ail have a different response. All
I can respord I think to that question is that the
parties call the witnesses they intended to call,
and that's what you've heard. I don't know that I
can tell them anything else,' I'm happy to consider
another response if you have another one.
MR, JEPERTINGER: Tell them enjoy their

lunch. Seriously.

THE COURT: I will. Doris, if y'all could
go ahead ard take their lunch in. |

MR. JEPERI‘INCER That's — we can't
answer that question. B |

THE COURT: I can't answer that question.
‘As a matter of fact, maybe the response, the

appropriate response would be I can't answer that
question. | |
~ MR. JEPERTINGER: That is the appropriate
response.'
THE QOURT: You agree, Mr. Strobel?
MR. STROBEL: (Shakes head.)
THE QOURT: I am going to write that

response. I'm gonna let y'all look at what I write, |
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and I'm going to send that back in, okay. While
we're doing that if y'all will go ahead and start
taking them their lunch.

(Court's Exhibit Number 1 and 2, notes,
fran the jury, were marked and made a part of the
record. ) '

THE (OURT:- All right, if y'all want to
look at that. That's what I propose to send back.
If it meets w;.th y'all's approval I'll just send
that back. Is that good?

MR. STRCBEL: Yeah.

THE GOURT: Ms. Joe, if you would please,
will you send this back. |

: MR. STROBEL: Your Homor, I — I thought a
cdeputy sheriff was going back there with them, and I

THE COURT: No, Mr. Propps and Ms. Joe
take care of that. Tell the foreman to not throw
this away, we need to have that back.

THE BAILIFF: Yes, sir.

THE COURT: All right,

(WHEREUPON, a lunch break was taken.)

THE COURT: Ms. Joe, if they're done
eating and then I need to know their decision as to
the testimony.
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THE BAILIFF: Yes, sir.
| (Pause.)

THE BATLIFF: Judge, they would like to
hear it.

THE QOURT: All right. Are they ready to
do that or still eating? - |

THE BATLIFF: They're finished.

THE COURT: Ms. Joe, if they're ready tell
them to came on out. | |

(WHEREUPON, the jury was returned to the

courtroom at approximately 1:48 p.m., and

the following proceedings commenced in

open court.) | |

| THE COURT: All right. Ladies and
gentlemen, pursuant to your request we're prepared
to play that testimony now. You're in charge, okay?
So if — we're prepared to play all of, as much of
it as you want to hear, you just need to let us
know. If you want to hear it all we'll play every
bit of it. If you've heard whatever it is your
question is and you want us to stop it, we'll do
that. You just need to let us know.
(The testimony of Arentheus Garrett was played for
the jury.)
THE COURT: Is that all you need?
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THE FOREMAN: Yes, sir, thank you.

THE COURT: If you will please retire to
your jury rocm. You may continue your
deliberations. |

(WHEREUECN, the jury was removed from the
courtroam at 1:55 p.m., and the following
proceedings camenced in open court.)

THE QOURT: We'll remain at ease while the
jury continues to work.

- (WHEREUEON, a recess was taken from the
proceedings. )

THE QOURT: All right. Iadies and
gentlemen, I tell all folks this in all my cases
whether it's civil, whether it‘'s criminal, and that
is, that the jury — I don't know what the jury's
verdict is; but whatever it is, they deserve to have

'itreceivedinaprofessionalmarmersochn’tever

ask anybody to agree with a jury's verdict, I Jjust
ask that they show respect and give the jury the
réspecttkleydeserveby:éoeiving it in a
professional manner. So if you don't know or don't
know whether or not you're gonna be able to receive
the jury's verdict without having a disturbing
display of ewtions and that you need to leave the
courtroam and find ocut what the verdict was outside
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the courtroam because if there's any disturiance or
any outbursts with the jury present, then I'm going
to have that person removed and placed in custody.
So I've never had to do that and I don't want to do
that, but I certainly will. So please try to keep
that in mind that, as I said, the jury's verdict, it
just needs to be received respectfully whether or
not you agree with it.

So is the State ready to receive the
verdict? |
| MR. JEPERTINGER: It is.

THE COURT: Defense ready?

MR. STROBEL: Yes.

THE QOURT: All right. Ms. Joe, if you
would ask the jury to join us please.

(WHEREUPON, the jury was returned to the

courtroom at approximately 2:12 p.m., and

the following proceedings commenced in

open court.)

THE. COURT: All right, Mr. Skipper, has
the jury reached a unanimous verdict, sir?

THE. FOREMEN: We have, Your Honor.

THE COURT: If you would please pass that
to Ms. O'Hara for me, sir.

(Verdict form tendered to the Court.)
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THE COURT: 'Ms. O'Hara, if you would
please publish the jury's verdict.
THE CLERK OF QOURT: The State of South

'Camlj.na versus Thamas Edward Davis, indictment

2011-GS-21-1371, count one, attempted mirder: We,
the jury, find the defendant Thamas Edward Davis
quilty of assault and battery of a high and
aggravated nature. We, the jury, find the defendant
Thamas Edward Davis, guilty of armed robbery. Count
three, possession of a weapon during the cammission
of a violent crime: We, the jury, find the
defendant Thomas Edward Davis quilty of possession
of a weapon during the cammission of a violent
crime. Signed Phillip Skipper, foreperson, dated
June 20th, 2012. Members of the jury, if this is
your verdict please raise your right hand.
(ALl jurors camplied by raising their hand.)
THE CLERK OF COURT: That's it, Judge.
THE OOURT: ILadies and gentlemen, T want
to thank you for your service. I want to thank you
for your service this week. TI'll tell you, I try a
lot of cases, and I was very impressed with the
way — you would think this would happen in every
case but it doesn't always happen this way — but
y'all were very attentive to the testimony, to the
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| witnesses, to the lawyers, and I didn't see anyone .

acting bored or nodding off or whatever. Everybody
seemed to be very into the case, and I appreciate
that. You have earn,ed.an exarption so that if you
get called for jury duty in the next balance of this
year and all of 2013 ard all of 2014, if you receive
a notice for jury service here in circuit court you
can exercise that exemption and be excused fram
service.

T will tell you, you worked on this case,
you've heard this cése, you certainly have the right
to be present fortheeridingofthecase. In just a
little bit we're gonna proceed to impose sentence
withregaxdincmpliancewithywrverdictandso
you're entitled to be présent for that if you're
intefested in doing so but you're also free to go.
So I don't ever make anybody stay; I don't ever make
anybody leavé. I leave that up to you. If you wanit
to ramain for sentencing you certainly can do that.
If you are ready to leave and go, ybu are oérta:inly
welcare to do that as well. So thank you again for
your service and you can just discard those stickers

or whatever, the jury badges, as you leave. Thank

you very much, ladies and gentlemen.
(WHEREUPON, the jury was removed from the
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courtroam at 2:20 p.m., and the following
proceedings 'oamenoed in open court.)

THE COURT: Mr. Strobel, is Defense
ready to proceed to sentencing\, sir? |

MR. S'I'ROBEIL I am.

THE COURT: Mr. Jepertinger, is the State
ready to proceed? A |

MR. JEPERTINGER: Yes, sir. We've
prepared the sentencing sheet. I'm having a little
difficulty bringing my hand on his prior record but
I do recall —

THE QOURT: I think I recall fram our
earlier conversation we had the robbe;ty in |
Cornecticut, or samewhere like that, and then a-
simple assault and battery.

MR. JEPERTINGER: Assault and battery, I

think simple assault and battery was in 2002. I'm

not sure in tems of — yes, he had a simple assault
and battery in 2002, and of course, out of the state
of Connecticut the felony for which he received a
conviction more than one year. Verdict date on that
was May 31lst, 2002. There was for raboery, Your
Honor, and he had eight year jail, minimm seven
year special parole, concurrent, however they
determined that, Your Honor. I do have the
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sentencing sheets, Your Honor. I was under the
impression that ABHAN was a most serious offense. I
had Mr. Ozment check it. It is only serious'. I
initialed and crossed out the most sérious, and I
blocked serious and put my initials there.

THE COURT: All right, sir.

MR. JEPFRTINGER: Your Honor, that's for
the ABHEN. Here's the sentencing sheet for the
armed robbery.

THE QOURT: That is most serious; is that
correct? ' _

MR. JEPERTINGFR: That is most serious.

. THE QOURT: Yes. -

MR. JEPERTINGER: And of course, here's
possession of a weapon during camission of a
violent crime. BAnd since none of these sentences
carry life, the five years would not subsume into
the greater sentence. Your Honor, before you
proceed to sentencing I would like to point out and
it dawned on me during the last ocolloquy with
Mr. Suggs earlier today, I've known him for a long

time, I think he's a carmpassionate individual. I

really feel though in this case, Your Honor, and I
speak the truth, I feel sorry for this young man
because I think he's throwing his life away. But
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what he did to Johnny Henicks on that day was
carpletely uncalled for. His attitude on the stand,

Your Honor, I can just say that it's years of

ignorance and violence have turned him into the
individual he's becare, Your Honor, and I'm sorry
for that. However, based on what he did and just
the sheer horror of having this man shot in front of
a three year old just, it beggars description for
me. I would ask that you consider consecutive
sentences in this case, Your Honor. '

THE OOURT: All right, sir. Is there
any — does the victim in the case wish to address
the Court? |

MR. JEPERTINGER: I don't know if the
victim or his father or mother would like to address
the Court. Mr. Johnny Henicks, Senior, would
address the Court, Your Honor.

THE QOURT: All right, I'll be more than
happy to hear fram you.

MR. JEPERTINGER: And Mr. Henicks, all I
would ask you do. If you can sit here pPlease, keep
your camments directly to the Court, not to the .
individual please. State your name for the record.

MR. HENICKS, JR.: Johmny Henicks, Jr.

‘THE COURT: All right, Mr. Henicks.
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MR. HENICKS, JR.: Your Honor, if it
pleases the Court, the day when my SOn was shot I
was in Williarrsbxﬁg Counity, and that's an hour away
fram Florence. And to get a phone call while I'm at
work, and driving have for that hour seared like it
was more worse than when I was in the army and
flying over to Desert Shield Desert Stormy and
that's a long flight. Just driving hame for that
hour and to hear over the phone that my son was shot
is devastating. '

THE OOURT': -Sm:e.

MR. HENICKS, JR.: Devastating, especially
hoiding my grandson, three years old. By the way of
the good master and we prayed, prayed, and prayed
and we still are praying, that we are with him here
today and luckily he's not wearing a colostawy bag
for life. I speak for my family and him, and we
thank the good master and we thank the State.

. THE OOURT: Well, thank you, sir. I can't
imagine what you went through. I have a son. He's
not, he's still a little boy but I can just imagine
what you felt and I'm sorry you had to go through
that. But I thank you for your support and for
being here throughout this proceeding.

MR. HENICKS, JR.: Yes, sir.
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THE COURT: Anything further,
Mr. Jepertinger?

MR. JEPERTII\KER No, sir.

THE QOURT: Mr. Strobel, I'll be to happy
hear fram you and anyone else who may would like to
address the Court on Mr. Davis's behalf.

MR. STROBEL: Your Honor, if I read the
verdict correctly they did not convict Mr. Davis of
intending to murder anybody.

. THE QOURT: Correct.

MR. STROBEL: And there's no intent to -
kill. It was assault and battery of a high and
aggravated nature.

THE QOURT: Sure. |

MR. STROBEL: And basically there's not
much that I can say other than the fact that his
family has been here to support him throughout this
matter; and in fact, she had to leave the courtroom
for the verdict because she was, she pretty muich
knew what it was going to be. Ard bt he
understands he's got to go off and serve sare time;
but again, I was upset about the murder but luckily
that's no longer there, and T ask the Court to take
that in consideration. Now Mr. Davis has asked that
he ocould address the Court.
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THE COURT: Sure, I'm happy to hear fram
Mr. Davis. And if there's anyone else who would

1ike to address the Court I'1l be happy to hear fram

them as well.

Mr. Davis.

THE DEFENDENT: Well, first of all, I'm
28. I don't have no kids so I don't know how you
felt when you was arommd. So in consideration of
that T am sorry for what you did feel. Like, if my
son would have got shot I would have felt the same
way too. ,_Soall Icansayistutmylifeinthe
mercy of you, Your Honor, and ask for forgiveness
for my action and my parts and doing into this whole
ordeal. And I don't hate nobody for what this, for
what happened. I mean, maybe this was God plan, I
mean, I don't know, I'm saying. Like I said, I

| don't got no family and maybe that's a good thing,

maybe that's a bad thing. I just know like I would
like to have one eventually one day, and oonsecutlve
sentences will definitely take all chances of that
away fram me. Bnd I just feel like, I mean, I'm in
a state of shock right now, like, this is serious,
I'm gone. But at the same time, like, I feel sorry
for you ard your family for what y'all been ﬂm@;
but most of all, I feel sorry for my mama for what
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she about to go through. Like, I love her. That's

why I didn't want to see her in here 'cause I know

'she's going to go crazy and that would make me go,

like, just off 'cause she crying. That's why I told
them please take my mama out of here. So I'm her
only son, I'm the provider, and I took that away
fran her. So like I say, once again, sorry to you
Mr. Herdricks, sorry to you, Senior — I mean,
Junior, and you Miss, like, that's all I can say.

THE QOURT: All right, thank you, sir.
Anything else, Mr. Strobel?

MR. SIROBEL No, sir.

THE COURT: There's a question in my mind
which I would think would be in everyone's mind,
why?

THE DEFENDANT: This —

THE COURT: Why was this guy shot?

- THE DEFENDANT: This God honest truth,

-that was Rasheam beef. God honest truth, we — only

reason we went there was because Tyon Evans had got
pistol whipped ocut there the day before, and he
texted my phone and said, you know, care do it,
urgent, you know what I'm saying. So I'm like, I
ain't saying no more. And then next thing you know
Rasheem Thamas seen him —
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THE QOURT: Here's the thing that I can't
— it's hard for me to understand. This is a tough

time and I know fram Mr. Henicks and for your

fa_mily, like you said. I was in Columbia last week,
had a young man who pled guilty to voluntary
manslaughter. He was the youngest of four boys in
his family. His whole family was there. 2nd the
victim who of course was killed, his family was
there. Tt was a guilty plea. It wasn't a trial but
it was still, everybody there. BAnd this is the way
these folks had to live or chose to live. The
mother got wp and addressed the Court for the
defendant who pled guilty. She has four sons She
has one son who is permanently paralyzed fram the
waist down and is in a wheelchair for the rest of
his life. Her other three sons, includiry the one
that was standing before me. All four of her sois
had been shot on the street, all four of them.
That's not the end of it.

I heard fram the victim. That mama stood
wp. She's got three boys. All three have been
murdered. Tt's this — it is the socisty we live in
today. And you know what, it doesn't matter if
you're black, white, Asian, Hispanic. -It doesn't

. matter what race or sex you are, boy, girl.
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Everybody is carrying guns now. Everybody's
settling their differences by shooting each other.
That's not the way we're supposed to live.

‘ T°11 tell you would have happened in this
case where I grew wp. If samebody — wzll, first oi
all, ncbody would have been pistol whipped. But if
sarnebody would have whipped one of my buddies, we
might have gone over there but we'd have gone over
there and it would have been up to my buddy to
either whip him back or we do nothifg about it. In
other words, you stand up for yourself. I'll stand
wrs:h you but we're not gomna jurp a guy with two or
three of us, and there's no way we're ever goma
pull a gun on anybody. It's a whole different world
now. Now everybody is shooting everybody. I dea't
row — I don't understand it. We don't have any
resp=ct for life.

Mr. Henicks, as he sat there with his son.
You know what, T know you take the position that
Mr. Thamas shot him. The evidence in this case
would indicate that you shot him; - but regardless,
he's sitting there and smebody cames up and puts a
bullet in him. It's just, it's just ridiculous;
it's ridiculous. It's not the way & civilized
society operates. I don't mder°tand it. I just
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don't understand it.

The sentence of the Court on indictment
2011-Gs-21-1371, on the charge of ammed robbery the
sentence of the Court is that you be camitted to
the State Department of Correcticns for a period of
30 years.' On count one of the indicment which was
a conviction for assault and battery of a higﬁ and
aggravated nature, the sentence of the Court is that
you be cammitted to the State Department of
Corrections for a period of 20 years. Those

| sentences are to numn concurrent with each other.

On count three of the indictment,

'possession of a weapon during the camission of a

violent crime, the sentence of the Court is that. you
be camitted to the State Department of Correctiocns
for a period of five years. That sentence is to rn
consecutive to the ammed robbery and to the ARHAN.
You're to ke given credit for any time that you have
served. Good luck to you, sir.

* * * END OF REQUESTED TRANSCRIPT OF RECORD * * *
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STATE, OF SOUTH CAROLIMA
COUNTY OF FLORENCE

I, FRENCES BAKIS-RAY, Registered
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| Stats of South Carclina, Twelfth Judicial Circuit,
do hereby certify that the foregoing procseding is a
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camputer-aided transcription; that the foregoing
transcript contains a true record of the
proceedings. 4
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fmanCJ.ally interested in the action.

Witness my hand at Florence, South
Carolina, this 24th day of Septamber, 2013.
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FRANCES BAKIS-RAY,
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STATE OF SOUTH CAROLINA ) '
) IN THE COURT OF COMMON PLEAS
County of Florence ‘ ) :
A0\3-CP- Al 3o
Thomas E. Davis #351299° _ T e
) g B
Fult name and prison number (if any) of Applicant ) SR, =
) =Y SO
V. ) T, -1 i3
* ) APPLICATIONFOR™ o [T}
) .7. = "7
. - n -
State of South Carolina ) POS’I‘ CONVICTION RELIEF -
) r-. .
)
) .
.. v 7
: 3 =
BOREE: St
INSTRUCTIONS - READ CAREFULLY “3 - e
5 P
In order for this application to receive consideration by the Court, it shall be in writing (legibly Ko L “
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in < . (:5 8
concise form the answers to each applicable question. If necessary, applicant may fumish his answertoany 7" 3 ©
particular question on the reverse side of the page or on an additional page. Applicant shall make clear go-‘ - é‘; &
which question any such continued answer refers. = e E
& § e
Sumc every application must be swom under oath, any false statement of a material fact therein. 5 K\B é&: N
may serve as the basis of prosecution and conviction for perJury Applicants should, therefore, exercise H
care to assure that all answers are true and correct.

{f the application is taken in_forma pauperis, it shall include an affidavit (attacheg at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and costs

of the proceedings. When the application is completed, the original shall be mailed to the Cierk of Court
for the County in which the applicant was convicted. ‘

1. Place of detention Broad River Correctional Institution,

4460 Brcad
River Rd., Columbia, SC. 29210

2. Name and location of Court which imposed sentence
'Plorence County Court of General Sessions
3. Name(s) of co-defendant(s) (if any) __TYOR M- Evar-m and |
Rasheem K. Thomas !
4.

T'he indictment number or numbers (if known) upon which and the offenses for which
sentence was imposed:

(a) 2011-GS~21-1371 (attempt ‘murder, armed robbery and

possession of a weapon during the commission of violent
crime) l




(b)

(c)

The date upon which sentence was imposed and the terms of the sentence:
(a) June 21, 2012 (30-years, 20-years) concurrent, and

(b) S-years consecutive for the weapons offense

(©)

Check whether a finding of guilty was made:
(a) after a plea of guilty

(b)  after a plea of not guilty _not guilty

(c) after a plea of nolo contenderes

Did you appeal from the judgment of conviction or the imposition of sentence?

neo
v

If you answered “yes” to (7), list:
(a) . the name of each Court to which you appealed:

i n/a

i -

iii.

(b)  the result in each such Court to which you appealed:
i. - n/a

il.

.

(c) the date of each such result:

i, n/a

i,

(d) if known, citations of any written opinion or orders entered pursuant to such

results:

; n/a

it

ii.

If you answered “no” to (7), state your reasons for not so appealing:

(gounsel failed to file an appeal

2

AT



10.

(1.

12.

13.

- il

(b)
(c)
State concisely the grounds on which you base your allegation that you are being held in
custody unlawfully:

(a) " jneffective assistance of counsel

by
() Applicent will arerd the agplication at a later date.

denial of due process

State concisely and in the same order the facts which support each of the grounds set out
in (10):
(a) counsel failed to investigate

®) counsel failed .to file notice of appeal

(c) reserved under 10(c) to be amended

Prior to this application have you filed with respect to this conviction:

(a) any petition in a State Court under South Carolina Law?_no

(b any petition in State or Federal Courts for habeas corpus or post-convictions

relief? no

(¢)  any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? no

(d) any other petitions, motions or applicatioﬁs in this or any other Court? __po

If you answered “yes” to any part of (12), list with respect to each petition,l motion or
application: | o

(@) the specific nature thereof:

i  _n/a

ii.

.

(b)  the name and location of the Court in which each was filed:

i n/a

ii.

ii1.




14.

15.

iv.

(©)

ii.

ii.

(d)

i,
ii.
il
v.

()

L.
if.
.

iv.

the disposition thereof:

n/a

the date of each such disposition:

n/a

if known, citations of any written opinions or orders entered pursuant to each such
disposition:

—_n/a

Has any ground set farth in (10) been previously presented to this or any other Court,

no

State or Federal, in any petition, motion or application which you have filed?

If you answered “yes” to (14) identify:

(@)
1.
ii.
ii1.

(b)
i,
il

iii.

which grounds have been presented:

n/a

the proceedings in which each ground was raised:

n/a

589
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16.  Ifany ground set fo:j:h in (10) has not previously been presented to any Court, State or
Federal, set forth the ground and state concisely.the reasons why such ground has not

previously been: grcsented

(a)
(b)
(c)

first flling for post conviction relief

17.  Were you represented by an attorney at any time during the course of:

(a)
(b)
(c)

@

€

. your arraignment and plea?

your trial, if any? ___yes

your sentencmg? yes

your appeal, if any, from the judgment of conviction or the unposmon of

sentence? no

preparation, presentation or consideration of any petitions, motions ot applications

with respect to this conviction, which you filed? __ RO

18.  Ifyou answered “yes” to one or more parts of (17), list:

(a)

i

ii.

iii.

(0)

it

iii.

the name and address of each attormey who represented you:
Richard Strobel, Esquire

_Florence County Bar

the proceedings at which each such attorney represented you:
trial and sentencing

390
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19.  State clearly the relief you seek in filing this application:

grant a belated appeal or in the alternative vacate
sentences and convictions and remand for new trial

20.  Are you now under sentence from any other court that you have not challenged?

no
Revised 3/2003
STATE OF SOUTH CAROLINA )
) VERIFICATION
County of Richland )
], Thomas E. Davis - : , being duly sworn

upon my oath, depose and say that I have subscribed to the foregoing application; that [ know the
contents thereof: that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and

allegations therein set forth are true.
_ Fharmrate L By I

L4

SWORN o and subscrylil before me this °7 5

) NS ::mp/

Notary Public MyC Omr is
it =‘e
MaI’Ch rl "A &

S
My Commission Expires:
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

| Thomas E. Davis , hereby apply for leave to

proceed in this action without prepayment of fees or costs or security therefor. In support of my
application I declare under penalty of perjury that the following facts are true:

(1) Tlamthe épplicam in this action and I believe I am entitled to redress.

- (2)  Because of my poverty [ am unable to pay the costs of said proceedmg or give
security thereof

A forr750 /.Q Z

Applicant
d . L
Wbed before mg)‘us

Notary Publlc

wcion Capwes -
My Commission Expires: !“ "8 Yoo
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF FLORENCE ) , '
' ) C/ANo.: 2013-CP-21-0846
Thomas E. Davis #351299, )
)
Applicant, )
) MEMORANDUM IN SUPPORT OF
Vs. ) APPLICANT’S APPLICATION FOR
) POST CONVICTION RELIEF
State of South Carolina, )
)
Respondent. )

The Applicant, by and through his undersigned counsel; hereby submits this
Memorandum In Support of Applicant’s‘Application for Post Conviction Relief. o
L PROCEDQRAL BACKGROUND
The Applicant filed his application for post-conviction relief March 27, 2013 following his
conviction following a trial that started June 18, 2012. Appiicant was indicted during the .
September 2011 term of the Florénce County Grand Jury for attempted murder, armed robber_y, |
and possession of a weapon during the commission of a violent crime (2011-GS-21-1371).
Applicant was found guilty as indicted of armed robbery and possession of a weapon during the

commission of a violent crime and of the lesser included offense of assault and battery of a high

and aggravated nature.
The Honorable Thomas A. Russo sentenced Applicant to concurrent terms of thirty (30) years |

imprisonment for armed robbery and twenty (20) years imprisonment for assault and battery of a

high and aggravated nature and to a consecutive sentence of five (5) years imprisonment for the

1of12



| possession of a weapon during the commission of a violent crimrie charge. Following the trial,
neither Applicant nor his trial counsel, Richard Strobel, filed an appeal from his convictions.

Applicant made claims of “Ineffective assistance of counsel” and “Denial of due process” in
his Application, stating specifically that “counsel failed to investigate” and “counsel failed to file
notice of appeal.” Applicant also contends that evidence elicited during the PCR hearing, held
October 9, 2014, supports further instances of ifeffective assistance of counsel.

II. -~ SUMMARY OF TESTIMONY

At an evidentiary hearing held October 9, 2014 at the Florence County Courthouse, both
Applicant and trial counsel, Richard Strobel testified as to the facts and circumstances
surrounding Mr. Strobel’s representation of Applicant. At the beginning of Applicant’s.
testimony, he testified that prior to the beginning of the trial, Mr. Strobel had visited with him
| only one (1) time while he was housed in the Florence County Detention Center and that during
that meeting, Applicant signed a fee agreement to officially retain Mr. Strobel. Applicant also
testified that he and Mr. Strobel had multiple phone conversations but that 4-5 of those phone
conversations were about a potential bond hearing.

Applicant testified that he and Mr. Strobel did not go over, in detail, the evidence that the
State would present af irial aﬁd that he didﬁ’t know of certain piecés of evidence, namely the
testing done by SLED, until the trial commenced -Applicant testified that he and Mr. Strobel did
not discuss the testing of the gun that was done by SLED or Florence County nor did they
discuss the possibility or necessity of retaining an expert of their own for these issues,

Applicant further testified that he and Mr. Strobel did not discuss the procedures that would

take place during a trial. Applicant testified that once the trial began, he and Mr. Strobel had no
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communicatién. Applicant testified that he did not have a pad and paper énd that during breaks -
in thé proceeding, Mr. Strobel would not discuss the case with him. Additionally, Applicant
testified that he was unaware that his testimony would potentially change the order that closing
arguments would be presented to the jury. Applicant testified that he was not aware of what took
place during the charge conference but that he had an issue with the charge of “hand of one, hand
of all” being charged because it was his understanding that the State’s theory of the case was that
he waé the the lone co-defendant Qho actually fired a shot that injured the victim.

Applicant testified that after the trial, he cq;xtacted Mr. Strobel about filing an appeal on his
behalf and that thé respbnse he received was “I don’t do appeals.” Applicant then testified that
he attempted to file an appeal on his own but was unable to do so becausé he was in the |
Reception and Evaluation Institution of the Department of Corrections.

Following Applicant’s testimony, the State called. Riphard Strobel to testify. On cross
examination, Mr. Strobel was asked how ﬁlany times that he had met with his client pﬁor to the
trial. He testified that they had met “(a) dozen” yet when asked follow up -questions regarding
the dates of those ﬁeeﬁngs, he testified that his secretary takes the notes gnd that he didn’t know
the dates, despite testifying that he had reviewed his file prior to the evidentiary hearing.

Mr. Strobel testified that he did not consider retaiﬁing an expert in this case or having any
independent testing done of the gun itself or the fingerprint evidence, or lack thereof, obtained
from the weapon. When asked wﬁy he did not have any testing done or retain an expert, Mr.
SUObel responded that he didn’t want an expert to find his client’s fingerprints on the weapon.

When asked whether the defense’s position would have changed prior to trial had either his
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client’s fingerprints or some other person’s fingerprints been found on the weapon, Mr. Strobel
was unable to provide an answer.
Mr. Strobel was asked about some pre-t_ﬁal matters that were taken up by the court. He
testified that a hearing was held to determine the admissibility of some 609 impeachable
- conviction evidence regarding several of the witnesses. One witness in particular, Arenthus
Garrett, had several prior convictions that he would be subject to questioning about. When asked

what was his trial strategy regarding failing to attempt to impeach the witness regarding those
prior convictions when Mr. Garrett later testified for the State, Mr. Strobel responded, “to win.”
Additionally, Mr. Strobel? when asked what the trial strategy behind .State’s exhibits 1-37, 39,.
and 40 being admitted into evidence, pre-trial, without objection or foundation, responded by
asking Applicant’s PCR Counsel, in a believed sarcastic manner, “I don’t know, what are they?”
When Mr. Strobel ultimately answered the original question, his response to the question of trial
strategy was “to win.”

Mr. Strobel testified that once the trial commenced,.he elected to not give an opening
statement, but to address the jury at a later time, but that ultimately he never did address the jury
until closing arguments. Mr. Strobel testified that he 'did not have any objection to the State’s
proposed jury charges at either of the two charge conferences or when the full charge was read to
the jury. He testified that in his view, the State’s theory of Applicant’s role in the crimes was as
the sole shooter.

Additionally Mr. Strobel testified that the trial strategy behind failing to object to the
Solicitor’s questioniﬁg of Applicant was “to win.” Mr. Strobel testified that he did not object to

comments made during the Solicitor’s closing arguments because he thought it was “rude” to
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object during a closing argument. Finally, Mr. Strobel testified that he did not file an appeal
following the conviction of Applicant because he didn’t feel that there were issues to appeal,

despite the fact that he had been overruled on several objections during the course of the trial.

. LEGALAUTH Y
Where ineffective assistance on counsel is alleged as a ground for relief, the Applicant must

prove that “counsel’s conduct so undermined the proper functioning of the adversarial process

that the trial cannot be relied on as having produced a just result.” Strickland v. Washington, 466
U.S. 668, 686, 104 S.Ct. 2052, 2064 (1984); Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813,
814 (1985).

The proper measure of performance is whether the attorney provided representation within
the range of competence required in criminal cases. The courts presume counsel “rendered

-adequate assistance and made all significant decision in the exercise of reasonable professional

judgment.” Strickland, 466 U.S. at 690, 104 S.Ct. at 2066. The Applicant must overcome this
presumption in order to receive relief. See Cherry v. State, 300 S.C. 115, 118, 386 S.E.2d 624, .
. 625 (1989). |

A two pronged test is used in evaluating allegations of ineffective assistance of counsel.
‘First, the Applicant mﬁSt prove counsel’s performance was deficient. Under this prong, attorney

performance is measured by its “reasonableness under prevailing professional norms.” Cherry v. -

State, 300 S.C. at 117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at 688, 104 S.Ct. at
2065). Second, counsel’s deficient performance must have prejudiced the Applicant such that

“there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
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proceeding would have been different.” Cherry, 300 S.C. at 117-118, 386 S.E.2d at 625. “A

reasonable probablility is a probablility sufficient to undermine confidence in the outcome of

trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735 (1997) (citing Strickland v.

Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984)).

IV.  ARGUMENT

Applicant contends that Mr. Strobel was ineffective in his representation of Applicant and
-that Applicant can and will meet his burden of proof in establishing both that Mr. Strobel’s
pe&ommce was deficient on rhany grounds and that his deﬁcient performance was such that it
prejudiced Applicant such that “there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different.” m, Id.

Mr. Strobel testified that he met with his client, Applicant, a “dozen” times leading up to
Applicant’s trial, yet was unable to produce any notes from those meetings nor could he provide
the dates that those meetings occurred. He testified that his secretary takes notes of those
meetings and, despite the fact that he testified that he reviewed his file prior to the evidentiary
hearing, he was uné.ble to produce any answer as to when those “dozen” meetings took place.
Applicant’s testimony, however, was quite different from Mr. Strobel’s regarding their meetings
in preparation. Applicant testified that he had met with Mr. Strobél one time, in which they had
entered into a fee agreement, and that he had spoken with Mr. Strobel on the phone several times
but 4=5 of those calls were discussing a bond hearing. While “brevity of time spent in
consultation, without more, does not establish that counsel was ineffective,” Applicant contends

that one meeting with his client is insufficient for Mr. Stobel to adequately prepare this case for
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trial given the seriousness of the charges and the complexity of the evidence in this caée. See
Easter v. Estelle, 609 F.2d 756, 759 (5th Cir. 1980). |

M. Strobel failed to retain or even consult an expert in either fingerprint analysis or in the
analysis of the weapon used to commit this crime. Beginning on P. 237 of the Transcript of
Record, Mr. Strobel conducts a cross examination of Paul Bird, Florence County Sheriff’s

. Office. Record, at 237. Mr. Strobel asks several questions of Mr. Bird about him not testing

certain part of the gun for ﬁﬁgerprints, including the bullets and magazine. Mr. Strobel seems
surprised that Mr. Bird testifies that bullets won’t hold a fingerprint. 1d. at 240. When asked
whether Applicant’s position would have changed if his fingerprints were found or if another
individual’s fingerprints were found, Mr. Strobel was unable to give an adequate answer.
Applicant contends that Mr Strobel failed to conduct a proper investigatioﬁ into the forensic
testing in this case. Mr. Strobel was unable to know whether an expert was necessary or helpfui
to Applicant"s case because he didn’t consult one. While an expert may not have been necessary,
Mr. Strobel was ineffective because without cénsulting an expert, or c-onducting his own
‘independent research into fingerprint analysis of the different parts of a handgun, he was unable
to challenge the State’s evidence regarding the gun. Even if he had not been deficient in failing
to retain an expert to testify, Mr. Strobel was deficient in his preparation because he unable

undertake a vigorous cross-examination of the State’s expert witness and the accuracy of that

395

eviderice. Frasier v. State, 306 S.C. 158, 410 S.E2d 572 (1991). Addjtionally, Applicant

contends that Mr. Strobel’s failure to rebut State’s evidence presented by an expert shows a lack

of preparation and is deficient. McKnight v. State, 661 S.E.2d 354 (S.C. 2008)
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There were two charge conferences held during the course of this trial. The first occurred

following the State resting its case, Record, at 281., and the second following the Defense resting

its case, Record, at 313. The strategy of the State’s case had, throughout the course of the entire

trial, been that defendant alone was the shooter and main perpetrator of these crimes. During the
course of his testimony, the defendant (Applicant), on his own and not in direct response to a

question, brought up the “hand of one, hand of all” theory. Based upon that statement, the

S Meitor asks the Judge to charge the jury on “hand of one” or accomplice liability. Record, at
314. Despite the Judge questioning the Solicitor’s request of this charge, Mr. Strobel failed to

object to that portion of the charge, telling the Judge, “I’'m not gonna object.” Record, at 315.

Additiqnally, Mr. Strobel failed to later object to the charge when it was ultimately presented to
the jury. Record, at 364.

Applicant contends that the evidence presented during trial was not such that a charge of
accomplice Hability was warranted or proper because the evidence presented was clear that the

State believed that Applicant was the shooter and not an accomplice. Barber v. State, 712 S.E.2d

436 (S.C. 2011); also State v. Funchess, 267 S.C. 427, 229 S.E.2d 331 (1976). The

circumstances surrounding this case are quite similar to those of Wilds v State, 756 S.E.2d 387

(S.C.App. 2014). In that case, there were four (4) co-defendants ali charged with armed robbery
and murder, with the evidence presented all pointing to Wilds. “In contrast, no evidence in the
ipstant case indicated anyone other than Wilds was the shooter. The only evidence presented was
that Wilds was the shooter, and Simmons and Dungee joined in the robbery after Wilds pulled
the gun on Rumph. Although the jury may have had doubts about Simmons' and Dungee's

testimony, an alternate theory of liability, such as accomplice liability, " may not be charged
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merély on the theory the jury may believe some of the evidence and disbelieve other evidence.

Id., at 390 (citing Barber v. State, 712 S.E.2d 436 (S.C. 2011). The Court of Appeals in Wilds

went on to say, “Accordingly, because no evidence in the instant case indicated anyone other
than Wilds was the shooter, we find the PCR court correctly determined the trial court erred in
charging the jury on accomplice liability.” Id., at 391.

Additionalblr, Mr. Strobel allowed all but one (1) of the State’s exhibits to be admitted into
evidence without any foundation being laid and without his objecting. Applicant contends that
this decision was deficient in that the State no longer had to lay a proper foundatien for any of
" these exhibits to be admitted into evidence. Mr. Strobel did not have a valid trial strategy for
allowing these exhibits to be admitted, instead sarcastically asked Applicant’s PCR counsel what
the trial strategy behind that decision was.

Mr. Strobel, when offered the oppoftunity to present his opening statement to the jury, chose

to address them at a later tune Record, at 67. While a cnmmal defendant has no burden to

present anything at all to a jury, when counsel informs the court that he will address the jury, and -

fails to do so, it not only causes the defendant and his counsel to lose credibility with the jury, it

also demonstrates a lack of preparation on behalf of the defendant’s counsel.

State’s witness, Arenthius Garrett, testified as an eyewitness. Although he was unable to

make a positive identiﬁcatio_n, he testified as to the clothing and hairstyle of the alleged shooter,

and also as to the vehicle that the defendant and his co-defendant were in. Mr. Garrett was the |

subject of a pre-trial hearing on whether his prior convictions would be allowed as impeachment '

evidence. Record, at 43. Despite convictions, or sentences, within 10 years of the trial date, of

Criminal Domestic Violence of a High and Aggravated Naturé, Lewd Acton a Minor, Burglary -
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2nd degree, and Possession of Methémphetamine or Cocaine Base - 2nd Offense, Mr. Strobel
failed to ask any questions or attempt to impeach Mr. Garrett’s credibility. When asked what the
trial strategy behind his decision not to ask any questions regarding Mr. Garrett’s credibility, Mr.
- Strobel replied, “to win.” Applicant contends that while there may be any number of valid trial
strategies that could excuse a defendant’s counsel from asking, or failing to ask, certain
questions, Mr. Strobel’s repeated answer of “to win” is not one of them.

Applicant testified in his own defense in this case. The cross examination of Applicant by
the Solicitor can only be described as “contentious.” Record, at 300-30.7. Mr. Strobel did not
make a éingle objection during the Solicitor’s cross, despite several quéstions being
objectionable.  One question in particular was particularly objectionable with the Solicitor
asking, “All right. And of course, you being a great, someone who doésn’t like this type of
thing, you immediately came to the aid of a}three year old while his father was getting pistol
whipped and shot?” Record, at 306, L. 5. Applicant contends that this question impermissably
brings the defendant’s character into question. When asked what the trial strategy behind not
objecting. to this or any other question during the Solicitor’s 'cross examination, Mr. Strobel, yet
again, replied, “to win.” Applicant contends that this is not a valid trial strategy for failing to
object to this type of question.

Additionally, Mr. Strobel had no objection to the State’s closing argument. During the
closing, the Solicitor made the following comment regarding the Defendant, stating, “And in a
way, to tell you the truth, after he testified yesterday I feel sorry for him. I feel sorry for him that
the only solace, the only place that he can find protection is what did he say, in the hood. But my

feeling sorry for him for his ignorance in terms of that lifestyle...” Record, at 345, L. 8-14.
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When asked what the trial strategy behind failing to object to that comment, Mr. Strobel
responded that he believed it was rude to object during a cloéing argument. Applicant contends
that guarding against béing “rude” is not a valid trial strategy v;'hen objecﬁonable _statemerits are
made during a closing argument.

Finally, following the jury returning a verdict of guilty and Judge Russo sentencing
Applicant, Mr. Strobel failed to file an appeal of Applicant’s conviction. Applicant testified tﬁat
he asked Mr. Strobel to do so and received the response of, “I don’t do appeals.” Following a
trial, counsel is required to make certain the defendant is made fully aware of the right to appeal.
White v. State, 263 S.C. 110, 208, S.E.2d 35 (1974). In the absence of an intelligent waiver by
the defendant, counsel must either initiate an appeal.or comply with the procedure in Anders v.
California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493 (1967). Id. Applicant contends that Mr.
Strobel was required to file an appeal on his behalf and that he should be granted a belated

appeal based upon this error by his counsel.

VI.  CONCLUSION
Trial counsel was deficient in his representation of Applicant that resulted in Applicant’s
conviction. Applicant contends that, but for counsel’s errors, there is a reasonable probability

that the outcome of his trial would have been different. Applicant has presented several

403

instances of deficiencies which, each on their own, would show ineffective assistance of

counsel. Applicant also contends that the cumulative effect of these errors was such that the trial

cannot be relied on as having produced a just result. Due to these errors and deficiencies, '

Applicant submits that his convictions and sentences for these charges should be vacated and/or
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that he should be granted the right to petition the Supreme Court for review of his Direct Appeal

issues.

WHEREFORE, the Applicant prays this Court grant his application for post conviction

relief and vacate his convictions and sentences and/or grant him the right to petition the Supreme

Court to review any direct appeal issues from his trial.

Respectfully submitted,

Telephone: 803-256-0011
Email: jonathanwallerlaw@gmail.com
South Carolina Bar ID No.: 76290

ATTORNEY FOR THE APPLICANT
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
C.A.No. 2013-CP-21-0846

COUNTY OF FLORENCE
Thomas E. Davis,

S.C.D.C. No. 351299,

RETURN

V.

State of South Carolina,

)

)

)

)

)

)

)
Applicant, )
)

)

)

)

)
Respondent. )
)

In response to the post-conviction relief application filed March 27, 2013, the Respondent
would show this Court:

L.

The Applicant is incarcerated with the Soﬁth Carolina Department of Corrections
pursuant to the Florence County Clerk of Court’s orders of commitment. The Applicant was
indicted at-the September 2011 term of the Florence County Grand Jury for attempted murder,
armed robbery, and possession of a weapon during the commission of a violent crime (201 I;GS-
21-1371). Richard W. Strobel, Esquire represented the Applicant.

The State proceeded to trial on June 18, 2012, and the jury found the Applicant guilty as
indicted on the armed robbery and weapon possession charges. As to the attempted murder
charge, the jury found the Applicant guilty of the lesser included offense of assault and battery of
a high and aggravated nature. The Honorable Thomas A. Russo sentenced the Applicant to
concurrent terms of thirty (30) years imprisonment fdr armed robbery and twenty (20) years
imprisonment for assault and battery of a high and aggravated nature. Judge Russo also

sentenced the Applicant to a consecutive five (5) year prison term for possession of a weapon



(o

during a violent crime. The Applicant did not appeal,

Attachéd herewith and incorporated herein by reference are the records of the Florence
County Clerk of Court regarding the subject conviction, the Applicant’s records from the South
Carolina Department of Corrections, and the trial transcript.

IL
In his application for post-conviction relief the Applicant alleges he is being held in

custody unlawfully for the following reason:

1. “ineffective assistance of counsel”
a. “counsel failed to investigate™
2. “denial of due process”
a. “counsel failed to file notice of appeal”

Any claims not specifically enumerated in the application or amendments thereto will be
opposed by Respbndent at the evidentiary hearing. All amendments should be made well in

advance of hearing and should be filed in compliance with Rule 11, SCRCP.

I

The Respondent asserts the Applicant’s allegation that his attorney was ineffective is
without merit. The Respondent asserts the Applicant’s attorney rendered effective assistance
well within the standard of “reasonableness within professional norms” for a criminal defense
attorney.

Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant
must prove that “counsel’s conduct so undermined the proper functioning of the adversarial
process that the trial cannot be relied on as having produced a just result.” Strickland v.

Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 2064 (1984); Butler v. State, 286 S.C. 441,



“

442,334 S.E.2d 813, 814 (1985).

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume counsel
“rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066. The Applicant must
overcome this presumption in order to receive relief. See Cherry v. State, 300 S.C. 115, 118, 386
S.E.2d 624, 625 (1989).

A two-pronged test is used in evaluating allegations of ineffective assistané:e of counsel.
First, the applicant must prove counsel’s performance was deficient. Under this prong, attorney
performance is measured by its “reasonableness under prevailing professional norms.” Cherry v.
State, 300 S.C. at 117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at 688, 104 S. Ct. at
2065). Second, counsel’s deficient performance must have prejudiced the Applicant such that
“there is a reasonable probability that, but for coﬁnsel’s unprofessional errors, the result of the
proceeding would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. “A-

reasonable probability is a probability sufficient to undermine confidence in the outcome of

trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735 (1997) (citing Strickland v. .
Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984)).
The Respondent submits the Applicant cannot satisfy either requirement of the Strickland |

v. Washington test. However, the allegation of ineffective assistance of counsel probably raises

questions of fact that cannot be conclusively refuted by the record. The Respondent requests an

evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 265, 305

S.E.2d 247, 248 (1983) (citing Norman v. State, 276 S.C. 278, 277 S.E.2d 707 (1981)).




408

IV.

Applicant further alleges due process violations. However, Applicant’s due process
claim ceﬁters around trial counsel’s failure to file an appeal. Therefore, Respondent s;ibmits
Applicant has failed to make a prima facie showing of a due process violation. Accordingly,
Respondent interprets this allegation as one of ineffective assistance of counsel.

V.
The Respondent denies each allegétion not expressly admitted, qualified or explained.
VI
WHEREFORE, having made its Return, the Respondent requests that a hearing be held

and counsel appointed to represent the Applicant.

Respectfully submitted,

ALAN WILSON
Attormey-General

JOHN W. McINTOSH
Chief Deputy Attorney General

KAREN C. RATIGAN _
Senior Assistant Deputy Attorney General

JOSHUA L. THOMAS
Assistant Attorney General
Bar No. 100777

P.O.Box 11549
Columbia, S.C. 2_9211

AttorneysTor Resp(bndent
-\

/’7// /& 2013



STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF FLORENCE - "
2013-CP-21-0846
THOMAS E. DAVIS, #351299
Applicant,

vS§

AFFIDAVIT OF SERVICE BY MAIE
= 2

AR W
il yre o

STATE OF SOUTH CAROLINA,

vvvvvvvvvvvvvvvv

Respondent.
"CE)
1. I'am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that
this is a proper circumstance of service by mail.
3. [ have this day served a copy of the Return in the above-captioned matter on the

following person by depositing same in the United States mail, postage prepaid:

Jonathan Waller, Esquire
1720 Main St., Suite 104
Columbia, SC 29

DATED this 16™" day of December, 2013.

Y prane— & 14,

Norfna Bi gbee, Leg?/l/Ass“istant ,
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State of South Carolina )  Court of Common Pleas
) Twelfth Judicial Circuit
County of Florence ) Case No. 2013-CP-21-00846

Thomas E. Davis,
Plaintiff,

-vs-— Transcript of Record

State of South Carolina,

Defendant.

October 9, 2014
Florence, South Carolina

BEFORE:

The Honorable Edgar W. Dickson, Judge

APPEARANTCES:

Jonathan Waller, Esquire
Attorney for the Plaintiff

Croom Hunter, Esquire '
Attorney for the Defendant

Krystal J. Smith
Court Reporter
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OCTOBER 9, 2014

(WHEREUPON, the proceedings began at 11:50 a.m.)

THE COURT: Who's next?

MR. HUNTER: Your Honor, the next cése will be Thomas
Davis.

THE COURT: Okay. All right. Mr. Hunter?

MR. HUNTER: Your Honor, this is Thomas Davis versus the
State of South Carolina, 2013-CP-21-0846. Mr. Davis is
currently incarcerated with SCDC pursuant to Florence County
Clerk of Court’s orders.

He was indicted at the September 2011 term of the
Florence County Grand Jury for attempted murder, armed
robbery, possession of a weapon during the commission of a
violent crime. He was represented by Mr. Richard Strobel.

The State proceeded to trial on June 18th, 2012. The jury
found Mr. Da&is guilt? as indicted on the armed robbery and
weapons possession charges. He was also found guilty of a
lesser-included offense of assault and battery of a high and
aggravated nature. The Honorable Thomas A. Russo sentenced
Mr. Davis to concurrent terms of 30 years’ imprisonment for
armed robbery and 20 years’ imprisonment for ABHAN. He also
sentenced the applicant to a consecutive five-year term for
possession of a weapon.

He did not file an appeal. He filed this application for

post-conviction relief on March 27th, 2013, and he is

~4-




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THOMAS DAVIS - DIRECT BY MR. WALLER ‘ 4/ <7L

represented today by Mr. Waller.

THE COURT: All right. Mr. Waller?

MR. WALLER: Thank you, Your Honor.

THE COURT: Yes, sir.

MR. WALLER: May it please the Court. I would call
Thomés Davis to the stand.

THE COURT: Mr. Davis.

THE CLERK: .Please stop at the Bible. . Place your left
hand on the Bible and raise your right hand. Do you swear or
affirm that the festimony that you are abouf to give is the
truth, the whole truth, and nothing but the truth, so help you
God?

THE APPLICANT: So help me God.

THE CLERK: Please take your seat and state your name for
the record.

THE APPLICANT: My name is Thémas Edward Davis.

THE COURT: Thank'you, Mr. Davis. All right; Mr.
Waller, your witness;

MR. WALLER: Thank you, Your Honor.

| THOMAS DAVIS, being first duly
sworn, testified as follows: |

DIRECT EXAMINATION

BY MR. WALLER:
Q: Mr. Davis, how are you this morning?

A: I'm doing fine.
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THOMAS DAVIS - DIRECT BY MR. WALLER 4/ 5

Q:

A:

A:

Q:

to April 6th, 2011. Do you remember that day?

A

o

Q-

A:

murder, armed robbery, and possession of a firearm during a

violent crime.

Q:

A:

Mr. Davis, where are you from?

Florence County.

Okay. Where in Florenqe County?

Off Piﬁe Street, East Florence.

Is that in the town of Florence?

Yeah, in the tan of Florence.

Where did you go to high school?
Wilson.

Okay. How far did you go in high school?
Well, I graduated, but not from Wiison.
Okay. Where did you graduate from?
Department of Corrections:

Okay. I want to -- to fast-forward from your high school

Yes, sir.

Who were you with that day?

Rasheem Kevin Thomas and Tyon Michael Evans.
Okay. And did you get arrested that day?
Yes, sir.

Okay. What were you charged with?

I was charged with attempt murder, high -- with attempted

Okay. Was every -- was everyone with you arrested?

Everyone with me was arrested.

-6 -
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Q: Okay. Was everyone charged with the same crimes?

A: Everyone was charged with the same crimes.

Q: Okay. Was everyone charged with the weapons charge?

A: No. I was the only one.

Q: Okay. What was your bond set at?

A: I was denied a bond.

Q: Okay. You were denied a bond. How about -- and only if
-- 1f you know. How about your codefendants? Did they have
bonds?

A: Yes. One -- I think Tyon‘Michael Evans was 175,000 and

Rasheem Thomas was 175,000 at first, but then he came back and

got it reduced, like, six months later.

Q:

A: Richard Strobel.

Q: Okay. Was he your first attorney?

A: My first and only attorney.

Q: Okay. How did you -- how did Mr. Strobel come to be your
lawyeré

A: Well, I was in the county and I was talking -- talking

about good lawyers and they was, like, Richard Strobel and

Hank Anderson. So I just said, okay. We picked Richard

Strobel.

Q: Okay. And when did you -- when did you first meet with
Mr.-Strobel?

A: I got arrested April 6th. They kept me in there April 9th,

Okay. And who was your attorney on these three charges?

_7-
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THOMAS DAVIS - DIRECT BY MR. WALLER

Probably about April 12th, somewhere up in that area.

Q:

A:

And where did y"all meet?

In Florence Detention Center, in the county.

Okay. What did y’all talk about that first meeting?

That he was going to represent me. My mama hired him and
was basically it.

Okay. Did y’all go over anything?

He just told me he was representing me, he'll come back

to see me, and that was basically it.

Q:

A:

Q:

A:

Q:

Did he bring you any paperwork?

He didn't bring me no paperwork.

Did you sign anything?

I signed the thing saying he was going to be my lawyer.

Okay. How many other times did you meet with Mr. Strobel

before you got to court to go to trial?

A:

Q:

A

Q:

A

I never seen this man again.

Okay. Did you talk to him on the phone?

I taiked;td him on the phone.

Okay. How many times did you talk to him on the phone?

Probably‘about.four or five times due to the fact that I

was asking for a bond hearing.

Q:
A:

Q:

Okay.
And he tried to charge me $1,500 again.

Did you —-- did you meet with anybody else that may have

worked in his office?
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A: Did I meet with anybody else? No.

Q: He didn't send anyone else to meet with you?

A: No.

Q: Okay. When y’éll talked in your initial meeting and on

the phone, did y'all discuss the State’s case against you?

A: No.

Q: Did you discuss the evidence the State would present at a
potential trial?

A: No.

Q: Okay. Did y'all discuss any potential defenses that'you_

might have?

A: No.
Q:  Okay. Did you have any documents of the -- of any of the
evidence that the State was going to -- intended to present

against you?

A: The only thing I had was the Rule 5 and that was it.

Q: Okay. Do you remember what was in it?
A: A statement from Tyon Michael Evans.
Q: I'm just asking do you remember what individual pieces.

I'm not asking you to name them.

A: Oh.

Q: Do you remember what was in it? Do you have a
recollection of what was contained in there?

A: Sort of.

Q:. . Okay. Was-any documents in there from SLED?

_9_
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A: No, sir.

Q- Okay. Was there any documents about testing in there in
the stuff that you had?

A: No, sir.

Q: Okay. Did you know SLED was‘involved-in this case before

you went to trial?

A: No, sir.

Q: Okay. Do you now know that SLED was involved?
Ac: Yes, sir.

Q: . Okay. Do you know what SLED's involvement was?
A: Yes, sir.

Q: Okay. What was that?
A: Tested GSR 'on my hands. I had wrote the SLED people and

got the GSR paperwork from them.

Q: Okay. Did they -- did SLED do any testing on the gun?
A: No, sir.

Q: Okay. Did =-- did-you have anything about any testing of
fingerprints?

A: No, sir.

Q: Okay. When did you first realize that there was tests

done on the gun and/or fingerprintsé

A: Séy that one more time?

Q:  When was the first time you realized that testing had.
been done on the gun or fingerprint testing had been done?

A: The day of my trial.

-10-
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Q: Okay. So you and Mr. Strobel never talked about any of

the testing?
A: We never talked about nothing.-
Q: Okay. Did you all ever discuss possibly retaining an

expert for any portion of your trial?

A No, sir.
Q: Okay. Did you provide Mr. Strobel with any -- excuse me.
Let me back up. Did y'all talk about the -- the witnesses

that the State was going to potentially call to testify?

A: Nq, sir. |

Q: Did you know what witnesses the State was going to
potentially call?

A: No, sir.

Q: Did’y’all -- did you provide Mr. Strobel with the names
of any potential witnesses that would assist you in your
defense of the case?

A: I did.

Q: Okay. What did you tell him?

A: I told him I had a witness that could prove that I was
under her house instead of being in National Cemetery.

Q: Where at?.

A: Where the gun was located on National Cemetery and I was
underneath somebody else's house.

Q: ‘Okéy. Did you and Mr. Strobel talk about the merits of

her testifying to that?

11 -
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A: No, sir.

Q: Other than
your trial, did
other witnesées
A:  No, sir.
Q: Okay. Did

that would take

the co-defendant who testified against you at
you know or know anything about any of the
that testified?

you and Mr. Strobel discuss the procedures

place during a trial?

A: No, sir.

Q: Okay. Going into this trial, what was your understanding

of what the State said your role was?

A: They said I was the one that shot.

Q: Okay.

A: Shot -- shot the victim.

Q: Okay. Did you and Mr. -- Mr. Strobel ever discuss what
that meant?

A: No, sir.

Q: Did you and Mr. Strobel ever discuss what -- the fact.

that three people charged with the same crime and the

differences -- the differences in y'all's positions?
A: He never talked to me.
Q: Okay. Once the trial started, did you and Mr. Strobel --

were y'all able to communicate?
A: No. Actually, we got in an altercation when -- pardoh
self. We got into an argumentlright here in the courtroom

during a break --

12 -
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Q: Okay.

A: —- because ‘he ain’t know what to say or ask. He didn't

have no strategy.

Q: Did y"all meet prior to the trial some to prepare?

A: No. |

Q: Okay.

A: He ain’t never talked to me.

Q: Once the trial started, you said that you didn't have

conversation except for an altercation?

A: Yes. The only time I even --

Q: Where -- wheré was the altercatioh?

A: Inside the courtroom when the jury stepped out.

Q: Okay. 1In this courtroom?

A: Whatever floor.we was on in the courtroom with Russo.
Q: Okay. Was it -- was it bigger than this or was it --
A: No. I know it was in Russo's courtroom.

Q: Okay. Did you have any information about any of the

witnesses once you received the State’s witness list?

A: No.

.Q: Okay. What about your codefendant?

A: Say that --

Q: Did you -- did you have aﬁy information about your
codefendant?

A: No. I ain't have nothing.

Q: Did: you know —-- did you know your codefendant?

any

13-
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A: Oh, yes, I knew my codefendant.

Q: Okay. Did you know any information about him that you
provided to Mr. Strobel?

A: Oh, yes. I mean I tried to -- no, I never told Mr.
Richard Strobel nothing about nobody. ‘ p

Q: Okay. Why not?

A:  Because he never asked me.

Q: Okay. Only one codéfendant testified at your trial;
correct?

A: Yes.

Q: Okay. Did you and Mr. Strobei discuss the -- both
codefendants?

A: I never talked to this man.

Q: Okay. Did y’'all discuss -- I.believe his name is Rasheem

Thomas, who did not testify at your trial?

A: I never talked to him.

Q: Okay. You testified during your trial in your own
defense?

A: Yes, sir.

Q: OCkay. What, if any, conversation did you and Mr. Strobel
have.leading up to you testifying? |

A: The first time I talked to Mr. Strobel was in the
courtroom.

Q: Why did you decide to testify?

A: Because he wasn't asking the right questions.

214 -
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Q:" Okay. Did y’all discuss the implications of you

testifying and how it might affect your trial?

A: No, sir.
Q: Did y’all discuss how it might affect the procedure of
the trial? |
A: No, si;.
Q: Did Mr. Strobel go over your constitutional rights with

you in advance of you deciding to testify?

A: No, sir.

Q: Okay. Did you discuss with Mr. Strobel prior to or
during the trial any potential other witnesses that might have
been beneficial to your defense?

A: No. Only oﬁe, Kia, I said.

Q: Okay. " Was that witness called?

A: No, sir.

Q: To your -- to the best of your knowledge, was that
witness subpoenaed?

A: No, sir.

Q: | Okay. So to the best of your knowledge, what was your
understanding of why she was not called?

A: Because he don't know.who to ask. I mean I just told him
and he hever asked me where she stayed at. He never came to
see me. Nothing. He never talked to me, period.

Q: Okay. During the —-- during the trial once the.trial is

nearing conclusion, did Mr. Strobel ever discuss with you what
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the attorneys and judge talked about about the jury charge?

A: No, sir.

Q: Did you hear the judge give -- charge the jury on the
law?

A: On what charge?

Q: -The whole thing.

A: Yeah. I heard the judge charge the jury.

Q: Okay. Did you have any -- any issues with that jury
charge?

A: Yes, sir.

Q: Okay. What were those issues?

A: The hénds of one is the hands of all theory. I felt like
I was surprised because that wasn't in my indictment. I felt
like I was charged as the principal, but yet all of a sudden
now you're giving the jury more than one way to convict me
through a theory that didn't have no -- no common ground. You
mean the whole time I'm charged as being the one who did the
shooting. Now, you’re just going to -- at the end of my
trial, you're going to say the hands of one is the hands of
all.

Q: Okay. Did you -- did you have those issues then or have
you since come to understand that concept?

A: No. I just -- I just -- I just came to understand it.

Q: Okay. Did you -- were you concerned when the judge

charged that aspect of it?

-16-
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A: Yes. I asked Mr. Strobel. I said what are you doing.
He said, chill, the victim --'I mean he said they’re saying
the whole time you shot the victim. ©Now, all of a sudden,
fhey're saying it's the hands of oﬁe is the hands of all.
They neéd help. So that's why I'm not going to object.

Q: Okay. So you did bring that issue up to Mr. Strobel?
A: Yes. Yes,»éir.

Q: And then the jury came back and found you guilty?

A: Found me guilty.
Q: Okay. What happened after that?
A: T had went to Kirkland for -- I went to Kirkland and,

when I came out of Kirkland,_I tried to contact Richard
Strobel. I got in contact with him one or two -- one or two
times in Kirkland. I started studying because I was waiting
on an appeal.

Q: bkay. Did you -- what happened immediately after --
after the jury came back with the guilty verdict? Walk me
through it.

A: I was stunned because I was charged as a principal and I
don't.even know Qhat I was actually charged with. They hit me
with a lower —-- a lower—included offense and the next thing
you know they sent me back to Effingham County and that was
it. I walked out of here and went straight.in the back.
Richard Stroﬁel ain’t even talked to me or nothing. He ain't

said nothing about nothing.

717 -




10
1
12
13
14
15
16
17
18
19
20
21

22

24

25

THOMAS DAVIS - DIRECT BY MR. WALLER

Q: Okay. Where did they send you from the courtroom? Where

did you go right when you left this courtroom?

A: To the back in the -- that back holding cell back there.
Q: Okay. How long were you there?

A: Actually, they -- it's kind of funny, but actually, they
left -- court closed at 5:30, but I didn't leave until about

seven.

Q: Okay.. So you were here until 7 o'clock that night?

A: Yeah. The cleanup crew had to come and get me out.

Q: Okay. Where did yoﬁ go from there?

A: To Effingham County into the box.

Q: Okay. How long were you at Effingham?
A: My whole entire stay?

Qf Just when you left court.

A: About two days.

Q: Two'days?

A: Probably only two days, yeah.

Q: Where did you go from Effingham?

A: R & E.

Q: Okay. You said -- well, let me back up real quick. You
said you were at Effingham you said in the box. 'What does

that mean?

A: SMU, solitary confinement.
Q: Okay.
A: Because I had lost trial.

-18 -
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Q: Okay. What -- describe that, if you will, what -- what
A: Well, you is not in general population. You -- you're
being caged in a box -- well, hold in a box that can’t have no

MR. HUNTER:. Your Honor, I would object to the relevance
of this. This is after the trial, after he had been found
guilty.

THE COURT: Just out of curiosity, why are we going into
this, Mr. Waller? |

MR. WALLER: Your Honor --

THE COURT: What relevance does it have to the PCR
application?

MR. WALLER: Sure. Your Honor, I'm trying to establish
his ability to have communications with his attorney. An
appeal was not filed in this case.

THE COURT: Okay. Okay. And one of the things he wants
is an appeal?

MR. WALLER: Yes, sir, Your Honor.

THE COURT: Okay.

MR. WALLER: That's all it is. I'm not trying to --

THE COURT: Okay.

MR. WALLER: -- get into --

THE COURT: Okay.

MR. WALLER: -- any other --

-19-
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1 THE COURT: Well, I'll let him go. I'll let him. Go

2 |ahead, Mr. Waller.

3 BY MR. WALLER:

4 1Q: What's the communication -- or can you have visitors?
5 |A: Yes. You can have visitors in the box.

6 |Q: Okay. Did anybody come visit you?

7 [A: No, sir.

_8 Q: Okay. Can you write letters?

9 |Aa: Yes, sir.

10 Q:- Did you write any ietters?

11 |A: No, sir. Because they don't get -- well, I wasn't held

12 |that long. They sent me straight to Kirkland.

13 [Q: Okay. Can you make phone calls?

14 [A: Yes, sir.
15 {Q: Did you make any phone calls?
16 |(A: No, sir.

17 1Q: Okay. Where did you go aftef you left Effingham?

18 |A: Kirkland.

19 [Q: Okay. Tell me about when you got -- how long were you at
20 [Kirkland?

21 | A: 28 days.

22 |Q: Okay. What was Kirkland like for those 28 days?
23 | A: You get biscuits every day. That's it.
24 1Q: Are you allowed visitors at Kirkland?

PPPPPP 25 |[A: After you do a month.
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Q:

A:

A:

Q:

sentencing, had you and Mr. Strobel ever discussed what your

Okay.

But legal -- ybu can get legal -- legal visits.

Okay. Did you have any legal visits?

No, sir.

Did you —- are you allowed to write any letters?
Yes; sir.

Did you write any letters?

No, sir.

Are you allowed phone calls?

Yes, sir. Once a week.

Did you make any phone calls?

Yes. To my mama and them. That was about it.
Okay. Just family members?

Yes.

Okay. Prior to you being convicted and prior to the

next step was if things went bad at trial?

A:

Q:

No. I never even knew nothing about an appeal.
Okay.

I never even knew nothing about an appeal.

Did you -- did you request that he file an appeal?

I never knew nothing about it.

Okay. Did he ever discuss with you the appeal process?

No.

Okay. To the best of your knowledge, was an appeal filed

21 -
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in this case?

A: No, sir. I even asked Richard Strobel. When I came to
Broad River Correctional, I said -- when I called him, he
accepted.thé call and I said, why you didn't file my appeal?

He said, I don't file appeals unless you ask.

Q- Okay. When -- when was that?
A: About August, around about August.
Q: Okay. Were you -- while you were in either Effingham or

Kirkland, did you have the ability to file an appeal for

yourself?
A: I wouldn't know how to do it.
Q: Okay. Mr. Davis, I've asked all the questions that I

have. 1Is there anything that you feel that I have left out or
any issues that you want brought before the Court so the Court
is aware of it?

A: Yes, sir. I just -- I just want the Court to know that
since the beginning, I told this -- I told Richard Strobel T
wanted to go to trial and when he corresponds to me through
letters or when I do, he do answer about a bond hearing, he

say cop out to a plea bargain.

And I'm telling him I want him to -- I want him to go to
trial and pushing for trial. I'm pushing for trial because I
ain’t do this crime. I wanted to go on. And ever since then,

he never came to see me, never came to talk to me. ' He never

told me what was going on. I've been in the county for 16
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months. This man never came to see me but one time and that

‘was for me to sign saying that he's my lawyer. When my mama

gave him the check, sign and say he's my lawyer. He never
came to see me ever.
Q: Let me ask you this. Did-you ~- how many visitors total

did you have while you were in the county before?

A: I had a lot.

Q: You had a lot of visitors?
A: I had a lot of visitors.
Q: Okay.

MR. WALLER: No further questions.

THE COURT: Okay.

MR. WALLER: Please answer any questions that Mr. Hunter
has.

THE COURT: Mr. Hunter, anything on cross?

MR. HUNTER: Yes, Your Honor.

THE COURT:' Okay. |

CROSS-EXAMINATION

BY MR. HUNTER:

Q: So, Mr. Davis, your testimony today is that ycu were
arrested on the 6% and Mr. Strobel came and met with you on
the 12t of April; is that correct?

A: I mean around fhat fime. Yes, sir.

Q:- Okay. ‘And you said that was the only time that Mr.

Strobel met with you?
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A: Yes, sir.

Q: Okay. But you say y'all had four or five telephone

conversations?
A: Yes. That's for bond hearing.

Q: Okay. And so all -- all of those conversations, all four
or five of them, were only related to the bond hearing?

A: Basicailly. Yeé, sir.

Q: Okay. So y'all never at any poiht prior to your trial
discussed any of the evidence against you?

A: No, sir.

Q: Okay. And you said tﬁat the only way you got the SLED
paperwork as far as the gunshot residue test was because you

wrote SLED and they sent it to you?

A: No, I paid for it.

Q: Okay. And was that prior to your trial?

A: No, sir. That was after my trial.

Q: Okay. So prior to your trial, you had no idea there was

any kind of SLED test out there?

A: No. Because when I talked -- when we was at a bond
hearing in June and I was talking to Mr. Richard Strobel and
he had Jepertinger, the solicitor, in the back and he was
about to try to give me a deal and I was, like, I ain't taking
no deal and he was, like, why you ain't taking no deal and
then the next thing yoﬁ know the judge was, like, come back in

June and that's when he was, like, oh, I seen the victim in
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the elevator and he's talking about he's-going to positively
identify you‘and -— and they got your fingerprints and they
got your DNA. And when we go to trial, they ain’t got no
fingerprints or nb DNA.

Q: So your testimony is that you’re innocent, that you

weren't the shooter?

Al Yes.

Q: Okéy. But do you deny that you were in the vehicle that
day?

A: I mean I don't deny that.

Q: Okay. I believe -- I believe you testified that you were

1in the backseat of the car; is that right?

A: Yes, sir.

Q: The backseat? \

A: Yes, sir.

Q: Okay. Do you recall Orentheus Garrett’s testimony during

the trial?

A: Yes, sir.

Q: Do you recall him testifying that he saw the shooter get
into the backseat of the car after the victim was shot?

A: I also heard him testify saying that he didn't see -- he

|didn't see me. He say similarities. Similarities are not a

positive identification, sir.
Q: Okay. Well, you look a little different today than you

did at your trial?

75 -
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1 {A: Yes. Because they made me cut my hair.

2 |Q: Okay. So you had dreadlocks at the time of your trial? p
3 |A: Yes, sir.

4 iQ: And there was testimony from mﬁltiple witnesses at your

5 {trial that --

6 |A: No, it wasn't. It was only one witness, State Qitness,
7 |and the rest was codefendants and the rest was expert

8 witnesées and the victim, and nobody positively identified ﬁe.
9 |Q: Okay.

10 |A: Nobody said I didlnothing.

11 Q: But all those people are witnesses —-

12 |A: Okay.

13 |Q: -~ and they all did say that the éhoéter had dreadlocks?
14 iA: No, they did not, sir.

15 {9Q: They did not?

16 (A: No, they did not, sir.

17 1Q: Okay.

18 |A: The victim say the man had a do rag with a black shirt.
19 |I was -- I had a white shirt. The victim say the man was six
20 isomething. I was -- I'm 5’9” -- 5'10”. That fits one of my

2] |codefendants.

22 {Q: You had -- you had a white shirt on when you got
23 iarrested, didn't you? |

24 1A Yes, sir.

g

25 |[Q: Okay. Well, didn't Orentheus Garrett testify that the
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shooter had a light-colored shirt on?

A: Light-colored shirt and a'white_shirt are two different

things, sir.

Q: Okay. Now, let's go back to the gunshot residue test.
You were the -- acc¢ording to these SLED experts that testified
at your-trial, you were the only -~ of your three —-- of you

and your two codefendants, you were the only one who tested
positive for gunshot residue; i1s that correct?

A: And I still can't understand how I did that.

Q: Okay. And it was your testimony that you had been

shooting guns out in Darlington County earlier that day?

A: Yes, sir.

Q: Okay. Well, wésn't it also your testimony that earlier
that day you have been to a funeral?

A: No, sir. |

Q: And that's why —--

‘A No, sir. That was not my testimony.

Q: That was not your testimony?

A: No, éir.

Q: Okay. Let's move along here. Now, you say you nevet had

a discussion of any kind of expert witnesses with Mr. Strobel;

is that right?

A: Yes, sir.
Q: Okay. Do you have any experts here today testifying on

your behalf?
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A:

Q:

No, sir.

Okay. And you say you provided Mr. Strobel with a

witness that you wanted to have testify in your case; is that

right?

A: Yes, sir.

Q: Okay. Is she here today?
A: No, sir.

Q: Okay.

MR. HUNTER: I beg the Court's indulgence.
THE COURT: Take your time.

MR. HUNTER: Okay.

BY MR. HUNTER:

Q:

Now, you say that other than those four or five times you

spoke with Mr. Strobel on the phone about. your bond hearing

that you never spoke to him ever again before the trial?

A: I never talked to this man ever.

Q: Okay. Well, did you ever attempt to call him?

A: Yes, sir.

Q: Okay. Do you know how many times you tried to call him?
A: Numerous.times.

Q: Okay. Did you send him any letters?

A: Numerous letters.

Q: Okay. Do you have copies of those letters?

A: I mean I wasn't -- I wasn't never thinking I had to keep
copies.

-78 -
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Q: Okay.

A: And then'it's not like yéu can copy them iﬁ the county.
Q: Okay. Now, let's talk about your decision to testify.
Now, you're saying you chose to testify because you felt like
Mr. Strobel had done such a bad job that was the only way you
were going to get off?

A: No. I ain’t say no such thing about ﬁe getting off. I

said I wanted the truth to come out basically. That's why I

testified.

Q:" Okay.

A: I never said about me getting off.

Q: Okay. So —-- but would you agree it was your decision to
testify?

A: It was my decision to testify.

Q: Okay. And your testimony now is that, before you decided

to testify, Mr. Strobel never discussed any of the
consequénces of you testif?ing?

A: That's word. He never -- I mean ﬁhat's word on
everything I love. He never told me anything about nothing.
Q:  Okay. So basically, ydu just said, Mr. Strobel, I want
to testify and he said okay?

A; Basically, that's what it went down. That's just how it
went down. |

Q: Okay.

A: After me and him got in an argument, he was just, like,
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done with me basically.
Q: Okay. Now, you testified a few minutes ago that you had
some isgues with the solicitor or with the judge charging the
hand of one/hand Qf all to the jury?
A: Yes, sir.
Q: Okay. Well, didn't you in your testimony at trial bring
up the hand of one/hand of all?
A: Sir, when I brought that up, it was because I said -- he
asked me why did I run. I said because in the State of South
Carolina they charge people with the hands of one/hands of
all. That's all I said.
Q: Okay. But prior to that, had anyone spoken to you about
hand of one/hand of all?
A: No. I just -- that's just what happened.
Q: Okay.

MR. HUNTER: Your Honor, that's on'page 307 of the
transcript.

THE COURT: Okay.
BY MR. HUNTER:
Q: All right. Let's talk abéut after you were convicted.
Well, let's talk about your conviction for a minute. Now/ you
were found guilty of assault and battery of a high and
aggravated nature; that's right?
A: Yes, sir.
Q: Okay. But you were charged with attempted murder?
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A: Yes, sir.

Q: Okay. So Mr. Strobel did -- did manage to get you -- you
know -- |

A: I wouldn’t say --

Q:" He didn't get you off, but he didn't get you convicted of

attempted murder either?

A: I didn't get convicted of attempted murder, but I don't
thiﬁk he got me off.-

Q: Okay.

| MR. HUNTER: I beg the Court's indulgence.

BY MR. HUNTER: |

Q: Now, I believe you testified earlier -- and I may be
mistaken, but did you testify earlier that SLED never -- never

tested the gun?

A: You're talking about in the trial?
Q: In the trial.
A: I never knew nothing about SLED testing -— testing no

gun. No, sir.

Q: Okay. But I must have misunderstood your testimony. I
thought you testified that SLED did not test the gun at all.
A: No, I did not say that, sir.

Q: Okay. That's my fault. So is it your testimony that
when y'all went to the bootlegger’s you never got out of the
car?

A: Say that again, sir?

2371 -
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Q: Y'all never got -- 1s it your testimony that
got out of the car?

A: Are you talking about when I was in trial?

Q: No. I'm talking about on April -- on the —-

of this crime.
A: | And on that last question --

MR. WALLER: Objection, Your Honor. I don't
asking him I guess about a question that's in the
I don't know. |

MR. HUNTER: I can keep going, Your Honor.

THE COURT: Okay.

MR. HUNTER: -- that important.

THE COURT: All right.

BY MR. HUNTER:

A: And can -- can I reiterate on that last ques

SLED? Now, you say in my last testimony in like April 6th,

that trial?

Q: No. I was talking about earlier this aftern
A: No. I found out that SLED never tested the
the paperwork I had received on triél when they h
Strobel ask me did they ever do the fingerprints
said, no, they never did. They could just look a
and see that they ain’t need no fingerprinté.

Q: Okay. "Mr. Davis, after YOu were convicted a

judge sentenced you, didn’t you apologize?

you never

on the day

-— he's

transcript.

It's not —--

tion about

oon.

gun through
ad Richafd
and they

t that guh

nd before the
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A: Yes. Yes, sir.
Q: Okay.
A: But I did not apologize for shooting nobody. I

apologized for being there and didn't‘stopping it. That's
what I apologized for. I did not apologize for having my

hands in nothing.

Q: Okay.

A: Ckay.

Q: But your hands did have gunshot residué on them?

A: I mean I still to this day don't understaﬁd how.

Q: Okay. And your testimony earlier was that you -- now,
did you i you never asked Mr. Strobel to fiie an appeal;

correct? Because you said that you didn't know how to do

that. You didn't know you should have filed it?

A: I never asked him.

Q: Okay.

A: But when I did ask him, he said he don't do it because
unless you ask him. I mean I'm not -- how I know?

Q: When did you ask him that?

A: When I was in Broad River Correctional.

Q:- Okay.

A: As soon as I got out of R & E, I called him.

Q: Okay. But that was -- what?. A month and a half after

your trial?

A: Like, 28 days. Like, 29 days. Somewhere up in there.
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Q: Okay.
A: Somewhere up in that area, 29 -- 30 days. He'll testify
to it. I know he should know that I asked him. He said I
ain’t do it in 40 years.
Q: Okay.
A: That's what he said.
MR. HUNTER: Thank you, Mr. Davis. That's all I have.
THE APPLICANT: Yes, sir.
THE COURT: Anythiné on redirect?
MR. WALLER: Thank you, Your Honor. Just briefly.

REDIRECT EXAMINATION

BY MR. WALLER:
Q: Mr. Davis, you testified that you and Mr. Strobel had

four or five phone conversations about a bond hearing?

A: Yes, sir.

Q: Okay. Did you -~ did you have a bond hearing?

—A:. I had -- I had -- yes, sir, I did.

Q: Okay. Did you have more than one?

A: The first time I gof denied. Then I came back and, when

I came back, the judge told me if my case don't be heard in
June, then he's going to givé me a bond, and they heard me in
June.

Q: Okay. Did Mr. Strobel file a motion for a bond hearing
in your case?

A: I don't know how that work, but T mean if I got a bond, I

734 -
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think so.

Q: Okay. Do you know if he filed more than one?

A: I don't know. I don't know. I can't - I don't know.
Q: Did you go in front of a judge for more than one bond
hea:ing?

A: The fi?st time I went, I asked him for the bond. He

talking about there's no need for you to have a bond because
Connecticut got a hold on you and I'm going to need 1200 --
the first time it was $1200. I'm going to need $1200 fé: you
to get a bond to take you up in front of fhe judge and then —
so I'm up here struggling trying to get this money up together
for him and trying to get it together. He gets mad about the
bond hearing, about me not giving him -- my mama didn't give
him the money on time or something. I don't know. He just
blow -- he -- he kept_éaying this is -- this is law work.

This takes money to do and all this. That's all he kept

screaming on me. I just -- I just --
Q: Did you go in front of Judge Russo in June of 20117
Ac: Yes.

Q: Did you go in front of Judge Russo in April of 2012 also
for a Eond?

A: No. Say that one more time?-

Q: Did you go ~--

A: June?

Q: June of 2011.
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A: I thought it was a month before June that I went. I
don't know what éxact date it was, but I know he told me in
June when I went for my bond hearing —-- I mean they was gging
to hear my case in June. When I did go, it was probably May.
May or June, somewhere up iﬁ that area.

Q: Okay. You testified earlier that you wrote -- you wrote

SLED about the testing that they had done?

A: Yes, sir.
Q: Okay. Did you -- why did you have to write SLED?
A: Because I was just trying to figure out how can a gun —--

a .45 caliber gun don't have fingerprints and why was it not

-- why didn't my lawyer do it.

Q: Did you have copies of the SLED reports prior to your
trial?

A: No, sir.

Q: Did you have copies of the SLED reports after your trial,

but not that you got from SLED on your own?

A: No, sir.

Q: Okay. Did you ask Mr. Strobel for copies of any
documents in your case at all?

A: No, sir.

Q: Okay. Mr. Davis, you don't have any -- you haven't béen
to law school?

A: No, sir.

Q: Do you -- do you know the procedures of how a trial goes
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and how certain decisions might affect trial?
A: No, sir. Just the little stuff that I've been reading
since I've been incarcerated. |
Q: Do you understand what happens when a defendant testifies
and how that affects the case?
A: No, sir.
Q: Do you know how that might affect the procedure of how a
trial functions, the order.things go in? |
A: No, sir.
Q: Okay. Did Mr. Strobel talk to you about ;ny of that
before you decided to testify?
A: No, sir.

MR. WALLER: No further questions.

THE COURT: Anything on recross?

MR. HUNTER: Just very briefly, Your Honor.

RECROSS-EXAMINATION

BY MR. HUNTER:
Q: You testified just a minute ago that Mr. Strobel told you
you didn't need to worry about having a bond hearing because

Connecticut had a hold on you?

A: Yes. He said I have a hold in Connecticut.

Q: Okay. What -- what was that for?

A: I jﬁst -- well, I had maxed out eight years up there. I
did eight years and I was under -- they don't got it down

here, but it was called special parole and you've got to be
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supervised, but you ain't -- like, you maxed your time out. '

You done did your whole eight years, like, but you've just got

to be supervised.

Q: Okay.
A: Soc they still had me supervised for seven years.
Q: Okay. And you said you didn't understand how the gun

couldn't have any fingerprints on it; is that correct?
A: Yeah. Because I knqw I ain’t have it. I just wanted to
make sure that it was not -- I wanted -- if they had did
fingerprints, it would have showed that it was not my
fingerprints.
Q: - Okay. Well, didn't the -- didn't the SLED gun expert
testify that that gun had rubber grips that don't show
fingefprints?
A: No. 4He said -~

MR. WALLER: Objection.
A: No, he did not, sir. Oh.

THE COURT: He’s already answered the guestion. So --

MR. HUNTER: Yes, sir, Your Honor.

THE COURT: Okay. But I’11 note your objection.

MR. WALLER: Thank you.

MR. HUNTER: I don't have any further questions.

THE COURT: Okay. All right. You may step down. Thank
you, sir. I appreciate it. All right. Mr. Waller, who is

your next witness?
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MR. WALLER: Your Honor, I have no further witnesses.

THE COURT: Okay. Any witnesses for the State?

MR. HUNTER: Yés, sir. Your Honor, the State would call
Richard Strobel. |

THE COURT: Mr. Strobel.

THE CLERK: Step up to the Bible. Place your left hand
on the Bible and raise YOur right hand. Do you sweér or
affirm that the testimony you are about to give is the truth,
the whole truth, and nothing but the truth, so help you God?

THE WITNESS: I‘do.‘

THE CLERK: Please take your seat and staté your name fof
the record.

THE WITNESS: Richard W. Strobel.

THE COURT: Hey, Mr. Strobel. How are you?

THE WITNESS: Fine.

THE COURT: Okay. Mr. Hunter?

RICHARD STROBEL, bging first
duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. HUNTER:

Q: Good afternoon, Mr. Strobel. Do you recall representing
Mr. Davis in this matter?

A: I do. ,

Q: Okay. Have you had an opportunity to review the file in

preparation for this hearing today?
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A: Very briefly.

Q: Okay. Now, were you retained in this case?
A: I was.
Q: Okay. Do you recall the number of times that you met

with Mr. Davis?

A: Too many to talk about.

Q: OCkay. Do you have a ballpark number?

A A dozen.

Q: Okay. Now, where were they? Where did those meetings

take place?

A: Effingham.

Q: Okay. Did y"all also talk on the phone?

A: Yes.

Q: Okay. Did you feel like you needed -- you needed to meet

with Mr. Davis anymore?

A:  No.

Q: Okay. Now, in preparation for trial, did you go over the
charges and the elements of those charges that Mr. Davis was
accused of?

A: I did.

Q: Okay. Did you file Rule 5 and Brady motions in this
case?

A: I did.

Q: And were you able to get all of the discovery from the

Sclicitor's Office?
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A: I did.
Q: Did you get SLED reports from the Solicitor's Office as
well? The gunshot test residue?

A: Oh, vyes.

Q: Okay. Did you go over the discovery with Mr. Davis?
A: I did.

Q: Okay. Did he ever ask you for a -- for a copy of
everything?

A: No.

Q: Okay. How would you characterize the State’s eVidehcg

égainst Mr. Davis? Was it strong? Do you feel like the State

had a good case?

A: Well, the jury convicted him. You know, I'm always one
wanting to win. So I -- I suppose so.
Q: Did you -- did you discuss his version of the facts of

what happened that day with him?
Az Yes.
Q: Okay. Did the State give Mr. Davis any plea offers in

this case?

A: ~Nothing I'm aware of.

Q: Okay. So it was -~ it was always going to be a trial?
A: Yes.

Q: Okay. And so throughout your represeptation of Mr.

Davis, you were preparing to go to —-- were you preparing to go

to trial?
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A: Yes. The prosecutor in that case was John Jepertinger
and he was the one that testified with you just prior to this,
Q: Yes. Yes, sir. And as you said, he didn't -- he didn't

give Mr. Davis any plea offers that you are aware of?

A: Not that I'm aware of.
Q: Okay. Now, Mr. Davis brought up in his testimony that --
that he never saw any -- any fingerprint evidence or any

gunshot evidernice or basically anything from SLED. Did you go
over all that with Mr. Davis?

A: Thoroughly, vyes.

Q: Okay. And there was no DNA teéting in this case, was
there?
A: No. And I argued that to the jury.

Q: And, Mr. Strobel, did you -- did you move for a directed

verdict in this case?

TA: I did.

Q: Aﬁd did you rénew that motion?

A: I did.

Q: -Okay. Now, when it came time for Mr. Davis to decide:

whether or not he was going to testify, did you give him any
advice before he chose to testify?

A: I've been at this game a long time and you never like to
see your client take the stand and testify, but he was adamaﬁt
that he wanted to testify and, of course, I told him, you

know, you have all that stuff in Connecticut. You have a
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well, this is your time.

Q: So is it fair to sayAthat he testified against your
advice?

A: Oh, ves.

Q: Okay. Prior to his testimony, did you go over his
constitutional rights with him?

A: Yes. And I think the judge did too.

Q: Okay. Now, a little bit was talked about the jury
charge, the hand of one/hand of all jury charge?

A: He was the one that brought that up. I don't remeﬁber

the judge saying it, but he probably did.

Q: Well, Mr. Strobel, do you recall when Mr. Jepertinger
asked for the hand of one charge, you -- you agreed that --
did you -- did you see any problem with the hand of one
charge?

A:  No.

Q; And did the judge actually in fhis case say that he

agreed with you on that?
MR. WALLER: Objection.
THE COURT: I'm just curious. What's the cbjection?
MR. WALLER: Your Honor, he's just reading the judgg's
response out of the transcript.

MR. HUNTER: Your Honor, I don't even have the
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transcript.

MR. WALLER: Well; I'll withdraw my objection, Ypur
Honor.

THE COURT: Okay. All right. Go ahead, Mr. Huﬁter.
BY MR. HUNTER: .
A: I don't unde;stand the question. You're saying that
judge charged the hand of one/hand of all?
Q: Yes, sir. Mr. Jepertinger asked the judge to charge
of one/hand of all.
A: Okay. And T just didn't have any problem with'that.
Q: Correct. And did the judge in convérsation say that
thought that was probably good for the defendant? Not in
those words, but more or less?
A: I don't recall.

Q: Okay.

the

hand

he

- MR. HUNTER: And, Your Honor, just to expedite this  --

THE COURT: Okay.

MR. HUNTER: The testimony or the part of the transcript

I'm speaking of is on page 315.

THE COURT: 315?

MR. HUNTER: .Yes, Your Honor.

THE COURT: Of the transcript? Okay. Thank you, sir.

I'1ll refer to that.

BY MR. HUNTER:

Q: Mr. Strobel, Mr. Davis was charged with attempted murder

- 44 -
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in this case; correct?

A: That's correct.

Q: Okay. And -- but the -- did the jury find him guilty of
attempted murder? |

A: I believe it was assault and battery of a high and
aggravated natﬁre,

Q: Okay. So they did find him guilty of a lesser included?
A: Yes, sir.

Q: Okay. Did Mr. Davis ever ask you to file an appeal in
this case?

A: No.

Q: QOkay. ' Did you file an appeal in this case?

Az No.

Q: Okay. Did you think Mr. Davis had good =~ a likelihood
of success on appeal?

A: No.

Q: There's been a.lot of talk about bond hearings. Did you
file a motion to have a bond hearing for Mr. Davis? |

A: I think I did. As he said, he came up here a couple of

times. ’

Q: Okay.

A: But I bet you every time he,came‘to court I was with him.
Q: Okay.

A: Wait a minute. And if that is, in fact, true, then how

is he saying that he never saw me from the first time I saw
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him until the trial of the case? I think that he --

Q: That's a good question.
A: —- answered that himself on that one.
Q: Did he ever provide you with the names of any witnesses

he wanted --

A: No.

Q: -—- to testify? If he had, would you have contacted those
wiﬁnesses or attempted to?

A: I would have contacted them and I would make a decision,
which is called trial strategy, as to whether that.witness
would be in my best interest and -- but I didn't contact
anybody because I wasn't told of anybody. But ﬁhat doesn't
necessarily mean that, if I did contact theﬁ, I would call
thém for the trial of the case.

Q: 85 is it fair to say that the decisions you made in
trying this case and preparing for this case pretty much

boiled down to trial strategy?

A: That's correct.

Q: Okay.

A: But did he ever téll us who the witneés was he wanted
there?

Q: I don't believe he gave a name today.

A: Okay. Thank you.

'Q: Did -- did you tell Mr. Davis that he had a right to file

an appeal?
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A: Yes.
Q: Okay.
A: He knew that before the trial.
MR. HUNTER: Your Honor, I believe that's all the
questions that I have for Mr. Strobel.
THE COURT: Okay.
MR. HUNTER: Thank you, Mr. Strobel.
THE COURT: 'Anything on cross, Mr. Waller?
MR. WALLER: Yes, sir, Your Honor.

CROSS-EXAMINATION

BY MR. WALLER:

Q: Mr. Strobel, you -- you were retained to represent- Mr.
Davis?*

A: I was.

Q: And when -- you said you briefly reviewedAthe-file. Did

you bring that with you today?

A: Yes.

Q: Do you have any nétes in there in your file?

Az Yes.

Q: Okay.

A: I've got a letter from him too.

Q: Okay; You testified earlier that you met with him a

dozen times. Okay. Do you have in your notes the dates of
those meetings? No?

A: No.
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Q: _Okay. Do you have the dates of any of the meetings with
you?

A: Yes. I saw some notes in there.

Q: Do the notes tell --

A: Yeah. I saw -—— I don't go in there without a secretary

to take notes and they write it.

Q: Okay. Would those notes contain what y’all discussed --
A Yes.:

Q: -- in a particular meeting on .a partiéular day?

A: Yes.

Q: Okay. Are those notes in your file?

A: Yes.

Q: Okay. And you réviewed that?

A Yes.

Q: Okay. When would you and Mr. Davis -- if you recall,

when would you and Mr. Davis have discussed the evidence that
the State had against him?

A: I always wait pntil I get my Rule 5 and Brady 'in. I
don't go talk to fhém until I get it in because they ask me
questions about things that I don't know until I get the

information from the Soliqitor's Office.

Q: Okay.
A: So it would have been probably-a couple months later.
Q: Okay. And you -- you would have met with Mr. Davis after

that and you have notes in the file as to what y’all discussed
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and when? '

A:  Right.

Q: But you don't recall what the dates were?

A: No.

Q:  Okay. SLED was involved in some testing in this case;
correct?

A: What?

Q: SLED was involved in some testing?

A: I didn't hear you.

Q: SLED was involved in some testing?

A: ~ 0Oh. Yeah. Uh-huh.

Q: GSR tests? Gunshot residue?
A: - Yes. We had gunshot residue in this case. I know you
saw the movie, but I told the jury about it. The -- it was a

neat case where the police arrested someone and put their
handcuffs on the back -- on the back and put them in the
patrol car. And this guy was arrested and put him in the same
pétrol car and that's how his‘ggnshot residﬁe from the -- from
the other arrest was still in the backseat of the.car and how
it was tranSferred.v And he wrote me a letter concerning it in

September of ‘11 and I brought that to the Court’s --

1Q: Who wrote you a letter?

A: He did.
Q: About?

A: There's two things he wanted.
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residue can rub -- can go off the seat of the patrol car onto

Q: About the -- hold on. About the movie, he wrote you a
Jetter?
A: Well, he wrote me about the facts that gunshot residue

can be on a criminal put into the backseat of the patrol car

and then he’s put in the same seat later and the gunshot

him and that's why patrol cars need to be cleaned after each

arrest that involve gunshots.

Q: And you mentioned that to the jury?
A: Yes.
Q: Yes? Did-you —-

A And that ain’t all.

Q: Did you discuss the gunshot residue testing with Mr.
Davis?

A: The testing?

Q: The test that was done. You did not discuss it with him?
A: How it's done? No. IAjust told him that they found

gunshot residue on him.
Q: Did you -- were you aware before he brought it to your
attention that it can come from the back of the police car

other than the movie you're referencing?

A No.

Q: Okay. Did you talk to the SLED analyst that did the
test?

A: No.
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Q: Did you talk to the SLED analyst that tested the gun?
A:  No.

Q: Did you talk to the analyst that did the fingerprint?
A: There were no fingerprints.

Q: Did you -- did you talk to the Florence County -- the

Florence County crime scene investigator prior to the trial?

A: ~ No.

Q: I am going to show you -- have you reviewed the
transcript?

A: I think I did, yes.

Q: Okay. ©On page 237 -- and I don't know that you will
remember this. You are —-

MR.'WALLER: May I approach, Your Honor?

THE COURT: Yes, you may.
BY MR. WALLER:
Q: You are conducting cross-exam of Paul Byrd, the
fingerprint analyst, the persbn from Florence County. Do you
reéall that?
A: No. But I'll listen to you.
Q: Okay. Yéu asked him several questions about not testing

certain parts of the gun for fingerprints.

A: Okay.

Q: Do you recall that?

A: No. But it's here.

Q: Okay. You asked him about the tesging of the magazine,
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why didn't they test it. You asked him about the bullets
themselves. Did you do any independent investigation
beforehand as to -- he testified that those things didn't have
fingerprints on them?

A: That's correct.

Q: Did you to any independent testing to see if those things
would hold fingerprints? Because that was one of his answers
that the bullets would not hold a fingerprint.

A: _If my client --

Q: Mr. Strobel --

A: Can I answer the question?

Q: I wouldn't intentionally --
A: Why would I want to find fingerprints? If there weren't

any fingerprints, they cén't accuse my client of shooting the
gun other than the gunshot matter. I don't care about having
the gun retested. They didn't find anything.

Q: Mr. Strobel, I didn't ask you about it being retested. I
asked if you did any investigation to éee if what he said they
wouldn't told a fingerprint was accurate. Did you do any

independent testing or consult?

A: No.

Q: Okay.

A: I never have.

Q: Okay. Did you consult an expert about anything else in

this case?
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A: No. :
Q: Okay: Did Mr. Davis provide you with any information
about any other witnesses or any -- about the incident when '

you were preparing for trial?

A: No.
Q: Okay. He never told you anything about it?

A: About a witness?
Q: Or the incident.
A: Well, I tried to tell you earlier what he wanted, but you
wouldn't let me.
Q: Okay. Did he tell you what‘happened that day?
A: Yes.
Q: Okay. When y'all were getting ready for trial, did you
=- did you meet with Mr. Davis and discuss the incident and
what the State was going to say was the incident?
A: I don't recall.
Q: Okay.
A:  But more than likely, I did.
Q: Okay. Now, let me -- let me hand you the other portion
of the transcripﬁ.
THE COURT: What éage were you on, Mr. Waller?
MR. WALLER: This is 41, Your Honor.
THE COURT: Pége 417
MR. WALLER: Yes, sir, Your Honor.

THE COURT: Okay.
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BY MR. WALLER:

Q: Mr. Strobel, y'all picked the jury with no problem; i;
that right? There were no issues with the jury?

A: I don't think so.

Q: Okai. And then on page 41 of the transcript, y'all téke

up some pretrial matters. Okay? Do you recall that?

A No. But go ahead.

Q: Okay. Y’all had a hearing on some Rule 609, impeachable
evidence, against some witnesses. Do you recall that?

A: No.

Q: Okay. Will you please refer to the transcript and

refresh your memory?

A: Okay. The victim had a prior criminal record.

Q: Okay. Another witness had alprior criminal record aléo;
is that correct?

Ac: I think so.

Q: Okay. If you'would, flip forward to page 497

A: Okay.

Q: State’s Exhibits 1 through 37, 38 -- excuse me —-- 39 and

40 were all admitted into evidence without objection prior to

the commencement of the trial.

A: Okay.

Q: There hédn't been-any foundation laid for any of those
exhibits at that point; is that correct?

A: I don't know.
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Q: The trial hadn't started. Had there been any fbundation
laid that you were aware of?

A: Usually when I try a case, they come to me with the
evidence that they intend and want it marked and put into
evidence before the trial of the case to save time. I look at
it. If I don't see any problem with it, I éay that suits me
fgne. If it was evidence that needed a foundation, then I
would not approve for it to be put into evidence before the

trial of the case.

1Q: Okay. Do you know -- do you recall if that was the case

here?

A: No, not that long ago.

Q: . Okay. What was your trial strategy behind allowing those
to be admittéd?

A: I don't know. What were they?

Q: I'm askingAyou, sir.

A: No. I'm asking you. What were they?

Q: Mr. Strobel -- |

A: Well, I don't know what they are.

Q: Okay. You didn't make any motions; is that correct?

A: No.

Q: Okay. No motion to sequester any witnesses?

A: For the State, no.

Q: Okay. Why did you not make a motion to sequestef any of

the witnesses?
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A: Trial strategy.
Q: What was that trial strategy?
A: To win.

Q: Okay. Fast-forward to page 67, if you would?

A: Okay.

Q: The State has given their opening and -- and you elect to
address the jury and give your opeﬁiﬁg at a later time; is

that correct?

A: Yes.
Q: Did you ever do that?

A: Well, I suppose I did. When I made my final argument, I
addressed the jury. |

Q: Did you -- did you --

A: And I made a final argument.

Q: Yes, sir, you did. Did you address the jﬁry before the
start of the defense case?

A No.

Q: Why not?

A: Trial strategy.

Q: Okay.
A: I don't want to let certain things out until I got them
straight.

Q: Okay. If you would, flip to page 95, please?
A: Okay.

Q: That's -- you begin your cross—examination of Orentheus
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A

Garrett, one of the witnesses -- State’s witnesses in this

case; correct?

A: Down at the bottom?

Q: Yes, sir. I be

A: Ckay. Go ahead

lieve so.

Q: Now, he was the subject of the -- one of the pretrial
motions about prior criminal -- criminal record; is that
correct?

Ac: I suppose so. I can't remember.

Q: Okay. You never asked him ény questions about his prior

criminal record. You never attempted to impeach him; is that

correct?
A: That's correct.
Q: Why did you not

criminal history?

A: Trial strategy.
Q: Okay. What was
that?

A: To win.

Q: Okay. Again, I

A: This one?

Q: Yes, sir. It's
A: Okay.

Q: That}s Mr. Tyon

attempt to impeach him on his prior

-- what was the trial strategy behind

think it's in the other —-- other

{transcript, page 261.

split up into halves.

Evans, one of the codefendants,
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testifying. Okay? Had he given a prior statement to law

enforcement that you recall?

A: I don't recall.

Q: Okay. But it was your understanding he was cooperating

with law -- with law enforcement and the Solicitor's Office by

testifying?

A: Yes.

Q: Okay. You said you don't recall if he gave a statement

before?

A: No.

Q: Would you have had‘notes on any potential statement?
1A It would have to be in my Rule 5 and Brady if he made a

statement.

Q: Okay. Do you recall if he did or not?

A: No.

Q: Would you have made notes in your file about his
statement?

A:. T would have if he made a statement.

Q: Okay. And you reviewed your file before you came today?

A: Yes.

Q: Okay. Do you recall anything about the statement,
whether one existed at all?

A: Well, if I asked for Rule.5 and Brady and they're
obligated to give it to me and he testified from a prior

statement that he has given to them, I would ask for a
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Q: Do you recall -- and you said you didn't -- whether he

A: No.
Q: No evidence was put in?
1Az No.
| Qg Okay. Did you inform Mr. Davis that him testifying would

mistrial right then. I would have raised the devil. So I
don't know what you're after.
Q: Well, let me try asking my question --

A: Go ahead.

gave a statement pfior to the trial to law enforcement?

A} I don't know.

Q: Okay. 1I'll move on. What did you and Mr. Davis talk
about when he intended to testify?

A He was going to deny it.

Q: Okay.

A: He didn't do the shooting.

Q: Okay. What -- did you counsel him on his constitutional
rights to remain silent?

A: Yes. He knew he had the right to remain silent, but he
was ovefbearing that he wanted to testify and that was it.

Q: Okay. And no other witnesses were called?

change the order of closing arguments, for instance?
A: I don't know.
Q: Okay. TIf you would, flip to page 300, please?

A: Okay.
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Q: And Mr. Jepertinger begins his cross-examination of Mr.

Davis; 1s that correct?

A: Yes. I see it.

Q: Okay. That can be characterized as contentious I guess?
A: What?

Q: It wasn't a very polite cross, was it?

A: I wouldn't -- I don't know.

Q: Okay. If you'll flip to page 306, line 5, please?
A: Line 57
Q: Yes, sir. Mr. Jepertinger asked the guestion:

All right. And of course, you being a great someone who
doesn't like this type of thing, you.immediately came to the
aid of a three-year-old while his father was getting pistol
whipped and shot.

Do you see that?

A: Did I what?

Q: Did you see thét question?

A: Yes, I see it.

Q: Okay. You didn't object to that question or any other

questions made by Mr. Jepertinger; is that correct?

A: No. Because he said he didn't do it. If he was there,
then he could have helped the three-year-old, but he wasn't
even there.

Q: Okay.

A: In fact, I think he testified he never got out of the
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car.

Q: Okay. But you didn't object to the question?

A: No.

Q: Okay.

A: It would appeér to mean I'm trying to hide something and
I'm not. |

Q:. If you would, fast-forward to page 313? That's the

charge conference.

A Okay, 313.

Q: The solicitor wants to add the charge of hand of one/hand
of all to the charge and he even says it’s based solely on the
defendant’s mentioning it in his testimony. You tell the
judge on page 315 that you're not going to object to that.
Okay? At this point -- at that point in the trial, the

State’s case had all pointed to Mr. Davis being the shooter;

‘correct?
A: That's correct.
Q: Okay. The indictment -- he was the only one charged with

the weapons charge; correct?

A That is correct.

Q: Okay. What was the trial strategy behind not objeéting
to that charge?

A: To win.

Q: Okay. Did you object -- that was in the trial

conference. Did you object when the judge read the trial --
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excuse me -— read the jury charge to the jury?
A: No.

Q: Okay. If you would, flip to page 345, line 67?

A: Six?

Q: Yes, sir. That whole paragraph right there.

A:‘ Okay. I've read it.

Q: Okay. You didn't object to Mr. Jepertinger saying he

felt sorry for the defendant’s ignorance?

A: No.
0: Why?
A: That's his opinion; right? He thinks my client is

ignorant. I don't see what right he has to say that, but I'm
not cbjecting to it.
Q: Okay. You just said you don't see what right he has to

say it, but why do you not feel that you should have objected

to it?
A: It's not worth it.
Q: Why is it not worth it?

A: Trial strategy.

Q: Okay. You said you did not file an appeal in this case
because Mr. Davis didn't ask yoﬁ to?

A: That's correct.

Q:  Okay. .You -- you had several objections during this
trial that were overruled by the judge; correct?

A: I reckon. I can't remember.
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Q: Nothing that you recall that you thought merited an
appeal?

A: No.

Q: - Okay.

A:. I don't have -- if the judge did something wgong that I'm

aware of, I don't ask my client to appeal. I appeal myself.

Q: But you didn't feel the need in this case?
A: No.
Q: Okay.

MR. WALLER: I beg the Court’s indulgence for one second,
please.

THE COURT: Take your time, Mr. Waller.

MR. WALLER: No further questions, Your Honor.

THE COURT: Ail right. Thank you, sir. Anything on
redirect?

MR. HUNTER: Very briefly, Your Honor.

THE COURT: Okay.

7

REDIRECT EXAMINATION

BY MR. HUNTER:
Q: Mr. Strobel, you testified that it was your trial
strategy to not hire an expert with regards to having the gun

tested for fingerprints?

A: That's correct.
Q: Because the only —--
A: There wasn't any fingerprints.
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Q: And would -- if an expert had found your client’s
fingerprints on the bullets?

A: Then it's worth checking it.

Q: Okay. But that would be -- that would hurt your client;
correct? If his fingerprints were én the bullets?

A: That's correct.

Q: Okay. So did you feel there was any need to -- to

consult with an expert?

A: No.

Q: In any aspect of this case?

A: No.

Q: Would you -- would you say it was your trial strategy not

to bring out the victim’s prior criminal history?

A: That's correct.

Q: And I believe there was some talk earlier abouﬁ the
exhibits that were admitted into evidence prior to the

béginning of the trial?

A: Yes.
Q: You did object to -- to Exhibit Number 38, didn't you?
A: If you say. I can't recall.

Q: Well, if the record reflects that Exhibits llthrough 37
and then Exhibits 39 and 40 were'let‘in, but Exhibit 38 was
not let in -~

A: Okay.

Q: Did you feel like an opening statement would help your
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client’s case?

A No, no.

Q: Why is that?

A: Because of what I would be saying that he was going to
say and then he changes his mind and decides -- Mr. Strobel,‘

I've decided not to testify, and yet I've let it out to the
jury that he was going to show that he didn't have anything to
do with it. and then not testify, then that's going to hurt my

case.

Q:

to the jury?

A:

Q:

Mr.

A:

Q:
Jepertinger's request of Judge Russo to charge hand of one/

hand of all was beneficial to your client?

A

So were you worried about painting an inconsistent story

That's correct.’

Did you feel there was any need to try and impeach Mr. -
Garrett; his testimony, based on his prior record?

No. He was a ?ictim.

And he actually witnessed the shooting?

Yes.

Ié that correct?

Okay.

And again, you testified that -- that you thought Mr.

Yes.
MR. HUNTER: I beg the Court’s indulgence.

THE COURT: Take your time.
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BY MR. HUNTER:

Q: Mr. Strobel, do you generally object to the solicitor's
comments during the closing arguments? |

A: No. I think it's rude unléss it's really bad, but no, I
don't do that.

Q: Aside from it being rude, do you think it can negatively
affect the jury's perception of your client?

A: It could,.yeé.

Q: And again, you didn't feel like there was anything that

merited an appeal in this case?

A: No.

Q: And Mr. Davis never asked you to file one?
A: No.

Q: Okay.

MR. HUNTER: ©No further questions, Your Honor.
THE' COURT: Anything on recross?
MR. WALLER: Just very briefly, Your Honor.

RECROSS-EXAMINATION

BY MR. WALLER:
Q: Mr. Strobel, if someone else's fingerprints were on the
magazine of the gun or on the bullets of the gun, would that

have improved your position?

A: If somebody else's fingerprints were on the gun?
Q: Yes, sir.
A: Whose fingerprints? I don't know.
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Q: Okay. 1If Mr. Davis’ fingerprints had been on the gun,

would that have changed your position'there?

A: No.
Q: Would it have affected your advice to -- your counsel to
him?

MR. HUNTER: Your Honor, I'm going to object because Mr.
bavis’ fingerpriﬁts wefe not on the gun. So it's kiﬁd of a -~
THE COURT: I understand, but he's asking trial
strategies. I'm going to let him ask it. Go ahead, Mr.
Waller.
BY MR. WALLER:
A: All right. If he -- if it's -- all righﬁ. He had gun
residue, but if his fingerprints were found on the gun, would
it have what?

Q:  Would it have changed your counsel to him?

1A No;
Q: Wouldvit change y'allis position?
Ac: No.
Q: . Okay. But yoﬁ didn't know that because youididn“t -- you

didn't inguire before trial?
A: I didn't what before trial?
Q: You didn't inguire as to if there were any fingerprints

on the gun or on the bullets before trial; correct?

[A: It would have been on Rule 5 and Brady and it wasn't. It

didn't show any fingerprints.
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it's something major?

Q: You didn't consult with any independent experts or do any
independent testing, did you?

A: No.

Q: You testified -- and I'm almost done -- that you think

it's rude to object during someone's closing argument unless

A: " That's right.

Q: Okay. And you didn't see anything major here?
A: No.
Q: Okay.

MR. WALLER: No further questioﬁs.

THE COURT: All right. Thank you, sir. You May step
down.

THE WITNESS: Thank you, Your Honor.

THE COURT: Thank you, sir. Any other witnesses on
behalf of the State?

‘MR. HUNTER: ©No, Your Honor.

THE CQURT: All right. What I'm going to do -- Mr.
Waller, I'm going to allow y'all to submit memos in lieu of
closing arguments. How long do you need?

MR. WALLER: Your Honor, I believe I heard you earlief 20
days.

THE COURT: Okay.

MR. WALLER: That sounds great.

THE COURT: Okay. And Mr. Hunter, do you want 20 days to
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respond?

MR. HUNTER: Yes, Your Honor. That would be great.

THE COURT: Okay. Thank you, sir. All right.

(WHEREUPON, the proceedings ended at 1:09 p.m.)

-—- END REQUESTED TRANSCRIPT ~--—-
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF FLORENCE 221,070 33 JTWELETH JUDICIAL CIRCUIT
. D
Thomas E. Davis, Gniin o0 o Case No. 2013-CP-21-0846
S.C.D.C. NO. 351299, ::-!-{*;"A'_ ,)_ e e R
)
Applicant, )
)
V. ) MEMORANDUM
) OF LAW
State of South Carolina, )
)
Respondent. )
)

Pursuant to this Court’s request for a reply to Applicant’s “Memorandum in Support of

Applicant’s Applicatibn for Post Conviction Relief,” Respondent submits the following:
Procedural History

The Applicant is presently confined in SCDC pursuant to orders of commitment from the
Florence County Clerk of Court. Applilcant was indicted at the September 2011. term of the
Florence County Grand Jury for attempted murder, armed robbery, and possession of a weapon
during the comrﬁission of a violent crime (2011-GS-21-1371). Richard W. Strobel, Esquire
represented the Applicant.

The State proceeded to t_rial on June 18, 2012, and the jury found the Applicant guilty as
indicted on the armed robbery and weapon possession charges. As to the attempted murder
charge, the jury found the Applicant guilty of the lesser included offense of assault and battery of
a high and aggravated nature. The Honorable Thomas A. Russo sentenced the Applicant to
concurrent terms of thirty (30) years imprisonment for armed robbery and twenty (20) years
imprisonment for assault and battery of a high .and aggravated nature. Judge Russo also
sentenced the Applicant to a consecutive five (5) year prison term for possession of a weapon

during a violent crime. The Applicant did not appeal,
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Applicant filed a timely application for post-conviction relief (PCR) on March 27, 2013.
An evidentiary hearing was held on October 9, 2Q14 at the Florence County Courthouse.
Applicant was present and represented by Jonathan Waller, Esquire. The State was represented
by Assistant Attorney General J. Croom Hunter, Esquire.
Allegations
Applicant alleges in his PCR abplication that he is being held in custody unlawfully for
“the following reasons:

I. Ineffective assistance of counsel.

Summary of Testimony Presented
At the evidentiary hearing, Applicant testified on his own behalf. Respondent also
presented testimony from trial counsel, Richard W. Strobel, Esquire (Counsel). The Court also
had before it a copy of the plea transcripts, the Florence County Clerk of Court records, the
Applicant’s South Carolina Department of Corrections records, the PCR application, and the

f
return.

During the evidentiary hearing, Applicant testified he was charged with attempted
murder, armed robbery, and weapons possession. Applicant testified he was arrested with both
codefendants, and théy were charged wﬁh the same crimes, except the weapons possession.
Applicant testified he was represented by Richard Strobel (Counsel). Applicant testified he
retained Strobel after other inmates recommended his services. Apﬁlicant testified he first met
with Counsel on April 12. Applicant testified Counsel had him sign a representation agreement
and told Applicant he would come back again. Applicant testified he never met with Counsel

again, and no one from Counsel’s office ever came to see him. Applicant testified he spoke with

Counsel on the phone four or five times, and Counsel charged $1500 more. Applicant testified he
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was denied bond, but his codefendants were able to get bonded. out. Applicant testified he did
have a bond hearing. Applicant testified Counsel told him the State of Connecticut had a hold on
him for unrelated charges, and he would not get bond. Applicant testified Counsel never
discussed any of the evidence or possiblé defenses with Applicaﬁt. Applicant testified he was
never made aware that SLED was involved in the case until the day of the trial, and he nevér saw
ény SLED reports. Applicant testified he wrote to SLED to get the reports from the GSR test.
However, Applicant testified he never asked Counsel for copies of the test results. Applicant
testified he and Counsel never Aiscussed retaining an expert, and they never discussed any of the
witnesses. Applicant testified he provided Counsel with a number of witnesses to call on his
behalf, but they did not testify, and Counsel never discussed those witnesses with.AppIicant.
Applicant testified he and Counsel never discussed his trial. Applicant testified the State claimed
he was the shooter, but he claimed innocence. Applicant testified his hands tested positive for
gunshot residue, but he did not know how the residue got on his hands. Applicant testified the
gun did not have his ﬁngérprints on it. Applicant testified he was aware none of his codefendants
tested positive for gunshot residue. Applicant testified he and Counsel never discussed any of his
codefendants, and that he and Counsel got into an argument at trial. Applicant testified he did not
believe Counsel was prepared for trial. Applicant testified Counsel never discussed his right to{
testify with him, but Applicant testified it was his decision to testify. Applicant testified he
believed Counsel was ineffective for failing to object to a “hand of one, hand of all” jury charge,
but Applicant testified he brought up the hand of one charge during his own trial testimony.
Applicant testified that after he was found guilty, he attempted to contact Counsel about an
appeal, but he was unable to get in touch with him. Applicant testified he was allowed to write

Ieﬁers after being found guilty, but he did not write Counsel requesting an appeal. Applicant
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testified he did not attempt to call Counsel to request an appeal. Applicant testified he did not ask
Counsel to file an appeal on his behalf. Applicant testified Counsel never discussed Applicémt’s
right to an appeal of his conviction. Applicant testified he told Counsel he wanted to go to trial,
but Counsel advised him to plead guilty.

On cross-examination, Applicant again claimed he and Counsel never discussed the
evidence against him. Applicant testified he was sitting in the back seat of the car when the crime
occurred. Applicant admitted that Arenthus Garrett testified that he witnessgd the shooter get in-
the back éeat of the car. Applicant testified he had dreadlocks when he went to trial, but his hair
was cut after he went to SCDC. Applicant conceded that some witness testimony claimed the
shooter had dreadlocks. Applicant conceded he was the only codefendant who tested positive for
gunshot residue on his hands. Applicant testified he had been shooting guns in Darlington
County earlier in the day. Applicant testified he did not understand why the gun did not have his |
fingerprints on it, but upon further questioning, he did admit the gun had rubber grips which
were difficult to pull ﬁngerprints from. AppIicant testified he did not have any experts or other
witnesses at the APCR hearing to testify on his behalf. Applicant claimed he testified at trial to get
the truth out for the jury. Applicant testified it was his decision to testify. Applicant again
claimed that Counsel never discussed anything with him. Applicant testified he brought up the
“hand of one, hand of all” at trial to explain why he ran from the police. Applicant admitted he is
guilty of the lesser offenses, but he denied he was the shooter. Applicant admitte.d that he did
apologize after he was convicted, but he testified his apology was for not stopping the crime,
rather than committing it. Applicant testified he never asked Counsel to file an appeal. Applicanf

testified he asked for an appeal once he reached BRCI, but by then it was too late.
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After the conclusion of Applicant’s testimony, the State presented testimony from Trial
Counsel. Counsel testified he recalled representing Applicant and reviewed his file prior to the
PCR hearing. Counsel testified he was retained to represent Applicant. Counsel testified he met
with Applicant “too many times.” Upon further questioning, Counsel testified he met with
Applicant at least a dozen times prior to trial at the detention center. Counsel testified he and
Applicant also spoke on the phone multiple times. Counse] testified he did not need to meet with
Applicant any more than he did in order to prepare for trial. Counsel testified he went over the
elements of the charges against Applicant. Counsel also testified he filed Rule 5 and Brady
motions and went over the discovery materials with Applicant. Counsel testified Applicant never
asked for a copy of his discovery materials. Counsel testified he “supposed” the evidence against
Applicant was strong. Counsel testified he discussed Applicant’s version of events and prepared
the case with the intention of going to trial. Counsel testified Applicant never gave him the
names of any witnesses to interview. Counsel testified he would have attemﬁted to contact them
if Applicant had given him any names. Counsel testified the State never conferred any plea
offers. Counsel testified he orally went over the SLED reports with Applicant. Counsel testified
that he argued to the jury that Applicant’s DNA was not found anywhere. Counsel testified he
moved for a directed verdict after the State’s case and renewed his motion at the close of
testimony. Counsel testified he never likes for his clients to testify but Applicant was adamant
that he také the stand, even over Counsel’s advice. Counsel testified he and Applicant did go
over his prior record before he took the stand. Counsel testified he and the judge both reviewed
Applicant’s constitutional rights prior to his testimony. Counsel testified Applicant brought up
the “hand of one, hand of all” during his testimony, but Counsel did not have a problem with the

charge when the solicitor asked for it because he believed the charge would be more beneficial
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than detrimental to Applicant’s case during jury deliberations because it could help persuade the
jury Applicant was not the shooter. Counsel recalled the judge saying on page 315 of the trial
transcript that he believed the charge would help Applicant as well. Counsel testified Applicant
waé convicted of the lesser-included offense of ABHAN. Counsel tgstiﬁed he told Applicant
before the trial that he had the right to appeal if he was found guilty. Counsel testified Applicant
did not ask him to appeal the verdict. Counsel testified he did not believe Applicant had any
likelihood of success on appeal.

On cross-examination, Counsel testified he kept notes of his meetings in his file, but he
did not have the dates of the meetings he had with Applicant. Counsel testified his notes contain
- what he and Applicant spoke aboﬁ.t at the meetings. Counsel testiﬁéd he does not discuss the
‘evidence until he gets all of the Rule 5 and Brady materials. Counsel testified that SLED did
perform a GSR test on Applicaﬁt, and Applicant tested positive. Counsel testified he told the jury
about a movie where a suspect got gunshot residue on his hands from being put in the back of a
police car and rubbing his hands on the bench as one possible way Applicant could have tested
positive. Counsel testified Applicant brought. the movie to his attention. Counsel testified he told
Applicant the GSR test was positive but did not explain the mechanics of the test itself. Counsel
testified he did not see a need to talk to the SLED forensics analysts. Counsel testified he did not
talk to the Florence County crime scene investigator. Counsel testified Applicant’s fingerprints
were not found. Counsel testified he did not have an independent fingerprint anaiysis done
because he was afraid Applicant’s fingerprints would be found on the weapon or the
. ammunition. Counsel testified there was no benefit to having fingerprint testing done. Counsel
testified he did not consult any experts. Counsel testified he did not bring up the witness’s prior

criminal record as part of his trial strategy. Counsel testified he did not object to exhibits being
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entered without a thorough foundation because he and the solicitor marked the exhibits before
the trial to save time. Counsel testified he would have objected to the exhibits based on Iack of
foundation if he thought it was needed. Counsel testiﬁéd his trial strategy was to win, and he did
not believe the witnesses needed to be sequestered. Counsel testified that he waived his opening
statement because he did not want to put certain things in front of the jury prematurely. Counsel
testified that if Tyon Evans had testified based upon a statement that was not disclosed in the
Rule 5 and Brady materials, Counsel would have “raised Hell.” Counsel testified he would have
asked for a mistrial if any statements came in that were not included in the discovery materials.
Counsel testified Applicant was going to attempt to refute Evans’ testimony when he took the
stand himself. Counsel testified Applicant was “overbearing in his desire” to testify. Counsel
testified he did not recall if he advised Applicant that he would waive the last closing argument
by testifying. Cc;unsel testified he did not object to the solicitor’s cross examination of Applicant
because Applicant claimed he was not the shooter, and objecting would have made it appear to
the jury that Applicant was attempting to hide something. Counsel testified he did not object to
solicitor’s statement in closing that he was “sorry” for Applicant’s ignorance because it was the
solicitor’s opinion, and he did not think it would have been good trial strategy to objeét during
closing. Finally, Counsel testified he would have filed an appeal on his own if he thought the
Judge had ruled improperly on anything.

On redirect, Counsel testified it was trial strategy not to hire a fingerprint expert because
finding Applicant’s fingerprints would only have hﬁrt him. Counsel testified he did object to the
admission of Exhibit number 38. Counsel testified he did not believe making an opeﬁing
statement would have helped his client because it. would have locked him into what Applicant

was going to say on the stand, and he was not confident Applicant would not change his story
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when he took the stand. Counsel testified he did not attempt to impeach the victim because it
would make his client look bad. Counsel testified he only objects to closing arguments when it is
absolutely necessary because he thinks it is rude. He testified he did not believe there was
anything in the solicitof’s closing worth objecting to. Finally, Counsel testified he did not know
if his trial strategy would have chariged if someone else’s fingerprints were found on the gﬁn, but
it would not have changed his trial strategy if Applicant’s prints were found on it.

Findings of Fact and Conclusions of Law.

In a post-conviction relief action, the applicant bears the burden of proving the

allegations in his application. Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985)

(citing Griffin v. .Martin, 278 S.C. 620, 300 S.E.2d 482 (1983)). Where the application alleges
ineffective assistance of counsel as a ground for relief, the applicant must prove "counsel's
conduct so undermined the proper functioning of the adversarial process that the trial cannot be
relied upon as having produced a just result.” Id. at 442, 334 S.E.2d at 814 (citing Strickland v.
Washington, 466 U.S. 668 (1984)).

The proper measure of performance is whether the attorney 'provided representation

within the range of competence required in criminal cases. Id. (citing Strickland, 466 U.S. at

687; Turner v. Bass, 753 F.2d 342 (4th Cir. 1985); Marzullo v. Maryland, 561 F.2d 540 (4th Cir.
1977)). Courts presume counsel rendered adequate assistance and made all significant decisions

in the exercise of reasonable professional judgment. Id. (citing Strickland, 466 U.S. at 690). The

applicant must overcome this presumption in order to receive relief. Cherry v. State, 300 S.C.
115, 118, 386 S.E.2d 624, 625 (1989).
Courts use a two-pronged test in evaluating allegations of ineffective assistance of

counsel. Id. at 117, 386 S.E.2d at 625. First, the applicant must prove counsel's performance
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was deficient. Id. Under this prong, courts measure an attorney’s pérforma.nce by its
"reasonableness under prevailing professional norms." Id. (citing Strickland, 466 U.S. at 688).
Second, any deficient performance must have prejudiced the applicant such that "there is a
reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding
would have been different." Id. at 117-18, 386 S.E.2d at 625. |

Applicant alleges Counsel was ineffective for failing to thoroughly challenge the State’s
case at trial. Respondent suBmité Applicant’s argument fails because he has not shown Counsel
was deficient in any way, and he has not shown any prejudice resulting from Counsel’s alleged
ineffectiveness.

A. Alleged Deficiency

Despite Applicant’s testimony to the contréry, Counsel’s testimony at the PCR hearing
clearly showed that Counsel received, reviewed, and considered all of the State’s evidence in the |
case, and Counsel met with Applicant at least a dozen times to discuss the case and prepare
Applicant’s defense. As such, Counsel had plenty of time to devise his overall strategy in the
case. If Applicant’s testimony that he only saw Counsel one time prior to trial is to be believed
over Counsel’s testimony, the Court’s inquiry need not proceed any further. However,
Respondent submits that Applicant’s testimony was wholly not credible, just as the jury found
Applicant’s testimo_ny at trial to be unbelievable. After all, the jury considered Applicant’s far-
fetched ramblings and decided he was not telling the truth when they convicted him. In fact,
Counsel pointed out on the stand that Applicant was lying about the number of times they met,
because Counsel appeared with Applicént at his bond hearing, which would have accounted for

at least one meeting after their initial consultation.

Page 9 of 19



177

Counsel was not ineffective for failing to thoroughly challenge the State’s case at trial
because Counsel’s decisions weré shaped by his trial strategy. "[T]he court should recognize that
counsel is strongly presumed to have rendered adequate assistance and made all significant
decisions in the exercise of reasonable professional judgment." Strickland, 466 U.S. at .690.
When counsel. articulates a strategy, it is measured under an objective standard of
reasonableness. Ingle v. State, 348 S.C. 467, 470, 560 S.E.2d 401, 402 (2002). "[S]trategic
cﬂoices made after thorough investigation of law and facts relevant to plausible options are
virtually unchallengeable; and strategic choices made after less than complete investigation are
reasonable precisely to the extent that reasonable ﬁrofessional judgments support the limitations
on investigation." Strickland, 466 U.S. at 691. Strickland requires that trial counsel must be
given leeway to make reasonable strategic decisions. No particular set of detailed rules for
counsel’s conduct can satisfactorily take account of the variety of circumstances faced by
defense counsel or the range of legitimate decisions regarding how best to represent a criminal
defendant. Id. at 688-689. “Representation is an art, an& an act or omission that is unprofessional
in one case may be sound or even brilliant in another.” Id. at 691. Therefore, judicial scrutiny of
counsel’s performance must be highly deferential. Id. at 689. Where counsel articulates a valid
strategic reason for his action or inaction, counsel’s performance should not be found ineffective.

Roseboro v. State, 317 S.C'. 292, 454 S.E.2d 312 (1996); Underwood v. Staté, 309 S.C. 560, 425

S.E.2d 20 (1992); Stokes v. State, 308 S.C. 546, 419 S.E.2d 778 (1992). Courts must be wary of
second guessing counsel’s trial tactics; and where counsel articulates a valid reason for

employing such strategy, such conduct is not ineffective assistance of counsel. Whitehead v.

. State, 308 S.C. 119, 417 S.E.2d 529 (1992).
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While Counsel’s basic response to Applicant’s questions of his overarching trial strategy
was “to win,” when pressed, Counsel gave clear and unambiguous reasons why he chose to make
various decisions throughout the trial.

First, Applicant contends Counsel was ineffective for failing to retain or consult a
ﬁngerprint expert. However, failure to conduct an independent investigation does not constitute
ineffective assistance of counsel when the allegation is supported by mere speculation as to the

result. Rollinson v. State, 346 S.C. 506, 552 S.E.2d 290 (2001). A PCR applicant cannot show

that he was prejudiced by counsel's failure to call a favorable witness to testify at trial if that
witness does not later testify at the PCR hearing or otherwise offer testimony within-the rules of

evidence. Glover v. State, 318 S.C. 496, 498, 458 S.E.2d 538, 540 (1995); Dempsey v. State, 363

S.C. 365, 369, 610 S.E.2d 812, 814 (2005). Regardless, Counsel’s explanation for this strategic
decision was more than adequate. Because Applicant’s fingerprints were not found on the gun,
Counsel reasoned there was no benefit to having any further testing done on the weapon. If,
Counse] explained, Applicant’s fingerprints were found on the weapon, it would only hurt
Applicant’s case. If Applicant’s fingerprints were not found on the weapon, there was also
nothing to be gained because the State already conceded Applicant’s fingerprints were not found.
Applicant claims that some mystery shooter’s prints would have been found on the weapon;
however, Applicant was thev only codefendant who tested positive for gunshot residue. Clearly
Counsel’s reasoning was that if anyone’s prints were to be found on the gun, they would rr-105t
likely belong to Applicant. Additionally, Counsel cannot be held deficient for failing to retain an
expert where he undertakes a vigorous cross-examination of the State’s expert. See Frasier v.
State, 306 S.C. 158, 410 S.E.2d 572 (1991). Applicant argues Counsel was deficient for not even

consulting with an expert because Counsel essentially did not know what he did not know.
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However;Counsel has been trying criminal cases for decades and is fully capable of determining
whether he needs to consult an expert or not. Applicant claims Counsel did not adequately rebut
the evidence presented by the State’s crime scene expert (Paul Bird); however, the record reflects
Counsel did thoroughly cross examine Bird for five (5) pages in the transcript. Record, 237-242.
As such, Counsel’s performance with regards to the weapon and any expert fingerprint testimony
was not deficient.

Applicant next contends Counsel was ineffective for not objecting when the solicitor
requested the judge give the jury a “hand of one™ cha;g_e. However, Counsel testified at the PCR
hearing that he did not object to the charge because he felt it could be beneficial to his client.
Applicant cites numerous cases to support his position; howeve‘r, they are distinguished from this
case because here Applicant brought up the theory of accomplice liability on his own when he
testified before the jury, and‘ Counsel reasoned the charge could benefit Applicant.‘
“Representation is an art, and an act or omuission that is unprofessional in one case may be sound
or even brilliant in another.” Strickland, at 691. When the solicitor asked the judge to charge
“hand of one, hand of all” the following took place:

The Court: Mr. Strobel, do you have any position on that?

Mr. Strobel: I'm not gonna object.

The Court: I don’t blame you. I think you’re [the solicitor] instilling in this case

an issue that’s not here, but I’ll need to look at the charge I’ve got unless you have

something you want me to consider.

Record, at 315. Clearly, even the trial jpdge agreed with Counsel’s strategy in not objecting to
the charge. Counsel obviously believed the charge would only serve to further confuse the jury

about the State’s case and show the solicitor was unsure which theory of the case was correct.

Counsel’s reasoning was obviously correct to a certain degree because the jury found Applicant
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guilty of the lesser included ABHAN. As such, Counsel’s performance cannot be deemed
ineffective, and Applicant has failed to show any resulting prejudice.

Applicant next contends Counsel was ineffective for failing to object to the State’s
exhibits being admitted into evidence without any foundation. However, Counsel described his
reasoning at the PCR hearing, explaining that he and the solicitor went through the exhibits prior
to trial, so he was already aware of what the solicitor was planning to admit. Counsel explained
that if he had a problem withl the admission of any exhibits, he would object. Indeed, Counsel did
object to the admission of State’s Exhibit #38. Counsel may be found ineffective for failing to

object to inadmissible evidence. See Dawkins v. State, 346 S.C. 151, 551 S.E.2d 260 (2001).

However, Applicant has failed to show that any of the State’s exhibits would have been
otherwise inadmissible. Counsel’s strategy behind not objecting to the admission of the exhibits
was obviously to attempt to keep the jﬁry from developing an unfavorable opinion of his client
from constant interruptions and objections based on minor procedural issues.. Accordingly,
Applic.ant has not shown any prejudice from Counsel’s decision not to object.

Applicant next contends Counsel was ineffective for waiving his opening statement.
However, Counsel’s testimony at the PCR hearing shpwed Counsel was copcerned by
Applicant’s insistence that he take the stand in his own defense. _Counsel’s decision not to
present an opening statement was reasonable because he was unsure what story Applicant was
going to tell on the stand based on his previous conversations with Applicant. As such, Counsel’s
concern over presenting conflicting theories of the case to the jury was well-founded, and his
strategy made sense. Furthermore, Applicant has not shown any prejudice from Counsel’s

decision to waive his opening statement.
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. Applicant next argues Counsel was ineffective for not attempting to impeach the state’s
eyewitness Arenthus Garrett based on his prior criminal record. However, Counsel testified he
felt there was little to be gained by attempting to impeach the witness. Garrett did not positively
identify Applicant as the shooter; he only described the shooter’s physical appearance and
actions. Counsel reasonably thought that an attempt to demonize- Garrett as a criminal would
serve no beneficial pdrpose in helping his client, but could possibly leave the jury with a
negative impression. As such, his strategy was reasonable. Furthermore, Applicant has not
shown how Counsel’s decision not to impeach Garrett has prejudiced Applicant. After all,
Applicant was convicteci of the lesser-included offense of ABHAN, to which he admitted his
guilt at the PCR hearing.

Applicant’s next ground is that Counsel should have objected dﬁring the solicitor’s cross-
examination of Applicant, particularly when the solicitor asked why Applicant did not aid the
victim, if he was not the shooter. Record, at 306. Applicant also contends Counsel was
ineffective for not objecting to the solicitor’s statement during closing arguments that he felt
sorry for Apblicant. Record, at 345. However, Respondent submits the solicitor’s statements

were not improper, and Applicant has presented no case law in support of his arguments. See

Muir v. C.R. Bard. Inc., 336 S.C. 266, 519 S.E.2d 583 (Ct.App.1999) (issue is deemed
abandoned on appeal if .it is argued in a short, conclusory statement without supporting
authority). Additiohally, Counsel‘ explained that he generally only objects during closing
arguments if there is something “major” to which he thinks he shéuld object. Applicant contends
Counsel’s statement that objecting during closing arguments is rude is not a valid trial strategy;‘
however, if Counsel believes it is rude, it is certainly possible such objections could have an

adverse effect on the members of the jury as well. As such, Counsel’s strategy for not objecting
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was reasonable. Furthermore, Apblicant has not proven any prejudice resulting from the
solicitor’s comments.

Finally, Applicant argues Counsel was ineffective for failing to file an appeal of Applicant’s
conviction. However, testimony from both Applicant and Counsel at the PCR hearing shov;/s
Applicant never indicated to Counsel that he wanted an appeal. The United States Supreme
Court has rejected a bright-line rule that counsel must always file an appeal in a cﬁ@inal case.

Roe v. Flores-Ortega, 528 U.S. 470, 120 S.Ct. 1029 (2000). The Court held that in most cases a

professionally reasonable attorney should consult with the defendant regarding an appeal. Id. In
determining whether an attorney should consult with the criminal defendant concerning an
appeal, the totality of the circumstances must be considered. Id. In examining the totality of the
circumstances, the courts should_ consider: (1) that a rational defendant would want to appeal (for
example, because there are non-frivolous grounds for appeal), or (2) that this particular
defendant reasonably demonstrated to counsel that he was interested in appealing. Id. Here,
Counsel testified that he advised Applicant of his right to appeal, but Applicant never informed
Counsel that he wished to file an appeal. Applicant testified that he attempted to get in touch
with Counsel after the ﬁrial to ask for an appeal, but upon further questioning, Applicant admitted
that while he had access to the telephone and mail during his incarceration, he did not call
Counsel or write him a letter requesting an appeal. Furthermore, Respondent submits Counsel’s
representatién of Applicant ended once Applicant was convicted, and Counsel had no duty to
maintain any further communications with Applicant. Finally, Counsel testified he did not
believe Applicant had any worthwhile appellate issues to pursue. As such, Counsel was not

deficient for not filing an appeal, and Applicant has shown no prejudice.

Page 15 0f 19

{74



495

B. Failure to Show Prejudice

Even assuming arguendo that Counsel’s performance was deficient, Applicant has failed .
to show any prejudice resulting from Counsel’s alleged ineffectiveness because Applicant was

convicted based on overwhelming evidence. See Franklin v. Catoe, 346 S.C. 563, 570 n. 3, 552

S.E.2d 718, 722 n. 3 (2001), cert. denied, 535 U.S. 1114, 122 S.Ct. 2332, 153 L.Ed.2d 162
(2002) (finding overwhelming evidence of guilt negated any claim that counsel's deficient

performance could have reasonably affected the result of defendant's trial); Geter v. State, 305

S.C. 365, 367, 409 S.E.2d 344, 346 (1991) (concludiﬁg reasonable probability of a different
result does not exist when there is overwhelming evidence of guilt); Harris v. State, 377 S.C. 66,
79, 659 S.E.2d 140, 147 (2008). -

The record before the Court combined with the testimony from the PCR heariqg clearly
highlight the overwhelming evidence of Applicant’s guilt that was presented to the Jury Johnny
Hendricks (victim) testified that someone matching Applicant’s description (hair in a ponytail)-
walked up and shot him in the back of the head while he was holding a small child in his lap.]
Record, at 77. Arenthus Garrett then testified he looked out his window after hearing a shot and.

saw the shooter wearing a light colored shirt and dreadlocks pulled into a ponytail. Record, at 90.:

Garret testified the shooter got into the backseat of the Nissan Altima that was used as- the'
getaway car. Record, at 92. Almost immediately after the Altima pulled away from the shooting,
a vehicle driven by undercover Florence Police Department officers took up pursuit. Officer
Rodney Fridley testified that after a high speed chase, the ‘Altima eventually came to a stop, and
three people jumped out. All three were apprehended. Record, 98-108. Officer Jessie Collins
testified he observed Applicant hiding underneath a house shortly after the suspects bailed out of

the car. Collins testified he was forced to taze Applicant after a struggle, and that Applicant was
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the only one of the three suspects who had dreadlocks. Record, 111-18. Officer Kendrick Spears
of the Florence Police Department testified that he found the gun in a wood line in the direction
Applicant ran from the car. Officer Spears identified Applicant as one of the suspects who ran
from the car. Record, 146-154. Sergeaﬁt Nida of the Florence Police Department testified the
victim’s wallet was recovered at the scene where the suspects were apprehended. Record, at 160.
Ira Parnell, the SLED firearms examiner, testified the bullet recovered from the victim matched
the gun that was recovered near Applicant. Record, 184-86. Next, Ila Simmons, of SLED,
testified that both of Applicant’s hands tested positive for traces of gunshot residue. Simmons
further testified that none of the other codefendants tested positive for GSR. Record, 194-97.
Next, Tyon Evans, Applicant’s codefendant who admitted to driving the getaway car, testified
that Applicant got out o;f the car at the victim’s house, after which Evans heard a gunshot. Evans
testified Applicant came running back to the car, jumped in, and said to go. Evans testified he
saw the gun in the backseat with Applicant when he looked in the rearview mirror. Record, 255-
57. Clearly, the testimony preseﬁted at trial created an almost insurmountable mountain of
evidence against Applicant. The record reflects that an unusually large number of officers
responded to the scene in Applicant’s case, and he was essentially caught red-handed after
~ shooting the victim (with a child in his lap) in the back of the head, and attempting to flee.

In contrast to the vast amount of credible testimony presented by the State, Applicant
presented a disjointed and incredible tale when he took the stand in his own defense. Applicant
claimed he went to the home of his codefendant Tyon Evans and smoked a blunt, after which
point he became high, and Evans said “Come ride with me.” Record, at 290. Applicant claimed
he knew nothing about the gun. Applicant did admit he sat in the backseat of the car as they

drove to the victim’s house. Record, at 291. Applicant claimed the other codefendant (Rasheem
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Thomas) saw the victim, who had allegedly been in.an altercation with Evans. Applicant claimed
he was going to get out of the car, until Evans pulled the gun out, at which point Applicant .
decided to stay in the car. Record, 292-93. Applicant claimed he never got out of the car, never
touched the gun, never robbed the victim, and never pulled the trigger. Record, at 299. However,
Applicant’s testimony completely ignores the fact that all 6f the witnesses gave descriptions of
the shooter matching Applicant’s appeérance, the gun was found in proximity to Applicant,
Applicant was the only codefendant who was sitting in the backseat, and Applicant was the only
| codefendant who tested positive for gunshof residue.

Put simply, the evidence against Applicant was overwhelming, and the fact that Counsel
was able to get Applicant convicted of ABHAN rather than attempted murder, in light of the
overwhelming evidence, is proof in and of itself that Counsel was not deficient. While Coﬁnsel
may have provided some terse answers in response to Applicant’s questions at the PCR hearing,
the fact remains that Applicant was facing an almost insurmountable struggle by proceeding to
trial, and Counsel did the best he could reasonably be expected to do with the facts and evidence
with which he was presented. For the foregoing reasons, Respondent submits Counsel was not
deficient, and Applicant has been unable to prove any resulting prejudice. Accordingly,
Applicant’s PCR application should be denied and dismissed with prejudice.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

KAREN C. RATIGAN
Senior Assistant Deputy Attorney General

J. CROOM HUNTER
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COUNTY OF FLORENCE )  TWELFTH JUDICIAL CIRCUIT %
) ~ 2 7 T
Thomas E. Davis, #351299, ) Case No. 2013-CP-21-0846 ‘/%m” ‘% v
) AN :
- Applicant, ; | (?a’;:\@“ '%/,/
[ Lfl"'T“ P
v. | ) ORDER OF DISMISSAL R
) GRANTING WHITE V. STATE "¢, #
State of South Carolina, ) APPEAL
)
Respondent. )
)

This matter comes before the Court by way of an Application for Post-Conviction Relief
(PCR) filed March 27, 2013. Respondent made its Return on March 18, 2013. The Court
convened an evidentiary hearing into the matter on October 9, 2014, at the Florence County
Courthouse. Appticah‘t was present at the hearing and represented by Jonathan Waller, Esquire.
J. Croom Hunter, Esquire, of the South Carolina Attorney General’s Office, represented
Respondent.

At the evidentiary hearing, Applicant testified on his own behalf. Respondent also
presented testimony from trial counsel, Richard W. Strobel, Esquire (Counsel). The Court also
had before it a copy of the plea transcripts, the Florence County Clerk of Court records, the
Applicant’s South Carolina Department of Corrections records, the PCR application, and.the
return.

L PROCEDURAL HISTORY
The Applicant is presently confined in SCDC pursuant to orders of commitment from the
Florence County Clerk of Court. Applicant was indicted at the September 2011 term of the

Florence County Grand Jury for attempted murder, armed robbery, and possession of a weapon
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during the commission of a violent crime (2011-GS- 21 1371). Richard W. Strobel, Esquire
represented the Apphcant
The State proceeded to trial on June 18, 2012, and the jury found the Applicant guilty as

indicted on the armed robbery and weapon possession charges. As to the attempted murder

charge, the jury found the Applicant guilty of the lesser included offense of assault and battery of

a high and agpravated nature. The Honorable Thomas A. Russo sentenced the Applicant to
concurrent terms of thirty (30) years imprisonment for armed robbery and twenty (20) years
imprisonment for assault and battery of a high and aggravated nature. Judge Russo also
sentenced the Applicant to a consecutive 'ﬁve (5) year prison term for possession of a weapon
during a violent crime. The Applicant did not appeal.
| Il ALLEGATIONS

In his application, Applicant alleges he is being held in custody unlawfully for the

following reasons:

1. Ineffective assistance of counsel

III. SUMMARY OF TESTIMONY

During the evidentiary hearing, Applicant testified he was charged with attempted
murder, armed robbery, and weapons possession. Applicant testified he was arrested with both
codefendants and they were charged with the same crimes, except the weapons possession.
Applicant testified he was represented by Richard Strobel (Counsel). Applicant testified he
retained Strobel after other inmates recommended his services. Applicant testified he first met

with Counsel on April 12. Applicant testified Counsel had him sign a representation agreement
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