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Appellate Case No. 2017-002212

RESPONSE TO RULE 243(c), SCACR EXPLANATION

Mikal Mahdi (“Mahdi”), a death sentenced inmate, has filed a Rule 243(C), SCACR,
Explanation in this Court from the dismissal of his second (2"%) and successive post-conviction
relief (PCR) Application by Circuit Court Judge Doyet Early, III. (“the 2™ PCR Court™). This
Court requested that Respondent file this Response to Mahdi’s Rule 243(C) Explanation. There
is absolutely no merit to Mahdi’s Rule 243(C) Explanation for the reasons more particularly set
forth in the 2™ PCR Court’s Order of Dismissal, the 1% PCR Court’s Order of Dismissal, and as
set forth herein.

PROCEDURAL HISTORY
Mahdi murdered James Myers on June 18, 2004 in Calhoun County. Mahdi was arrested

on June 21, 2004 in Florida, returned to South Carolina, and formally arrested for Myers’
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murder, stealing Myers’ truck, and burglarizing his shed/cabin. Mahdi was indicted for murder,
grand larceny, and burglary 2nd degree (Ind. #2004-GS-09-243-44). The State sought the death
penalty for the murder. Counsel was appointed to represent Mahdi. Circuit Cqurt Judge Clifton
E. Newman was appointed to preside over the case. From November 26-29, 2006, capital jury
s¢lection was completed with a jury and alternates impaneled.
The Guilty Pleas

Prior to swearing the jury, on November 30, 2006, Mahdi waived his right to a jury
determination of guilt and sentencing, and entered pleas of guilty to all charges.! Judge Newman
accepted Mahdi’s guilty pleas and ensured they were knowingly, voluntarily, and intelligently
entered by extensive questioning of Mahdi under oath. The jury and alternates were then
dismissed.

The Sentencing Proceeding

A sentencing proceeding was conducted December 1-6, .2006. On December 8, 2006,
Judge Newman issued his sentencing decision by reading into the record his sentencing order,
filed the same date. Judge Newman found 2 statutory aggravating circumstances proven beyond
a reasonable doubt: the murder was committed in the commission of (1) a burglary; and (2) a
larceny with a deadly weapon. After considering all of the evidence in extenuation, aggravation,

and mitigation of punishment, Judge Newman sentenced Mahdi to death for the murder.?

' Prior to his pleas, Mahdi was re-examined by Dr. Michael Cross, and determined to be
competent to plead guilty. (R 1254-59, 1336-43). Mahdi was previously evaluated by court order
for competency to stand trial. It was determined Mahdi had no mental illness, was not mentally
retarded, and was competent. (R 8-10, 131, 139-40; Court’s Ex. 2).

?Mahdi was sentenced to 15 years for burglary 2nd degree and 10 years for grand larceny, to run
consecutively to one another and to the murder sentence.

2



The Direct Appeal

Mahdi appealed only his death sentence to this Court, which affirmed. Mahdi v. State,

383 S.C. 135, 678 S.E.2d 807 (2009). The Remittitur issued July 1, 2009. Mahdi did not seek
certiorari to the U.S. Supreme Court. Mahdi obtained a stay of execution to pursue PCR. This
Court assigned Judge Doyet Early, III. (“the 1™ PCR Court) to hear the 1* PCR application.
The I°' PCR Action
Mahdi filed a PCR application on August 18, 2009 (C.A. # 2009-CP-09-164). He was
appointed 2 statutorily qualified capital PCR attorneys to represent him in the action, Teresa

Norris and Robert Lominack, pursuant to S.C. Code Ann. § 17-27-160(B)(identifying requisite

qualifications for counsel appointed to represent an indigent, capital PCR applicant). See

Robertson_v. State, 418 S.C. 505, 795 S.E.2d 29 (2016). Norris and Lominack filed several

amendments to the application raising numerous grounds. The State filed a Return to each
application and amendment.
The PCR Hearing

On March 9-10, 2011, an evidentiary (PCR) merits hearing was held before the 1 PCR
Court. Present were Mahdi, his PCR attorneys, and Respondent’s attorneys. Mahdi called
numerous witnesses who testified, submitted sworn affidavits from several witnesses, and
introduced documentary exhibits. Mahdi did not testify. Respondent called numerous witnesses
who testified and introduced exhibits. The 1% PCR Court had the opportunity to view and hear
the witnesses who testified in person, and make a credibility assessment with regard to each

witness and the evidence introduced.



The Amended Order of Dismissal

On December 18, 2012, after reviewing the record, including the plea/sentencing
transcript and exhibits, the evidence submitted in the PCR éase, including the testimony of each
witness and the exhibits, and after making a credibility assessment regarding the witnesses and
evidence introduced, the 1 PCR Court found the application to be without merit and denied.and
dismissed the application and all grounds with prejudice in an Order of Dismissal, filed January
8, 2013. The State filed a Rule 59, SCRCP, Motion to Alter or Amend 1 of the findings in the
Order.’ On February 11, 2013, the PCR Court heard argument on that Motion. After careful
consideration of the entire record, the arguments of the parties, and after careful reconsideration
of the law and all of the evidence and testimony in the case, the Court granted the State’s Rule 59
Motion as to that 1 portion of the Order and entered an Amended Order of Dismissal (“AOD”)
denying and dismissing all grounds as the final order. Mahdi’s Rule 59 Motion was denied.

The Appeal from the Denial of PCR

Mahdi appealed the denial of his 1% PCR application (2009-CP-09-164) by way of a
Petition for Writ of Certiorari [a merits petition] filed in this Court. Mahdi was represented by
Seth Farber, Brandon Duke, and Teresa Norris, Esquires. Those 3 PCR appellate attorneys,
including 1 of Mahdi’s PCR attorneys, chose to raise only 1 issue from the denial of PCR by the
1®' PCR Court:

Was Petitioner denied the effective assistance of counsel at his capital sentencing

proceeding by trial counsels’ decision to rely entirely on a single expert witness to

present mitigating evidence about Petitioner’s background instead of calling

available lay witnesses who could have provided detailed and specific testimony
in mitigation? '

*In its Rule 59 Motion, the State objected to the Court’s finding of deficient performance under
Ground 10(a)/11(a)iii. The State did not object to the Court’s finding Mahdi had not established
prejudice under the same ground.



(P.W.C., p. 2). The State filed a Return to the Petition.* Mahdi filed a Reply. On September 8,
2016, this Court denied certiorari. The Remittitur was issued on September 26, 2016.
The Petition for Writ of Certiorari in the U.S. Supreme Court

Mahdi appealed from this Court’s denial of certiorari to the U.S. Supreme Court by way
of a Petition for Writ of Certiorari raising the same issue. Respondent filed a Brief in
Opposition. Mahdi filed a Reply. On February 21, 2017, the Supreme Court denied certiorari.

The Federal Habeas Petition
Mahdi filed for a stay of execution in the U.S. District Court to file a federal habeas

petition (Mahdi v. Stirling, C/A No 16-mc-402 (D.S.C. filed Oct. 5, 2016). A 90 day stay was

granted. Counsel was appointed. Mahdi filed a place-holder federal habeas petition. Mahdi was
granted a further stay until September of 2017. Mahdi then filed an amended federal habeas
petition, and Respondent filed a Return and Motion for Summary Judgment. In the federal
habeas petition, Mahdi alleges grounds previously raised in state court but which were denied
and the unexhausted federal constitutional claims raised in his 2™ or successive PCR application

and will attempt to raise those claims pursuant to Martinez v. Ryan, 132 S.Ct. 1309 (2012).

The 2" Successive PCR Action
While his federal stay was pending, Mahdi filed a 2™ or successive PCR application
through federal habeas counsel on January 10, 2017. (C.A. #2017-CP-09-0004). In the
application, Mahdi raised direct appeal grounds, ineffective assistance of plea/sentencing counsel

(“IAC™) grounds, a claim he is entitled to an Austin’ appeal of issues not raised by PCR appellate

* As set forth in Respondent’s Return to the Petition for Writ of Certiorari, Mahdi narrowed the
issues raised on appeal from PCR to prevent the discussion of overwhelming evidence in
aggravation that came out at PCR through PCR witnesses including 2 additional homicides in
Virginia and Mahdi’s DJJ disciplinary record in Virginia.

* Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991).
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counsel in his 1% PCR appeal, and he requested rulings by the 2™ PCR Court on any issues
abandoned at his 1* PCR hearing by 1* PCR counsel. Specifically, in his 2™ or successive PCR
Application, Mahdi asserted the following claims:

10(a)/11(a) S.C. Code Ann. Section 16-3-20, which requires a judge to sentence the defendant
following a guilty plea, violates the Sixth Amendment of the United States Constitution, which is
applicable to the states through the Fourteenth Amendment, because a judge rather that a jury
finds facts required for imposition of a death sentence. Hurst v. Florida, U.S. , 136 S.Ct.
616 (2016). S.C. Code Ann. Section 16-3-20, as written by the General Assembly and construed
by the South Carolina Supreme Court, denied Mr. Mahdi his right to have a jury determine the
existence of aggravating circumstances, consider statutory and non-statutory mitigation
circumstances, and determine whether a death sentence should be imposed.

10(b)/11(b) Mr. Mahdi was denied the right to effective assistance of counsel—guaranteed by
the Sixth and Fourteenth Amendments to the United States Constitution and by Article I,
Sections 3 and 14 of the South Carolina Constitution—during the guilt or innocence phase of his
capital trial because his trial counsel advised him that the guilty plea would be considered as
mitigation. Trial counsel advised Mr. Mahdi that pleading guilty to murder, second-degree
burglary, and grand larceny would be considered mitigation. Relying on that advice, Mr. Mahdi
pleaded guilty. Judge Newman did not consider the guilty plea as mitigation. Judge Newman
sentenced Mr. Mahdi to death.

10(c)/11(c) Pursuant to Austin v. State, 305 S.C. 453, 409 S.E. 395 (1991), Mr. Mahdi seeks an
appeal on the following grounds for relief and supporting facts raised in the initial application for
post-conviction relief (Case No. 2009-CP-09-164), as amended:

Applicant was denied the effective assistance of counsel during the sentencing
phase of his trial in violation of South Carolina law and the Sixth and Fourteenth
Amendments to the United States Constitution.

- Trial counsel failed to object when the trial judge improperly based his decision
to impose a death sentence on petitioner’s assertion of his right to a jury trial,
thereby effectively punishing him for exercising this constitutional right. Counsel’s
deficient performance in failing to preserve the issue for appellate review deprived
Petitioner of the right to effective assistance of counsel.

- Counsel failed to adequately advise Applicant of the advantages of jury sentencing,
which resulted in the Applicant pleading guilty and purporting to waive his right to

jury sentencing.

- Counsel failed to adequately investigate, develop, and present mitigation evidence
concerning Applicant’s family, social, institutional, and mental health history.

- Counsel failed to assert that Applicant’s death sentence violates the Cruel and



Unusual Punishment Clause of the Eighth Amendment to the United States
Constitution due to Applicant’s developmental deficits.

- Counsel failed to assert that S.C. Code Ann. Section 16-3-20 is unconstitutional in
that it automatically precludes jury sentencing following a guilty plea in violation of
the Sixth, Eight, and Fourteenth Amendments as addressed in Ring v. Arizona, 536
U.S. 584 (2001). Moreover, this statute forces a capital defendant to choose between
his right to a jury trial and his right to present mitigating evidence namely that he has
accepted responsibility for the crime. While this issue has been rejected by state
courts, see State_v. Downs, 361 S.C. 141, 604 S.E.2d 377 (2004), it has not been
reviewed by federal courts and counsel were thus ineffective in failing to adequately
preserve the record for subsequent litigation.

Applicant’s death sentence violates the Cruel and Unusual Punishment Clause of the
Eighth Amendment to the United States Constitution due to Applicant’s developmental
deficits.

- At the time of the offenses, Applicant was developmentally impaired such that he
had the “mental age” of a juvenile due to his atrocious background of deprivation,
neglect, abuse, and institutionalization. The Cruel and Unusual Punishment Clause
precludes the infliction of the death penalty upon him, just as it precludes execution
of those under the age of 18 at the time of the offenses, because of these grave
developmental deficits. See Roper v. Simmons, 543 U.S. 551 (2005).°

Prior post-conviction relief counsel abandoned numerous grounds for relief that were included in
Mr. Mahdi’s application for post-conviction relief.

10(d)/11(d) If the State contends that any of the grounds for relief identified in paragraph 10(c)
were not ruled upon by the initial post-conviction relief judge, then Mr. Mahdi seeks a ruling so
that he may appeal. In prior pleadings, the State has contended that prior post-conviction relief
counsel abandoned grounds for relief at the evidentiary hearing.
(See C.A. # 2017-CP-09-00004, pp. 2-4).

This Court appointed the Honorable Doyet Early, 1. (“the 2™ PCR Court”) to hear this

application and all motions regarding the same. Respondent filed a Return and Motion to

Dismiss this PCR action as it was: time barred; improperly successive; barred by laches; several

¢ Respondent believes Mahdi is not raising this ground as a free-standing ground but under his
Austin appeal claim as a ground PCR appellate counsel should have raised in his PCR appeal,
because this free-standing claim as well as an [AC claim asserting the same ground was decided
by the 1* PCR Court. (AOD, pp. 126-31, 123-26). If he is asserting in his 2" PCR as a free-
standing claim, the claim would obviously be barred, by res judicata, collateral estoppel, judicial
estoppel, and “the law of the case.”



grounds are barred by res judicata, collateral estoppel, judicial estoppel, and the law of the case;
the direct appeal grounds are not cognizable on PCR; and, finally, the direct appeal grounds have
no merit based on extant case law and the Record in this case. For all of these reasons,
Respondent asserted the application must be denied and dismissed with prejudice pursuant to

S.C. Code Ann. § 17-27-45 (the PCR statute of limitations); § 17-27-90 (the successiveness bar)

and § 17-27-70 (b)(summary dismissal may be allowed “[w]hen a court is satisfied, on the basis
of the application, the answer or motion, and the record, that the applicant is not entitled to post-
conviction relief and no purpose would be served by any further proceedings....”) &
(c)(summary disposition is allowed “when it appears from the pleadings, depositions, and
admissions and agreements of fact, together with any affidavits submitted, that there is no
genuine issue of material fact and the moving party is entitled to judgment as a matter of law.”).
See also Rule 56, SCRCP (defining the standard for granting a motion for summary judgment).’
In support of its Motion, Respondent attached the following relevant documents to its
Motion: (1) the Amended Order of Dismissal denying and dismissing the 1** PCR action; (2) the
Order Denying Mahdi’s Rule 59(e) Motion in the 1* PCR Action; (3) the Petition for Writ of
Certiorari in the PCR Appeal; (4) the Return to Petition for Writ of Certiorari in the PCR Appeal;
(5) the Order of this Court denying certiorari in the PCR appeal; (6) the Remittitur in the PCR
Appeal; (7) the Petition for Writ of Certiorari to the U.S. Supreme Court in the PCR Appeal; (8)

the Brief in Opposition in the U.S. Supreme Court in the PCR Appeal; (9) the Reply Brief in the

” Mahdi contended below and still contends the State moved to dismiss this 2™ or ‘successive
application pursuant to Rule 12(b)(6), SCRCP; however, Respondent moved to dismiss this
application pursuant to §§ 17-27-45 (the PCR statute of limitations); 17-27-90 (the
successiveness bar) and 17-27-70(b) & (¢). Section 17-27-70(c) provides the same standard for
dismissal of a PCR application as a motion for summary judgment under Rule 56, SCRCP.
Further, Mahdi admits the SCRCP are applicable to PCR actions. So, Rule 56, SCRCP would be
just as applicable as Rule 12(b)(6). Further, Rule 71.1(a), SCRCP, provides where there is an
applicable PCR statute, the statute controls over the Rule of Procedure.
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U.S. Supreme Court in the PCR Appeal; (10) the Order of the U.S. Supreme Court denying

certiorari in the PCR Appeal, and (11) Mahdi v. State, supra [the Direct Appeal Opinion].

Mahdi filed a Response opposing Respondent’s Motion. Respondent filed a detailed
Reply to that Response. On April 13, 2017, the 2nd PCR Court notified counsel for both Mahdi
and the State that a hearing would be held on the State’s motion on May 1, 2017 at 10:30 a.m. at
the Bamberg County Courthouse.

The Hearing

On May 1, 2017, the 2™ PCR Court held the hearing on Respondent’s motion to dismiss.
Present were Mahdi’s federal habeas counsel E. Charles Grose Jr. and John L. Warren, III.
Respondent was represented by undersigned counsel. Mahdi waived his presence at the
hearing.8 No evidence or affidavits were submitted by either party at the motion hearing. The
Court heard argument from both parties and considered the legal authority submitted at the
hearing. On June 6, 2017, the Court notified counsel for both parties by e-mail that: (1) pursuant
to § 17-25-45, the Court found the current 2" PCR application to be outside the statute of
limitations for PCR actions; (2) pursuant to § 17-27-90, the current application was improperly
successive under South Carolina law; (3) pursuant to § 17-27-70(b) summary disposition was
proper and is allowed under the terms of the statute; and, (4) based on a review of the pleadings,
past procedural history, memos, briefs, applicable case law, and arguments of counsel, there was
no genuine issue of material fact and Respondent was entitl'ed to judgment as a matter of law
pursuant to § 17-27-70(c) and Rule 56, SCRCP. The Coﬁrt directed Respondent to submit a

proposed Order of Dismissal consistent with the Court’s findings using its previous briefs

¥ On April 12, 2017, counsel for Mahdi notified the Court by e-mail that after conferring with
Mahdi, Mahdi waived his presence at the hearing and the hearing could proceed in his absence.
Counsel for Mahdi also agreed the hearing on the State’s motion could proceed in Mahdi’s
absence and notified the Court of the same by e-mail.
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submitted to the Court as an outline for the Order. The proposed Order consistent with the
Court’s direction was submitted to the Court and opposing counsel; and, the 2™ PCR Court then
issued its Order of Dismissal on June 29, 2017. (Attached).
The Order of Dismissal

After consideratibn of Respondent’s Motion, Mahdi’s response, Respondent’s Reply, and
the arguments of counsel at the hearing on the motion and the legal autﬁority submitted, the 2™
PCR Court found and concluded this application must be denied and dismissed with prejﬁdice
for the following reasons: (1) the application was time barred under the South Carolina statute of
limitations for PCR actions (§ 17-27-45); (2) the application was improperly éuccessive under
South Carolina law (§ 17-27-90); (3) based on the pleadings and the record Respondent was
entitled to judgment as a matter of law (§ 17-27-70(b)); and, (4) based on a review of the
pleadings, past procedural history, memos, briefs, applicable case law, and arguments of counsel,
there was no genuine issue of material fact and Respondent was entitled judgment as a matter of

law (§ 17-27-70(c) and/or Rule 56, SCRCP).

Specifically, the 2" PCR Court found Hurst v. Florida 136 S.Ct. 616 (2016) did not
create a new rule of constitutional law or one retroactive and applicable to Mahdi, and Lafler v.

Cooper, 132 S.Ct. 1376 (2012) and Missouri v. Frye, 132 S.Ct. 1399 (2012), did not create new

rules of constitutional law retroactive and applicable to Mahdi. Therefore, Mahdi could not rely
on those Supreme Couﬁ decisions to overcome the statute of limitations or the successiveness
bars to this application. And, the 2" PCR Court found Mahdi had not demonstrated there is
evidence of material facts not previously presented and heard that required vacation of his
conviction and sentence as those facts were within Mahdi’s knowledge and/or could have been

discovered or presented at his 1® PCR hearing. The 2™ PCR Court further found that Mahdi’s



direct appeal grounds were not cognizable in PCR and were barred by the legal doctrines of res

-judicata, collateral estoppel, judicial estoppel and the law of the case as they had been decided by
the 1 PCR Court and not appealed. Finally, the 2" PCR Court found Mahdi’s claim for an
Austin appeal had to be dismissed because Mahdi had already had an appeal from the denial of
his 1*' PCR Application to this Court and the United States Supreme Court.

‘Mahdi filed a Rule 59(e), SCRCP, Motion to Alter or Amend or to Reconsider. The State
filed a detailed Response to that motion. On October 10, 2017, the 2™ PCR Court denied the
Rule 59(e) motion by written Order. (Attachéd).

Mahdi has filed a Rule 243(C), SCACR explanation wishing to appeal from the 2™ PCR
Court’s Order of Dismissal.

ARGUMENT

There is no merit to Mahdi’s Rule 243(c), SCACR, Explanation and this appeal
should be dismissed.

As the 2" PCR Court correctly found, Mahdi has already had a full round of PCR
remedies prior to the instant action. Mahdi’s 2009 PCR action challenging his guilty plea
convictions and sentence of death {raising numerous grounds] was denied and dismissed with
prejudice after a full evidentiary (PCR) merits hearing by the 1 PCR Court. (Amended Order of
Dismissal (“AOD”), C.A. # 2009-CP-09-164). (Attached). Mahdi’s Rule 59, SCRCP, Motion to
Alter or Amend that Order was also denied.

During the pendency of his 2009 PCR action and at the PCR merits hearing, Mahdi was
represented by 2 statutorily qualified PCR counsel, Teresa Norris and Robert Lominack. S.C.
Code Ann. § 17-27-160(B) (identifying requisite qualifications for counsel appointed to

represent an indigent, capital PCR applicant). Compare Robertson v. State, 418 S.C. 505, 795

S.E.2d 29 (2016). Mahdi conceded at the motion hearing in the present action that Norris and

11



Lominack were statutorily qualified PCR counsel pursuant to § 17-27-160(B). In his Rule 59
Motion, Mahdi admitted he is not alleging a ground for relief in his 2™ PCR action that his 1*
PCR counsel were not statutorily qualified.” Mahdi has not submitted an affidavit of either PCR
counsel asserting they were not statutorily qualified to represent him in his 1 PCR action.
Compare Robertson, supra.

Mahdi appealed the denial of his 1st PCR action to this Court by way of a Petition for
Writ of Certiorari [a merits petition]. Mahdi was repres_ented by 3 PCR appellate attorneys.
Respondent filed a responsive brief. This Court denied certiorari. The Remittitur was issued.
Mahdi filed a Petition for Writ of Certiorari in the U.S. Supreme Court. The State filed a Brief in
Opposition. Mahdi filed a Reply. The U.S. Supreme Court denied certiorari. As a fesult,
Mahdi has had 1 complete round of PCR remedies including an appeal from the denial of his 1
PCR action to this Court and the U.S. Supreme Court.

On December 14, 2016, this Court decided Robertson v. State, 418 S.C. 505, 795 S.E.2d

29. This Court ruled Martinez v. Ryan, 132 S.Ct. 1309, was not a reason to allow the filing of a

2" or successive PCR application in a capital case. The Court also ruled the fact a capital PCR
applicant was not represented by statutorily qualified PCR counsel at his 1 PCR was a sufficient
reason to allow the filing of a 2™ or successive PCR application. The Court remanded the case
to the Circuit Court solely to determine: (1) if 1¥' PCR counsel were statutorily qualified or not;
and, (2) if not statutorily qualified, whether Robertson was prejudiced by the fact that his 1* PCR
attorneys were not statutorily qualified. Id. Subsequent to Robertson, Mahdi filed this 2™ or
successive PCR action. Respondent filed its Motion to Dismiss relying on Robertson and other

South Carolina case law asserting this application is time barred and improperly successive.

’ (See Successive Application for PCR, Amended Successive Application for PCR).
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The PCR statute provides both a time limitation and a bar to successive applications.

S.C. Code Ann. §§17-27-45 (A); 17-27-90; Wade v. State, 348 S.C. 255, 264, 559 S.E.2d 843,

847 (2002) (“An individual under PCR effectively is granted one chance to argue for relief and
must do so within a year of his final appeal”).
The time bar or PCR Statute of Limitations, §17-27-45(A) reads as follows:

An application for relief filed pursuant to this chapter must be filed within
one year after the entry of a judgment of conviction or within one year after
the sending of the remittitur to the lower court from an appeal or the filing of
the final decision upon an appeal, whichever is later.

Id. The PCR Statute of Limitations, § 17-27-45, also provides exceptions to the 1 year time bar:

When a court whose decisions are binding upon the Supreme Court of this State
or the Supreme Court of this State holds that the Constitution of the United States
or the Constitution of South Carolina, or both, impose upon state criminal
proceedings a substantive standard not previously recognized or a right not in
existence at the time of the state court trial, and if the standard or right is intended
to be applied retroactively, an application under this chapter may be filed not
later than one year after the date on which the standard or right was determined
to exist.

If the applicant contends that there is evidence of material facts not previously
presented and heard that requires vacation of the conviction or sentence, the
application must be filed under this chapter within one year after the date of
actual discovery of the facts by the applicant or after the date when the facts
could have been ascertained by the exercise of reasonable diligence.

S.C. Code Ann. § 17-27-45(B) & (C).

In addition to the statutory provisions listed, this Court has made specific exceptions, as
well. To ensure 1 full round of remedies, the Court has found the 1 year limitations period does

not apply; (1) where an applicant was denied a direct appeal due to ineffective assistance, see

Wilson v. State, 348 S.C. 215, 218, 559 S.E.2d 581, 582-83 (2002); and (2) where an applicant

was denied an appeal from denial of post-conviction relief, see Odom v. State, 337 S.C. 256,

263, 523 S.E.2d 753, 756 (1999). Mahdi cannot claim any of these exceptions.



As will be shown, Mahdi is time barred by over 6 years and he does not fall under any of
the exceptions. And, he had a direct appeal and an appeal from the denial of his 1% PCR action.
Thus, neither the statutory exceptions nor the Court’s exceptions apply to the instant action. This
action, consequently, is not timely filed, and is barred by the South Carolina statute of limitations
for PCR actions.

Further, as the 2™ PCR Court correctly found, the present application is barred as

improperly successive. Cf” Graham v. State, 378 S.C. 1, 661 S.E.2d 337 (2008) (error in applying

statute of limitations in regard to claim of denial of right to appeal, but finding claim barred as
successive).  Successive applications are historically disfavored, but are not categorically

disallowed. See S.C. Code Ann. §17-27-45 (B) and (C) (exceptions to statute of limitations and

successiveness bar include applications based upon a new retroactively applied substantive
standard in criminal law, or new “evidence of material facts not previously presented and heard
that requires vacation of the conviction or sentence” if filed within one-year “after the date when

the facts could have been ascertained by the exercise of reasonable diligence”); Odom v. State,

337 S.C. 256, 523 S.E.2d 753 (1999)(belated review of appellate issues in an Austin appeal or
“rare procedural circumstances” are reasons to allow successive actions). As will be shown,
none of the exceptions, however, can be met with regard to Mahdi’s new allegations. Mahdi’s
prior 1 PCR éounsel could have discovered the facts and claims asserted in the present
application at the time of Mahdi’s 1st PCR. And, as previously discussed, Mahdi is not entitled
to an Austin appeal under South Carolina law because Mahdi had an appeal from the denial of

his 1* PCR to this Court and to the United States Supreme Court.



“In order to be entitled to a successive PCR application, the applicant must establish that
the grounds raised in the subsequent application could not have been raised in the previous

application.” Graham v. State, 378 S.C. 1, 3, 661 S.E.2d 337, 338 (2008). Mahdi cannot do so.

To the extent Mahdi would claim PCR counsel was ineffective in failing to raise these
claims, it is well-established that such an assertion alone is not sufficient cause and such an
argument does not allow for another “bite at the apple.” Aice v. State, 305 S.C. 448, 451, 409

S.E.2d 392, 394 (1991); Robertson v. State, 418 S.C. 505, 795 S.E.2d 29 (2016).

Further, to the extent Mahdi is seeking to establish cause to excuse the default of
previously unexhausted claims in his federal litigation, he has mixed concepts. This Court so
found in Kelly v. State, 404 S.C. 365, 745 S.E.2d 377 (2013). Accord Robertson, supra. In
Kelly, a PCR épplicant étfempted to rely on U.S. Supreme Court precedent establishirig a narrow

exception within federal habeas corpus litigation as announced in Martinez v. Ryan, 132 S.Ct.

1309 to avoid the state successiveness bar. This Court rejected the argument, noting a great
agreement among the States in similarly interpreting the exception:

Like other states, we hereby recognize that the holding in Martinez

1s limited to federal habeas corpus review and is not applicable to

state post-conviction relief actions.

Kelly, 404 S.C. at 366, 745 S.E.2d at 378 (collecting cases). The Court reaffirmed its holding in

Kelly in Robertson. Thus, the applicability of Martinez is limited to federal habeas corpus

actions. Any reliance Mahdi should make on same to avoid the state successiveness and time

bars is misplaced. Robertson v. State.

Again, it has long been a settled principle in our jurisprudence that ineffective assistance
of PCR counsel alone does not demonstrate sufficient reason as to why available claims were not

asserted. This Court has noted the dangers of a contrary position, specifically in capital cases:



Finality must be realized at some point in order to achieve a semblance of
effectiveness in dispensing justice. At some juncture judicial review must stop,
with only the very rarest of exceptions, when the system has simply failed a
defendant and where to continue the defendant’s imprisonment without review
would amount to a gross miscarriage of justice. See Butler v. State, 397 S.E.2d 87
(5.C.1990). We can envision successive PCR applications filed for the purpose of
delaying a just execution in a capital case, as well as other abuses of the reviewing
system Aice urges that we establish. For these reasons, we hold the contention
that prior PCR counsel was ineffective is not per se a “sufficient reason” allowing
for a successive PCR application under § 17-27-90. This Court has implied such a
holding in the past. See Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980)
(applicant pointed to his attorney’s “inadequate” performance; held not a
“sufficient reason” warranting a successive application).

Aice v, State, 305 S.C. 448, 451, 409 S.E.2d 392, 394 (1991).

Mahdi fails to argue any valid basis for exercise of a “rare exception” of allowing a
successive application. See e.g. Odom v. State, 337 S.C. 256, 523 S.E.2d 753 (1999)(permitting
successive PCR application where applicant did not receive an appeal from the dismissal of his
1®' PCR Application or any appellate counsel ‘assistance in seeking an appeal); Washington v.
State, 324 S.C. 232, 478 S.E.2d 833 (1996)(permitting successive PCR application where
multiple procedural irregularities, including the denial of a direct appeal, prohibited applicant the

benefit of due process); Carter v. State, 293 S.C. 528, 362 S.E.2d 20 (1987)(authorizing a

successive PCR application where the applicant did not have PCR counsel that differed from his
trial counsel); Case v. State, 277 S.C. 474, 289 S.E.2d 413 (1982)(allowing successive PCR
application where applicant’s first PCR application was dismissed without assistance of legal
counsel and without a hearing). Successive capital PCR applications filed in an attempt to

exhaust previously unexhausted claims are no exception to the rule barring successive

applications. Robertson v. State, 418 S.C. 505, 795 S.E.2d 29 (2016).

Further, in the present case, Mahdi was represented at his 1% PCR by Norris and

Lominack, both statutorily qualified PCR counsel. See S.C. Code Ann. § 17-27-160(B) (2014).




Mahdi does not even contend his 1% PCR attorneys were not statutorily qualified. Compare

Robertson, 418 S.C. 505, 795 S.E.2d 29. As a result, there is no merit to this successive PCR

application. Id. All of Mahdi’s allegations in his 2" PCR Application, including those alleging
ineffective assistance of counsel, are improperly successive.
South Carolina’s bar to raising direct appeal issues on PCR does not provide exception to

the successiveness bar either. Cf Simmons v. State, 264 S.C. 417, 423, 215 S.E.2d 883, 885

(1975) (“Errors in a petitioner’s trial which could have been reviewed on appeal may not be

asserted for the first time, or reasserted, in post-conviction proceedings™); Drayton v. Evatt, 312

S.C. 4, 8,430 S.E.2d 517, 520 (1993) (“The Simmons rule gives effect to the Legislature’s clear'
intent that the post-conviction relief procedure is not a substitute for appeal or a place for
asserting errors for the first time which could have been reviewed on direct appeal.”).
The 2" PCR Application is Time Barred
This present 2" PCR Application is time barred under the S.C. Statute of Limitations for

"PCR actions and must be dismissed with prejudice. S.C. Code Ann. § 17-27-45(A). Mahdi was

convicted on November 30, 3006 and sentenced to death on December 8, 2006. The final

decision in the appeal was issued by this Court on June 15, 2009. Mahdi v. State, 383 S.C. 135,

678 S.E.2d 807. The Remittitur was issued on July 1, 2009. Mahdi was therefore required to

file this application on or before July 1, 2010. S.C. Code Ann. § 17-27-45(A). The current

application was filed on January 10, 2017, which was more than six (6) years after the
statutory filing period expired.

To overcome the time bar, Mahdi must show he fits under either § 17-27-45 (B) or (C)
which state:

When a court whose decisions are binding upon the Supreme Court of this State
or the Supreme Court of this State holds that the Constitution of the United States
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or the Constitution of South Carolina, or both, impose upon state criminal
proceedings a substantive standard not previously recognized or a right not in
existence at the time of the state court trial, and if the standard or right is intended
to be applied retroactively, an application under this chapter may be filed not
later than one year after the date on which the standard or right was determined
to exist.

If the applicant contends that there is evidence of material facts not previously

presented and heard that requires vacation of the conviction or sentence, the

application must be filed under this chapter within one year after the date of

actual discovery of the facts by the applicant or after the date when the facts

could have been ascertained by the exercise of reasonable diligence.
Id. Mahdi cannot show he fits under either § 17-27-45 (B) or (C). Based on the undisputed facts
and the law, all of Mahdi’s claims raised in this 2™ PCR Application, except his so-called
“Austin” claim, could have been raised timely at his plea/sentencing before Judge Newman or
at his 1* PCR hearing. And, Mahdi is not entitled to an Austin appeal because he has already

had an appeal from the denial of his 1% PCR to this Court and to the U.S. Supreme Court.

Hurst v. Florida does not overcome the time or successiveness bars

" Mahdi relies first on Hurst v. Florida, 136 S.Ct. 616 (2016), in an effort to overcome the

time and successiveness bars. In his 2™ or successive PCR Application, Mahdi alleges a free-
standing direct appeal ground, specifically he challenges the constitutionality of South Carolina’s
death penalty statute, § 16-3-20(B), alleging it is unconstitutional because it requires judge
sentencing after a guilty plea. However, Mahdi has not established a new rule of

constitutional law or one to be retroactively applied and applicable to him. S.C. Code Ann.

§ 17-27-45 (B). And, nothing supports the presence of an “undiscoverable” fact either at

plea/sentencing in 2006 or the prior PCR action in 2009. S.C. Code Ann. § 17-27-45(C). In

fact, the 1* PCR Court decided this issue in the 1°* PCR action and found it had no merit. (AOD,



123-33).'°

Mahdi alleges § 16-3-20(B) is unconstitutional in that it automatically precludes jury
sentencing following a guilty plea. In making this argument, Mahdi asserts Hurst, supra,
announced a new rule of constitutional law retroactive and applicable to him so he should be
allowed to file this successive and time barred PCR Application. 'However, Hurst did not
announce a new rule of constitutional law or one retroactive to Mahdi but was an applicatién of

Ring v. Arizona, 536 U.S. 584 (2002), and Apprendi v. New Jersey, 530 U.S. 466 (2000), to

Florida’s capital sentencing scheme, where the defendant exercised his right to jury fact finding

at sentencing. Hurst, 136 S.Ct. 616; Runyon v. United States, 228 F.Supp.3d 569 (E.D. Va.

2017); Lawlor v. Zook, No. 2:15CV113, 2017 WL 2603521 (E.D. Va. June 15, 2017)(citations

omitted); Boggs v. Ryan, No. CV-14-02165-PHX-GMS, 2017 WL 67522 (D. Ariz. Jan. 6,

2017); Garza v. Ryan, No. CV-14-01901-PHX-SRB, 2017 WL 105983 (D.Ariz. Jan. 11, 2017);

Lambrix v. Sec’y. Florida Dep’t of Corr., 851 F.3d 1158, 1165, n. 2 (1 1" Cir. 2017); In re Jones,

847 F.2d 1293, 1295 (10" Cir. 2017); United States v. Bazemore, 839 F.3d 379 (5th Cir. 2016);

In re Bohannon v. State, 222 So.3d 525 (Ala. 2016); Russell v. State, So3d __, CR-10-

i910, 2016 WL 7322331 (Ala. Crim. App. Dec. 16, 2016); Ex parte State v. Billups, 223 So.3d

954 (Ala. Crim. App. 2016).
Additionally, Hurst only applied to Florida’s capital sentencing scheme, which is

different than South Carolina’s. State v. Downs, 361 S.C. 141, 146, 604 S.E.2d 377, 380 (2004).

'©The 1 PCR Court decided this issue under a claim of IAC but found there was no merit to the
underlying constitutional challenge to § 16-3-20(B) citing to this Courts’ numerous decisions on
this issue. (AOD, pp. 19, 131-32 attached). As a result, this Ground is also barred by the
doctrines of res judicata, judicial estoppel and collateral estoppel. See generally Lifshultz Fast
Frieight, Inc. v. Haynsworth. Marion, McKay & Guerard, 335 S.C. 244, 513 S.E.2d 96 (1999).
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Finally, Hurst is not even applicable to Mahdi because Mahdi pled guilty and
intentionally waived his right to jury sentencing by the jury he had selected and impaneled so

he could be sentenced by Judge Newman. Mullens v. State, 197 So.3d 16, 38 (Fla. 2016)(citing

State v. Downs, 361 S.C. 141, 146, 604 S.E.2d 377, 380 (2004)), cert. denied 2017 W.L. 69535,

U.S. Fla, January 9, 2017; Twilegar v. State, So.3d _ , 2017 WL 4985519 (Fla. Nov. 2,

2017)(Not yet released for publication).

The sentencing method at issue in Hurst found unconstitutional allowed for the jury to
hear the facts but make only an advisory recommendation to the judge when the defendant
exercised his right to jury fact finding at sentencing, and, the frial judge in turn, could reject
that recommendation, and made the critical findings to impose death. 136 S.Ct. at 620. Hurst is
not a new rule of constitutional law and does not implicate nor address the voluntary waiver of
the right to a trial by jury on guilt and sentencing encompassed when a defendant pleads guilty in
a capital case under South Carolina’s capital sentencing scheme. Id. 136 S.Ct. at 620-22;

Downs, 361 S.C. at 146, 604 S.E.2d at 380."'  Hurst found Florida’s capital sentencing scheme

"' See Mosely v. State, 209 So0.3d 1248 (Fla. 2016)(recognizing in Hurst, the Supreme Court
specifically relied, not on new jurisprudential developments in the 6" Amendment case law, but
rather on its 2002 opinion in Ring and determined the analysis of Ring previously applied to
Arizona’s sentencing scheme also applied equally to Florida’s [quoting Hurst, 136 S.Ct. at 621-
22]; and, therefore the Florida Supreme Court applied the holding in Hurst retroactively to
defendants who exercised their right to jury fact finding at sentencing whose sentence became
final after Ring, since Florida’s sentencing scheme has been unconstitutional since Ring for those
who exercised their right to a jury determination; however, the ruling in Hurst was not applicable
nor would it be retroactively applied to those defendants who waived their right to a jury
determination [citing Mullens v. State, 197 So.3d 16 (Fla. 2016)]. Subsequent to Hurst and
Mullens, the Florida Supreme Court has consistently held Hurst is not applicable to a defendant
who waives his right to jury fact finding or a jury in sentencing. Twilegar v. State, So.3d
. 2017 WL 4985519 (Fla. Nov. 2, 2017)(Not yet released for publication), Brandt v. State,
197 So0.3d 1051, 1079 (Fla. 2016); Knight v. State, 211 So.3d 1 (Fla. 2016); Robertson v. State,
2016 W.L. 7043020 (Fla. Dec. 1, 2016)(Unpublished); Wright v. State, 213 So.3d 881 (Fla.
2017), vacated on other grounds Wright v. Florida, 2017 WL 3480760 (U.S. 2017); Davis v.
State, 207 So.3d 177 (Fla. 2016).
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violated the holdings of Ring and Apprendi when the defendant exercised his right to jury fact

finding at sentencing, because the jury’s recommendation was only an advisory opinion, which
the trial judge could reject. Id. In summary, the Supreme Court found that when a defendant
exercised his right to jury fact finding at sentencing under Florida’s capital sentencing scheme,
the jury and only the jury could determine those facts necessary for the defendant to be sentenced
to death. Hurst, supra.

Subsequent to the decision in Hurst, the Supreme Court of Florida has considered the
same argument in regard to their statute as raised here by Mahdi. That Court found:

During the pendency of Mullen’s appeal, the United States Supreme Court issued

Its decision in Hurst v. Florida, U.S. , 136 S.Ct. 616, 193 L.Ed.2d 504

(2016). The Court held that Florida’s capital sentencing scheme violated the

Sixth Amendment under Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153

L.Ed.2d 556 (2002). Following that decision, Mullens requested leave to file

supplemental briefing to address the effects of Hurst on his appeal, which we
granted.

We need not extensively consider the implications of Hurst to determine that
Mullens cannot avail himself of relief pursuant to Hurst. Hurst said nothing
about whether a defendant would waive the Sixth Amendment right to jury fact-
finding in sentencing procedures as recognized by Ring and Apprendi v. New
Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000). In light of the
fact that Mullens waived this right, his argument that his sentence must be
commuted to life imprisonment .....fails.

Mullens v. State, 197 So0.3d 16, 38 (Fla. 2016)(citing State v. Downs, 361 S.C. 141, 146, 604

S.E.2d 377, 380 (2004)), cert. denied 2017 W.L. 69535, U.S. Fla, January 9, 2017. Accord

Twilegar v. State, So.3d _ , 2017 WL 4985519 (Fla. Nov. 2, 2017)(Not yet released for

publication), Brandt v. State, 197 So0.3d 1051, 1079 (Fla. 2016); Knight v. State, 211 So.3d 1

(Fla. 2016); Robertson v. State, 2016 W.L. 7043020 (Fla. Dec. 1, 2016)(Unpublished); Wright v.

State, 213 So.3d 881 (Fla. 2017), vacated on other grounds; Davis v. State, 207 So0.3d 177 (Fla.

2016); Mosely v. State, 209 So.3d 1248 (Fla. 2016).

21



Similarly, this Court held in State v. Downs, 361 S.C. 141, 604 S.E.2d 377 (2004):

The capital-sentencing procedure invalidated in Ring does not exist in South
Carolina. Arizona’s statute required the judge to factually determine whether
there existed an aggravating circumstance supporting the death penalty
regardless whether the judge or a jury had determined guilt. Ariz. Rev. Stat.
Section 13-703(C) (2001) (amended 2002); Ring 536 U.S. at 597, 122 S.Ct.

at 2437, 153 L.Ed.2d at 569. In South Carolina conversely, a defendant
convicted by a jury can be sentenced to death only if the jury also finds an
aggravating circumstance and recommends the death penalty. S.C. Code Ann.
Section 16-3-20(B) (2003); Sheppard v. State, 357 S.C. 646, 652, 594 S.E.2d
462, 466 (2004).

In any event, Ring did not involve jury-trial waivers and is not implicated when
a defendant pleads guilty. Other courts have also reached this conclusion. See
e.g. Leone v. Indiana, 797 N.E.2d 743, 749-50 (Ind. 2003); Colwell v. Nevada,
118 Nev. 8907, 59 P.3d 463, 473-74 (2003); Illinois v. Altom, 338 Ill. App.3d
355,362,272 111. Dec. 751, 788 N.E.2d 55, 61 (5 Dist.), app. denied 204 111.2d
663, 275 111. Dec. 77, 792 N.E.2d 308 (2003).

Downs, 361 S.C. at 146, 604 S.E.2d at 380.
The holding in Hurst is simply not a new rule of constitutional law as a Ring and/or
Apprendi challenge could have been raised at Mahdi’s plea or sentencing in 2006, and Hurst is

not even applicable to Mahdi. Runyon v. United States, 228 F.Supp.3d 569 (E.D. Va.

2017)(Hurst does not represent an intervening change in the law set forth in Ring with respect to

the issue raised on appeal); Lawlor v. Zook, No. 2:15CV113, 2017 WL 2603521 (E.D. Va.

June 15, 2017)(Hurst does not establish a right “newly recognized by the Supreme Court and

made retroactively applicable to cases on collateral review”)(citations omitted); Boggs v. Ryan,
CV-14-02165-PHX-GMS, 2017 WL 67522 (D. Ariz. Jan. 6, 2017)(Hurst is not a change in the
law, the U.S. Supreme Court simply applied Ring to Florida’s capital sentencing scheme); Garza
v. Ryan, No. CV-14-01901-PHX-SRB, 2017 WL 105983 (D.Ariz. Jan. 11, 2017)(Hurst is not
a significant change in the law; the Supreme Court applied Ring to Florida’s sentencing scheme,

and Hurst is not retroactive because the Supreme Court held that Ring announced a new
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procedural rule that does not apply retroactively to cases already final on direct review);

Lambrix v. Sec’y. Florida Dep’t of Corr., 851 F.3d 1158, 1165, n. 2 (11" Cir. 2017)(“[U]nder

federal law Hurst like Ring, is not retroactively applicable on collateral review.”); In re Jones,

847 F.2d 1293, 1295 (10" Cir. 2017)(“The Supreme Court has not held that its decision in Hurst

is retroactively applicable to cases on collateral review.”); United States v. Bazemore, 839 F.3d
379 (Sth Cir. 2016)(Hurst does not provide a new basis for challenging defendant’s sentence;

defendant could have brought an Apprendi challenge in his direct appeal); In re Bohannon v.

State, 222 S0.3d 525 (Ala. 2016)(Hurst was based on application, not an expansion, of Apprendi

and Ring); Russell v. State, So0.3d ___, CR-10-1910, 2016 WL 7322331 (Ala. Crim. App.
Dec. 16, 2016)(Hurst was based on 2 cases: Apprendi and Ring)(Not yet released for

publication); Ex parte State v. Billups, 223 So.3d 954 (Ala. Crim. App. 2016)(The Supreme

Court in Hurst did nothing more than apply its previous holdings in Apprendi and Ring to

Florida’s capital sentencing scheme; it did not announce a new rule of constitutional law, nor did

it expand its holdings in Apprendi and Ring.)."?

Further, Hurst is only applicable to those sentenced under Florida’s sentencing scheme or
one like it, which is different than South Carolina’s. Downs. And, it is only applicable to those

who exercised their right to a jury determination at sentencing under Florida’s capital sentencing

'> Mahdi also argues Blakely v. Washington, 542 U.S. 296 (2004). However, Mahdi ignores he
could have raised a Blakely challenge at his guilty plea/sentencing in 2006, but he did not. He
also could have raised an IAC claim at his 1* PCR in 2009 relying on Blakely, however, he did
not. As aresult, any such claim is time barred and improperly successive. Furthermore, Blakely
would have no application to Mahdi. As previously stated, and as will be shown, Mahdi did not
want to be sentenced by the jury he had selected and impaneled but by Judge Newman, because
he felt he had a better chance at a life sentence before Judge Newman. As a result, he pled guilty
and waived his right to a jury trial and jury sentencing; and, the jury he had selected and
impaneled, but which was not sworn, was dismissed.
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scheme or one like it, which Mahdi did not. Simply stated, Hurst is not a new rule of
constitutional law entitling Mahdi to relief.

Mahdi argues Hurst shows the law is evolving. As just shown, Mahdi is wrong.

As of the date of this Return, the U.S. Supreme Court has not found § 16-3-20(B)
unconstitutional in requiring judge sentencing after entry of a guilty plea in a capital case and

waiver of a jury. See Lewis v. Wheeler, 609 F.3d 291, 309 (4™ Cir. 2010); see also Nunley v.

Bowersox, 784 F.3d 468, 472 (8" Cir. 2015)(citing Lewis v. Wheeler as persuasive). Nor has

the Fourth Circuit. In fact, it found Virginia’s statute, which is similar to South Carolina’s, was
not unconstitutional in requiring judge sentencing when a defendant pleads guilty in a capital

case. Lewis v. Wheeler, 609 F.3d at 309; see also Nunley v. Bowersox, 784 F.3d at 472 (citing

Lewis as persuasive). And, as will be discussed more fully below, this Court has repeatedly
upheld the constitutionality of § 16-3-20(B) numerous times on direct appeal in response to a

Ring or Apprendi challenge. State v. Inman, 395 S.C. 539, 555-56, 720 S.E.2d 31, 40 (2011);

State v. Allen, 386 S.C. 93, 687 S.E.3d 21, 25-26 (2009); State v. Crisp, 362 S.C. 412, 608

S.E.2d 429 (2005); State v. Downs, 361 S.C. 141, 146, 604 S.E.2d 377, 380 (2004); S_tgt_el
Wood, 362 S.C. 135, 607 S.E.2d 57 (2004).

As a result of all of the above, Mahdi has not shown a new rule of constitutional law.
Ring was decided in 2002 and Apprendi was decided in 2000 long before Mahdi’s guilty

plea/sentencing. In fact, Mahdi raised an IAC claim for failing to raise a Ring or Apprendi

challenge to South Carolina’s death penalty statute in his 1* PCR. Hurst is not a new rule of

constitutional law but was merely an application of the holdings in Ring and Apprendi to

Florida’s sentencing scheme where the defendant exercised his vright to jury fact finding at

sentencing. Mahdi could have raised a Ring and/or Apprendi challenge to the death penalty
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statute at the time of his guilty plea/sentencing in 2006. As will be shown below, counsel did not

raise a Ring or Apprendi challenge to our death penalty statute at the plea/sentencing because

there was no merit to the challenge; and, more importantly, Mahdi did not want jury sentencing
but wanted to waive jury sentencing and to be sentenced by Judge Newmén.

This Court has repeatedly rejected this constitutional challenge to-§ 16-3-20(B). State v,
Inman, 395 SC 539, 555-56, 720 S.E.2d 31, 40 (2011); State v. Allen, 386 S.C. 93, 687 S.E.3d
21, 25-26 (2009)(§ 16-3-20(B) is constitutional because it comports with the right to a jury trial
as established by this Court and the U.S. Supreme Court in interpreting the state and federal
constitutiéns); State v. Crisp, 362 S.C. 412, 608 S.E.2d 429 (2005)(allowing appellant to argue
against precedent and again rejecting claim that § 16-320(B) is unconstitutional); State v.
Downs, 361 S.C. 141, 146, 604 S.E.2d 377, 380 (2004)(when a defendant pleads guilty in a
capital case, statutorily mandated sentencing by the trial judge does not violate the holding in
Ring. Ring did not involve jury trial waivers and is not implicated when a defendant pleads
guilty); State v. Wood, 362 S.C. 135, 607 S.E.2d 57 (2004)(finding § 16-3-20(B) constitutional).

The decisions in Downs, Wood, and Crisp were all decided before Mahdi entered his guilty

pleas. Subsequently, Inman and Allen have reaffirmed the holdings in those cases. In summary,

South Carolina’s capital sentencing scheme is not unconstitutional under Ring or Apprendi.

Additionally, this Court has repeatedly reversed the plea and death sentence in cases
where a defendant was allowed to plead guilty and have jury sentencing in contravention of the

statute. State v. Patterson, 278 S.C. 319, 322, 295 S.E.2d 264, 266 (1982), overruled on other

grounds by State v. Torrence, 305 S.C. 45, 406 S.E.2d 315 (1991); State v. Truesdale, 278 S.C.

368, 369, 296 S.E.2d 528, 529 (1982).

25



i

Numerous other federal and state courts considering this same constitutional challenge to

similar state statutes have found no merit to it. Lewis v. Wheeler, 609 F.3d 291, 309 (4" Cir.

2010); Nunley v. Bowersox, 784 F.3d 468, 472 (8" Cir. 2015); State v. Nunley, 341 S.W.3d 611,

620 (Mo. 2011); Leon v. State, 797 N.E.2d 743, 750 (Ind. 2003); Byrom v. State, 927 So.2d 709,

728 (Miss. 2006); Mack v. State, 75 P.3d 803, 806 (2003); Colwell v. State, 59 P.3d 463, 474

(Nev. 2002); People v. Altom, 788 N.E.2d 55, 60-61 (Ill. 2003); State v. Ketterer, 855 N.E.2 48,

69 (Ohio 2006); Thacker v. State, 100 P.3d 1052 (OK 2004); Moore v. State, 771 N.E.2d 46

(Ind. 2002). As a result, there is no merit to the claim South Carolina’s death penalty statute

violates Ring and Apprendi.

As set forth in Inman, this Court noted:

Furthermore, even if Inman preserved his challenge to section 16-3-20(B), he
specifically abandoned this issue on appeal as he correctly recognizes that this
issue has been decided against his position. See State v. Allen, 386 S.C. 93,
687 S.E.2d 21 (2009), cert. denied, __ U.S. | 130 S.Ct. 3329, 176 L.Ed.
1229 (2010)(noting, in appeal of guilty plea and capital sentence, South Carolina
precedent finding that Section 16-3-20 does not violate the Sixth Amendment to
the United States Constitution and concluding that it also did not violate the
Eighth and Fourteenth Amendments: noting that the statute requires the
sentencing judge to consider any mitigating circumstances allowed by law and
that a defendant is not precluded from offering evidence of his remorse and
acceptance of responsibility); State v. Crisp, 362 S.C. 412, 608 S.E.2d
429 (2005)(adhering to Downs and rejecting claims that section 16-3-20(B)
was unconstitutional); State v. Wood, 362 S.C. 135, 607 S.E.2d 57 (2004)(citing
- Downs and concluding section 16-3-20(B) was constitutional); Downs, 361 S.C.
at 146, 604 S.E.2d at 380 (discussing constitutionality of section 16-3-20(B) and
finding capital defendant who pleaded guilty waived his right to jury trial on both
guilt and sentencing).

Inman, 395 S.C. at 556, 720 S.E.2d 31 (emphasis added). As a result, this Court has repeatedly
held there is no merit to this issue. Inman, at 556, 720 S.E.2d 31; Allen, 386 S.C. 93, 687 S.E.3d

at 25-26; Crisp, 36é S.C. 412, 608 S.E.2d 429; Downs, 361 S.C. at 146, 604 S.E.2d at 380;

Wood, 362 S.C. 135, 607 S.E.2d 57. A Ring or Apprendi challenge in this regard has been
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repeatedly raised before and after Mahdi’s guilty plea and sentencing and rejected. Lewis v.

Wheeler; Nunley v. Bowersox; Inman, Allen, Crisp'; Downs, Wood.

Finally, Mahdi did not want jury sentencing, but waived sentencing by the jury he had
selected and impaneled, and instead wished to be sentenced by Judge Newman. The record
indicates Mahdi was fully advised of his rights to jury sentencing and the pros and cons of
having a jury conduct his sentencing verses a judge determining his sentence. (See R 1324-68;
See also R. 354-56, 434, 454-55, 481, 509, 518-19, 645). After Mahdi indicated a possible guilty
plea, Judge Newman recessed overnight, and Mahdi was given additional time to talk to his
lawyers about whether he wanted to plead guilty and have the judge determine his sentence or
proceed with a jury trial and have a jury determine his guilt and sentence. (R 1332-36). The
record reflects that discussions in this regard had already occurred before counsel indicated to the
Court that Mahdi might change his plea to guilty. (R 1329-32). Mahdi clearly understood his
right to have a jury determine his sentence, because several days of individual voir dire and jury
selection had been completed, and a panel of 12 jurors and 4 alternates had been seated but not
sworn at the time Mahdi indicated he might plead guilty. (R 1370-71). After the overnight
recess, Mahdi told the Court he wanted to enter a plea of guilty. (R 1336).

Additionally, prior to Mahdi’s entry of a plea of guilty, Judge Newman conducted a Blair
hearing to determine whether Mahdi was competent to plead guilty. (R 1336-43). Dr. Michael
Cross testified that Mahdi had a rational understanding of what a guilty plea meant, and the risks,
benefits, and possible consequences. (R 1340). Mahdi told the Court that he was éompetent to
plead guilty, and he wanted to move forward with the guilty plea. (R 1342). Judge Newman
found on the record that Mahdi was competent to plead guilty. (R 1343). Judge Newman’s

finding in this regard is fully supported by the record.
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During the lengthy colloquy with the Court, Mahdi was placed under oath. (R 1343).
Mahdi testified that he understood that if he pled guilty in front of Judge Newman that the
possible sentences were life in prison and the death penalty. (R 1347). Mahdi testified under
oath that he understood he had the right to a jury sentencing, and that in order to sentence him to
death all 12 jurors would have to unanimously agree that he should be sentenced to death. (R
1347-48). Mahdi also stated under oath that he understood that if he pled guilty, the Judge
would solely determine the sentence, not the 12 jurors. (R 1349).

Mahdi told Judge Newman that he had had sufficient time to discuss with his attorneys
and his family his decision to plead guilty. (R 1351). Mahdi stated he had no complaints against
his attorneys, was fully satisfied with them, and did not need any more time to discuss anything
with them. (R 1268). Mahdi acknowledged that, understanding the nature of the charges, the
possible penalties, including death, the other possible consequences of his guilty plea, and his
constitutional rights, he wanted to plead guilty. (R 1356). The record shows Mahdi knowingly,
intelligently, and voluntarily made the decision to enter a plea of guilty and have Judge Newman
sentence him, rather than the jury he had selected and impaneled. (R 1324-68). See Boykin v.

Alabama, 395 U.S. 238; Rayford v. State, 314 S.C. 46, 443 S.E.2d 805 (record of plea

proceeding, including applicant’s answers to the trial judge’s questions, clearly establishes that
applicant could not have had misconceptions regarding sentencing).

Additionally, counsel testified at the 1% PCR hearing Mahdi decided he wanted Judge
Newman to sentence him rather than the jury he had selected and impaneled. (PCR 682-84).
Mahdi offered no testimony on this issue and offered no evidence contradicting counsel’s sworn
testimony on this issue. The 1% PCR Court found counsel’s testimony on this issue to be

credible.  The 1% PCR Court found counsel’s testimony on this issue was supported and
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corroborated by Mahdi’s responses to Judge Newman’s questions during the guilty plea itself,
The 1* PCR Court found Mahdi made a strategic decision, after selecting a jury, that he wanted
Judge Newman to sentence him, not the jury he had selected and was impaneled. (AOD, pp.

131-32). Accordingly Mahdi’s guilty pleas were valid, and he is not entitled to relief under

Hurst. See Mullens v. State, 197 So.3d at 39 (where defendants have strategically chosen to
proceed before a judge alone in an attempt to avoid a death sentence, their plea of guilty and
waiver of jury sentencing has been upheld); M, 341 S.W.3d at 647-48 (similar)."
Furthermore, counsel testified at the PCR hearing Mahdi did not want to plead guilty
and have the jury sentence him. (PCR 682-84). Mahdi had selected 12 jurors and 4 alternates to
hear his trial and decide his sentence. Mahdi decided to plead guilty because Mahdi believed he
had a better chance of receiving a life sentence from Judge Newman than from the jury he had

selected. (PCR 682-84). As counsel correctly testified at the PCR hearing, the jury, composed

" Mahdi argues in his Rule 243(C) Explanation that counsel did not advise Mahdi that if he went
to trial the jury would have to find unanimously the statutory aggravating circumstances rather
than Judge Newman. However, because Mahdi offered no evidence in support of this ground at
his 1* PCR, there was no evidence offered by Mahdi at PCR that counsel did not advise Mahdi
of this. Further, the record of jury selection at which Mahdi was present indicates Mahdi was
fully aware if he proceeded to a jury trial, at sentencing, the jury would determine the existence
of any statutory aggravating circumstance. (R. 354-56, 434, 454-55, 481, 509, 518-19, 645). The
1 PCR Court appropriately denied this ground. (AOD, pp. 24-27). Furthermore, the record
shows the evidence of the statutory aggravating circumstances was overwhelming and Mahdi
cannot show Strickland prejudice. Mahdi burglarized Myers’ cabin and murdered Myers while
still burglarizing Myers’ cabin with a .22 rifle that Mahdi had armed himself with. S.C. Code
Ann. § 16-3-20(C)(a)(1)(d)(the murder was committed while in the commission of a burglary in
any degree). After murdering Myers, Mahdi stole multiple guns belonging to Myers, Myers’
truck keys, and Myers’ police issued truck and fled the State. S.C. Code Ann. § 16-3-
20(C)(a)(1)(H)(the murder was committed while in the commission of larceny with use of a
deadly weapon). The record of the plea and 1% PCR shows Mahdi wanted to be sentenced by
Judge Newman not the jury he had selected for strategic reasons, so he pleaded guilty and
waived his right to a jury determination in both the guilt and sentencing phases. As a result,
there is no reasonable probability Mahdi would not have pled guilty and would have proceeded
to trial. Hill v. Lockhart, 474 U.S. 52, 59 (1985). Regardless, this argument could have been
raised at Mahdi’s 1 PCR as this information was within Mahdi’s knowledge and/or in the
plea/sentencing transcript or the Sentencing Order.
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or ordinary citizens, would not have been accustomed to seeing murders, as Judge Newman, an
experienced circuit judge, and when confronted with the brutality of Mahdi’s murder of Myers,
and the videotape of the murder of Christopher Boggs in North Carolina and its brutality, would
in all likelihood have sentenced Mahdi to death for the murder of Myers. Additionally, the jury
would have heard Mahdi’s extensive criminal record, both adult and juvenile, Mahdi’s horrible
prison behavior record while in Virginia’s DJJ, Virginia’s DOC, and the S.C. DOC., and of
Mahdi’s attempted escape during jury selection with the use of a homemade handcuff key he had
fashioned and secreted on his person. The 1% PCR Court had the opportunity to view the
witnesses and hear their testimony on this issue. The 1¥ PCR Court found counsel’s testimony
~on these issues to be credible. Mahdi offered no testimony to contradict counsel’s testimony on
these issues. The 1*' PCR Court found based on counsel’s credible testimony and the record in
this case, Mahdi wanted to be sentenced by Judge Newman, not the jury he had initially selected
and impaneled. The record shows Mahdi wanted to be sentenced by Judge Newman not the jury
he had selected. Hurst is simply not applicable to Mahdi.'* Further, as a result of the 1% PCR
Court’s decision on this issue, this present claim is also barred by the doctrines of res judicata,
Judicial estoppel and collateral estoppel as this issue was previously decided by the 1* PCR

Court. See generally Lifshultz Fast Frieight, Inc., 335 S.C. 244, 513 S.E.2d 96; Foxworth v.

State, 275 S.C. 615,274 S.E.2d 415 (1981).

" Nor is Blakely v. Washington, 542 U.S. 296 (2004) applicable to Mahdi. As recognized in
Blakely and Apprendi, a defendant may waive his right to a jury in sentencing. Id. at 310;
Apprendi, 530 U.S. at 488; Duncan v. Louisiana, 391 U.S. 145 (1968). As the record shows,
Mahdi did not want to be sentenced by the jury he had selected and impaneled but by Judge
Newman, for strategic reasons. As a result, he pleaded guilty and waived his right to jury
sentencing. Regardless, this argument could have been raised at Mahdi’s plea/sentencing in
2006 as Blakely was decided in 2004, two (2) years before Mahdi’s plea/sentencing, or at his 1¥
PCR in 2009 as an IAC claim. He did neither.
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Mahdi also waived and abandoned this issue on appeal from the denial of PCR.
(P.W.C.). Mahdi was represented by 3 capital PCR appellate attorneys and did not raise the
denial of this claim on appeal from the denial of his 1* PCR. As a result, the 1 PCR Court’s

previous determination, on this issue, is “the law of the case,” and Mahdi waived and abandoned

this issue. Bailes v. Young, 315 S.C. 166, 432 S.E.2d 482 (1993)(discussing “law of the case”);

Lindsay v. Lindsay, 328 S.C. 329, 491 S.E.2 583 (Ct. App. 1997); Charleston Lumber Co. v.

Miller Hous. Corp., 338 S.C. 171, 525 S.E.2d 869 (2000)(an unappealed order, right or wrong, is

ordinarily the law of the case); Resolution Trust Corp. v, Eagle Lake & Golf Condominiums, 310

S.C. 473 427 S.E.2d 646 (1993)(the trial judge’s procedural ruling is the law of the case since it

has not been appealed); Anderson v. Short, 323 S.C. 522, 476 S.E.2d 475 (1996)(unappealed

ground becomes the law of the case); Ross v. Medical University of S.C., 328 S.C. 51, 492

S.E.2d 62 (1997)(the law of the case applies both to those issues explicitly decided and to those

issues which were necessarily decided in the former case); Nelson v. Charleston & Western

Carolina RR Co., 231 S.C. 351, 98 S.E.2d 798 (1957); See Lifshultz Fast Frieight, Inc., supra

(discussing the difference between the law of the case and res judicata).

As a result of all of the above, Mahdi has not shown a new rulé of constitutional law or
material facts that could not have been raised at his guilty plea/sentencing in 2006 or his 1% PCR
merits hearing in 2009 entitling him to file a untimely or successive PCR application. See S.C.
Code Ann. § 17-27-45 (B) & (C). Ring was decided in 2002 and Apprendi was decided in 2000,
long before Mahdi’s guilty plea/sentencing and his 1 PCR Application and PCR hearing. Hurst
is not a new rule of constitutional law but was merely an application of the holdings in Ring and
Apprendi to Florida’s sentencing scheme where the defendant exercised his right to jury fact

finding at sentencing. Mahdi could have raised a Ring and/or Apprendi challenge to the death



penalty statute at the time of his guilty plea/sentencing in 2006, as others have, and did raise an
IAC claim for failure to raise a Ring and/or Apprendi challenge to the death penalty statue at his
1 PCR but did not prevail. Further, Mahdi may not raise this issue now because he is bound by
the 1 PCR Court’s previous determination in the 1% PCR that Mahdi made a strategic decision
he wanted to be sentenced by Judge Newman and not the jury he had selected, because he
believed he had a better chance of receiving a life sentence before Judge Newman. (AOD). Asa
result, the 2" PCR Court correctly found this ground is time barred and improperly successive.
Additionally, this ground is barred in PCR because it is not cognizable as a direct appeal

claim that could have been raised previously. Cf Simmons v, State, 264 S.C. 417, 423, 215

S.E.2d 883, 885 (1975); Drayton v. Evatt, 312 S.C. 4, 8, 430 S.E.2d 517, 520 (1993). Mahdi is

actually raising a Ring or Apprendi challenge to South Carolina’s death penalty statute. This

could have been raised at this plea/sentencing in 2006.

Lafler and Frye do not overcome the time and successiveness bars

Mahdi also relies on Lafler v. Cooper, 132 S.Ct. 1376 (2012) and Missouri v. Frye, 132

S.Ct. 1399 (2012) in an attempt to overcome the statute of limitations time bar and the
successiveness bar. Mahdi argues these cases created a new rule of constitutional law and one
retroactive and applicable to him or this claim would present material new facts not previously

presented. Mahdi is wrong. Lafler and Frye did not create new rules of constitutional law or

new rules of constitutional law that are to be retroactively applied to Mahdi [S.C. Code Ann, §

17-27-45(B)]. Waters v. United States, 2015 WL 5317516, at *2 (D. Del. Sept. 10, 2015). And,

Mahdi has not shown new material facts not previously presented because those facts were

known to Mahdi at the time of his guilty plea and sentencing and before his 1st PCR action. See

32



S.C. Code Ann. § 17-27-45 (C).

Every federal appellate Court to consider the issue has held that Lafler and Frve did

not establish a “new rule of constitutional law” but were applications of Strickland v.

Washington, 466 U.S. 668 (1984). See Wert v. United States, 596 Fed. Appx. 914, 917-18 (11th

Cir. 2015); United States v. Crisp, 573 Fed.Appx. 706, 708-09 (10th Cir. 2014); Navar v.

Warden Fort Dix FCI, 569 Fed.Appx. 139, 140 n.1 (3d Cir. 2014); Gallagher v. United States,

- 711 F.3d 315, 316 (2d Cir. 2013); In re Liddell, 722 F.3d 737, 738 (6th Cir. 2013); Pagan San

Miguel v. United States, 736 F.3d 44, 45 (1st Cir. 2013)(per curiam); In re King, 697 F.3d 1189

(5th Cir. 2012); Hare v. United States, 688 F.3d 878, 878-80 (7th Cir. 2012); Buenrostro v.

United States, 697 F.3d 1137, 1140 (9th Cir. 2012); Williams v. United States, 705 F.3d 293, 294

** Again, Mahdi argues in his Explanation that counsel did not advise Mahdi that if he went to
trial the jury would have to find unanimously the statutory aggravating circumstances rather than
Judge Newman. However, because Mahdi offered no evidence in support of this ground at his
1 PCR, there was no evidence offered by Mahdi at PCR that counsel did not advise Mahdi of
this. Further, the record of jury selection at which Mahdi was present indicates Mahdi was fully
aware if he proceeded to a jury trial, at sentencing, the jury would determine the existence of any
statutory aggravating circumstance. (R. 354-56, 434, 454-55, 481, 509, 518-19, 645). The 1*
PCR Court appropriately denied this ground because Mahdi offered no evidence in support of
this ground at all. (AOD, pp. 24-27). Furthermore, the record shows the evidence of the
statutory aggravating circumstances was overwhelming and Mahdi cannot show prejudice.
Mahdi burglarized Myers’ cabin and murdered Myers while still burglarizing Myers’ cabin with
a .22 rifle Mahdi had armed himself with [§ 16-3-20(C)(a)(1)(d)(the murder was committed
while in the commission of a burglary in any degree)]. After murdering Myers, Mahdi stole
multiple guns belonging to Myers, Myers’ truck keys, and Myers’ police issued truck and fled
the State [§ 16-3-20(C)(a)(1)(f)(the murder was committed while in the commission of larceny
with use of a deadly weapon)]. As the record of both the guilty plea and the 1 PCR shows,
Mahdi wanted to be sentenced by Judge Newman, for strategic reasons, and not the jury he had
selected and impaneled. As a result, he waived his right to a jury at both the guilt and sentencing
phases. Therefore, there is no reasonable probability Mahdi would not have pled guilty and
would have proceeded to trial. Hill v. Lockhart, 474 U.S. 52, 59 (1985). Mahdi also argues
counsel advised him Judge Newman would consider his guilty plea as evidence in mitigation and
Judge Newman did not consider his guilty plea as mitigation. However, this is incorrect. Judge
Newman considered the guilty plea as mitigation, he simply chose not to give it great weight
given the other evidence in the case. (See Sentencing Order, attached). Regardless, both of these
arguments above could have been raised at Mahdi’s 1 PCR as this information was within
Mahdi’s knowledge or in the plea/sentencing transcript or the Sentencing Order.
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(8th Cir. 2013); In re Graham, 714 F.3d 1181, 1183 (10th Cir. 2013); United States v. Lawton,

506 Fed. Appx. 722, 725 (10th Cir. 2012); In re Perez, 682 F.3d 930, 932-34 (11th Cir. 2012);

Miller v. Thaler, 714 F.3d 897, 902 (5th Cir. 2013); Hough v. United States, 177 F. Supp. 3d

782,785 (W.D.N.Y. 2016); Landron-Class v. United States, 86 F. Supp. 3d 64, 75 (D.P.R. 2015)

(collecting cases).'®

Other states considering this same issue have agreed. See Commonwealth v. Feliciano, 69

A.3d 1270 (Pa.Super. 2013); Commonwealth v. Hernandez, 79 A.3d 649 (Pa.Super. 2013);

Commonwealth v. Gallman, No. 885 EDA 2015, 2016 WL 1436489, at *5 (Pa. Super. Ct. Apr.

12, 2016); Commonweath v. Norris, No. 2512, EDA, 2015, 2016 WL 1064472, at *6 (Pa. Super.

Ct. Mar. 17, 2016); Black v. State, No. 66882, 2016 WL 763163, at *1 (Nev. App. Feb. 17,

2016), cert. denied, 2017 WL 69340 (U.S. Jan. 9, 2017); Young v. State, 2013 Ark. 513, 2, n. 1

(2013).

' See also Hestle v. United States, No. 05-40245, 2013 WL 1147712 (E.D.Mich. March 19,
2013)(compiling cases); Stewart v. Stephens, Civil No. 7:13-CV-013-0, 2015 WL 6522828, at
*2 (N.D. Tex. Oct. 26, 2015); Alvarado v. Stephens, Civil Action No. H-14-2587, 2015 WL
3775416, at *3 (S.D. Tex. June 16, 2015); Etheridge v. Morgan, Civil Action No. 3:15-CV-0486,
2015 WL 4041707, at *5 (W.D. La. May 11, 2015), adopted, 2015 WL 4042152 (W.D. La. July
1, 2015); Brown v. Director, TDCJ-CID, Civil Action No. 9:13-CV-50, 2014 WL 892170, at *3
(E.D. Tex. Mar. 3, 2014); Johnson v. Rader, Civil Action Nos. 13-2996, 13-3677, 2014 WL
198165, at *5 (E.D. La. Jan. 14, 2014), Suitt v. McCain, Civil Action No. 16-3887, 2016 WL
5395843, at *5 (E.D. La. Sept. 6, 2016), report and recommendation adopted, 2016 WL
5390396 (E.D. La. Sept. 27, 2016), Williams v. Cain, Civil Action No. 15-3852, 2016 WL
4063863, at *1 (E.D. La. July 29, 2016); United States v. Cruz, Criminal No. 99-10172-GAO,
2016 WL 4083326, at *2 (D. Mass. July 20, 2016); Hough v. Snyder-Norris, Civil Action No.
):16-CV-43-HRW, 2016 WL 3820562, at *6 (E.D. Ky. July 12, 2016); Nechovski v. Snyder-
Norris, Civil Action No. 0:16-CV-3-HRW, 2016 WL 3552196, at *6 (E.D. Ky. June 23, 2016);
Shawley v. Bear, Civ-15-1168-C, 2016 WL 1643460, at *3 (W.D. Okla. Mar. 24, 2016), report
and recommendation adopted, 2016 WL 1629397 (W.D. Okla. Apr. 22, 2016), certificate of
appealability denied, 2016 WL 5543291 (10th Cir. Sept. 29, 2016); Armour v. Brewer, Case No.
16-10937, 2016 WL 1259113, at *3 (E.D. Mich. Mar. 31, 2016), appeal dismissed (Aug. 22,
2016); Leon v. Ryan, No. CV-14-01755-PHX-DLR(ESW), 2015 WL 6769146, at *2 (D. Ariz.
Sept. 17, 2015), report and recommendation adopted, 2015 WL 6749743 (D. Ariz. Nov. 5,
2015).




Moreover, even if Lafler or Frye announced a new rule of constitutional law, neither case
contains any language regarding the retroactivity of the rule, and no subsequent Supreme Court

case has held the rule applies retroactively on collateral review. Gallagher v. United States, 711

F.3d 315; Baker v. Ryan, 497 Fed.Appx. 771, 773 (9th Cir. 2012); United States v. Ocampo, 919

F. Supp. 2d 898, 915 (E.D. Mich. 2013); See Tyler v. Cain, 533 U.S. 656, 663 (2001)."7 In short,

neither Lafler nor Frye satisfies § 17-23-45. Therefore, the one-year period of limitations began

to run when Mahdi's conviction became final. Waters v. United States, Civ. Act. No. 12-1593-

LPS, 2015 WL 5317516, at *2 (D. Del. Sept. 10, 2015); Villega—Angulo v. United States, 213

F.Supp.3d 305, 316 (2016). Conclusively, the statute of limitations has well run, as has Mahdi's

time limit. Villega—Angulo, supra; Suitt v. McCain, No. CV 16-3887, 2016 WL 5395843, at *5

(E.D. La. Sept. 6, 2016), report and recommendation adopted, 2016 WL 5390396 (E.D. La.
Sept. 27, 2016). This 2™ or successive Application was not brought within one (1) year of a

newly recognized right made retroactively applicable to cases on collateral review.

Further, this current Application was brought more than 1 year after Frye and Lafler were

decided. Leon v. Ryan, No. CV-14-01755-PHX-DLR(ESW), 2015 WL 6769146, at *2 (D. Ariz.
Sept. 17, 2015), report and recommendation adopted, 2015 WL 6749743 (D. Ariz. Nov. S,

2015). Therefore, this claim is time barred for this reason as well.

Finally, Mahdi does not advance any facts supporting his claim, which rests primarily on

counsel's purported pre-plea advice and the Court's sentence, which would have been obvious to

him at the time he changed his plea and was subsequently sentenced. See United States v. Cruz,

'7 See also Armour v. Brewer, Case No. 16-10937, 2016 WL 1259113, at *3 (E.D. Mich. Mar.
31, 2016), appeal dismissed (Aug. 22, 2016); Shawley v. Bear, Civ-15-1168-C, 2016 WL
1643460, at *3 (W.D. Okla. Mar. 24, 2016), report and recommendation adopted, 2016 WL
1629397 (W.D. Okla. Apr. 22, 2016), certificate of appealability denied, 2016 WL 5543291
(10th Cir. Sept. 29, 2016);
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Criminal No. 99-10172-GAO, 2016 WL 4083326, at *2 (D. Mass. July 20, 2016); Hough v.
Snyder-Norris, Civil Action No. 0:16-CV043-HRW, 2016 WL 3820562, at *6 (E.D. Ky. July 12,
2016). As a result, he cannot fit under the time bar exception of Section 17-27-45(C). Mahdi
has not shown evidence of material facts not previously presented and heard that requires
vacation of the conviction or sentence, because in order to fit under this exception the application
must be filed under this chapter within 1 year after the date of actual discovery of the facts by the
applicant or after the date when the facts could have been ascertained by the exercise of

reasonable diligence. S.C. Code Ann. § 17-27-45 (C). Mahdi cannot meet this test. As stated

above, Lafler and Frye are not new rules of constitutional law, but a simple application of

Strickland. Gallagher, 711 F.3d at 316; Miller, 714 F.3d at 902; In re King, 697 F.3d 1189;

Gallman, 2016 WL 1436489, at *5. Mahdi knew all these facts under this allegation at the time
of his plea and sentencing and could have raised a Strickland claim in this regard at his 1 PCR
hearing in 2009.
Mahdi’s Austin claim has no merit
Finally, the Austin claim was properly dismissed by the 2" PCR Court because Mahdi is

not entitled to an Austin appeal under South Carolina law. Austin v, State, 305 S.C. 453, 409

S.E.2d 395 (1991); Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991); Odom v. State, 337 S.C.
at 261-262, 523 S.E.2d 753; Hope v. State, 328 S.C. 78, 492 S.E.2d 76 n. 1 (1997); King v. State,
308 S.C. 348, 348-49, 417 S.E.2d 868 (1992). In his 2™ or successive PCR application, Mahdi

alleges he is entitled to an Austin v. State, 305 S.C. 453, 409 S.E.2d 395, appeal because PCR

appellate counsel did not raise certain issues on appeal from the denial of his 1* PCR that he now
wishes to raise. Mahdi is not entitled to an Austin appeal under these circumstances. Austin,

supra. Mahdi’s 1% PCR counsel filed an appeal from the denial of his 1*' PCR application and 3
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collateral appellate attorneys appointed to represent Mahdi chose to raise only 1 issue from the
denial of his 1*' PCR application. (Petition for Writ of Certiorari [merits petition]). This Court
denied certiorari in the PCR appeal. Mahdi then filed a Petition for Writ of Certiorari in the U.S.
Supreme Court raising the same issue and certiorari was denied. As a result, Mahdi has already
had 1 full round of PCR appeals to this Court and the U.S. Supreme Court. However, Austin
does not entitle Mahdi to another appeal from the denial of his 1* PCR where PCR appellate
counsel chose not to raise certain issues in the 1 PCR appeal. Austin “is applicable to its

particular factual situation...” Aice, 305 S.C. at 452, 409 S.E.2d at 394. That is where the

applicant wished to appeal from the denial of PCR but was denied the opportunity to seek
appellate review or the right to appellate review of a previous PCR order was not knowingly

and intelligently waived. Austin, supra; Aice, supra, Odom, 337 S.C. at 261-262, 523 S.E.2d

753; Hope v. State, 328 S.C. 78, 492 S.E.2d 76 n. 1; King, 308 S.C. at 348-49, 417 S.E.2d 868.

Neither of these occurred in this case.'®

Mahdi is not entitled to an Austin appeal under South
Carolina law. Thus, as the 2" PCR Court correctly found, Mahdi cannot overcome the time and
successiveness bar and this application must be dismissed.

Further, ineffective assistance of PCR appellate counsel is not an exception or an excuse

allowing the filing of a 2nd or successive PCR application in violation of the statute of

** To accept Mahdi’s argument would result in every capital and non-capital PCR Applicant
being entitled to a 2" PCR appeal when they did not agree or later claimed they did not agree
with the issues raised by PCR appellate counsel. Additionally, there would have to be an
additional hearing to determine why PCR appellate counsel did not raise certain issues [i.e.
whether Mahdi did not want to raise those issues or PCR appellate counsel made a strategic
decision to not raise certain issues]; and, if there was any prejudice to the applicant. As set forth
in Respondent’s Return to the Petition for Writ of Certiorari in the 1* PCR Appeal, many PCR
issues were abandoned on appeal because they lacked any merit and to remove the aggravating
evidence that would have been before this Court with such PCR claims. (See Return to P.W.C.,
Mahdi v. State, 1 PCR Appeal & AOD).
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limitations for PCR actions or the successiveness bar. Robertson v. State; Kelly v. State, 404

S.C. 365, 366, 745 S.E.2d 377, 378 (2013).
Mahdi’s Grounds are barred by the defense of laches
As the 2" PCR Court correctly found, Mahdi’s grounds asserted in his 2" PCR

Application are also barred by the defense of laches. Ex parte Stokes, 256 S.C. 260, 182 S.E.2d

306 (1971); Bray v. State, 366 S.C. 137, 140, 620 S.E.2d 743, 745 (2005)(*Laches is “neglect for
an unreasonable and unexplained length of time, under circumstances affdrding the opportunity

for diligence, to do what in law should have been done.”); Whitehead v. State, 352 S.C. 215, 574

S.E.2d 200 (2002), citing Hallums v. Hallums, 296 S.C. 195, 198-99, 371 S.E.2d 525, 527

(1988). The claims Mahdi is raising in his 2™ Application could have been raised at
plea/sentencing, at his 1% PCR, and/or on appeal from the denial of his 1% PCR. Mahdi was
represented by 2 death penalty qualified counsel at trial/plea and sentencing. Mahdi was
represented at PCR by 2 statutorily qualified counsel. And, Mahdi was represented on appeal
from the denial of PCR by 3 competent counsel, including 1 of his PCR attorneys. Mahdi has
waited an unreasonable and unexplained length of time to assert the present grounds. As a result,
all of Mahdi’s Grounds asserted in his 2nd PCR Application are barred by the defense of laches.
The 2" PCR Court could not address grounds abandoned or not addressed in the 1* PCR
Finally, in his 2™ or Successive PCR Application, Mahdi also asked 2" PCR Court to rule
on any grounds not addressed or abandoned ar rhe I* PCR. Respondent is not aware of any legal
authority or rule that would allow the 2™ PCR Court to address any issue not addressed at the 1*
PCR or abandoned by prior statutorily qualified PCR counsel at the 1% PCR. As a result, this
ground is also time barred and improperly successive under South Carolina law in that it sought

the 2" PCR Court to rule on an issue or issues raised at the 1% PCR but not ruled on or
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abandoned at the 1 PCR. The 2" PCR Court also properly dismissed this claim as not
cognizable before the Court and barred by laches, res judicata, collateral estoppel, judicial
estoppel, and/or the law of the case.
CONCLUSION

Consequently, for all the foregoing reasons, the 2™ PCR Court properly dismissed
Mahdi’s 2" or successive PCR action as time barred under South Carolina law pursuant to § 17-
27-45; improperly successive under South Carolina law pursuant to § 17-27-90; properly found
Mahdi’s claims in this successive PCR Application are barred by the doctrines of laches; and,
Mahdi’s direct appeal grounds are not cognizable in PCR and/or barred by the doctrines of res
judicata, collateral estoppel, judicial estoppel and the law of the case. Additionally, the 2" PCR
Court properly denied Mahdi’s request for an Austin appeal where he has already had 1 full PCR
appeal to this Court and the U.S. Supreme Court. As a resul‘t, based on all of the foregoing, this
2" or successive PCR Application was also properly dismissed with prejudice pursuant to § 17-
27-70 (b) (summary dismissal may be allowed “[w]hen a court is satisfied, on the basis of the
application, the answer or motion, and the record, that the applicant is not entitled to post-
conviction relief and no purpose would be served by any further proceedings....”). Finally,
based on all the foregoing, there was no genuine issue of material fact and this action was
properly dismissed pursuant to § 17-27-70 (c) (summary disposition is allowed “when it appears
from the pleadings, depositions, and admissions and agreements of fact, together with any
affidavits submitted, that there is no genuine issue of material fact and the moving party is
entitled to judgment as a matter of law.”). See also Rule 56, SCRCP (defining the standard for
granting a motion for summary judgment). As a result of all of the foregoing, Mahdi’s Rule

243(c), SCACR Explanation is insufficient and this appeal should be dismissed.
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STATE OF SOUTH CAROLINA F_ ! g ﬁ THE COURT OF COMMON PLEAS

COUNTY OF CALHOUN C/A No. 2017-CP-09-00004

o ZUHJUHb P 212
Mikal Mahdi, SCDC #5238, *CAPITAL PCR*

KEN '\" )} HHASTY
Applicant, CLER A XOF COURT

vs. (oLH0GR COURT DRDER OF DISMISSAL

State of South Carolina,

Respondent.

vvvvvv

On January 10, 2017, Applicant, Mikal Mahdi (*Mahdi”), a death sentenced inmate, filed
the above captioned second (2™ or successive PCR action in the Court of Common Pleas for
Calhoun County, again collaterally challenging his guilty plea convictions and sentence of death
previously imposed by the Honorable Clifion Newman, Circuit Court Judge.- Mahdi first (")
collaterally challenged his guilty plea convictions and death scmenc'e in a 2009 PCR application
(2009-CP-09-00164) that was denied and dismissed by this Comj, after a PCR evidentiary merits
hearing, in an Amended Order of Dismissal. Mahdi’s appeal from the denial of his 2009 PCR
application was denied by both the South Carolina Supreme Court and the United States
Supreme Court. By Order, the South Carolina Supreme Court has re-appointed this Court to
preside over this current action and hear all motions.

Respondent’s Motion

On February 10, 2017, Responc.jenl filed a “Return and Motion to Dismiss™ this 2" or
successive PCR action for the following reasons: (1) the action is time barred and improperly
successive under South Carolina law: (2) the action is baired by the doctrine of laches; (3)
several of Mahdi’s grounds are barred by the doctrines of res judicata, Colléleral estoppel,
judicial estoppel, and the principle of “the law of the case;” (4) Mahdi’s direct appeal grounds
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are not cognizable on post-conviction relief; and (5) there is no merit to any of Mahdi's direct |
appeal grounds because of extant case law and the record in this case. For all of these reasons,
Requndent asserted the application must be denied and dismissed with prejudice pursuant to: (1)
S.C. Code Ann. § 17-27-45 (the PCR statute of limitations); (2) S.C. Code Ann. Section 17-27-
90 (the successiveness bar); (3) S.C. Code § 17-27-70 (b) (summary dismissal may be allowed
“[w]hen a court is satisfied. on the basis of the applicafion, the answer or motion, and the record,
that the applicant is not entitled to post-conviction relief and no purpose would be served by any
further proceedings....”); and, (4) S.C. Code Ann. § 17-27-70 (c¢) (summary d'isposition is
allowed “when it appears from the pleadings, depositions, and admission§ and agreements of
fact, together with any affidavits submitted, that there is no genuine issue of material fact and the
moving party is entitled to judgment as a matter of law.”). See also Rule 56, SCRCP (defining
the standard for granting a motion for summary judgment).' * Mahdi filed a Response opposing
Respondent’s Motion. Respondent filed a detailed Reply to that Response. ‘On April 13, 2017,
this Court notified counsel for both Mahdi and the State that a hearing would be held on the
State’s motion on May 1, 2017 at 10:30 a.m. at the Bamberg County Courthouse.
The Hearing on the Motion to Dismiss

On May 1, 2017, at the Bamberg County Courthopse, this Court held a hearing on

Respondent’s motion to dismiss this current action for the above stated reasons. Present were

Mahdi’s federal habeas counsel E. Charles Grose Jr. and John L. Warren, IIl., Esquires.

' Mahdi contends the State moved to dismiss this 2™ or successive application pursuant to Rule
12(b)(6), SCRCP; however, Respondent moved to dismiss this application pursuant to S.C. Code
Ann. Sections 17-27-45 (the PCR statute of limitations); 17-27-90 (the successiveness bar) and
17-27-70(b) & (¢). Section 17-27-70(c) provides the same standard for dismissal of a PCR
application as a motion for summary judgment under Rule 56, SCRCP. Further, Mahdi admits
the SCRCP are applicable to PCR actions. As a result, Rule 56, SCRCP would be just as
applicable as Rule 12(b)(6). Further, Rule 71.1(a), SCRCP provides where there is an applicable

PCR statute, the statute controls over the Rule of Procedure.
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Respondent was represented by Assistant Attorney General J. Anthony Mabry who filed the
motion on behalf of Respondent. Mahdi waived his presence at the hearing.2 No evidence or
affidavits were submitted by either'party at the motion hearing. This Court heard argument from
both Respondent and the Applicant and considered the legal authority submitted at the hearing
on the motion. On June 6, 2017, this Court notified counsel for both parties that: (1) pursuant to
S.C. Code Ann. § 17-25-45, this Court found the current 2™ or successive PCR application to be
outside the statute of limitations for PCR actions; (2) pursuant to S.C. Code Ann. § 17-27-90,
this Court found the current application~ was improperly successive under South Carolina law; (3)
pursuant to S.C. Code Ann. § 17-27-70(b) summary disposition was proper and is allowed under
the terms of the statute; and, (4) based on a review of the pleadings, past procedural history,
memos, briefs, applicable case law, and arguments of counsel, this Court found there was no
genuine issue of material fact and Respondent was entitled to judgment as a matter of law
pursuant to S.C. Code Ann. § 17-27-70(c) and Rule 56, S.C.R.C.P. This Court directed Mr.
Mabry to submit a proposed Order of Dismissal consistent with these findings ﬁsing his p.revious
briefs submitted to the Court as an outline for the Order. This Order of Dismissal follows.
This Court’s Ruling on the Motion

After consideration of Respondent’s Motion, Mahdi’s response, Respondent’s Reply, and
the arguments of counsel at the hearing on the motion and the legal authority submitted, this
Court finds and concludes this application must be denied and dismissed with prejudice for the
following reasons: (1) the application is time barred under the South Carolina statute of

limitations for PCR actions (S.C. Code Ann. § 17-27-45); (2) the application is improperly

2 On April 12, 2017, counsel for Mahdi notified this Court by e-mail that after conferring with
Mr. Mahdi, Mr."'Mahdi waived his presence at the hearing on the State’s motion and the motion
hearing could proceed in his absence. Counsel for Mahdi also agreed the hearing on the State’s
motion could proceed in Mahdi's absence and notified this Court of the same by e-mail.
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successive under South Carolin# law (S.C. Code Ann. § 17-27-90); (3) based on the pleadings
and the record Respondent is entitled to judgment as a matter of law (S.C. Code Ann. § 17-27-
70(b); and, (4) based on a review of the pleadings, past procedural history, memos, briefs,
applicable case law, and arguments of counsel, there is no genuine issue of material fact and
Respondent is entitled judgment as a matter of law (S.C. Code Ann. § 17-27-70(c) and/or Rule
56, SCRCP).
L.
PROCEDURAL HISTORY

Mahdi murdered James E. Myers on June 18, 2004 in Calhoun County. Mahdi was
arrested on June 21, 2004 in Florida on a fugitive warrant, returned to Soﬁth Cafolina, and
formally charged with Myers’ murder, the theft of his truck, and the burglary of his shed/cabin.?
Mahdi was indicted by the Calhoun County grand jury on August 23, 2004 for murder, grand
larceny > $5,000, and burglary 2nd degree (violent) (Ind. #s 2004-GS-09-243 - 44). The State
sought the death penalty for the murder. Carl Grant and Glenn Walters, Esquires, were
appointed to represent Mahdi.* The South Carolina Supreme Court assigned the Honorable
Clifton Newman, Circuit Court Juage, to preside over the capital trial. From November 26-29,
2006, individual juror voir dire and capital jury selection was completed with a jury and 4

alternates impaneled.

* The building referred to in the record as “the shed™ is more like a cabin. It is located on victim
James Myers’ farm, and contains furniture and a television. Myers® and his wife were married
there. Myers’ wife had an office in the “shed”/cabin.

* Mr. Grant suffered a serious injury the early summer of 2006 and was relieved as counsel.
Glenn Walters was substituted as 1% chair counsel and Josh Kroger, Esquire was appointed to

replace Mr. Walters as 2™ chair counsel.
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The Guilty Pleas

Prior to the swearing of the jury, on November 30, 2006, Mahdi waived his right to a jury
determination of guilt and sentencing, and entered pleas of guilty to all che'lrges. (R 123-1336).
Judge Newman accepted Mahdi’s pleas of guilty and ensured they were knowingly, voluntarily,
and intelligently entered by extensive questioning of Mahdi under oath. After acceptance of the
pleas, the impaneled unsworn jury and alternates were dismissed. (R 1259-84).

The Sentencing Proceeding

After the required 24 hour waiting period, the sentencing proceeding was conducted
December 1-6, 2006. On December 8, 2006, Judge Newman issued his sentencing decision by
reading into the record his written sentencing order, ﬁled the same date. (R 1726-42, 1810-26,
1842-53). Judge Newman found 2 statutory aggravating circumstances proven beyond a
reasonable doubt: (1) the murder was corhmitted in the commission of a grand larceny; and (2)
the murder was committed in the commission of a burglary. (R 1730-31, 1814-15, 1845). After
considering all of the evidence in extenuation, aggravation, and mitigation of punishment, Judge
Newman sentenced Mahdi to death for the murder of James Myers. (R 1726-42, 1810-26).
Mahdi was sentenced to 15 years for burglary 2nd degree and 10 years for gl'aqd larceny, to run
consecutively to one another and to the murder sentence. (R 1741, 1825).

The Direct Appeal

Mahdi directly appealed only his death sentence to the South Carolina Supreme Court.
On.June 15, 2009, the Court affirmed. Mahdi v. Sraté, 383 S.C. 135, 678 S.E.2d 807 (2009). The
Remittitur was issued on July 1, 2009. Mahdi did not seek certiorari to the U.S. Supreme Court.
Mahdi filed a Motion for Stay of Execution to pursue PCR. On July 23, 2009, the South

Carolina Supreme Court granted the stay assigning this Court to hear the PCR action.



The 1™ PCR Action

Mahdi filed a PCR application on August i8, 2009 (C/A # 2009-CP-09-00164) and
several subsequent amendéd applications raising numerous grounds. Mahdi was appointed two
(2) statutorily qualified capital PCR attorneys pursuant to S.C. Code Ann. § 17-27-160(B)
(2014)(identifying requisite qualifications for counsel appointed to represent an indigent, capital
PCR applicant), to represent him in the PCR action, Teresa Norris and Robert Lominack,
Esquires. See Robertson v. State, 418 S.C. 505, 795 S.E.Zd 29 (2016). The State filed a Return
to each PCR application and amendment.

On March 9, 2011, an evidentiary (PCR) merits hearing was held before this Court.
Present were Mahdi, his PCR éttomeys, along with the Attomey General’s Office. Mahdi called
several witnesses to testify at the hearing: Carson Burwell, Rose Gupton, Sophie Gee, Myra
Harris, Carol Wilson, George Smith, Sharon Pond, Lawanda Burwell, Doctors Craig Haney,
DeRossett Myers, Nicholas Cooper-Lewter, and Donna M. Schwanz-Watts. Mahdi also
submitted sworn affidavits of James Woodléy, Dora Wynn, Doug Pond, and Sandra Burwell and
introduced documentary exhibits. Mahdi did not testify at the PCR hearing. Respondent called
the following witnesses at the evidentiary hearing: Carl Grant, Esq., Glenn Walters, Esq., Josh |
Koger, Esq., Paige‘ Tarr Haas Munn, James Gordan, Doctors Thomas Martin and Geoffrey
McKee. Additionally, exhibits were introduced by Respondent. At the evidentiary hearing, this
Court had the opportunity to view and hear the witnesses who testified in person, and make a
credibility assessment with regard to each witness.

On December 18, 2012, after reviewing the record, including trial record and exhibits,
and after reviewing all of the evidepce submitted in the case, including the testimony of each

witness and the PCR exhibits, and after making a credibility assessment regarding the witnesses
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and evidence introduced, this Court found the application to be without merit and denied and
dismissed the application and all grounds with prejudice in an Order of Dismissal, filed January
8, 2013. Thg State filed a timely Rule 59, SCRCP, Motion to Alter or Amend one (1) of the
findings in the Order.® On February 11, 2013, this Court heard argument on the Rule 59 Motion.
After careful consideration of the entire record, the arguments of Respondent and Mahdi, and
after careful reconsideration of the law and all of the evi.dence and testimony in the case, this
Court granted the State’s Rule 59 Motion as to that one (1) portion of the Order and entered an
Amended Order of Dismissal 'denying and dismissing all grounds as the ﬁn.al Order of Dismissal.
Mahdi filed a Rule 59 Motion, which was denied by this Court.
The Appeal from the Denial of PCR

Mﬁhdi appealed the denial of his PCR application (2009-CP-09-00164) by way of a
Petition for Writ of Certiorari [a merits petition] in the South Carolina Supreme Court. Mahdi
was represented by Seth Farber, Brandon Duke, and Teresa Norris, Esquires. Those three (3)
PCR appellate attorneys, including one (1) of Mahdi’s PCR attorneys, chose to raise only one (1)
issue from the denial of PCR. The State filed a Return to the Petition. Mahdi filed a Reply to
the State’s Return. On September 8, 2016, the South Carolina Supreme Court denied the Petition
for Writ of Certiorari. The Remittitur was issued on September 26, 2016. |

The Petition for Writ of Certiorari il( the U.S. Supreme Court

Mahdi appealed from the South Carolina Supreme Court’s denial of certiorari from PCR

to the United States Supreme Court by way of a Petition for Writ of Certiorari. Respondent filed

its Brief in 'Opposition to the same. Mahdi filed a Reply to Respondent's Brief in Opposition.

% In its Rule 59 Motion, the State objécted to the Court’s finding of deficient performance under
" Ground 10(a)/11(a)iii. The State’s reasons for the Motion are fully set forth in its Motion to
Alter or Amend. The State did not object to the Court’s finding Mahdi had not established

prejudice under the same ground.
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On February 21, 2017, the Petition for Writ of Certiorari was denied by the United States
Supreme Court.
The Federal Habeas Petition

Mahdi previously filed an application for a stay of execution in the United States District
Court for South Carolina to file a federal habeas petition (Mahdi v. Stirling, C/A No 16-mc-402,
D.S.C. filed Oct. 5, 2016). The stay request was granted Oct. S, 2016. Counsel was appointed
on October 13, 2016. When the stay expired, Mahdi filed a place-holder petition and was
granted a further stay of execution. Mahdi has not yet filed his final amended federal habeas
petition. It is anticipated, in the federal habeas petition, Mahdi will allege grounds he previously
raised in state court but which were denied and attempt to raise pursuant to Martinez v. Ryan,
132 S.Ct. 1309 (2012) the unexhausted, but technically exhausted, claims he raises in this 2™ or
successive PCR application.®

The 2" Successive PCR Action

After filing his federal habeas stay request and while that stay was still pending, Mahdi
filed this 2" or successive PCR application, through federal habeas counsel, in thié Court on
January 10, 2017. In this 2™ PCR application, Mahdi raises the following grounds:
10(a)/11(a) S.C. Code Ann. Section 16-3-20, which requires a judge to sentence the defendant

following a guilty plea, violates the Sixth Amendment of the United States Constitution , which
is applicable to the states through the Fourteenth Amendment, because a judge rather that a jury

® Martinez held, when a State requires a prisoner to raise an ineffective-assistance-of-trial-
counsel claim in a collateral proceeding, a prisoner may establish cause for a defauit of an
ineffective-assistance claim in two circumstances: (1) where the state courts did not appoint
counsel in the initial-review collateral proceeding for a claim of ineffective assistance at trial,
and (2) where appointed PCR counsel in the initial-review collateral proceeding, should have
raised the claim, i.e. counsel was ineffective under the standards of Strickland v. Washington,
466 U.S. 668 (1984). To overcome the default, a prisoner must also demonstrate the underlying
ineffective-assistance-of-trial-counsel claim is a substantial one, which is to say that the prisoner

must demonstrate that the claim has some ment. Martinez. at 1318-19,
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finds facts required for imposition of a death sentence. Hurst v. Florida, __U.S. __, 136 S.Ct.
616 (2016). S.C. Code Ann. Section 16-3-20, as written by the General Assembly and construed
by the South Carolina Supreme Court, denied Mr. Mahdi his right to have a jury determine the
existence of aggravating circumstances, consider statutory and non-statutory mitigation
circumstances, and determine whether a death sentence should be imposed.

10(b)/11(b) Mr. Mahdi was denied the right to effective assistance of counsel—guaranteed by
the Sixth and Fourteenth Amendments to the United States Constitution and by Article I,
Sections 3 and 14 of the South Carolina Constitution—during the guilt or innocence phase of his
capital trial because his trial counsel advised him that the guilty plea would be considered as
mitigation. Trial counsel advised Mr. Mahdi that pleading guilty to murder, second-degree
burglary, and grand larceny would be considered mitigation. Relying on that advice, Mr. Mahdi
pleaded guilty. Judge Newman did not consider the guilty plea as mitigation. Judge Newman
sentenced Mr. Mahdi to death.

10(c)/11(c) Pursuant to Austin v. State, 305 S.C. 453, 409 S.E. 395 (1991), Mr. Mahdi seeks an
appeal on the following grounds for relief and supporting facts raised in the initial application for
post-conviction relief (Case No. 2009-CP-09-164), as amended:

Applicant was denied the effective assistance of counsel during the sentencing
phase of his trial in violation of South Carolina law and the Sixth and Fourteenth
Amendments to the United States Constitution.

- Trial counsel failed to object when the trial judge improperly based his decision
to impose a death sentence on petitioner’s assertion of his right to a jury trial,
thereby effectively punishing him for exercising this constitutional right. Counsel’s
deficient performance in failing to preserve the issue for appellate review deprived
Petitioner of the right to effective assistance of counsel.

- Counsel failed to adequately advise Applicant of the advantages of jury sentencing,
which resulted in the Applicant pleadmg guilty and purporting to waive his right to
jury sentencmg

- Counsel failed to adequately investigate, develop, and present mitigation evidence
concerning Applicant’s family, social, institutional, and mental health history.

- Counsel failed to assert that Applicant’s death sentence violates the Cruel and
Unusual Punishment Clause of the Eighth Amendment to the United States
Constitution due to Applicant’s developmental deficits.

- Counsel failed to assert that S.C. Code Ann. Section 16-3-20 is unconstitutional in
that it automatically precludes jury sentencing following a guilty plea in violation of
the Sixth, Eight, and Fourteenth Amendments as addressed in Ring v. Arizona, 536
U.S. 584 (2001). Moreover, this statute forces a capital defendant to choose between
his right to a jury trial and his right to present mitigating evidence namely that he has
accepted responsibility for the crime. While this issue has been rejected by state

£
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courts, see State v. Downs, 361 S.C. 141, 604 S.E.2d 377 (2004), it has not been
reviewed by federal courts and counsel were thus ineffective in failing to adequately
preserve the record for subsequent litigation.

Applicant’s death sentence violates the Cruel and Unusual Punishment Clause of the Eighth
Amendment to the United States Constitution due to Applicant's developmental deficits.

- At the time of the offenses, Applicant was developmentally impaired such that he
had the “mental age™ of a juvenile due to his atrocious background of deprivation,
neglect, abuse, and institutionalization. The Cruel and Unusual Punishment Clause
precludes the infliction of the death penalty upon him, just as it precludes execution
of those under the age of 18 at the time of the offenses, because of these grave
developmental deficits. See Roper v. Simmons, 543 U.S. 551 (2005).

Prior post-conviction relief counsel abandoned numerous grounds for relief that were included in
Mr. Mahdi’s application for post-conviction relief.

10(d)/11(d) If the State contends that any of the grounds for relief identified in paragraph 10(c)
were not ruled upon by the initial post-conviction relief judge, then Mr. Mahdi seeks a ruling so
that he may appeal. In prior pleadings, the State has contended that prior post-conviction relief
counsel abandoned grounds for relief at the evidentiary hearing.
(See C.A. #2017-CP-09-00004, pp. 2-4).
1L
FINDINGS OF FACT AND CONCLUSIONS OF LAW

Mahdi has already had a full round of PCR remedies (C/A No. 2009-CP-09-00164).
Mahdi’s 2009 PCR action challenging his guilty plea convictions and sentence of death [raising
numerous grounds] was denied and dismissed with prejudice after a full evidentiary (PCR)
merits hearing by this Court (“the PCR Court™). (Amended Order of Dismissal, C.A. # 2009-CP-
09-164). Mahdi’s Rule 59, SCRCP, Motion to Alter or Amend was also denied by this Court.

During the pendency of his 2009 PCR action and at the evidentiary PCR merits hearing,

Mahdi was represented by two (2) statutorily qualified PCR counsel, Teresa Norris and Robert

Lominack, Esquires. S.C. Code Ann. § 17-27-160(B) (identifying requisite qualifications for
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counsel appointed to represent an indigent, capital PCR applicant). Cpmpare Robertson v. State,
418 S.C. 505, 795 S.E.2d 29 (2016).

Mahdi conceded at the hearing on the present motion that Ms. Norris and Mr. Lominack
were statutorily qualified PCR counsel pursuant to Section 17-27-160(B). This Court would also
note that Mahdi has never alleged as a ground for relief in this 2™ or successive PCR Application
that his 1% PCR counsel were not statutorily qualified.” Mahdi has not submitted the affidavit of
either PCR counsel asserting they were not statutorily qualified to represent him in his 18 PCR
action. Compare Robertson, supra.

Mahdi appealed the denial of his 1st PCR action to the South Carolina Supreme Court by
way of a Petition for Writ of Certiorari [a merits petition]. On appeal from the denial of PCR,
Mahdi was represented by three (3) PCR appellate attorneys, and Mahdi raised the following
issue to the South Carolina Supreme Court:

Was Petitioner denied the effective assistance of counsel at his capital sentencing

proceeding by trial counsels’ decision to rely entirely on a single expert witness to

present mitigating evidence about Petitioner’s background instead of calling
available lay witnesses who could have provided detailed and specific testimony

in mitigation?

(Petition for Writ of Certiorari, p. 2). Respondent filed a responsive brief. 'i"he South Carolina
Supreme Court denied certiorari. The Remittitur was issued.

Mahdi filed a Petition for Writ of Certiorari in the United States Supreme Court. The

State filed a Brief in Opposition. Mahdi filed a Reply. The United States Supreme Court denied

the Petition for Writ of Certiorari. As a result, Mahdi has had one (1) complete round of PCR

remedies.

7 (See Successive Application for PCR, Amended Successive Application for PCR). -
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On Decemﬁer 14, 2016, the South Carolina Supreme Court decided Robertson v. State,
418 8.C. 505, 795 S.E.2d 29 (2016).  The Court ruled Martinez v. Ryan, 132 S.Ct. 1309, was not
a reason to allow the filing of a 2™ or successive PCR application in a capital case. The Court
also ruled the fact that a capital PCR applicant was not represented by statutorily qualified PCR
counsel at his first (1*) PCR was a sufficient reason to allow the filing of a 2™ or successive PCR
application. The Court remanded the case to the Circuit Court solely to determine: (1) if
Robertson’s 1% PCR counsel were statutorily qualified or not; and, (2) if not statutorily qualified,
whether Robertson was prejudiced by the fact that his 1™ PCR attorneys were not statutorily
qualified. /d. Subsequent to the Court’s opinion in Robertson, Mahdi filed this 2™ or successive
PCR action. Mahdi does not assert in this 2™ or successive PCR application that his 1* PCR
attorneys were not statutorily qualified. Respondent filed its Motion to Dismiss relying on
Robertson and other South Carolina case law asserting this application is time barred and
improperly successive.

The PCR statute provides both a time limitation and a bar to successive applications.
S.C. Code Ann. § 17-27-45 (A) provides a PCR action “must be filed within one year after the
entry of a judgment of conviction or within one year after the sending of the remittitur to the
lower court from an appeal or the filing of the final decision upon an appeal, whichever is later.”
S.C. Code Ann. § 17-27-90 provides “[a]ll grounds for relief available to an applicant ... must be
raised in his original, supplemental or amended application.” As a result, for the reasons set
forth herein, Mahdi is not entitled to file this 2™ or successive PCR application. Robertson v.
State, supra. Mahdi's present application must be dismissed as untimely and improperly
successive. Robertson. See Wade v. State, 348 S.C. 255,.264, 559 S.E.2d 843, 847 (2002) (“An

individual under PCR effectively is granted one chance to argue for relief and must do so within
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a year of his final appeal®). Accord In re Stays of Execution in Capital Cases, 321 S.C. 544,
548. 471 S.E.2d 140, 142 (1996) (to receive a stay from the state to pursue “a successive action
for post-conviction relief or habeas corpus in the circuit court or in the original jurisdiction of
this Court™ death-sentenced applicant “must demonstrate that there are exceptional
circumstances warranting the issuance of the stay”) (emphasis added).
A. The Present Action is Time Barred

This present 2" PCR Application is time barred under the South Carolina Statute of
Limitations for PCR actions and must be dismissed with prejudice. South Carolina Code Ann. §
17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed within

one year after the entry of a judgment of conviction or within one year after

the sending of the remittitur to the lower court from an appeal or the filing

of the final decision upon an appeal, whichever is later.
Mahdi was convicted on November 30, 2006 and sentenced to death on December 8, 2006. The
final decision in the appeal was issued by the South Carolina Supreme Court on June 15, 2009.
Mahdi v. State, 383 S.C. 135, 678 S.E.2d 807 (2009). The Remittitur was issued on July 1,
2009. Mahdi was therefore required to file this application before July 1, 2010. The current
- application was filed on January 10, 2017, which was more than six (6) years after the
statutory filing period expired.

However, § 17-27-45 also states:

When a court whose decisions are binding upon the Supreme Court of this State

or the Supreme Court of this State holds that the Constitution of the United

States or the Constitution of South Carolina, or both, impose upon state criminal

proceedings a substantive standard not previously recognized or a right not in

existence at the time of the state court trial, and if the standard or right is intended

to be applied retroactively, an application under this chapter may be filed not later
than one year after the date on which the standard or right was determined to exist.
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If the applicant contends that there is evidence of material facts not previously

presented and heard that requires vacation of the conviction or sentence, the

application must be filed under this chapter within one year after the date

of actual discovery of the facts by the applicant or after the date when the

facts could have been ascertained by the exercise of reasonable diligence.
S.C. Code Ann. § 17-2745(B)&(C). Thus, to overcome the time bar, Mahdi must show he fits
under one (1) of the categories of Section 17-27;45 (B) or (O). ‘This Court has carefully
reviewed the éllegations of Mahdi's 2™ or successive PCR Application and is thoroughly
familiar with the Record in this case. Based on the undisputed facts and the law, all of Mahdi's
claims raised in this 2™ or successive PCR Application, except his so-called “Austin” claim,
could have been raised timely at his plea/sentencing before Judge Newman or at his previous
1* PCR hearing before this Court. (See discussion, infra).

Hurst v. Florida does not overcome the time bar

Mahdi relies first on Hurst v. Florida, 136 S.Ct. 616 (2016) in an effort to overcome the
statute of limitations time bar. In his 2™ or successive PCR Application, Mahdi alleges a direct
appeal ground, specifically he challenges the constitutionality of South Carolina’s death penalty
statute, S.C. Code Ann. § 16-3-20(B), alleging it is unconstitutional because it requires judge
sentencing after a guilty plea. However, Mahdi has not established a new rule of
constitutional law to be retroactively applied and applicable to him. And, nothing supports
the presence of an “undiscoverable™ fact either at trial [i.e. plea or sentencing] in 2006 or during

the prior PCR action in 2009. In fact, this Court decided this issue'in the 1¥ PCR proceeding and

found there was no merit to it. (Amended Order of Dismissal, pp. 123-33).8

8 This Court decided this issue in the 1* PCR action under a claim of ineffective assistance of
counsel but found there was no merit to the underlying constitutional challenge to S.C. Code
Ann. Section 16-3-20(B). As a result, this Ground is also barred by the doctrines of res judicata,
judicial estoppel and collateral estoppel. See generally Lifshuliz Fast Frieight, Inc. v.
Haynsworth, Marion, McKay & Guerard, 335 S.C. 244, 513 S.E.2d 96 (1999).



Mahdi argues Hurst created a new constitutional rule applicable and retroactive to him.
However, Hurst did not create a new rule of constitutional law or a new rule retroactive and
applicable to Mahdi; Hurst simply applied Ring v. Arizona, 536 U.S. 584 (2002) and Apprendi v.
New: York, 530 U.S. 466 (2000) to Florida’s capital sentencing‘scheme, where the defendant
exercised his right to jury fact finding at sentencing. Hurst, 136 S.Ct. 616; Runyon v. United
States, ___ F.Supp.3d __, 2017 W.L. 253963 (E.D. Va. 2017); Boggs v. Ryan, 2017 WL 67522
(D. Ariz. 2017)(Slip Copy); Garza v. Ryan, 2017 WL 105983 (D. Ariz. 2017)(Slip Copy); United
States v. Bazemore, 839 F.3d 379 (5th Cir. 2016); Mullens v. State, 197 So.3d 16, 38 (Fla. 2016),
cert. denied 2017 W.L. 69535, U.S. Fla, January 9, 2017; Brandt v. State, 197 So.3d 1051, 1079
(Fla. 2016) In re Bohannon v. State, ___ So.3d ___, 2016 WL 5817692 (Ala. 2016)(Not yet
released for publication); Rvan v. Russell, ___ So0.3d __, 2016 ‘WL 7322331 (Ala. 2016) (Not
yet released for publication), Ex parte State v. Billups, ___So0.3d ___, 2016 W.L. 3364689 (Ala.
2016)(Not yet released for publication).

The sentencing method at issue in Hurst that was foﬁnd unconstitutional allowed for the
jury to hear the facts but make only an adv1;s0ry recommendation to the judge when the
defendant exercised his right to jury fact finding at sentencing, and, the trial judge in tumn,
could reject-that recommendation, and made the critical findings to impose death. 136 S.Ct. at
620. Hurst is not a new rule of constitutional law and does not impli4cate nor address the
voluntary waiver of the right to a trial by jury on guilt and sentencing encompassed when a
defendant pleads guilty in a capital case under South Carolina’s capital sentencing scheme. Id.
136 S.Ct. at 620-22; State v. Downs, 361 S.C. 141, 146, 604 S.E.2d 377, 380 (2004). Hurst

found Florida’s capital sentencing scheme violated the holdings of Ring and Apprendi when the
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defendant exercised his right 10 jury fact ﬁnding at sentencing, because the jury’s
recommendation was only an advisory opinion, which the trial judge could reject.’

Subsequent to the decision in Hurst, the Supreme Court of Florida considered the same
argument in regard to their statute as raised here by Mahdi. That Court found:

During the pendency of Mullen’s appeal, the United States Supreme Court issued
Its decision in Hurst v. Florida, __ U.S. _ 136 S.Ct. 616, 193 L.Ed.2d 504
(2016). The Court held that Florida’s capital sentencing scheme violated the

Sixth Amendment under Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153
L.Ed.2d 556 (2002). Following that decision, Mullens requested leave to file
supplemental briefing to address the effects of Hurst on his appeal, which we
granted.

We need not extensively consider the implications of Hurst to determine that
Mullens cannot avail himself of relief pursuant to Hurst. Hurst said nothing
about whether a defendant would waive the Sixth Amendment right to jury fact-
finding in sentencing procedures as recognized by Ring and Apprendi v. New
Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000). In light of the
fact that Mullens waived this right, his argument that his sentence must be
commuted to life imprisonment .... fails.

Mullens v. State, 197 So.3d 16_, 38 (Fla. 2016)(citing Downs, 361 S.C. at 146, 604 S.E.2d at
380), cert. denied 2017 W.L. 69535, U.S. Fla, January 9, 2017. Accord Brandt v. State, 197

So0.3d 1051, 1079 (Fla. 2016); Knight v. State, 211 So0.3d 1 (Fla. 2016); Robertson v. State, 2016

° See Mosely v. State, 209 So0.3d 1248 (Fla. 2016)(recognizing in Hurst, the Supreme Court
specifically relied, not on new jurisprudential developments in the 6" Amendment case law, but
rather on its 2002 opinion in Ring v. Arizona and determined the analysis of Ring previously
applied to Arizona’s sentencing scheme also applied equally to Florida’s [quoting Hurst, 136
S.Ct. at 621-22); and, therefore the Florida Supreme Court applied the holding in Hurst
retroactively to defendants who exercised their right to jury fact finding at sentencing whose
sentence became final after Ring, since Florida’s sentencing scheme has been unconstitutional
since Ring for those who exercised their right to a jury determination; however, the ruling in
Hurst was not applicable nor would it be retroactively applied to those defendants who waived
their right to a jury determination [citing Mullens v. State, 197 So.3d 16 (Fla. 2016)].
Subsequent to Hurst and Mullens, the Florida Supreme Court has consistently held Hurst is not
applicable to a defendant who waives his right to jury fact finding in sentencing. Brandt v. State,
197 So.3d 1051, 1079 (Fla. 2016); Knight v. State, 211 So0.3d 1 (Fla. 2016); Robertson v. State,
2016 W.L. 7043020 (Fla. Dec. 1, 2016)(Unpublished),; Wright v. State, 213 So0.3d 881 (Fla.
2017); Davis v. State, 207 So.3d 177 (Fla. 2016).
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W.L. 7043020 (Fla. Dec. 1, 2016); Wright v. State, 213 So0.3d 881 (Fla. 2017); Davis v. State,
207 So0.3d 177 (Fla. 2016); Mosely v. State, 209 So.3d 1248 (Fla. 2016).
Similarly, the South Carolina Supreme Court held in State v. Downs:

The capital-sentencing procedure invalidated in Ring does not exist in South
Carolina. Arizona's statute required the judge to factually determine whether
there existed an aggravating circumstance supporting the death penalty

regardless whether the judge or a jury had determined guilt. Ariz. Rev. Stat.
Section 13-703(C) (2001) (amended 2002); Ring 536 U.S. at 597, 122 S.Ct.

At 2437, 153 L.Ed.2d at 569. In South Carolina conversely, a defendant
convicted by a jury can be sentenced to death only if the jury also finds an
aggravating circumstance and recommends the death penalty. S.C. Code Ann.
Section 16-3-20(B) (2003); Sheppard v. State, 357 S.C. 646, 652, 594 S.E.2d 462,
466 (2004).

In any event, Ring did not involve jury-trial waivers and is not irﬁplicated when

a defendant pleads guilty. Other courts have also reached this conclusion. See

e.g. Leone v. Indiana, 797 N.E.2d 743, 749-50 (Ind. 2003); Colwell v. Nevada,

118 Nev. 8907, 59 P.3d 463, 473-74 (2003); Illinois v. Altom, 338 11l. App.3d

355,362,272 111. Dec. 751, 788 N.E.2d 55, 61 (S Dist.), app. denied 204 111.2d

663, 275 111. Dec. 77, 792 N.E.2d 308 (2003).
Downs, 361 S.C. 141, 146, 604 S.E.2d 377, 380 (2004). As a result, the holding in Hurst is not a
new rule of constitutional law as a Ring and/or Apprendi challenge could have been raised at
Mahdi's plea or sentencing or at his 1¥ PCR, and Hurst is not even applicable to Mahdi.
Runyon v. United States, ___ F.Supp.3d __, 2017 W.L. 253963 (E.D. Va. 2017)(Hurst does not
represent an intervening change in the law set forth in Ring with respect to the issue raised on

“appeal); Boggs v. Ryan, 2017 WL 67522 (D. Ariz. 2017)(Slip Copy)(Hurst is not a change in the

law, the U.S. Supreme Court simply applied Ring to Florida’'s capital sentencing scheme); Garza
v. Ryan, 2017 WL 105983 (D.Ariz. 2017)(Slip Copy)(Hurst is not a significant change in the
law; the Supreme Court applied Ring to Florida’s sentencing scheme, and Hurst is not retroactive

because the Supreme Court held that Ring announced a new procedural rule that does not apply

retroactively to cases already final on direct review); United States v. Bazemore, 839 F.3d 379
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(5th Cir. 2016)(Hurst does not provide a new basis for challenging defendant’s sentence;
defendant could have brought an Apprendi challenge in his direct appeal); In re Bohannon v.
State, — So.3d ___, 2016 WL 5817692 (Ala. 2016)(Not yet released for publication)(Hurst
was based on application, not an expansion, of Apprend; and Ring); Rvan v. Russell, _ So.3d
__» 2016 WL 7322331 (Ala. 2016)(Hurst was based on two case: Apprendi and Ring)(Not yet
released for publication); Ex parte State v. Billups, _ S0.3d ___, 2016 W.L. 3364689 (Ala.
2016)(Not yet released for publication)(The Supreme Court in Hurst did nothing more than
apply its previous holdings in Apprendi and Ring to Florida’s capital sentencing scheme; it did
not announce a new rule of constitutional law, nor did it expand its holdings in Apprendi and
Ring.). Hurst is only applicable to those sentenced under Florida's sentencing scheme, which is
different than South Carolina’s. Downs. And, it is only applicable to those who exercised their
right to a jury determination at sentencing under Florida’s capital sentenciné scheme, which
Mahdi did not.

As of the date of this Return, the United States Supreme Court has not found S.C. Code
Ann. § 16-3-20(B) unconstitutional in requiring judge sentencing after entry of a guilty plea in a
capital case and waiver of a jury. See Lewis v. Wheeler, 609 F.3d 291, 309 (4™ Cir. 2010); see
also Nunley v. Bowersox, 784 F.3d 468, 472 8" Cir. 2015)(citing Lewis v. Wheeler as
persuasive). Nor has the Fourth Circuit Court of Appeals. In fact, the Fourth Circuit found
Virginia's statute, which is similar to South Carolina’s, was not unconstitutional in requiring
judge sentencing wh.en a defendant pleads guilty in a capital case. Lewis, 609 F.3d at 309; see
also Nunley, 784 F.3d at 472 (citing Lewis as persuasive). And, the South Carolina Supreme
Court has repeatedly upheld the constitutionality of this provision numerous times on direct

appeal after a Ring and/or Apprendi challenge. State v. Inman, 395 S.C. 539, 555-56, 720 S.E.2d
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31,40 (2011); State v. Allen, 386 S.C. 93, 687 S.E.3d 21, 25-26 (2009); State v. Crisp, 362 S.C.
412, 608 S.E.2d 429 (2005); State v. Downs, 361 S.C. 141, 146, 604 S.E.2d 377, 380
(2004)(when a defendant pleads guilty in a capital case, s'tatu-torily mandated sentencing by the
trial judge does not violate the holding in Ring v. Arizo;lra, 536 U.S. 584 (2002). Ring did not
involve jury trial waivers and is not implicated when a defendant pleads guilty); State v. Wood,
362 S.C. 135, 607 S.E.2d 57 (2004)(finding Section 16-3-20(B) constitutional).'® Numerous
other federal and state courts considering this constitutional challenge to similar state statutes
have found no merit to it. Lewis v. Wheeler, 609 F.3d 291, 309 (4™ Cir. 2010); Nunley v.
Bowersox, 784 F.3d 468, 472 (8" Cir. 2015); State v. Nunley, 341 S.W.3d 611, 620 (Mo. 201 1);
State ex rel. Taylor v. Steele, 341 S.W.2d 634, 646-49 (Mo. 2011); Leon v. State, 797 N.E.2d
743, 750 (Ind. 2003); Byrom v. State, 927 So0.2d 709, 728 (Miss. 2006); Mack v. State, 75 P.3d
803, 806 (2003); Cohwell v. State, 59 P.3d 463, 474 (Nev. 2002); People v. Altom, 788 N.E.2d
55, 60-61 (I11. 2003); State v. Ketterer, 855 N.E.2 48, 69 (Ohio 2006); Thacker v. State, 100 P.3d
1052 (OK 2004); Moore v. State, 771 N.E.2d 46 (Ind. 2002). In summary, Mahdi could have
raised a Ring and/or Apprendi challenge in 2006 or 2009 as was raised in the above cited cases.
Furthermore, the record indicates Mahdi was fully advised of his rights to jury sentencing
and the pros and cons of having a jury conduct his sentencing verses a judge determining his
sentence. (See R. 1324-68). After Mahdi indicated a possible guilty piea, Judge Newman
recessed overnight, and Mahdi was given additional time to talk to his lawyers about whether he

wanted to plead guilty and have the judge determine his sentence or prdcecd with a jury trial and

1 Additionally, the South Carolina Supreme Court has repeatedly reversed the plea and death
sentence in cases where a defendant was allowed to plead guilty and have jury sentencing in
contravention of the statute. State v. Patterson, 278 S.C. 319, 322, 295 S.E.2d 264, 266 (1982),
overruled on other grounds by Stare v. Torrence, 305 S.C. 45, 406 S.E.2d 315 (1991); State v.
Truesdale, 278 S.C. 368, 369, 296 S.E.2d 528, 529 (1982).
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have a jury determine his guilt and sentence. (R. 1332-36). The record reflects that discussions
in this regard had already occurred before counse! indicated to the Court that Mahdi might
change his plea to guilty. (R. 1329-32). Mahdi clearly understood his right to have a jury
“determine his sentence, because several days of individual voir dire and jury selection had been
completed, and a panel of twelve (12) jurors and four (4) alternates had been seated but not
sworn at the time Mahdi indicated he might plead guilty. (R. 1370-71). After the overnight
recess, Mahdi told the Court he wanted to enter a plea of guilty. (R. 1336).

Additionally, prior to Mahdi’s entry of a plea of guilty, Judge Newman conducted a Blair
hearing to determine whether Mahdi was competent to plead guiity. (R. 1336-43). Dr. Michael
Cross testified that Mahdi had a rational understanding of what a guilty plea meant, and the risks,
benefits, and possible consequences. (R. 1340). Mahdi told the Court that he was competent to
plead guilty, and he wanted to move forward with the guilty plea. (R. 1342). Judge Newman
found on the record that Mahdi was competent to plead guilty. (R. 1343)." Judge Newman's
finding in this regard is fully supported by the record. |

During the lengthy coﬁoquy with the Court, Mahdi was placed under oath. (R. 1343).
Mahdi testified that he understood that if he pled guilty in front of Judge Newman that the
possible sentences were life in prison and the death penalty. (R. 1347). Mahdi testified under
oath that he understood he had the right to a jury sentencing, and that in order to sentence him to
death all twelve (12) jurors would have to unanimously agree that he should be sentenced to
death. (R. 1347-48). Mahdi also stated under oath that he understood that if he pled gui_lty, the
Judge [Judge Newman] would solely determine the sentence, not the twelve (12) jurors. (R.

1349).
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Mahdi told Judge Newman that he had had sufficient time to discuss with his attorneys
and his family his decision to plead guilty. (R. 1351). Mahdi stated he had no complaints against
his attorneys, was fully satisfied with them, and did not need any more time to discuss anything
with them. (R. 1268). Mahdi acknowledged that, understanding the nature of the charges, the
possible penalties, including death, the other possible consequences of his guilty plea, and his
constitutional rights, he wanted to plead guilty. (R. 1356). The record shows Mahdi knowingly,
intelligently, and voluntarily made the decision to enter a plea of guilty and have Judge Newman
sentence him, rather than the jury he had selected and impaneled. (R. 1324-68). See Bovkin v.
Alabama, 395 U.S. 238 (1969); Rayford v. State, 314 S.C. 46, 443 S.E.2d 805 (1994)(record of
plea proceeding, including applicant’s answers to the trial judge’s questions, clearly establishes
applicant could not have had misconceptions regarding sentencing).

Additionally, counsel testified at the 1 PCR hearing before this Court that Mahdi
decided he wanted Judge Newman to sentence him rather than the jury he had selected and
impaneled. (PCR Tr. 682-84). At the 1® PCR, Mahdi offered no testimony on this issue and
offered no evidence that contradicted counsel’s sworn testimony on this issue. This Court
previously found counsel’s testimony on this issue to be credible. This Court previously found
counsel’s testimony on this issue was supported and corroborated by Mahdi’s responses to Judge
Newman’'s questions during the guilty plea itself. This Court previously found Mahdi made a
strategic decision, after selecting a jury, that he wanted Judge Newman to sentence him, not the
jury he had selected and was impaneled. (Amended Order of Dismissal, pp. 131-32). As a
result, Mahdi’s plea of guilty and waiver of his jury sentencing was valid. See Mullens, 197
So.3d at 39 (where defendants have strategically chosen to proceed before a judge alone in an

attempt to avoid a death sentence, their plea of guilty and waiver of jury sentencing has been

) _—
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gpheld); Taylor, 341 S.W.3d at 647-48 (similar). As a result, this Ground is also barred by the
doctrines of res judicata, judicial estoppel and collateral estoppel as this issue was previously
decided by this Court in the 1™ PCR action. (Amended Order of Dismissal). See generally
Lifshultz Fast Frieight, Inc. v. Havnsworth, Marion, McKay & Guerard, 335 S.C. 244, 513
S.E.2d 96 (1999); Foxworth v. State, 275 S.C. 615,274 S.E.2d 415 (1981).

Mahdi also waived and abandoned this issue on appeal from the denial of PCR. (Petition
for Writ of Certiorari). Mahdi was represented by three (3) capital PCR appellate attorneys.and
did not raise the denial of this claim on appeal from the denial of his 1® PCR in his Petition for
Writ of Certiorari [merits petition]. As a result, this Court’s previous determination, on this
issue, is “the law of the case,” and Mahdi waived and abandoned this issue. Bailes v. Young,
315 S.C. 166, 432 S.E.2d 482 (1993)(discussing “law of the case™); Lindsay v. I;indsay, 328 S.C.
329, 491 S.E.2 583 (Ct. App. 1997); Charleston Lumber Co. v. Miller Hous. Corp., 338 S.C.
171, 525 S.E.2d 869 (2000)(an unappealed order, right or wrong, is ordinarily the law of the
case); Resolution Trust Corp. v. Eagle Lake & Golf Condominiums, 310 S.C. 473 427 S.E.2d 646
(1993)(the trial judge's procedural ruling is the law of the case since it has not been appealed),
Anderson v. Short, 323 S.C. 522, 476 S.E.2d 475 (1996)(unappealed ground becomes the law of
the case); Ross v. Medical University of S.C., 328 S.C. 51, 492 S.E.2d 62 (1997)(the law of the
case applies both to those issues explicitly decided and to those issues which were necessarily
decided in the former case); Nelson v. Charleston & Western Carolina RR Co., 231 S.C. 351, 98
S.E.2d 798 (1957); See Lifshultz Fast Frieight, Inc. v. Haynsworth, Marion, McKay & Guerard,
3358S.C. 244, 513 S.E.2d 96 (1999)(discussing the difference between the law of the case and res

judicata).
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As a result of all of the above, Mahdi has not shown a new rule of constitutional law or
material facts that could not have been raised at his guilty plea/sentencing in 2006 or his 1¥ PCR
merits hearing in 2009 entitling -him to file a untimely successive PCR application. See S.C.
Code § 17-27-45 (B) & (C). Ring was decided in 2002 and Apprendi was decided in 2000 long
before Mahdi’s guilty plea/sentencing and hi; 1¥ PCR Application and 1% PCR hearing. Hurst is
not a new rule of constitutional law but was merely an application of the holdi;lgs in Ring and
Apprendi to Florida's sentencing scheme where the defendant exercised his right to jury fact
finding at sentencing. Mahdi could have raised a Ring and/or Apprendi challenge to the death
penalty statute at the time of his guilty plea/sentencing in 2006 or in his 1st PCR action in 2009.
Furthermore, Mahdi may not raise this issue now because he is bound by this Court’s p;evious
determination in the 1% PCR case that he [Mahdi] made a strategic decision that he wanted to be
sentenced by Judge Newman and not the jury he had selected, because he believed he had a
better chance of receiving a life sentence before Judge Newman. (Amended Order of Dismissal).
As a result, this Ground is time barred. Additionally, this ground is barred in PCR because it is
not cognizable as a direct appeal claim that could have been raised previously. Cf. Simmons v.
State, 264 S.C. 417,423, 215 S.E.2d 883, 885 (1975) (“Errors in a petitioner’s trial which could
have been reviewed on appeal may not be asserted for the first time, or reasserted, in post-
conviction proceedings™); Drayron v.- Evant, 312 S.C. 4, 8, 430 S.E.2d 517, 520 (1993) (“The
Simmons rule gives effect to the Legislature’s clear intent that the post-conviction relief
procedure is not a substitute for appeal or a place for asserting errors for the first time which
could have been reviewed on direct appeal.”). Further, this Ground is barred by the doctrines of

res judicata, judicial estoppel, collateral estoppel, and the law of the case.
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Lafler and Frye do not overcome the time bar

Mahdi also relieg on Lafler v. Cooper, 132 S.Ct. 1376 (2012) and Missouri v. Frye, 132
S.Ct. 1399 (2012) in an attempt to overcome the statute of limitations time bar. Again Mahdi
argues these cases created a new rule of constitutional law and one retroactive and applicable to
him or this claim would present material new facts not previously presented. However, Lafler
and Frye did not issue new rules of constitutional law or new rules of constitutional law that are
to be retroactively applied to.Mahdi. Waters v. United States, 2015 WL 5317516, at *2 (D. Del.
Sept. 10, 2015). And, Mahdi has not shown new material facts not previously presented because
those facts were known to Mahdi at the time of his guilty plea and sentencing and before his first

PCR. See S.C. Code Ann. Section 17-27-45 (C).

Every federal appellate Court to consider the issue has held that Lafler and Frye did
not establish a “new rule of constitutional law.” See Wert v. United States, 596 Fed.Appx.
914, 917-18 (11th Cir.2015) (*As we conclude that Laﬂer- did not involve a newly recognized
right, we do not consider whether Lafler applies retroactively.”); United States v. Crisp, 573
Fed.Appx. 706, 708-09 (10th Cir.2014) (“No reasonable jurist would debate the district court's
determination that Frye and Lafler did not announce a new constitutional right that would extend
the limitations period under § 2255(f)(3).”); Navar v. Warden Fort Dix FCI, 569 Fed.Appx. 139,

140 n.1 (3d Cir.2014) (*[N]either Lafler nor Frye announced a new rule of constitutional law, as
required for authorization to file a second or successive section 2255 motion.”); Gallagher v.
United States, 711 F.3d 315, 316 (2d Cir.2013) (*Neither Lafler nor Frye announced a new rule
of constitutional law; both are applications of Strickland v. Washington.”), In re Liddell, 722
F.3d 737, 738 (6th Cir. 2013); Pagan San Miguel v. United States, 736 F.3d 44, 45 (lst

Cir.2013)(per curiam); /In re King, 697 F.3d 1189 (5th Cir.2012); Hare v. United States, 688 F.3d
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878, 878-80 (7th Cir.2012); Buenrostro v. United States, 697 F.3d 1137, 1140 (9th Cir.2012)
(*[W]e join the Eleventh Circuit in concluding that neither case decided a new rule of
constitutional law.”); Williams v. United States, 705 F.3d 293, 294 (8th Cir.2013); /n re Graham,
714 F.3d 1181, 1183'(10th Cir. 2013); United States v. Lawton, 2012 WL 6604576 at *3 (10th
Cir., Dec. 19, 2012); In re Perez, 682 F.3d 930, 932-34 (11th Cir. 2012); Miller v. Thaler, 714
F.3d 897, 902 (5th Cir. 2013)(The Fifth Circuit has repeatedly he]d that Lafler and Frye did not
announce new constitutional rules; they merely applied the Sixth Amendment right to counsel, as
defined in Strickland v. Washington, 466 U.S. 668 (1984), to a specific factual context); In re
King, 697 F.3d 1189 (5th Cir. 2012)(**we agree with the Eleventh Circuit's determination in /n re
Perez, 682 F.3d 930, 933-34 (1 1th Cir.2012), that Cooper and Frye did not announce new rules
of constitutional law because they merely applied the Sixth Amendment right to counsel to a
specific factual context.”). Most of these cases are compiled in Hestle v. United States, 2013 WL
1147712 (E.D.Mich., March 19, 2013). See also Hough v. United States, 177 F. Supp. 3d 782,
785 (W.D.N.Y. 2016)'; Stewart v. Stephens, Civ. 2015 WL 6522828, at *2 (N.D. Tex. Oct. 26,
2015); Alvarado v. Stephens, 2015 WL 3775416, at *3 (S.D. Tex. June 16, 2015); Etheridge v.
Morgan, 2015 WL 4041707, at *5 (W.D. La. May 11, 2015), adopted, 2015 WL 4042152 (W.D.
La. July 1, 2015); Brown v. Direclor, TDCJ-CID,'2014 WL 892170, at *3 (E.D. Tex. Mar. 3,
2014); Johnson v. Rader, 2014 WL 198165, at *S (E.D. La. Jan. 14, 2014); Suitt v. McCain,
2016 WL 5395843, at *5 (E.D. La. Sept. 6, 2016), report and recommendation adopted, 2016 WL
5390396 (E.D. La. Sept. 27, 2016); Williams v. Cain, 2016 WL 4063863, at *1 (E.D. La. July 29,
2016); United States v. Cruz, 2016 WL 4083326, at *2 (D. Mass. July 20, 2016); Landron-Class
v. United States, 86 F. Supp. 3d 64, 75 (D.P.R. 2015) (collecting cases); Hough v. Snyder-Norris,

2016 WL 3820562, at *6 (E.D. Ky. July 12, 2016); Nechovski v. Snyder-Norris, 2016 WL

i 75



3552196, at *6 (E.D. Ky. June 23, 2016); Shawley v. Bear, 2016 WL 1643460, at *3 (W.D. Okla,
Mar. 24, 2016), report and recommendation adopted, 2016 WL 1629397 (W.D. Okla. Apr. 22,
2016), certificate of appealability denied, 2016 WL 5543291 (10th Cir. Sept. 29, 2016); Armour
v. Brewer, 201§ WL 1259113, at *3 (E.D. Mich. Mar. 31, 2016), appeal dismissed (Aug. 22,
2016); Leon v. Ryan, 2015 WL 6769146, at *2 (D. Ariz. Sept. 17, 2015), report and

recommendation adopted, 2015 WL 6749743 (D. Ariz. Nov. 5, 2015)

Moreover, even if Lafler or Frye announced a new rule of constitutional law, neither case
contains any language regarding the retroactivity'of the rule, and no subsequent Supreme Court
case has held that the rule applies retroactively on collateral review. Gallagher v. United ;S‘tales,
2013 WL 1235668 [,711 F.3d at 315); Baker v. Ryan, 497 Fed.Appx. 771, 773 (9th Cir. 2012)
(the cases of Missouri v. Frye and Lafler v. Cooper did not announce a “newly recognized™ right
that has been made retroactively applicable to cases on collateral review, so as to extend the one
year limitations period); United States v. Ocﬁmpo, 919 F. Supp. 2d 898, 915 (E.D. Mich. 2013);
Armour v. Brewer, 2016 WL 1259113, at *3 (E.D. Mich. Mar. 31, 2016), appeal dismissed (Aug.
22, 2016); Shawley v. Bear, 2016 WL 1643460, at *3 (W.D. Okla. Mar. 24, 2016), report and
recommendation adopted, 2016 WL 1629397 (W.D. Okla. Apr. 22, 2016), certificate of
appealability denied, 2016 WL 5543291 (10th Cir. Sept. 29, 2016); See Tyler v. Cain, 533 U.S.
656, 663 (2001) (“[A] new rule is not made retroactive to cases on collateral review unless the
Supreme Court holds it to be retroactive.”). In short, neither Lafler nor Frye satisfies § 17-23-45,
Therefore, the one-year period of limitations began to run when Mahdi's conviction became
final. Waters v.- United States, 2015 WL 5317516, at *2 (D. Del. Sept. 10, 2015); Villega—Angulo
v. United States, 2016 WL 7030741, at *8 (D.P.R. Sept. 30, 2016). Conclusively, the statute of

limitation has well run, as has Mahdi's time limit. Villega-Angulo v. United States, 2016 WL
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7030741, at *8 (D.P.R. Sept. 30, 2016); Suitt v. McCain, No. CV 16-3887, 2016 WL 5395843, at

*5 (E.D. La. Sept. 6, 2016), report and recommendation adopted, 2016 WL 5390396 (E.D. La.

Sept. 27, 2016).

Other states considering this same issue have agreed. See Commonwealth v. Feliciano, 69
A.3d 1270 (Pa.Super. 2013) (explaining Lafler and Frye simply applied Sixth Amendment right
to counsel and ineffectiveness test to circumstances where counsel's conduct resulted in lapse or
rejection of plea offer, to petitioner's detriment; petitioner's reliance on these decisions to satisfy
Section 9545(b)(1)(iii) exception to PCRA's time restrictions is unavailing). See also
Commonwealth v. Hernandez, 79 A.3d 649 (Pa.Super. 2013) (holding appellant's claim that his
petition fits within Section 9545(b)(1)(iii) exception lacks merit because neither Lafler nor Frye
created new constitutional right); Commonwealtﬁ v. Gallman, 2016 WL 1436489, at *5 (Pa.
Super. Ct. Apr. 12, 2016)(“neither Frye nor Lafler created a new constitutional right.” Rather,
they “simply applied the Sixth Amendment right to counsel, and the Strickland test for
demonstrating counsel's ineffectiveness, to the particular circumstances at hand[.]” Accordingly,
Appellant has failed to prove that the newly recognized constitutional right exception applies);
Commonweath v. Norris, 2016 WL 1064472, at *6 (Pa. Super. Ct. Mar. 17, 2016)(Defendant's
reliance on Lafler and Frye to avoid the time-bar is misplaced. Contrary to his claims, neither
case announced a new constitutional right in Pennsylvania which would allow Defendant to
avoid the time-bar); Black v. State, 2016 WL 763163, at *1 (Nev. App. Feb. 17, 2016), cert.
denied, 2017 WL 69340 (U.S. Jan. 9, 2017); Young v. State, 2013 Ark. 513, 2, n. 1 (2013). Thus,

Mahdi’s current PCR application remains time barred, and the court must dismiss it as untimely.

This 2™ or successive Application was not brought within one year of a newly recognized

right made retroactively applicable to cases on collateral review. Further, this Application was
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. brought more than one (1) year after Five and Lafler were decided. Leon v. Ryan, 2015 WL
6769146, at *2 (D. Ariz. Sept. 17, 2015), report and recommendation adopted, 2015 WL
6749743 (D. Ariz. Nov. 5, 2015).

Finally, Mahdi does not advance any facts supporting his claim, which rest primarily on
counsel's purported pre-plea advice and the Court's sentence, which would have been obvious to
him at the time he chaﬁged his plea and was subsequently sentenced. See United States v. Cruz,
2016 WL 4083326, at *2 (D. Mass. July 20, 2016; Hough v. Snyder-Norris, 2016 WL 3820562,
at *6 (E.D. Ky. July 12, 2016). As a result, he cannot fit under the time bar exception of Section
17-27-45(C). Mahdi has not shown evidence of material facts not previously presented and
heard that requires vacation of the conviction or sentence, because in order to fit under this
exception the application must be filed under this chapter within one (1) year after the date of
actual discovery of the facts by the applicant or after the date when the facts could have been
ascertained by the exercise of reasonable diligence. S.C. Code § 17-27-45 (C). Mahdi cannot
meet this test. As stated above, Lafler and Frve are not new rules of constitutional law, but a
simple ap‘plication of Strickland. Gallagher, 711 F.3d at 316 (“Neither Lafler nor Frye
announced a new rule of constitutional law; both are applications of Strickland v. Washington.”),
Miller, 714 F.3d at 902 ((Lafler and Frye did not announce new constitutional rules; they merely
applied the Sixth Amendment right to counsel, as defined in Strickland, to a »speciﬁc factual
context); In re King, 697 F.3d 1189 (“we agree with the Eleventh Circuit's determination in /n re
Perez, [citation omitted), that Cooper and Frye did not announce new rules of constitutional law
because they merely applied the Sixth Amendment right to counsel to a specific factual

. context.”); Gallman, 2016 WL 1436489, at *S5 (“neither Frye nor Lafler created a new.

constitutional right.” Rather, they “simply applied the Sixth Amendment right to counsel, and the
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Strickland test for demonstrating counsel's ineffectiveness, to the particular circumstances at
hand[.]”). Mahdi knew all these facts under this allegation at the time of his plea and sentencing
and could have raised a Strickland claim in this regard at his 1* PCR hearing.

Mahdi is not entitled to an Austin appeal

Finally, the Austin claim simply must be dismissed because Mahdi is not entitled to an
Austin appeal under South' Carolina law. Mahdi has already had an appeal from the denial of his
1* PCR application to both the South Carolina Supreme Court and the United States Supreme
Court, which he lost. Austin is only applicable where the applicant wished to appeal from the |
denial of PCR but was denied the opportunity to seek appellate review or the right to appellate
review of a previous PCR order was not knowingly and intelligently waived. Austin v, State, 305
S.C. 453, 409 S.E.2d 395 (1991); Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991); Odom v.
State, 337 S.C. at 261-262, 523 S.E.2d 753; Hope v. State, 328 S.C. 78, 492 S.E.2d 76 n. 1
(1997); King v. State, 308 S.C. 348, 348-49, 417 S.E.2d 868 (1992). Neither of which occurred
in this case.

Furthermore, ineffective assistance of PCR appellate counsel is not an exception or an
excuse allowing the filing of a second or successive PCR application in violation of the statute of
limitations for PCR actions. Robertson v. State; Kelly v. State, 404 S.C. 365, 366, 745 S.E.2d
377,378 (2013)

In addition to the statutory provisions listed, our Supreme Court has made specific
exceptions, as well. To ensure one full réund of remedies, the Court has found the one year
limitations period does not apply; (1) where an applicant was denied a direct appeal due to
ineffective assistance, see Wilson v. State, 348 S.C. 215, 218, 559 S.E.2d 581, 582-83 (2002);

and (2) where an applicant was denied an appeal from denial of post-conviction relief, see Odom



v State, 337 S.C. 256, 263, 523 S.E.2d 753, 756 (1999). Mahdi cannot claim any of these
exceptions. He had both a direct appeal and an appeal from the denial of his 1 PCR action.

Thus, neither the statutory exceptions nor the Court’s exceptions apply to the instant
action."  This action, consequently, is not timely filed, and is barred by the South Carolina
statute of limitations for PCR actions.

B. The Present Action is Improperly Successive

Further, the application is barred as improperly successive. Cf. Graham v. State, 378 S.C.
1,3-4, 661 S.E.2d 337, 338 (2008) (error in applying st»atute of limitations in regard to claim of
denial of right to appeal, but finding claim barred as successive). Successive applications are
historically disfavored, but are not categorically disallowed. See S.C. Code §17-27-45 (B) and
(C) (exceptions to statute of limitations and successiveness bar include applications based upon a
new retroactively applied substantive standard in criminal law, or new “evidence of material
facts not previously presented and heard that requires vacation of the conviction or sentence” if
filed within one-year “after the date when the facts could have been ascertained by the exercise
of feasonable diligencé”); Odom v. State, 337 S.C. 256, 523 S.E.2d 753 (1999)(“belated review
of appellate issues,” in an Austin appeal or “rare procedural circumstances” are reasons to allow

successive actions). None of the exceptions, however, can be met with regard to Mahdi’s new

'' Mahdi has not shown the bases for these claims could not have been discovered previously or
that such was not-discovered. The statute requires:

(C) If the applicant contends that there is evidence of material facts
not previously presented and heard that requires vacation of the
conviction or sentence, the application must be filed under this
chapter within one year after the date of actual discovery of the
Jacts by the applicant or after the date when the facts could have
been ascertained by the exercise of reasonable diligence.

S.C. Code Ann. § 17-27-45 (C) (emphasis added).
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allegations. Mahdi’s prior PCR counsel could have discovered the facts and claims asserted in
the present application at the time of Mahdi’s 1st PCR.  And, Mahdi is not entitled to an Austin
appeal under South Carolina law.

“In order to be entitled to a successive PCR application, the applicant must establish that
the grounds raised in the subsequent application could not have been raised in the previous
application.” Graham v. State, 378 S.C. 1, 3, 661 S.E.2d 337, 338 (2008). Mahdi cannot do so.
As a result, this application must be dismissed with prejudice. ’ |

To the extent that Mahdi would claim PCR counsel was ineffective in failing to raise
these claims, it is well-established that such an assertion alone is not sufficient cause and such an
argumént does not allow for another “bite at the apple.” Aice v. State, 305 S.C. 448, 451, 409
S.E.2d 392,394 (1991); Robertson v. State, 418 S.C. 505, 795 S.E.2d 29 (2016).

Further, to the extent Mahdi is seeking to establish cause to- excuse the default of
previously unexhausted claims in his federal litigation, he has mixed concepts. The Supreme
Court of South Carolina so found in Kelly v. State, 404 S.C. 365, 745 S.E.2d 377 (2013). Accord
Robertson v. State, supra. In Kelly, a PCR applicant attempted to rely on United States Supreme
Court precedent establishing a narrow exception within federal habeas corpus litigation as
announced in Martinez v. Ryan, 132 S. Ct. 1309 (2012) to avoid the state successiveness bar. Our
Supre;ne Court rejected the argument, noting a great agreement among the States in similarly
interpreting the exception:

Like other states, we hereby recognize that the holding in Martinez
is limited to federal habeas corpus review and is not applicable to
state post-conviction relief actions.
Kelly v. State, 404 S.C. 365, 366, 745 S.E.2d 377, 378 (2013) (collecting cases). The South

Carolina Supreme Court reaffirmed its holding in Kelly in Robertson, supra. Thus, the
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applicability of Martinez is limited to federal habeas corpus actions. Any reliance Mahdi should
make on same to avoid the state successiveness and time bars is misplaced. Robertson v. State.

Again, it has long been a settled principle in our state jurisprudence that ineffective
assistance of PCR counsel alone does not demonstrate sufficient reason as to why available
claims were not asserted. Our Supreme Court has noted the dangers of a contrary position,
specifically in capital cases:

Finality must be realized at some point in order to achieve a semblance of
effectiveness in dispensing justice. At some juncture judicial review must stop,

with only the very rarest of exceptions, when the system has simply failed a

defendant and where to continue the defendant’s imprisonment without review

would amount to a gross miscarriage of justice. See Butler v. State, 397 S.E.2d 87

(5.C.1990). We can envision successive PCR applications filed for the purpose of

delaying a just execution in a capital case, as well as other abuses of the reviewing

system Aice urges that we establish. For these reasons, we hold the contention

that prior PCR counsel was ineffective is not per se a “sufficient reason” allowing

for a successive PCR application under § 17-27-90. This Court has implied such a

holding in the past. See Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980)

(applicant pointed to his attorney’s “inadequate™ performance; held not a

“sufficient reason™ warranting a successive application).

Aice v. State, 305 S.C. 448, 451, 409 S.E.2d 392, 394 (1991).

Mahdi fails to argue any valid basis for exercise of a “rare exception™ of allowing a
successive application. See e.g. Odom v. State, 337 S.C. 256, 523 S.E.2d 753 (1999)(permitting
successive PCR application where applicant did not receive an appeal from the dismissal of his
1* PCR Application or any appellate counsel assistance in seeking an appeal); Washington v.
State; 324 S.C. 232, 478 S.E.2d 833 (1996)(permitting successive PCR application where

bl
multiple procedural irregularities, including the denial of a direct appeal, prohibited applicant the
benefit of due process); Carter v. State, 293 S.C. 528, 362 S.E.2d 20 (1987)(authorizing a

successive PCR application where the applicant did not have PCR counsel that differed from his

trial counsel); Case v. State, 277 S.C. 474, 289 S.E.2d 413 (1982)(allowing successive PCR
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application where applicant’s first PCR application was dismissed without assistance of legal
counsel and without a hearing). Successive capital PCR applications filed in an attempt to
exhaust previoqsly unexhausted claims are no exception to the rule barring successive
applications. Robertson v. State, 418 S.C. 505, 795 S.E.2d 29 (2016).

Furthermore, in the present case, Mahdi was represented at PCR before this Court by
Teresa Norris and Robert Lominack, Esquires. See S.C. Code Ann. § 17-27-160(B)
(2014)(identifying requisite qualifications for counsel appointed to represent an indigent, capital
PCR applicant). Both of these attorneys were statutorily qualified to represent Mr. Mahdi in
his 1% PCR action. Mahdi does not even contend in his 2™ PCR Application that his 1% PCR
attorneys were not statutorily qualified. Compare Robertson, 418 S.C. 505, 795 S.E.2d 29. As é
result, there is no merit to this successive PCR application. /d. All of Mahdi’s allegations in his
2" PCR Application, including those alleging ineffective assistance of counsel, are improperly
successive.

South Carolina’s bar to raising direct appeal issues on PCR does not provide exception to
either the successiveness bar or the time bar. Cf Simmons v. State, 264 S.C. 417, 423, 215
S.E.2d 883, 885 (1975) (“Errors in a petitioner’s trial which could have been reviewed on appeal
may not be asserted for the first time, or reasserted, in post-conviction proceedings™); Drayton v.
Evart, 312 S.C. 4, 8, 430 S.E.2d 517, 520 (1993) (“The Simmons rule gives effect to the
Legislature’s clear intent that the post-conviction relief procedure is not a substitute for appeal or

a place for asserting errors for the first time which could have been reviewed on direct appeal.”™).
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1.

In his successive PCR Application, Mahdi alleges a direct appeal ground, specifically he
challenges the constitutionality of South Carolina’s death penalty statute, because it requires
judge sentencing after a guilty plea.  Again, nothing supports the presence of an
“undiscoverable™ fact either at trial [i.e. plea or sentencing] in 2006 or during the prior PCR
action in 2009. In fact, this Court decided this issue and found there was no merit to it.
(Amended Order of Dismissal, pp. 123-33)."  Nor has Mahdi established a new rule of
constitutional law to be retroactively applied and applicable to him.

Hurst v. Florida does not overcome the successiveness bar

Again, Mahdi relies upon the recently decided case of Hurst v. Florida, 136 S.Ct. 616,
decided January 12, 2016, which dealt with Fiorida’s capital sentencing scheme, in an attempt to
overcome the successiveness bar, but his position fares no better for essentially the same reason.
The sentencing method at issue in Hurst that was found unconstitutional allowed for the jury to
hear the facts but make only an advisory recommendation to the judge when the defendant
exercised his right to jury fact finding at sentencing, and, the trial judge in turn, could reject
that recommendation, and made the critical findings to impose death. 136 S.Ct. at 620. Hurst is
not a new rule of constitutional law and does not implicate nor address the voluntary waiver of
the right to a trial by jury on guilt and sentencing encompassed when a defendant pleads guilty in
a capital case under South Carolina’s capital sentencing scheme. /d. 136 S.Ct. at 620-22. See

Downs, 361 S.C. at 146, 604 S.E.2d at 380. Hurst found Florida’s capital sentencing scheme

" This Court decided this issue under a claim of ineffective assistance of counsel but found there
was no merit to the underlying constitutional challenge to S.C. Code Ann. § 16-3-20(B). As a
result, this Ground is also barred by the doctrines of res judicata, judicial estoppel and collateral
estoppel. See generally Lifshultz Fast Frieight, Inc. v. Haynsworth, Marion, McKay & Guerard,

335S.C. 244, 513 S.E.2d 96 (1999).
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violated the holdings of Ring, 536 U.S. 584, 122 S.Ct. 2428 and Apprendi, 530 U.S. 466, 120
S.Ct. 2348, when the defendant exercised his right to jury fact finding at sentencing, because the
jury’s recommendation was only an advisory opinion, which the trial judge could reject. 13

Subsequent to the decision in Hurst, the Supreme Court of Florida considered the same
argument in regard to their statute as raised here by Mahdi. That Court found:

During the pendency of Mullen’s appeal, the United States Supreme Court issued
Its decision in Hurst v. Florida, ___ U.S. __ ,136 S.Ct. 616, 193 L.Ed.2d 504
(2016). The Court held that Florida’s capital sentencing scheme violated the

Sixth Amendment under Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153
L.Ed.2d 556 (2002). Following that decision, Mullens requested leave to file
supplemental briefing to address the effects of Hurst on his appeal, which we
granted.

We need not extensively consider the implications of Hurst to determine that
Mullens cannot avail himself of relief pursuant to Hurst. Hurst said nothing
about whether a defendant would waive the Sixth Amendment right to jury fact-
finding in sentencing procedures as recognized by Ring and Apprendi v. New
Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000). In light of the
fact that Mullens waived this right, his argument that his sentence must be
commuted to life imprisonment .... fails.

Mullens v. State, 197 So.3d 16, 38 (Fla. 2016)(citing Downs, 361 SC at 146, 604 S.E.2d at

380), cert. denied 2017 W.L. 69535, U.S. Fla, January 9, 2017. Accord Brandt v. State, 197

1* See Mosely v. State, 209 So.3d 1248 (Fla. 2016)(recognizing in Hursi, the Supreme Court
specifically relied, not on new jurisprudential developments in the 6™ Amendment case law, but
rather on its 2002 opinion in Ring v. Arizona and determined the analysis of Ring previously
applied to Arizona's sentencing scheme also applied equally to Florida's [quoting Hurst, 136
S.Ct. at 621-22]; and, therefore the Florida Supreme Court applied the holding in Hurst
retroactively to defendants who exercised their right to jury fact finding at sentencing whose
sentence became final after Ring, since Florida’s sentencing scheme has been unconstitutional
since Ring for those who exercised their right to a jury determination; however, the ruling in
Hurst was not applicable nor would it be retroactively applied to those defendants who waived
their right to a jury determination [citing Mullens v. State, 197 So.3d 16 (Fla. 2016)].
Subsequent to Hurst and Mullens, the Florida Supreme Court has consistently held Hurst is not
applicable to a defendant who waives his right to jury fact finding in sentencing. Brandt v. State,
197 So.3d 1051, 1079 (Fla. 2016); Knight v. State, 211 So.3d 1 (Fla. 2016); Robertson v. State,
2016 W.L. 7043020 (Fla. Dec. 1, 2016)(Unpublished),; Wright v. State, 213 So.3d 881 (Fla.
2017); Davis v. State, 207 So.3d 177 (Fla. 2016).
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So0.3d 1051, 1079 (Fla. 2016); Knight v. State, 211 So.3d 1 (Fla. 2016); Robertson v. State, 2016
W.L. 7043020 (Fla. Dec. 1, 2016); Wright v. State, 213 So.3d 881 (Fla. 2017); Davis v. State,
207 So0.3d 177 (Fla. 2016); Mosely v. State, 209 So0.3d 1248 (Fla. 2016).

Similarly, our Supreme Court held in Downs:

The capital-sentencing procedure invalidated in Ring does not exist in South

Carolina. Arizona’s statute required the judge to factually determine whether

there existed an aggravating circumstance supporting the death penalty

regardless whether the judge or a jury had determined guilt. Ariz. Rev. Stat.

Section 13-703(C) (2001) (amended 2002); Ring 536 U.S. at 597, 122 S.Ct.

At 2437, 153 L.Ed.2d at 569. In South Carolina conversely, a defendant

convicted by a jury can be sentenced to death only if the jury also finds an

aggravating circumstance and recommends the death penalty. S.C. Code Ann.

Section 16-3-20(B) (2003); Sheppard v. State, 357 S.C. 646, 652, 594 S.E.2d 462,

466 (2004).

In any event, Ring did not involve jury-trial waivers and is not implicated when

a defendant pleads guilty. Other courts have also reached this conclusion. See

e.g. Leone v. Indiana, 797 N.E.2d 743, 749-50 (Ind. 2003); Colwell v. Nevada,

118 Nev. 8907, 59 P.3d 463, 473-74 (2003); Jllinois v. Altom, 338 111. App.3d

355,362, 272 11l. Dec. 751, 788 N.E.2d 55, 61 (5 Dist.), app. denied 204 111.2d

663, 275 1. Dec. 77, 792 N.E.2d 308 (2003).
Downs, 361 S.C. at 146, 604 S.E.2d at 380. As a result, the holding in Hurst is not a new rule of
constitutional law as a Ring and/or Apprendi challenge could have been raised at Mahdi’s plea or
sentencing or at his 1¥ PCR, and Hurst is not even applicable to Mahdi. Runyon v. United States,
_ F.Supp.3d __ , 2017 W.L. 253963 (E.D. Va. 2017)(Hurst does not represent an intervening
change in the law set forth in Ring with respect to the issue raised on appeal); Boggs v. Ryan,
2017 WL 67522 (D. Anz. 2017)(Slip Copy)(Hurst is not a change in the law, the U.S. Supreme
Court simply applied Ring to Florida’s capital sentencing scheme); Garza v. Ryan, 2017 WL
105983 (D.Ariz. 2017)(Slip Copy)(Hurst is not a significant change in the law; the Supreme
Court applied Ring to Florida’s sentencing scheme, and Hurst is not retroactive because the
Supreme Court held that Ring announced a new procedural rule that does not apply retroactively
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to cases already final on direct review); United States v. Bazemore, 839 F.3d 379 (5th Cir.
2016)(Hurst does not provide a new basis for challenging defendant’s sentence; defendant could
have brought an Apprendi challenge in his direct appeal); /n re Bohamon v. State, __ So0.3d
__, 2016 WL 5817692 (Ala. 2016)(Not yet released for publication)(Hurst was based on
application, not an expansion, of Apprendi and Ring); Rvan v. Russell, __ So.3d __, 2016 WL
7322331 (Ala. 2016)(Hurst was based on two case: Apprendi and Ring)(Not yet released for
publication); Ex parte State v. Billups, __ So0.3d _, 2016 W.L. 3364689 (Ala. 2016)(Not vet
released for publication)(The Supreme Court in Hurst did nothing more than apply its previous
holdings in Apprendi and Ring to Florida’s capital sentencing scheme; it did not announce a new
rule of constitutional law, nor did it expand its holdings in Apprendi and Ring.). Hurst is only
applicable to those sentenced under Florida’s sentencing scheme, which is different than South
Carolina’s. Downs. And, it is only applicable to those who exercised their right to a jury
determination at sentencing under Florida's capital sentencing scheme, which Mahdi did not.

As of the date of this Order, the United Statés Supreme Court has not found S.C. Code
Ann. Section 16-3-20(B) unconstitutional in requiring judge sentencing after entry of a guilty
plea in a capital case and waiver of a jury. See Lewis v. Wheeler, 609 F.3d 291, 309 (4™ Cir.
2010); see also Nunley v. Bowersox, 784 F.3d 468, 472 (8™ Cir. 2015) (citing Lewis v. Wheeler
as persuasive). Nor has the Fourth Circuit Court of Appeals. In fact, it found Virginia’s statute,
which is similar to South Carolina’s, was not unconstitutional in requiring judge sentencing
when a defendant pleads guilty in a capital case. Lewis, 609 F.3d at 309; see Nunley, 784 F.3d at
472 (citing Lewis as persuasive). And, the South Carolina Supreme Court has repeatedly upheld
the constitutionality of this provision numerous times on direct appeal after a Ring and/or

Apprendi éha]lenge. Inman, 395 S.C. at 555-56, 720 S.E.2d at 40; Allen, 386 S.C. 93, 687
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S.E.3d at 25-26; Crisp, 362 S.C. 412, 608 S.E.2d 429; Downs, 361 S.C. at 146, 604 S.E.2d at
380; Wood, 362 S.C. 135, 607 S.E.2d 57. Numerous other federal and state courts considering
this constitutional challenge to similar state statutes have fqund no merit to it. Lewis, 609 F.3d at
309; Nunley, 784 F.3d at 472; State v. Nunley, 341 S.W.3d at 620; Steele, 341 S.W.2d at 646-49;
Leon, 797 N.E.2d at 750; Byrom, 927 So.2d at 728; Mack, 75 P.3d at 806; Colwell, 59 P.3d at
474; Altom, 788 N.E.2d at 60-61; Kerterer, 855 N.E.2 at 69; Thacker, 100 P.3d 1052; Moore,
771 N.E.2d 46. In summary, Mahdi could have raised a Ring and/or Apprendi challenge in 2006
or 2009 as raised in the above:cited cases. He chose not to.

Furthermore, the record indicates Mahdi was fully advised of his rights to jury sentencing
and the pros and cons of having a jury conduct his sentencing verses a judge determining his
sentence. (See R. 1324-68). After Mahdi indicated a possible guilty plea, Judge Newman
recessed overnight, and Mahdi was given additional time to talk to his lawyers about whether he
wanted to plead guilty and have the judge determine his sentence or proceed with a jury trial and
have a jury determine his guilt and sentence. (R. 1332-36). The record reflects discussions in
this regard had alréady occurred before counsel indicated to the Court that Mahdi might change
his plea to guilty. (R. 1329-32). Mahdi clearly understood his right to have a jury determine his
sentence, because several days of individual voir dire and jury selection had been completed, aﬁd
a jury and alternates had been seated but not sworn at the time Mahdi indicated he might plead
guilty. (R. 1370-71). After the overnight recess, Mahdi told the Court he wanted to,enier aplea
of guilty. (R. 1336).

Additionally, prior to Mahdi’s entry of a plea of guilty, Judge Newman conducted a Blair
hearing on Mahdi’s competency to plead guilty. (R. 1336-43). Dr. Cross testified Mahdi had a
rational understanding of what a guilty plea meant, and the risks, benefits, and possible
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consequences. (R. 1340). Mahdi told the Court that he was competent to plead guilty, and he
wanted to move forward ‘\;vith the guilty plea. (R. 1342). Judge Newman found Mahdi was
competent to plead guilty. (R. 1343). Judge Newman's finding is fully supported by the record.

During the lengthy colloquy with the Court, Mahdi was placed under oath. (R. 1343).
Mahdi testified he understood if he pled guilty in front of Judge Newman the possible sentences
were life in prison and the death penalty. (R. 1347). Mahdi testified under oath he understood he
had the right to a jury sentencing, and in order to sentence him to death all twelve (12) jurors
would have to unanimously agree he should be sentenced to death. (R. 1347-48). Mahai \also
stated under oath he understood if he pled guilty, Judge Newman would solely determine the
sentence, not the twelve (12) jurors. (R. 1349).

Mahdi told Judge Newman that he had sufficient time to discuss with his attorneys and
his family his decision to plead guilty. (R. 1351). Mahdi stated he had no complaints against his
attorneys, was fully satisfied with them, and did not need any more time to discuss anything with
them. (R. 1268). Mahdi acknowledged that, understanding the nature of the charges, the possible
penalties, including death, the other possible consequences of his guilty plea, and his
constitutional rights, he wanted to plegd guilty. (R. 1356). The record shows Mahdi knowingly,
intelligently, and voluntarily made the decision to enter a plea of guilty and have Judge Newman
sentence him, rather than the jury he had selected and impaneled. (R. 1324-68). See Boykin, 395
U.S. 238; Rayford, 314 S.C. 46, 443 S.E.2d 805 (record of plea proceeding, inc]uding applicant’s
answers to the trial judge’s questions, clearly establishes applicant could not have had
misconceptions regarding sentencing). |

Additionally, counsel testified at the PCR hearing before this Court that Mahdi decided

he wanted Judge Newman to sentence him rather than the jury he had selected and impaneled.



(PCR Tr. 682-84). At his 1% PCR, Mahdi offered no testimony on this issue and offered no
evidence contradicting counsel’s sworn testimony on this issue. This Court previously found
counsel’s testimony on this issue to be credible. This Court previously found counsel’s testimony
on this issue was supported and corroborated by Mahdi's responses to Judge Newman's
questions during the guilty plea. This Court found Mahdi made a strategic decision, after
selecting a jury, he wanted Judge Newman to sentence him, not the jury he had selected and
impaneled. (Amended Order of Dismissal, pp. 131-32). As a result, Mahdi’s plea of guilty and
waiver of his jury sentencing was valid. See Mullens, 197 So.3d at 39 (where defendants have
strategically chosen to proceed before a judge alone in an attempt to avoid a death sentence, their
plea of guilty and waiver of jury sentencing has been upheld); lTaylor, 34] S.W.3d at 647-48
(similar). As a result, this Ground is barred by the doctrines of resjudicata, Judicial estoppel and
collateral estoppel. See generally Lifshultz Fast Frieight, Inc., 335 S.C. 244, 513 S.E.2d 96
(1999); Foxworth v. State, 275 S.C. 615,274 S.E.2d 415.

Mahdi also waived and abandoned this issue on appeal from the denial of PCR. (Petition
for Writ of Certiorari). Mahdi was represented by three (3) capital PCR appellate attorneys and
did not raise the denial of this claim on appeal from the denial of PCR in his Petition for Writ of
Certiorari [merits petition]. As a result, this Court’s previous determination, that this issue had
no merit, is the law of the case, and Mahdi waived and abandoned this issue. Bailes, 315 S.C.
166, 432 S.E.2d 482 (discussing “law of the case™); Lindsay, 328 S.C. 329, 491 S.E.2 583;
Charleston Lumber Co., 338 S.C. 171, 525 S.E.2d 869 (2000)(an unappealed order, right or
wrong, is ordinaﬁly the law of the case); Resolution Trust Corp., 310 S.C. 473 427 S.E.2d 646 '
(trial judge’s procedural ruling is the law of the case since it has not been appealed); Anderson,

323 S.C. 522, 476 S.E.2d 475 (unappealed ground becomes the law of the case); Ross, 328 S.C.
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51,492 S.E.2d 62 (the law of the case applies both to those issues explicitly decided and to those
issues which were necessarily decided in the former case); Nelson, 231 S.C. 351, 98 S.E.2d 798;
See Lifshultz Fast Frieight, In;., supra (discussing the difference between law of the case and res
judicata).

As a result of all of the above, Mahdi has not shown a new rule of constitutional law or
material facts that could not have been raised at his guilty plea/sentencing in 2006 or his 1% PCR
merits hearing in 2009 entitling him to file a successive PCR application. See S.C. Code §17-27-
90. Ring was decided in 2002 and Apprendi was decided in 2000 long before Mahdi's guilty
plea/senténcing and his 1% PCR Application and PCR hearing. Hurst is not a new rule of
constitutional law but was merely an application of the holdings in Ring and Apprendi to
Florida’s sentencing scheme where the defendant exercised his right to jury fact finding at
sentencing. Furthermore, Mahdi may not raise this issue because he made a strategic decision
that he wanted to be sentenced by Judge Newman and not the jury he had selected, because he
believed he had a better chance of receiving a life sentence before Judge Newman. (Amended
Order of Dismissal). As a result, this Ground is time barred and improperly successive.
Additionally, this ground is barred in PCR because it is not cognizable as a direct appeal claim.
Further, this Ground is barred by the doctrines of res judicata, judicial estoppel, collateral
estoppel, and the law of the case.

2.

Mahdi also relies on Lafler, 132 S.Ct. 1376 and Frye, 132 S.Ct. 1399 in an attempt to
overcome the successiveness bar. Again Mahdi argues these cases created a new rule of
constitutional law and one retroactive and applicable to him. However, Lafler and Frye did not

issue new rules of constitutional law or new rules of constitutional law to be retroactively applied
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to Mahdi. Waters, 2015 WL 5317516, at *2. Every federal appellate Court to consider the
issue has held Lafler and Frye did not establish a “new rule of constitutional law.” See
Wert, 596 Fed.Appx. at 917-18 (“As we conclude that Lafler did not involve a newly recognized
right, we do not consider whether Lafler applies retroactively.”); Crisp, 573 Fed.Appx. at 708-09
(“No reasonable jurist would debate the district court's determination that Fi-ve and Lafler did not
announce a new constitutional right that would extend the limitations period under §
2255(f)(3).7): Navar, 569 Fed.Appx. at 140 n.1 (“[N]either Lafler nor Frye announced a new
rule of constitutional law, as required for authorization to file a second or successive section
2255 motion.™): Gallagher, 711 F.3d at 316 (“Neither Lafler nor Frye announced a new rule of
constitutional law; both are applications of Strickland v. Washington.”); In re Liddell, 722 F .3d at
738; Pagan San Miguel, 736 F.3d at 45; In re King, 697 F.3d 1189; Hare, 688 F.3d at 878-80;
Buenrostro, 697 F.3d at 1140 (*[W]e join the Eleventh Circuit in concluding that neither case
decided a new rule of constitutional law.™); Williams, 705 F.3d at 294; In re Graham, 714 F.3d at
1183; Lawton, 2012 WL 6604576; In re Perez, 682 F.3d at 932-34; Miller, 714 F.3d at 902
(Lafler and Frye did not announce new constitutional rules; they merely applied the Sixth
Amendment right to counsel, as defined in Strickland, to a specific factual context); /n re King,
697 F.3d 1189 (“...Cooper and Frye did not announce new rules of constitutional law because
they merely applied the Sixth Amendment right to counsel to a specific factual context.”™). Thus,
Mahdi’s current PCR application remains time barred, and the court must dismiss it as untimely.
See also Hough, 177 F. Supp. 3d at 785; Hestle, 2013 WL 1147712; Stewart, 2015 WL 6522828,
at *2; Alvarado, 2015 WL 3775416, at *3; Etheridge, 2015 WL 4041707, at *5, adopted, 2015
WL 4042!52; Brown, 2014 WL 892170, at *3; Johnson, 2614 WL 198165, at *5; Suitt, 2016

WL 5395843, at *5, report and recommendation adopted, 20/6 WL 5390396, Williams, 2016
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WL 4063863, at *1; Cruz, 2016 WL 4083326, at *2; Landron-Class, 86 F. Supp. 3d at 75
(collecting cases); Hough, 2016 WL 3820562, at *6; Nechovski, 2016 WL 3552196, at *6;
Shawiley, 2016 WL 1643460, at *3, report and recommendation adopted, 2016 WL 1629397,
certificate of appealability denied, 2016 WL 5543291; Armour, 2016 WL 1259113, at *3, appeal
dismissed; Leon, 2015 WL 6769146, at *2, report and recommendation adopted, 2015 WL
6749743. Other states considering this same issue have agreed. See Feliciano, 69 A.3d 1270
(Lafler and Frye simply applied Sixth Amendment right to counsel and ineffectiveness test to
circumstances where counsel's conduct resulted in lapse or rejection of plea offer, to petitioner's
detriment); Hernandez, 79 A.3d 649 (neither Lafler nor Frye created new constitutional right);
Gallman, 2016 WL 1436489, at *5 (“neither Frye nor Lafler created a new constitutional right.”
Rather, they “simply applied the Sixth Amendment right to counsel, and the Strickland test for
demonstrating counsel's ineffectiveness, to the particular circumstances at hand[.]” Accordingly,
Appellant has failed to prove that the newly recognized constitutional right éxception applies);
Norris, 2016 WL 1064472, at *6 (Defendant'é reliance on Lafler and Frye is misplaced. Contrary
to his claims, neither case announced a new constitutional right); Black, 2016 WL 763163, at *1,

cert. denied, 2017 WL 69340; Young, 2013 Ark. 513,2,n. 1.}

Moreover, even if Lafler or Frye announced a new rule of constitutional law, neither case
contains any language regarding the retroactivity of the rule, and no subsequent Supreme Court
case has held that the rule applies retroactively on collateral review. Gallagher, 2013 WL
1235668 [,711 F.3d at 315); Baker, 497 Fed.Appx. at 773 (the cases of Frye and Lafler did not
announce a “newly recognized” right that has been made retroactively applicable to cases on
collateral review, so as to extend the one year limitations period); Ocampo, 919 F. Supp. 2d at

915; Armour, 2016 WL -1259113, at *3; Shawley, 2016 WL 1643460, at *3, report and
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recommendation adopted, 2016 WL 1629397, certificate of appealability denied, 2016 WL
5543291, See Tyler, 533 U.S. at 663 (*[A] new rule is not made retroactive to cases on collateral

review unless the Supreme Court holds it to be retroactive.”).

Finally, Mahdi does not advance any facts supporting his claim, which rest primarily on
counsel's purported pre-plea advice and the Court's sentence, which would have been obvious to
him at the time he changed his plea and was subsequently sentenced. See Cruz, 2016 WL
" 4083326, at *2; Hough, 2016 WL 3820562, at *6. As a result, Mahdi has not shown new
material facts not previously presented because those facts were within his knowiedge at the time
of his‘ plea and sentencing and prior to his 1* PCR hearing. S.C. Code Ann. § 17-27-45(C)(If the
applicant contends that there is evidence of material facts not previously presented and heard that
requires vacation of the cpnviction or sentence, the application must be filed under this chapter
within one year after the date of actual discovery of the facts by the applicant or after the date
when the facts could have been ascertained by the exercise of reasonable diligence). As Lafler
and Frye did not announce new rules of constitutional law, but were applications of Strickland,
Mahdi could have brought a Strickland claim on pre-plea advice at his 1¥ PCR. As a result, this
claim is improperly successive and must Be dismissed with prejudice. .

3.
In his successive PCR application, Mahdi also alleges he is entitled to an Austin v. State,
305 S.C. 453, 409 S.E.2d 395 (1991), appeal because PCR appellate counsel did not raise certain

1® PCR that he now wishes to raise. Mahdi is not entitled

issues on appeal from the denial of his
to an Austin appeal under these circumstances. Austin, 305 S.C. 453, 409 S.E.2d 395. Mahdi’s
1¥ PCR counsel filed an appeal from the denial of his 1¥ PCR application and collateral appellate
counsel chose to raise only one (1) issue from the denial of his PCR application. (Petition for
) 7L
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Writ of Certiorari [merits-petition]). The South Carolina Supreme Court denied certiorari in the
PCR appeal. Mahdi then filed a Petition for Writ of Certiorari in the United States Supreme
Court raising the same issue and certiorari was denied. However, Austin does not entitle Mahdi
to another appeal from the denial of his 1* PCR where PCR appellate counsel chose not to raise
certain issues in t\he 1¥ PCR appeal. Austin “is applicable to its particular factual situation...”
Aice, 305 S.C. at 452, 409 S.E.2d at 394. That is where the applicant wished to appeal from the
denial of PCR but was denied the opportunity to seek appellate review or the right to appellate
review of a previous PCR order was not knowingly and intelligently waived. Austin, supra;
Aice, supra; Odom v. State, 337 S.C. at 261-262, 523 S.E.2d 753; Hope v. State, 328 S.C. 78, 492
S.E.2d 76 n. 1 (1997); King v. State, 308 S.C. at 348-49, 417 S.E.2d 868. Neither of these
occurred in this case.'* Mahdi is not entitled to an Austin appeal under South Carolina law.
Thus, he cannot overcome the successiveness bar and this application must be dismissed.

Furthermore, ineffective assistance of PCR appellate counsel is not an exception alloWing
the filing of a second or successive PCR application or an excuse to avoid the statute of
limitations for PCR actions. Robertson v. State, Kelly v. State.

C. Applicant’s Grounds are barred by the defense of laches

Mahdi’s Grounds asserted in his 2™ Application for post-conviction relief are also barred
by the defense of laches. Laches is an equitable doctrine, which “arises upon the failure to assert
a known right. Ex parte Stokes, 256 S.C. 260, 182 S.E.2d 306 (1971). As the Court explained in
Bray v. State, 366 S.C. 137, 140, 620 S.E.2d 743, 745 (2005): “Laches is “neglect for an

unreasonable and unexplained length of time, under circumstances affording the opportunity for

" To accept Mahdi’s argument would result in every capital and non-capital PCR Applicant
being entitled to a 2™ PCR appeal when they did not agree or later claimed they did not agree
with the issues raised by PCR appellate counsel.
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diligence, to do what in law should have been done.” Whitchead v. State, 352 S.C. 215, 574
S.E.2d 200 (2002), citing Hallums v. Hallums, 296 S.C. 195, 198-99, 371 S.E.2d 525, 527
(1988). The claims Mahdi is raising in this 2™ App.lication for post-conviction relief could have
been raised at plea/sentencing, at his 1* PCR, and/or on appeal from the denial of PCR. Mahdi
was represented by death penalty qualified counsel at trial/plea and sentencing. Mahdi was
represented at PCR by statutorily qualified counsel. See Robertson v. State. And, Mahdi was
represented on appeal from the denial of PCR by three (3) competent counsel, including one (1)
his PCR attorneys. Mahdi has waited an unreasonable and unexplained length of time to assert
the grounds he is now asserting. As a result, all of Mahdi’s Grounds asserted in this successive
PCR Application are barred by the defense of laches.
D. This Court cannot address grounds abandoned or not addressed in the 1¥ PCR
In his 2™ or Successive PCR Application, Mahdi also asks this Court to rule on any
grounds that were not addressed or that were abandoned ar the I PCR. This Court is not aware
of any legal authority or rule that would allow this Court to address any issue that was not
addressed at the 1¥ PCR or was abandoned by prior PCR counsel at the 1¥ PCR. As a result, this
ground is also time barred and improperly successive under South Carolina law in that it seeks
this Court to rule on an issue or issues raised at the 1¥ PCR but not ruled on or abandoned at the
1% PCR. This Court also dismisses this claim as not cognizable before this Court and barred by
laches, res judicata, collateral estoppel, judicial estoppel, and/or the law of the case.
CONCLUSION
Consequently, for all the foregoing reasons, this Court dismisses this action as time
barred under South Carolina law pursuant to S.C. Code Ann. § 17-27-45. This Court also

dismisses this action because it is improperly successive under South Carolina law pursuant to

%
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S.C. Code Ann. § 17-27-90. This Court also finds Mahdi’s claims in this successive PCR
Application are barred by the doctrines of laches; and, Mahdi’s direct appeal ground is not
cognizable in PCR and/or is barred by the doctrines of res judicata, collateral estoppel, judicial
estoppel and the law of the case. Finally, Mahdi is not entitled to an Austin appeal under South
Carolina law where he has already had one (1) full PCR appeal. As a result, based on all of the
foregoing, this 2™ or successive PCR Application is properly dismissed with prejudice pursuant
to S.C. Code Ann. § 17-27-70 (b) (summary dismissal may be allowed “[w]hen a court is
satisfied, on. the basis of the application, the answer or motion, and the record, that the applicant
is not entitled to post-conviction relief and no purpose would be served by any further
proceedings....”). Finally, based on all the foregoing, there is no \genuine issue of material fact
and this action must be dismissed pursuant to S.C. Code Ann. § 17-27-70 (c) (summary
disposition is allowed “when it appears from the pleadings, depositions, and admissions and
agreéments of fact, together with any affidavits submitted, that there is no genuine issue of
material fact and the moving party is entitled to judgment as a matter of law.”). See also Rule 56,
SCRCP (defining the standard for granting a motion for summary jud gment).

IT IS SO ORDERED.

By:

The Honorable Ddy¢t A. Early, 111.
Presiding Judge

JuanZ)N
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STATE OF SOUTH CAROLINA ) F }IE EIBCOUR'I‘ OF COMMON PLEAS

)
COUNTY OF CALHOUN )
ML -b P 22
Mikal Mahdi, SCDC #5238, RENNETH I6A6RY. 2017-CP-09-
Mika hdi, #523 FLETZK oF COURT Cl 00004
. EALH ldm’ CUt'rQTY
Applicant, ST HATTHEWS, sc *CAPITAL PCR*
VS, )
) CERTIFICATE OF SERVICE
)
State of South Carolina, )
)
Respondent. )
)

I, Anthony Mabry, Assistant Attorney General, certify that I have served the foregoing
Order of Dismissal on Applicant by depositing one copy of same in the United States mail,
postage prepaid, addressed to Applicant’s present counsel as follows:

E. Charles Grose, Jr., Esquire
404 Main Street
Greenwood, SC 29646

John L. Warren, I, Esquire
Simmons Law Firm, LLC
1711 Pickens Street

AN H@\W ABRY
Semor Assistant Attorney

This 3™ day of July, 2017.






STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CALHOUN C/A No. 2017-CP-09-00004

Mikal Mahdi, SCDC #5238, *CAPITAL PCR*
Applicant,
Vs. ORDER DENYING APPLICANT’S
RULE 59, SCRCP, MOTION TO
ALTER OR AMEND OR RECONSIDER
State of South Carolina, THE ORDER OF DISMISSAL

Respondent.

N N M N N N N S N N N N St N

This matter is before this Court on Applicant, Mikal Mahdi’s Rule 59, SCRCP, Motion to
Alter or Amend or Reconsider this Court’s previous Order of Dismissal, denying and dismissing
this 2™ or successive PCR Application, issued on June 29, 2017 and filed July 6, 2017. Madhi
filed the Rule 59, Motion on July 12, 2017. The State filed a Response to the Rule 59, Motion.

On August 15, 2017, at the Aiken County Courthouse, this Court held a hearing and
heard argument on the Rule 59, Motion by both parties. Applicant was represented by E.
Charles Grose, Esquire. Respondent was represénted by Assistant Attorney General Anthony
Mabry.

This Court has carefully reviewed the Record in this case and considered the arguments
presented in the Rule 59 Motion to Alter or Amend or Reconsider and those made at the hearing
on the Motion, and finds no cause 1o alter or amend or reconsider the prior Order of Dismissal of
this Court. Therefore, based on complete review of the Record, the Motion and the Response,
the arguments presented, and the legal authority submitted, this Court denies the Rule 59,
SCRCP, Motion to Alter of Amend or to Reconsider the Court’s Order of Dismissal in this
matter. For the reasons fully set forth in this Court’s Order of Dismissal, this 2" or successive

PCR application is denied and dismissed with prejudice.



« ) o
By;' WM’,’: /-,

The Honorable DoyetA. Early, I1I.
Presiding Judge

October 10, 2017



STATE OF SOUTH CAROLINA

COUNTY OF CALHOUN

Mikal Mahdi, SCDC #5238,
Applicant,

VS,

State of South Carolina,

Respondent.

M e e N M N e N N N e N N N N

IN THE COURT OF COMMON PLEAS

C/A No. 2017-CP-09-00004
*CAPITAL PCR*

CERTIFICATE OF SERVICE

I, Anthony Mabry, Assistant Attorney General, do hereby certify that on this date, 1

served the Order Denying Applicant’s Rule 59, SCRCP Motion to Alter or Amend or Reconsider

the Order of Dismissal, on Applicant by depositing one copy of the same in the United States

mail, postage prepaid, and addressed as follows:

E. Charles Grose, Jr., Esq.
Grose Law Firm
404 Main Street

Greenwood, South Carolina 29646

John L. Warren, III
Simmons Law Firm, LL.C
1711 Pickens Street

Columbia, South Carolina 29201

This 11™ day of October, 2017.

y a

JANFHONY M RY
Senior Assistant tlorney General
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[H CAROLINA ) IN THE COURT OF COMMON PLEAS
- \LHOUN ) | ;
)
#5238, ) C/A No. 09-CP:09-164
) ,
- Applicant, ) ~
) =
V. ) : =
) AMENDED ORDER JﬁSSAE
State of South Carolina, ) 8 —
) g M
Respondent. ) ]
) S
o

This is a capital post-conviction rclief (PCR) case. Applicant, !\%Aikal D. Mahdi
(“Mahdi”) filed an application for PCR on August 18, 2009 pursuant to S.C. C;)de Ann. Section
17-27-160 and the S.C. Supreme Court’s July 23, 2009 Order staying execution,é allowing Mahdi
to pursue potential PCR relief, and assigning this Court with continuing ju:;isdiction of this
action. » Respondent filed a Return denying the allegations of the applicatio;1 and moved to
dismiss with prejudice. Mahdi filed two amended applications on March 19 and July 29, 2010,
and Respondent filed a Return to each as above. On March 4, 2011, Mahdi ;Tloved to amend
his Final Application to -include an additional ground, which was formally? objected to by
Respondent, and this Court granted the late amendment over Respondent’si objection. On
March 9, 2011, an evidentiary hearing was held. On December 18, 2012, thisf Court issued an
Order of Dismissal, filed January 8, 2013, denying and dismissing the allegations of the Final
Application with prejudice. :'

The State subsequently filed a timely Rule 59, SCRCP Motion to Alter dr Amend onc (1)

¢

of the findings in the Order of Dismissal." On February 11, 2013, this Court héard argument on

1 In its Rule 59, SRCP Motion, the State objected to the Court’s finding of deficient performande under Ground
10(a)/1 1(a)iii. The State’s reasons for the Motion are fully set forth in its Motion to Alter or Amend. The State
did not object to the Court’s finding that Petitioner had not established prejudice under Ground 10(2)/11(a)iii.

1 ﬁ,
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' *
the State’s Rule 59 Motion.  After careful consideration of the entire record. the arguments of

Respondent and Mahdi. and atter careful reconsideration of the law and all of th¢ evidence and
Atestimony in the éase, this Court grants the State's Rule 59 Motion as to that one (1) portion of
the Order of Dismissal and enters this Amended Order of Dismissal as the Final] Order in this
case.  The Application for PCR, as amended. is DENIED and DISMISSED WITH
PREJUDICE. for the reasons set forth below.
L. PROCEDURAL HISTORY

Mahdi murdered James E. Myers on June (8, 2004 in Calhoun County._ Mahdi was
arrested on June 21, 2004 in Florida on a fugitive from justice warrant. He waived extradition,
was returned to South Carolina, and charged with Myers's murder. the grand larccnjy of his truck,
and the burglary oi; his work shed.” Mahdi wa; indicted by the Calhoun County érandjury on
August 23, 2004 for rr'lurder. grénd-]arccny greater than $5,000, and burglari( 2nd degree
(violent) (2004-GS-09-243 through 244). The State sought the death penalty. The South
Carolina Supreme Court assigned the case to the Honorable Clifton Newman. Circuit Court
Judge.

The Continuances

~Attorneys Carl Grant and Glen Walters were appointed 1o represent Mahdi in 2004. The

- case was first scheduled for trial in January. 2006. Attorneys Grant and Walters:moved for a |

continuance based on the need for more time to complete their mitigation investigation. (PCR Tr.

. 597-98: Respondcent’s Ex. 16). The Court'gramed the request. continuing the trial until carly

November 2006. (PCR Tr. 597-98: Respondent’s FEx. 17). Meanwhile. in the spﬁng of 2006,

Mr. Grant was seriously injured in motorcycle accident, whereupon Mr. Walters was substituted

“The building described as the “shed™ is actually more like a workshop or cabin. it is located on the victim’s farm
in Calhoun County. Myers and his wife were married there. Myers” wife had an office insidc the “shed". A
television and chairs were also located inside the “shed.” (R. 1357-67, 1395-1423), :

9
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as first chair capital counsel, and attorney Joshua Koger, Jr., was appointed to re]j;resent Mahdi as
second chair capiml counsel. Shortly before trial, the case was continued agairj until November
26, 2006. E
Jury Selection
On November 26, 2006, jury selection began before Judge Newman. Qeneml voir dire,
individual voir dire, and jury selection were completed on November 29, 2006,§~ with a jury and
four altenates impaneled.  Prior to the swearing of the jury, Mahdi waived h;iS'right to a jury
trial and changed his plea to guilty. (R. 123-1336). |
The Guilty Plea 4
On November 30, 2006, Mahdi pled guilty before Judge Newman t(;; murder, grand
larceny over $5,000, and burglary 2™ degree (violent). Prior to his guilty p;lea, Mahdi was
re-examined by Dr; Michael Cross, whereupon Mahdi was determined to be cémpetem for the
2nd time. (R. 1254-59, 1336-43). Prior to the plea, Judge Newman found orii the record that
Mahdi was competent to plead guilty. (R. 1258-59, 1342-43). Judge Neiwman accepted
Mahd_i’s guilty pleas to all charges and ensured Mahdi’s pleas were knowingly, ;;voluntarily, and
intelligently entered into by extensive and detailed questioning of Mahdi tjmder oath. (R.
1259-84). After acceptance of the pleas, the impaneled unsworn jury and E;altemates were
dismissed. Mahdi’s guilty pleas concluded on the same day as entered, Novemtéer 30, 2006.
The Sentencing Proceeding
After the statutorily required 24 hour waiting period, the sentencing procc?eding began on
December 1, 2006, with evidence concluding on December S, 2006, and fmalgl arguments on
December 6, 2006.  On December 8, 2006, Judge Newman issued his semenciing decision by
reading into the record his written sentencing order, filed on the same daté. (R. 1726-42,

1810!-26, 1842-53; Sentencing Order pp. 1-12). Judge Newman found the follbwing statutory

\Z
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aggravating circumstances had been proven by the State beyond a reasonable doubt (l) the
murder was committed during the commission of a grand larceny; and (2) the murder was
committed during the commission of a burglary, (R. 1730-31, 1814-15. 1845 Semcncing Order
p- 4). After considering all of the evidence in extenuation. aggravation. andémitigation of
punishment, Judge Newman scntenced Mahdi to death for the murder of Jam&:s Myers. (R.
1726-42. 1810-26). Mahdi was sentenced to 15 years for burglary 2nd degree and 10 years for
grand larceny. to run consecutively to one another and to the murder sentence. (R. 1741, ]825,)'-
The Appeal |
Mahdi appealed his death ‘sentencc to the ‘S.outh Carolina Supreme Colirt. He was
represented by attorney Katherine Hudgins of the Office of Appellate Defensé. On appeal,
Mahdi raised one issue: “Did the trial judge improperly consider Mikal Mahdi’s iréaitial exercise
of his constitutional right to a trial by jury in imposing a death sentence?" (F‘:inal Briet of
Appellant/Petitioner, p. 3). The State, represented by Assistant Attorney Ceneral Anthony
Mabry, filed a responsive brief. (See Final Brief of Respondent). On June 15, 2009, tHe South
Carolina Supreme Court affirmed Mahdi's death sentence. Mahdi v. State. 383 8.C. 135, 678
S.E.2d 807 (2009). The Remittitur was issued July 1, 2009. Mahdi did not seel(i~ certiorari to
the United States Supreme Court.
The Motion for Stay of Execution
Mahdi, through attorney Hudgins. filed a Motion for a Stay of Exccution.on June 23,
2009 before the South Carolina Supreme Court, to pursue potential PCR remedies. * Pursuant to
In Re Stays of Execution, the State filed a Return aﬁd did not oppose the Stay request to pursue
potentiul PCR remedies.  On July 23, 2009, the Supreme Court issued its Order granting the

stay and assigning this Court to hear Mahdi's PCR application.
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The Appointment of Collateral Counsel Hearing
On August 11, 2009, this Court convened a hearing pursuant to the OrdelfE of the Supreme
Court to determine if Mahdi desired PCR counsel. Mahdi was present at tht; hearing, along
with Assistant Attorney General Mabry, and attorney Melissa “Lisa” Kimbroughi, who was there
at this Court’s request. Mahdi desired to have counsel appointed to represent hii_n, indicating he
wishéd to have Teresa Norris, Esq., represent him. On August 19, 2009, this Court held a
conference call with Ms. Norris, attorney Robert Lominack, and Mr. Mabry, r§garding Norris’
and Lominack’s qualifications and willingness to serve as PCR counsel a:?md the timely
scheduling and disposition of this matter. On August 24, 2009, this Court issged its Order of
Appointment of PCR Counsel and Scheduling Order, filed August 28, 2009, appointing Norris
and Lominack to represent Mahdi.
The PCR Application

Prior to the issuance of the Order of Appointment of Counsel, Mahdi ﬁleh a pro se PCR -
Application. (2009-CP-09-00164). Mahdi filed two subsequent Amended Apiplications. The
State filed Returns to all three applications, denied the allegations, and moved to dismiss. Mahdi
also moved to amend his final application, which was formally objected to by tihe State by the
filing of a formal objection, which served as a Return to this final allegatioil. This Court
granted Mahdi’s motion to amend his final application to add one additional alleéation, over the
State’s formal objection. J

I1. FACTS

Mahdi murdered James Myers, an off-duty police captain, on July 18, 2é04 in Calhoun
County, South Carolina, during a crime spree. (R. 1341-68). At the time of his imurder, Myers
had thirty-one years of service as both a fireman and as a police officer, with the riank of Captain.

(R. 1357). Mahdi was a fugitive wanted for several crimes he committed outside South

; g/&;




Carolina.

A. Crimes

Virginia
On July 14, 2004 in Lawrenceville, Virginia, Muhdi, a resident of Virginiza? burglarized
the home of Amanda Weaver, Mahdi's grandrho’ther’s neighbor, stealing a .380 caliber chrome
pistoi.‘ (R. 1498-1527).  On the same day, he sto]e Virginia license plates from a vehicle at a car
rental agency in Lawrenceville, and then stole a Mercury Sable station wagon from a car lot
about‘ 1/10™ of a mile from the car rental agcﬁcy. {R. 1357-67). Mahdi then left V?rginia, where

homicide detectives were pursuing him for his involvement in the death of a drug:dealer. (PCR

- Tr. 480-82, 513, 550. 604. 688-89). Mahdi would later indicate he was involved in another

homicide in which the body was never discovered. (PCR Tr. 514).)  Mahdi was traveling to
Florida, where he had friends. (PCR Tr. 689). |
| North Carolina

On July 15, 2004, around 7:05 p.m.. Mahdi entered an Exxon station in Winston-Salem,
North Carolina armed with the stolen .380 caliber pistol.  He took a beer trom the store’s cooler
and placed it on the counter. While the store clerk verified Mahdi’s age, Mahdi piulled out the
pistol, shot the clerk, and then shot him again as }:1e lay on the floor. (R. 1567-96). The event.
was captured clearly on surveiliance video, and Mahdi’s fingcrprints were recovered from a mat
that lay on the store's counter. (R. 1589).  After shooting the victim, Mahdi alte'mpted to rob the

store’s cash register, but was unable to open it. (R. 1483-98, 1567-82. 1693-94, 1777-78: State’s

Ex. 94). He then lett the store with only the beer. (State's Ex. 94).  The store clerk.

This information was not presented at Mahdi's plea or sentencing proceeding. Mahdi's invalvement in homicides
in Virginia was developed at the PCR hearing as a result of Mahdi's allegations.

€
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Christopher J. Boggs, died from his wounds. (R. 1567-82, 1585).*
South Carolina
(Columbia)

At 3:30 a.m. on Sunday morning, July 17, 2004, Corey Pitts was sitting at a traffic light at
the intersection of Bull and Washington S.treets in Columbia, South Carolina?, when Mahdi
car-jacked him of his red 2000 Ford Expedition. (R. 1528-40). Pitts’s. des(i:ription of his
assailant was consistent with Mahdi’s physical appearance. Pits told policeé the man who
car-jacked him was carrying a chrome pistol. Pitts identified Mahdi at the seménncing hearing
as the man who stuck the chrome gun in his face, forced him out of his vehiclé_i, and stole his
vehicle.” (R. 1532).

(Calhoun County)

Approximately thirty-five minutes after the car-jacking, Mahdi drove the qfto]en red Ford
Expedition to the Wilco Hess station at Exit 139 off I1-26 in Calhoun County. (R 1360). The
Expedition now bore the license plates Mahdi stole from Lawrenceville, VA.{(R. 1360-62).
Mahdi’s fingerprints were found inside the Expedition, and on the license tag and the frame
surrounding the tag. -

Mahdi attempted for forty-five minutes to an hour to use a credit card at ode of the Wilco
gas pumps to fuel the Expedition, but the pump would not accept the card. Due to }his suspicious
behavior, the Wilco store clerks notified police. Mahdi abandoned the stolen Expipdition behind
the station, and, as police arrived, fled into woods near the station. (R. 1361-6?2). The police

searched unsuccessfully for Mahdi and concluded he had obtained a ride fromisomeone at a

4 Subsequent to the instant PCR hearing, Mahdi pled guilty to 1st degree murder in the death of Christopher J.
Boggs, and received a life sentence. ,

The Mercury Sable station wagon stolen from Lawrenceville, VA was found in the parking lot of Washington
Street United Methodist Church near the scene of the car-jacking. (R. 1359).
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nearby Waffle House. Mahdi was. instead. on foot in the woods near the store, headed tov;rérd
victim James Myers's farm.

James Myers owned a farm approximately a % to % a mile through the wbods trom the
Wilco station. (R. 1362, 1399-1401).  While fleeing on foot from pplice. Mahai came upon
Myers’s work shed and broke into it. (R, 1362, 1411).  While there, he watched T V.. converted
Myers’s shotgun into a sawed off shc;tgun. and painted it black. (R. 1603). ile Ewent through
SLED investigation files maintained by Myers's wife, a SLED agent. (R. 1414- Ié:(u)‘ He armed
himself with Myers's .22 caliber rifle, Wh\ibh was kept in the shed with other guns. (R 1604).

Myers was off work June 18, 2004, havirig returned with his wife frorﬁ Edisto Beach, -
where they celebrated the birthdays of his wife, sister, and daughter. (R. l40é-03). After
fetuming home, Myers stopped by his father’s home. as he routinely did. to visit:,and help his
tather with the loss of Myers's mother, who had ‘died two years earlier. (R. l;;404). After
visiting with his tather, Myers leﬁ around 6:45 p.m. and headed to his fhfm, where Mahdi was
lying in wait at the shed. (R. 1363-64, 1403-25). Mahdi contronted Myers in the shed. and shot
him nine times with the victim's own .2\2 caliber rifle, killing lﬁm. (R. 1364, IS4I:-66, 1696).(’
Alter murdering Myers, Mahdi poured diesel fuel on and around the body and set ithe body on
fire. (R. 1364, 1696). He then siole Captain Myers's police issued Dodge truck cmd a license
plate from another vehicle located near the shed. (R. 1365. 1414, 1418). In additi(:)n to the .22
rifle, Mahdi stole Captain Myers' police issued Ruger assault rifle and_ the converted éhotgun.

Myecrs's wife began missing him around 9:00 p-m.. when he did not coﬁme home as

expected. She called him several times and paged him. with no response. final]y. she

“There is evidence that after Mahdi confronted Myers at the cabin, he forced Myers to empty his pockess on a table
or chair inside the cabin. (R. 141921, 1774). 1tis also possible Mahdi empticd Myers's pockets after he murdered
him.
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con'tacted Myers’s father and discovered what time he left his father’s home. Mts Myers drove
to their farm, and finding the gate to the property open, she drove to the shedi and found her
husband’s truck missing. " Mrs. Myers then went into the shed and found her hu%isband’s burned
and bullet riddled body lying in a pool of blood. She knew immediately heéwas dead and
screamed for an unknown period of time. When she finally calmed down encéugh to use her
phone, she contacted 911 and waited until the police arrived. (R. 1395-1425). r

In the shop within feet of Myers’s body, police found the keys to Corei' Pitts’s stolen
Ford Expedition. (R. 1365). Also found at the scene were multiple, fired 22 caliber shell

casings and 7 fired .22 caliber bullets. (R. 1541-65). Police also found evidence I\;tlahdi had tried

to hot-wire the victim’s other truck. (R. 1413-14). -

Florida _ r
On July 21, 2004, in Satellite Beach, Floﬁ&a, Mahdi was spotted by police Irm the victim’s
truck.” He jumped out of the truck, while it was moving, and fled. Mahdi ran éfor the beach,
carrying the fully-loaded Ruger assault rifle. (R. 1377-94). Police were aboutéto use deadly
force when Mahdi dropped the gun and continued to run. He ran into a cdndomiinium complex
and was eventually apprehended on the fifth floor of the building with the use of a i)Olice dog.
While transporting Mahdi to the police station, the arresting officer thankéid him for not
shooting him with the assault rifle, to which Mahdi responded that the gun was “stéuck on a three
shot.” Mahdi said with “cold eyes,” “You don’t think I could have got you - - lEcouldn’l have
shot you, the other cop, and excuse my language, that fucking dog.” (R. 1394). |

7By this time, police in Virginia and South Carolina had connected the crimes there and here to Matidi. A
nationwide BOLO was issued for Mahdi's arrest. (R. 1365-66).  Florida police noticed Mahdi's enp,tic driving and
thought he might be an impaired driver and began following him. Mahdi refused to stop for police; He

eventually ran over a stop sign near the end of the pursuit. (R. 1379-82).
9 XA
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After Mahdi's arrest, police discovered the license plate on Myers’s policetissued D(;dge
truck had been replaced with the license plate oft Myers’s personal GMC truck.E:(R. 1559-60).
Clothing found by police inside the Dodge truck matched clothing Mahdi was seéen wearing at
the Wilco station in Calhoun County. Shorts found in the truck métched the shorts womn by
Mahdi in the surveitlance video of the murder at the Exxon station in Winston—Séalcm. Shoes

found in the truck matched footwear impressions found near the scene of Myers' murder. The

Ruger Mini 14 assault rifle was recovered, and the sawed off shotgun and ammunition were .

found in the truck. as was an “Atlas™ taken from Myers’s shop. with Mahdi's tingqmﬁnts on the
Jacksonville, Florida map. (R. 1394-95, 1561). This led police to two witnesses m, Jacksonville,
who purchased a 380 caliber pistol and a .22 ritle from Mahdi shortly after Myers’ murder. (R.
1366. 1565). The witnesses identitied Myers’s Dodge lruck as the vehicle Mahdgi was drivingv
at the time, and identified Mahdi in a photographic lineup, as the person who s?o!d them the
chrome .380 pistol and .the .22 rifle. The only personal item belonging to M)}érs that was
missing ‘but never recovered was his police badge. which he kept in his truck or in the pocket of
his pants. (R. 1418-21), | -

Ballistics testing confirmed the recovered .380 caliber pistol was the wc;pon used to
murder the store clerk. Christopher J. Boggs, ianinston-Sa]em. and the .22 rifle iwas used on
Myers. (R. 1562, 1592-96).

The autopsy determined Myers died from multiple gun§hot wounds. after be;ing shot nine

times, including four in the chest and three in the head. The pathologist. Dr. Janice Ross.

opined Myers was shot first in the chest and possibly once in the head.  After heicollapsed to _

the floor of the shed, he possibly raised his head and was shot again. and then was shot again in

the head while his head was Iying on the floor. (R. 1702).
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B. Aggravation Factors ‘

- -(Mahdi’s Prior Criminal Ac*s) . .
'During. the sentencing hearing, in nddition to the facts and circumstenceie of the crime,
Judge Néwman heard evidence in aggravatlon including Mahdi’s prior cnmmal actlvny as a
'Juvemle and as an adult Mahdi’s mmal involvement with law enforcement steknmed from an
arrest and adjudlcatlon for car-breaklng, petit larceny, and escape from custody, for which he

‘was placed on juvenile probatlon

Mahdi was committed to the Virginia’s Department of Juvenile Justici'e (DI]) at age
fourteen for two counts of breaking and entering and two counts of grand Iarcq:ny; (R. 1437).
He admnttedly was also involved in the sale of crack cocaine at the same age. (R 1440). He
was charged with assaulting and causing bodily injury to another inmate in ergma s DJJ. (R.
1441-42). While in Vlrglma s D1J, Mahdi told authorities one of his streng’thsx was “robbing
people.” (R. 1440). During one of the break-ins he committed,-Mahdi stole {1 .44 magnum
_pistol. (R. 1428-29).. When Brunswick County, Virginia police attempted to arrést Mahdi on a
detentlon order for that charge, he and his father refused to come out of their hoine An eight
. hour standoff ensued during which Sheriff James Woodley heard Mahdi say, “Them
: motherfuckers got guns Mahdi also told police after he was ﬁnally arrested, “I’ m going to kill

a cop before [ die.”'(n. 1431). | '

At the age of seventeen, Mahdi was arrested for slashing his mother’s tires and for

resisting arrest. During this arrest, Mahdi grabbed the holstered pistol otf one of the”

investigating police officers. He later told one of the officers that he should haiwe killed “that
bitch,” referring to his own mother. (R. 1457-62). Mahdi was also convicted a$ a juvenile of

contempt of court and obstruction of justice. (R. 1612). ' aOA’
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As an édult. Mahdi was convicted and served three years in prison, for br@tally stabging
Moiscs Rivera, a maintenance supervisor, at an apartment complex in Richmond.éVirginia, ‘ﬁve
limes in the back'vAvith a knife, after Rivera investigated a disturbance at the apartxinent complex
and came upon Mahdi trying to break into an apartment on April 17, 2001; Rivc;ra's lung was
pumtured and he arrested in the ambulance but was revived by FMS personnel. Rlvera was in
the hospital tor six days and was out of work for two- months as a result of the assault (R.
1473-75).

Mahdi was released from the Virginia prison system on May 12, 2004. At ‘the time
Myers was murdered, Mahdi Was -on sﬁpervised probation for ‘the Rivera Eassault, with

requirements that he not to leave Virginia, violate an'y laws, or possess a firearm. (R l483-97)

_ After his release, Mahdi tried to get his g g,rdndmother s neighbor, Amanda Wcaver; to help him -

assemble 2 9. mm pistol. He brag,ged to her he was dabbling in drug dedlmg to make money, and

was going to knock off some drug dealers. (R. 1500-02). On June 14, 2004, the dgy before the
380 pistol disappear"ed from Ms. Weaver’s home. as a condition of his superviséd probation,

~Mahdi was requnrcd to submit to a urine drug screen admmlstercd by Virginia's Departmem of

Probation and Parole. The test result showed he was using marijuana less than two momhs alter

being released from prison. (R. 1491).  Thereaftcr, he stole the gun, the Mer'cﬁry Sable, and the

- license plate and drove to North Carolina.

(Mahdi’s Prison Conduct)

Judge Newman also received evidence regarding Mahdi's previous behawor mSIde

prison. During Mahd1 s juvenile mum,erauon he assaulted another inmate causmg bodlly

~mjury. (R. 1435-52). Mahdi was incarcerated in Virginia’s DIJ from August 1999 until May

2000, for contempt -of court and obstruction of justice. (R. 1612-13). Fis record while
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incarcerated was plagued by maladaptive behavior. (R. 1612-13; State’s Ex. 95? Records from
Virginia’s DJJ also document his committing several assaults during this mbarceratlon (R.

1441-42; State’s Ex. 95).°

As an adult, Mahdi was incarcerated in the Vlrglma Department of Coq*ectxons (DOC)

from October 11, 2001, to May 12, 2004, repeatedly disobeying corrections ofﬁgers orders. (R.

1485-86). He had numerous disciplinary infractions, including repeatedly usn}g profamty or
vulgar language toward employees, and threatening an officer on November 25;@2002. Due to
his poor instifutional adjustment and increased security level, Mahdi was trfhnsferred from
Nottaway Correctional Institution to Wallens Ridge State Prison, where his béhavior did not
improve. While in Virginia’'s DOC, Mahdi was charged with setting a ﬁré;:, giving false
information to an employee, destroying state property, and assault on a non-inmat;:. (R. 1453-56;
State’s Ex. 86). |

As a South Carolina pre-trial detainee on the instant charges, Mahdi was charged with
assauiting a correctional 6ﬂ'1cer, Who sustained a mild concussion. (R. 16;19). At the
disciplinary hearing, Mahdi looked at the officer and said that; at the next chaihce he got, he
would kill the “motherfucking officer.” (R.‘l616). During a search of Mahdi”is cell, officers
found a three to four foot piece of rope and some pieces of metal. .(R. l617)ig, Mahdi was
housed by himself. (R. 1618). He was caught damaging a confere'ncé room anﬁ hiding metal
fragments from a wall socket on his person. (R. 1622-23). On another occasion, Mahdi was
found with a fifteen-foot rope made of blankets. (R. 1624)‘. Another piece of m¢tal was found

in his cell on a different occasion. (R. 1627-28). Mahdi also wrote a gn'evanc{: in which he

*At the plea and sentencing hearing, the State did not introduce all of Mahdl s prison disciplinary vmlatlons while in

Virginia's DJJ.  Only a very small number of those were introduced. At PCR, the State mtroduch all of Mahdi’s .

Juvemle disciplinary violations while incarcerated. They totaled over 40.
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dlscussed killing DOC employees (R. 1629). Mahdi made additional threats toward a DOC

employec at the disciplinary hearmg (R. 1646-48).

Captain Gary Lane testified that at the time of trial, Mahdi was kept on the:High D Wing"

of the super-max portion of Kirkland Correctional Facility. This facility housesf the six most

difficult to manage inmates in the entire South Carolina DOC. (R. 1652-53). These six inmates -

arc kept difterently than the other 23.000 inmates in the DOC. (R. 1661-62). Their six cells are

even more secure than death-row. (R. 1662). While in one of these super—sccurd cclls,_ Mahdi

made a rope and obtained two pieces of contraband metal. of which one was sharpened to a

point.l (R 1656-57). Mahdi had been transterred to the High D Wing. from the [éligh C Wing,
because of a history>of making objects and because a “hammer-like” weapon was found in
Mahdi's cell. (R. 1653, 1655),

During Jury selection before Judge Newman, a homemade handcuff key was found in

Mahdi’s possession, after he had persuaded his courthouse security detail to removeileg braces or-

irons and replace them with shackles. (R. 1319-21, 1664-65). Mahdi admitted he inadc the key

in the DOC., kept it sccreted in his mouth during the trial, and took it out of his mouth when he

was away from ;,uards for a meetmb with his attorneys. (R 1666-67). Mahdi hadiattempted to -

use it in the county jail but had not had an opportunity to use it in the counroona, due to the
guards® watchfulnees (R. 1319-21). Calhoun County Sheriff Thomas S. Summers, Jr tcslmed
lhat he tried the handcuftf key on three handcuﬂ sets. and was able to open two of the three sets
with the kcy. (R. 1667). Summers testified Mahdi could have gasily used the key té remove his

restraints and assault someone in the courtroom. (R. 1670). -

C. The Sentencing Order
On December 8. 2006. Judge Newman issued his twelve page sentencing order, which he
14 /C‘
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read into the record.  Judge Newman found that the State proved two aggravatinég circumstances
beyond a reasonable doubt: (1) the murder of James Myers was comrml}!ed during the
commission of a larceny, and (2) the murder of Myers was committed during thq commission of
a burglary. (R. 1845; Sentencing Order, p. 4). | r

In addition to finding the State had established two aggravating circumstéanccs beyond a
reasonable doubt, Judge Newman found that while there was strong ewdencp of two other
alleged aggravatmg circumstances, the State did not prove those other aggravatmg circumstances
beyond a reasonable doubt.’ Therefore, Judge Newman did not consider or gnv? any weight to
those other alleged aggravating circumstances. tR. 1845-46; Sentencing Order, p 4-5).-

Judge Newman found the State presented compelling evidence of prior hnd subsequent
bad acts of Mahdi, which showed Mahdi’s bad character, evil nature, and nilalig'nant heart.
Judge Newman found these acts covered a period over eight years and included ihousebréaking,
stealing guns, robbing people, selling crack cocaine, vandalism, and maliciouis wounding of
anothc_r human being. In his order, Judge Newman summarized these acts 1m detail. Judge
Newman found the State had established Mahdi’s bad character and propensitieis by clear and
convincing evidence.~ Judge Newman did not consider this evidence as proof of any
aggravating circumstance. (R. 1846-48; Sentencing Order, p. 5-7).

In his order, Judge Newman noted that he had considered all sta'tut%ory mitigaﬁhg
circumstances and non-statutory mitigating circumstances argued by Mahdi, asi well as other
mitigating circumstances supported by the evidence. (R. 1848; Sentencing Order, p 7).

Judge Newman considered Mahid’s age (21 years) and mentality at ttée time of this

murder. Judge Newman 4noted the last time Mahdi’s [.Q. was tested, at age fo('_xrteen,- his .I.Q.

9 These two alleged aggravating circumstances were that the murder was committed during the commission of an
armed robbery and that Captain Myers was murdered because he was a police officer.
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was 108, slightly above average. While he considered this statutory mitigating ;'circumstalnce,
he did not give it great weight because Mahdi began his criminal career at an carly ;age.,'fourteen.
Judge Newman found that at twenty-one Mahdi was experiencéd in the world of cirime. Judge
Newman found that by the time Mahdi committed these: crimes, he was well éaware of the
severity of his crimes and the possible consequences. Judge Newman found t@ml given the
evidence in this case, therc was nothing in Mahdi's age or mentality that in any wfay mitigated,
excused, or lessened his culpability, nor should it be given any signiticant weight lh his ultimate
decision as to th;: appropriate sentence. (R. 1848-49; Sentencing Order, p. 7-8). |

Judge Newman also considered what the defense contended to be Mahdi's l'turbulent and
transicnt childhood and upbringing. Judge Newman noted thgt there was no testimony from
Mahdi’s clinical social worker that Mahdi ever suffered any physical or sexual abuse.
Additionally, records from Virginia's DJJ showed Mahdi’s father, brother, and %grandmother
continually expressed great caré and concern for his well-being. Judge Newman found that
while Mahdi's family life may have been less than ideal, particularly Qithout the presence of a -
toving and caring mother, he did not find that Mahdi's difticult childhood and tamily lite
contributed in any s1gmtlcant way 1o his senseless criminal ﬂLIIVIIleS T herctote while he.
considered this non-statutory mltlgatmg, urcumstance he did not believe that it should be given
any significant weight in his ultimate sentencing determination. (R. 1849: Sentencmg Order. p.
8). |

Judge Newman also considered Mahdi's offered testimony of prison adaptabiiity. While
he considered the testimony of defense expert James Aiken, Judge Newman poimeii out that he
had reviewed and considered Mdhdl s records regarding hlS prior behavior in various:. correutl;)nal
institutions. J udge Newman tound Mahdi had consistently been disruptive and um,ooperanve and
had threatened to kill prison employees. Judge Newman found prison officers had repeatedly
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found homemade weapons, ropes, and other contraband in Mahdi's cells. Judg% Newman also
found and pointed out that during this very trial, Mahdi brought a homemade ha}mdcuﬁ key into
the courthouse with the intent to use it, if possible to escape, thus posing a sferious threat to
courtroom security. Judge Newman noted that Mahdi a_dmitted to the elected Sheiriff of Calhoun
County that he made the key while being housed and monitored at the State's l;ighest security
level facility. While Judge Newman believed Mr. Aiken was highly credcntialed and gave
impressive testimony, based on Mahdi's behavior in. correctional institutions E;throughout his
adolescence and adult years, Judge Newman did not believe Mahdi was suﬁicienily adapﬁble 1o
prison life for this non-statutory mitigating circumstance to be given any signiﬁca.élt weight in his
ultimate decision as to the appropriate sentence to be imposed. (R. 1849-50; Senteiacing Order, p.
8-9).

Mahdi requested, and Judge Newman considered Mahdi's guilty plea as a non-statutory,
mitigating circumstance to determine the appropriate sentence to be imposed. .l‘?,udge Newman
noted that the plea occurred on the fourth day of the trial, following jury selection fbut prior to the

Jury being sworn. Judge Newman pointed out that this was one day following llie discovery of

Mahdi’s homemade handcuff key. Additionally, Judge Newman found that Mahc;ii had failed to

demonstrate any remorse for his actions. Therefore, while he considered the guiity plea, Judge
Newman concluded that no significant weight should be given to it in his ultimatei decision as to
the sentence to be imposed. (R. 1850; Sentencing Order, p. 9).

Judge Newman also considered the impact of the crime upon the victim's Zfamily and the

community. Judge Newman found the victim, James Myers, was a husband, fathe%r, grandfather,

son and friend to many. Judge Newman found Myers was a well-respected poliice»oﬁ'lcer, an
outdoorsman, a.mentor, and a treasured member of hunianity. Furthermore, Jlfhdge Newman
found Mahdi burglarized Myers's farm shed and stole his family's sense of security and serenity.
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Moreover. fudge Newman found Mahdi, by committing these crimes, robbed the Myers family
and their friends of their right to peacetul enjoyment of tife. (R. 1851; Sen')tencing Order, p. 10).

“In his final decision, Judge Newman noted that he was acutely aware of the decision
before him, and he stated that he did not take it lightly. Moreover. Judge Newmané noted that he
considcred Mahdi's plea for mercy and the State's plea for justice. In cvaluating the%se two ideals,
Judge Newman also said that he was reminded of his sworn duty to preserve, proteét, and defend
the Constitution of this State and the United States. Furthermore, Judge Newman stated that this
obligation was not only to Mikal Mahdi. but of equal importance, this was an obligation that he
had to the citizens of South Carolina.

Judge Newman made the following poignant statements in eoncluding his Order:

My challenge and my commitment throughout my judicial career :
has been to temper justice with mercy and to scek to find the ..
humanity in every defendant that 1 sentence. ‘That sense of ;
humanity does not seem to exist in Mikal Dean Mahdi. (R. I824 '
1851; Sentencing Order, p. 10).

In extinguishing the life, hope and dreams of Captain Myers in
such a wicked, depraved, and conscienccless manner, the
defendant, Mikal Dean Mahdi, also cxtinguished any justifiable
claim to receive the mercy he seeks from this Court. (R. 1852:
Sentencing Order. p. 11).

In considering all of the evidence in this case, I have concluded

that the only appropriate punishment for the murder of Captain
James E. Myers is death." (R. 1825, 1852: Sentencing Order. p. 11).

Judge Newman then stated, “1 find as an affirmative fact that the evidenccg in this case
warrants the imposition of the death penalty and that its imposition is not the result 61‘ prejudice.
passion, or any other arbltrary factor.” (R. 1852: Sentencing Order p. 11). Judge Nmean then
tormally sentenced Mahdi to death. (R. 1853; Sentencing Order. p- 12).

[I. PCR ALLEGATIONS/GROUNDS

Based on Mahdi's PCR app'iication. amended applications, and Motion to Amend. Mahdi -
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alleges the following grounds entitle him to post-conviction relief:

Ground 10(a)/ll(a)(i) Trial counsel failed to object when the trial judge 1mpererly based his
decision to impose a death sentence on petitioner’s assertion of hlS right to a Juqy trial, thereby
effectively punishing him for exercising this constitutional right.'” t :

Ground 10(a)/11(a)ii): Counsel failed to adequately advise Applicant of the advantages of
Jury sentencing, which resulted in the Applicant pleading guilty and purporting tO'WﬂlVC his right
to jury sentencing.

Ground 10(a)/11(a)(iii): Counsel failed to adequately investigate, develo? and present
mmgatton evidence concerning Applicant’s family, social, institutional, and |mental health
history."! i

|
108(a)/11(a)(iv): Counsel failed to assert that applicant’s death sentence violates| the Cruel and

Unusual Punishment Clause of the Elghth Amendment to the United States Con&tltutlon due to
Applicant’s developmental deficits."

(10)(b)/11(b): Applicant’s death sentence violates the Cruel and Unusual Punishinent Clause of
the Eighth Amendment to the United States Constitution due to Applicant’s |developmental
deficits. At the time of the offenses, Applicant was developmentally impaired such that he had
the “mental age” of a juvenile due to his atrocious background of deprivation, neglect, abuse, and
institutionalization. The Cruel and Unusual Punishment Clause precludes the igfliction of the
death penalty upon him, just as it precludes execution of those under the age of 18 at the time of

the offenses, because of these grave developmental deficits. See Roper v. Simmon.{, 543 U.S. 551
(2005). :

11(a)(v): Counsel failed to assert that S.C. Code Section 16-3-20 is unconstitutjohal in that it
automatically precludes jury sentencing following a guilty plea in violation of the Sixth, Eighth,
and Fourteenth Amendments as addressed in Ring v. Arizona, 536 U.S. 584 (2002) Moreover,
this statute forces a capital defendant to choose between his right to a jury trial and his right to
present mitigating evidence, namely that he has accepted responsibility for the prlme While
this issue has been rejected by state courts, see State v. Downs, 361 S.C. 141, 6D4 S.E.2d 377
(2004), it has not been reviewed by federal courts and counsel were thus meﬂ‘ecnye in failing to
adequately preserve the record for subsequent litigation. -

10 Mahdi alleged under this ground counsel’s deficient performance in failing to preserve this lssuk for appellate
review deprived petitioner of the right to effective assistance of counsel under the Sixth and F ourteémh
Amendments and Strickland v. Washington, 466 U.S. 668 (1984). : i

i1 Mahdi alleged under this ground counsel’s conduct in each instance separately and cumulatively was both
unreasonable and prejudicial in sentencing. Strickland v. Washingion, 466 U.S. 668 (1984); Wi s v. Smith, 539
U.S. 510 92003); Rompiila v. Beard, 545 U.S. 374 (2005); Council v. State, 380 S.C. 159, 670 S.E.2d 356 (2008).__
12 Mahdi alleged under this ground counsel’s conduct in each instance, separately and cumulatively was both
unreasonable and prejudicial in sentencing.  Strickland v. Washington, 466 U.S. 668 91984); Wiggins v. Smith, 539
US. 510(2003); Rompilla v. Beard, 545 U.S. 374 (2005); Council v. State, 380 S.C. 159, 670 S.E.2d 356 (2008).
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The PCR Merit’s Hearing
© On March 9, 2011, an cvide.ntiary merits hearing was convened at the% Broad River
Correctional Institution. Present at the hearing wére Mahdi, his collateral attome;s, along with
representatives from the Attorney .Genera!"s Office and the victim's widow, Amy Myeré.

Mahdi called several witnesses (o testify at the hearing: Carson Burwell, Rose Gupton, Sophie

Gee, Myré Harris, Carol Wilson, George Smith, Sharon Pond, Nicholas Cooper-Lewter,

Lawanda Burwell, Drs. Craig Haney. DeRossett Myers; and Donna M. Gchwartz-Wans Mahdi

~also subm:tted sworn aftidavits of James Woodley. Dora Wynn Doug Pond, and Sandra Wynn

Burwell. Mahdi did not testify at the PCR hearing, Respondent called the following
witnesses at the evidentiary hearing: Carl Grant, Esq.. Glenn Walters, Esq., Josh%Koger, Esci..
Paige Tarr Haas Munn, Dr. Thomas Martin, James Gordan, and Dr. Geof;frey McKee.
Additionally, exhibits were introduced by both sides. At the evidentiary hearing, thls Court had
the opportunity to view and hear the witnesses who testified in person, and makega credibility
assessment with regard to each witness.

After reviewing the record, including the Record on Appeal and the trial ;exhibits. and

after reviewing all of the evidence submitted in this case, including the testimony otcach witness

and the e\[hlblts introduced at the PCR hearmg and after making a credlblllty assessment .

regardmgv.the -witnesses and evidence introduced. this Court finds the aleication for
post-conviction relief to be without meriti and denies and dismisses the appliication with
prejudice.
IV. FINDINGS OF FACT AND CONCLUSIONS OF LAW
Slu.ndurd of Review
In a PCR action. the applicant has the burden of proving his allegéti(;ns by a

preponderance of the evidence. Rule 71.1(e). SCRCP: Butler v. Stute, 286 S.C. 441, 334 S.E.2d

: -
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813 (1985). Where ineffective assistance of counéel is alleged as a ground,éi for relief, the
applicant must prove "counsel's conduct so undermined the proper functioning otithe adversarial
process that the trial cannot be relied upon as having produced a just result.if' Strickland v.
Washington, 466 1.S. 668, 104 S.Ct. 2052, 2064 (1984); Butler, supra. I

The proper measure of performance is wheth?:r the attémey providedi represe'ntation
within the range of competence required in criminal cases. Courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercisqf‘ of reasonable
professional judgment. Butler, supra. An applicant must overcome this presum;;’tion to prevail
on PCR. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989). |

Courts use a two-pronged test in evaluating allegations of ineffectivei assistance of
counsel. First, the applicant must prove that counsel's performance was deﬁcietit. Under this
prong, attorney performance is measured by its "reasonableness under profes%ional norms."
Second, counsel's deficient performance must have prejudiced the applicant, such i;that "there is a
reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding
would have been different.” Cherry, 300 S.C. at 117, 385 S.E.2d ai 625, citing Slfrickland.

“Surmounting Strickland’s high bar is never an casy task[.]” Prémo v. Mcéore, 131 S.Ct.
733 (2011) ?iling Harrington v. Richter, 131 S.Ct. 770 (2011), quoting Padilla v. ELKenrucky, 130
S.Ct. 1473 (2010). “It is ‘all too tempting’ to ‘second-guess counsel’sfasisistance after
convictioﬁ or adverse sentence.” Harringron v. Richier, 562 U.S. _, (2011), cit;zrions omilled.
“The question is whether an attorncy’s representation amounted to incompetence under
‘prevailing professional norms,” not whether it deviated from best practices or most common

i
3

custom.” Id.; Strickland, 466 U.S., at 690. ;
!
In the context of a guilty plea, the applicant also must establish prejudige by proving

“counsel’s constitutionally-ineffective performance affected the outcome of the plea process.”

2! Y=

e arerce b

B R T

A g+ o g

e S



Hill v. Lbckhari, 474 US. 52, 59 (1985). The applicant must show, but ;["or coun;el’s
ineffective assistance, there is a reasonable probability he Would not have pled gui;lty but would
have proceeded to trial. /1ill v. Lockharr, 474 U.S. 52, 59 (1985). :

In the context of sentencing phase issues, the applicant must show deﬁcienn; performance
and prejudice. To show prejudice is to show that "there is a reasonable probabil%ly that ... the
sentencer—including an  appellate court, to the extent it independently r;;ttwcighs the
evidence--would have concluded that the balance of aggravating and mitigating czircumstances
did not warrant death.” Strickland, 466 U.S. at 695; see also Wiggins, 539 U S. at 537; Jones v.
Srar?, 332 S.C. 329, 344-45, 504 S.E.2d 822, 829-30 (1998). “A reasonable projbability is a
probability sufticient to undermine confidence in the outcon;e.“ Jones, 504 S.E.Zé at 823-824.
The United States Supreme Court made clear that the burden is nor on th;: State to sflow the lack
of prejudice. but the burden is on the applicant to show prejudice.  Wong v. Belmontes, 130
S.Ct. 383 (2009), citing Striék/and. supra. '[fﬁe applicant must prove that had cc?)unsel acted
competently there is a rcasonable probability that a different sentence would have re;ultcd. id;
Wiggins v. Smith, 539 U.S. 510, 535, 536 (2003 )}; see alg’o Terry v. State, 394 S.C. 62; 714 S.E.2d
326 (2011). Such a showing “requires a substantial, not just conceival;le, Iikeiihooc_l of a
different resul’t.“ Culdlen v. Pinholster, 131 S.Ct. 1388, 1403 (2011). citing Harr;ngmﬁ. 131
S.Ct. at 791 011), | '

Iv. Mallldi's Grounds Lack Merit
A. Ground lO(a)/ll(a)(i)

Trial counsel failed to object when the trial judge improperly based his éiecision to

impose a death sentence on petitioner's assertion of his right to a jury trial, thereby effectively

punishing him for cxercising this constitutional right.  Counsel's deficient performance in
failing to preserve the issue for appellate review deprived petitioner of the right to effective
assistance of counsel.
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Mahdi had the burden of proving this allegation.  Butler. supra. He offered no
evidence, however, in support of this ground at his hearing. (PCR Tr. 20-710). Mahdi failed to
prove counsel was ineffective in this regard. Jd.  Furthermore, Judge Newman dld not base his
decision to sentence Mahdi to death on Mahdi’s assertion of his right to a jury tnai At the plea
and sentencing, Mahdi asked the Court to consider his guilty plea as a non-statutory mitigating
circumstance. Judge Newman did consider the guilty plea as a non-statutbry mitigating
circumnstance, but chose not to give this non-statutory mitigating circumstance great weight. (R.
1848, 1850; Sentencing Order, pp. 7,9). In his sentencing order, Judge Newmanjstated:

The defense further argues a non-statutory mitigating c1rcumstance

that the Court should consider the defendant’s guilty

plea in determining the appropriate sentence to be imposed.

The defendant’s guilty plea occurred during the fourth day

of his trial following jury selection, but prior to the jury being ;

sworn.  This was one day following his attempted escape through :

the use of a homemade key. In addition, Mr. Mahdi has failed to

demonstrate any remorse for his actions at any point in time known|

to this Court. Therefore, I conclude that no significant weight |

should be given to this non-statutory mitigating circumstance in

the Court’s ultimate decision as to the sentence to be imposed.
(R. 1738-39, 1822-23, 1850, Sentencing Order, p. 9).

Mahdi engages in a strained reading of one sentence of this one paxagrafah of a twelve
page capital sentencing order in an attempt to vacate his death sentence. In hls direct appeal
brief, Mahdi selected a single sentence from this paragraph and alleged the sequ:cted sentence
evidenced the trial judge considered the initial exercise of Mahdi’s right to a jury trial as a
circumstance supporting the imposition of the death penalty.”® (See BOA, p. 9, 1 l,l 18-21).

Judge Newman did not consider Mahdi’s participation in voir dire and seleécting a jury as

an aggravating circumstance. See Stare v. Ray, 310 S.C. 431, 437, 427 S.E.2¢:l 171, 174-75

13 The sentence reads, “The defendant’s guilty pleas occurred during the fourth day of his trial following jury
selection, but prior to the jury being swom.” (See BOA). _
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(1993) (trial judges are prcsﬁmed to know the law and apply a narrowing definition pt this st;uc’s
death penalty statute), referencing Walton v. Arizona, 497 U S. 639 (1 990)..

Mahdi’s allegation of inetfective assistance of counsel in this regard is v;tithout merit.
Mahdi offered no evidence on this ground at the PCR evidentiary hearing, and'Juc'lge Newman
did not sentence Mahdi to deafh for participating in voir dire and selecting a jul;'y. Mahdi’s
assertion is not supported by the senlenciﬁg order or the record. Mahdi was sentet;lced to death
only tor the appropriate reasons, the circumstances of the crime and his character.) Thefefore.
counsel was not ineftfective in failing to object}to this portion of the sentencing or%der. Mahdi

cannot show deficient performance or resulting prejudice from counsel’s alleged failure to

- object.  See, Strickland, supra; Wong. supra: Wiggins, supra; Jones, supra. This ground

must be dismissed with prejudice.
B. Ground 10(a)/11(a)(ii)
Counsel failed to adequately advise Applicant of the advantages of jury
sentencing, which resulted in the Applicant pleading guilty and purporting
to waive his right to jury sentencing.

There is no merit to this second allegation. Mahdi does not specify the jury sentencing
advantages to which he alludes; nor how counsel iﬁadequately'advised him of thoseg advantages.
This ground must be dismissed as vague and ambiguous.

vMah"di did not testity, and offered no tvestimony.or other evidence at the merits hearing on
this issue.'* Mahdi did not question any of his tormer appéinted attorneys on this ‘issue. (PCR

Tr. pp. 587-710). Mahdi has failed to mect his burden of proof on this allegation.iwhich must

therefore be dismissed with prejudice. Butler, supra; Ifill. supra. Furthermore, baving oftfered no

14 At the close of Mahdi's PCR casc presentation, Respondent moved for a directed verdict due to lack of any
evidence or proof offered on his ground.  When asked for a response. collateral counsel gave none. This Court held
the maotion for a directed verdict in abeyance until the completion of the PCR merits hearing. At the ¢onclusion of
the merits hearing, there was still not evidence offered on this ground by applicant Mahdi, (PCR Tr. 1-719),

pRE
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pr(;of, Mahdi waived and abandoned this issue. Parks v. Morris Homes Corp. ,; 245 S.C. 461,
471, 141 S.E.2d 129, 134 (1965) (Further, it is a litigant’s duty to bring to the cq;ur;t‘s attention
any perceived ervor, and “the failure to do so amounts to a waiver of the alleged erjror.”). See also
Gibbs v. Kimbrell, 311 8.C. 261, 267, 428 S.E.2d 725, 729 (Ct. App. 1993) (discus;sing waiver).

Furthermore, the record mdlcates Mahdi was fully advised of his rights to jury sentencing
and the pros and cons of having a jury conduct his sentencing verses a judge determmmg his
sentence. (See R. 1324-68). After Mahdi indicated a possible guilty plea, pourt recessed
overnight, and Mahdi was given additional time to talk to his lawyers about whether he wanted
to plead guilty and have the judge deteﬁnine his sentence or proceed with a jury ti'ial and have a
jury determine his guilt and sentence. (R. 1332-36). The record reflects that idiscussions in
this regard had already occurred before counsel indicated to the Court that Mahdiii might change
his plea to guilty. (R. 1329-32). Mahdi clearly understood his right to have a jury determine
his sentence, because several days of individual voir dire and jury selection had béen completed,
and a panel of twelve jurors and four alternates had been seated but not sworn at the time Mahdi
indicated he might plead guilty. (R. 1370-71). Afier the overnight recess, h?ahdi told the
Court the wanted to enter a plea of guilty. (R.1336). ‘

Additionally, prior to Mahdi’s entry of a plea of guilty, Judge Newman coniductéd a Blair
hearing to determine whether Mahdi was competent to plead guilty. (R. 1?36-43). Dr.
Michael Cross testified that Mahdi had a rational understanding of what a guilty piea mean\t, and
the risks, benefits, and possible consequences. (R. 1340). Mahdi told the Cou:rt that he was
competent to plead guilty, and he wanted to move forward with the guilty pliea. (R. 1342).
Judge Ncwme-m found on the record that Mahdi was competent to plead guiltfy. (R. 1343).
| Judge Newman’s finding in this regard is fully supported by the record. |
During the lengthy colloquy with the Court, Mahdi was placed under oath. (R. 1343).
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Mahdi testified that he understood that if he pled guiity in front of Judge Newman that the

possible sentences were life in prison and the death penalty. (R. 1347). Mahdi testified under

oath that he understood he had the right to a jury sentencing. and that in order to sentence him to

death ail. twelve jurors would have to unanimously agree that he should be senteilced to death.
(R. 1347-48). Mahdi also stated under oath that he understood that if he pled gu_i:l_.ty, the. Judge
would solely determine the sentence, not the twelve jurors. (R, 1349). | "

- Mahdi told Judge Newman that he had had sufticient time to discuss with,f his attomeys
and his family vhis decision to plead guilty. (R. 1351). Mahdi stated he had no complaints
~against his attorneys, was fully satistied with them, and did not need any more time to discuss

anything with them.” (R. |268). Mahdi acknoMedged that, understanding the énatu_re of the

charges. the possible penaltics, including death, the other possible consequences: of his guilty

plea, and his constitutional rights, he wanted to plead guilty. (R. 1356). | The fecord shows
Mahdi knowingly, intelligently, and voluntarily made the decision to enter a plea ot gui]tyv and
have Judge Newman senténce him, rather than the jury he had selected and impaneled. (R.
1324-68).  See Boykin v. Alabama, 395 U.S. 238 (1969); Rayford v. State. 314 S.C. 46, 443
S.E.2d 805 (1994) (record of plea proceeding, including applicant's answers to the; trial judgc_'s
questions, clearly establishes that applicant could not have had misconceptid:hs regarding
sentencing).

Additionally, counsel testified at the PCR hearing that Mahdi decided he wanted Judge
Newman to sentence him rather than the jury he had selected and impancled, (PCR Tr.
682-84). Mahdi offered no testimony on this issue and offered no evidence thatécontradicted
counscl’s sworn testimony on this issue. This Court finds counsel’s testimony on;this issue to
be credible. This Court also finds that counsel's testimony on this issue is supported and

corroborated by Mahdi's responses to Judge Newman's questions during the guilty plca itseli.
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Given the vague allegations of this ground, the lack of any supportive evidence in ilhe record, and
the clear record before this Court that Mahdi understood the advantages and diéadvantages of
jury sentencing, this ground must be dismissed with prejudice. See Stric'klandj, sup)a ; Hill,
supra; Butler, supra. There is no proof that counsel was deficient in any mannelé in this regard.
See Strickland, supra; Hill, supra; Butler, supra. ‘

Additionally, as a result of this record, Mahdi cannot show prejudic&i:. Hill, supra.

Given this record, including counsel’s credible testimony, the record of the plea p?roceeding, and
the evidence that would havc_s been submitted to the chosen jury, including the hdgrrendous facts
of Myers’s murder, the murder of Christopher Boggs in North Carolina,é and Mahdi’s
maladaptive prison behavior and atrocious criminal record, Mahdi has not met and cannot meet
his burden of proof that there is a reasonable probability he would not have pled guilty, and
would have; proceecied to trial with a different outcome. This ground must be éismissed with
prejudice. !
C. Ground 10(a)/11(a)(iii)

Counsel failed to adequately investigate, develop, and present mitigétion

evidence concerning Applicant’s family, social, institutional, and mental

health hlstory

At the merits hearing, under this ground, Mahdi raised several dif‘tfr:rent specific

allegations of ineffective assistance of counsel:

a) Counsel should have interviewed and called at sentencing several of Mahdi’s
extended family members and also community members to testify to his family,
socnal scholastic, and mental health history. ~

b) Counsel should have presented the testimony collateral counsel prcsciucd fat PCR]
through a different forensic social worker than the one counsel used at sbntencing.

c) Counsel should have introduced testimony from an expert regardmg. the eftect of
Mahdi’s life of incarceration on Mahdi. :
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d) Counsel failed to adequately investigate, develop, and present ev1dence c.oncemmg
his mental health history or mentality; specifically, counsel should ha}/c discovered
and presented the testimony Mahdi presented through Drs. Schwaftz-Watts and
Myers at PCR, and counsel failed to provide certain records to thelr own

psychiatric/psychological experts;

e) Finally, counsel failed to introduce certain documents at sentencing slfach as certain
school records. his DJJ records, records from his commitment to the }Walter Carter
Center at age nine, his father’s records, and counsel failed to cali school ptticials.

This Court finds there is no merit to these allegations for the reasons set forth below.
Qur Supreme Court has analyzed claims of failure to investigate, discover. and present
/

mitigation cvidence under Strickland, Wiggins v. Smith. 539 U.S. 510 (2003) and its progeny.

See Rosemond v. Catoe, 383 S.C. 320, 680 S.E.2d 5 (2009): Council v. State. 380 B.C. 159, 670

S.E.2d 356 (2008) (relying on Wiggins and Rompilla v. Beard, 545 U.S. 374 (2005). finding

counsel deficient and defendant prejudiced by failure to investigate, develop, oi present any
mitigation evidence regarding defendant’s violent upbringing, abuse at home, and énental illness
other than limited testimony by his mather); Ard v. Catoe, 372 S.C. 318, 642 SEZd 590 (2007);
Nance v. ()émim, 367 S.C. 547, 557 n. 8, 626 S.E.2d 878. 883 n. 8 (2006) (citiné Wiggins and
concluding counsel should have investigatced and presented evidence of adaptabilityé to prison and
mitigating social history evidence‘ outlinihg detendant’s troubled childhood and mf::ntal illness);
Von Dohlen v. State. 360 S.C. 598, 606-07. 602 S.E.2d 738, 742-43 (2004) (concltilding counsel

was ineffective in failing to adequately prepare and present evidence in penalty ph@se defendant

sutfered from severe. chronic depression at time of murder given counsel failed to provide expert

witness with crucial medical records and related information which prevented that:witness from

- conveying an accurate diagnosis of defendant’s mental condition to the jury);g Simpson v.

f

Moore, 367 S.C. 587, 605-07, 627 S.E.2d 701. 711-12 (2006) (reversing PCR court’s conclusion
capital defendant suffered prejudice from failure to offer sufficient social history cvidence in

1eE
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miiigation where record showed counsel did“in fact do adequaie investigation i;and presented
similar mitigation evidence); Jones v. State, 332 S.C. 329,344-45, 504 S.E. 2d 822, 829-30
(1998) (fancier mitigation case does not establish ineffective assistance of counsel)

To establish deficient performance, a person challenging a conviction or !sentence must
show that “counsel’s representation fell below an objective standard of re;lsonableness.”
Strickland, 466 U.S. at 688. A court considering a claim of ineffective assistancée must apply a
“strong presumption’ that counsel’s representation was within the “wide rangc”;. of reasonable
professional assistance. /d. at 689. The challenger’s burden is to show “that?counsel made
errors so gerious that counsel Was not functioning as the ‘counsel’ guaranteed th% defendant by
the Sixth Amendment.” Id. at 687. |

The Strickland standard must be applied with scrupulous care, lest “intrxi;sive post-trial
inquiry” threaten the integrity of the very adversary process the right to counsibl is meant to
serve. Id at 689-90. It is “all too tempting” to “second-guess counsel’s aissistance after
conviction or adverse sentence.” Jd. at 689. The question is whether lan attorney's
representation amounted to incompetence under “prevailing professional norms,”inot whether it
deviated from best practices or most common custom. /d. at 690.. Strickland doe% not guarantee
perfect representation, only a “reasonably competent attorney.”” Id at 687; gHarrz'ngton v.
Richter, 131 S.Ct. 770 (2011), | ‘

This standard is necessarily a general one. Bobby v. an Hook, 558 pS 4 (2009).
“No particular set of detailed rules for counsel’s conduct can satisfactorily take ibccount of the
variety of circumstances faced by defense counsel or the range of legitimate deci%ions regarding

. |
how best to represent a criminal defendant.” Strickland, 466 U.S. at 688-689. %“Restatements
of professional standards, we have recognized can be useful ‘guides’ to what ?easonableness
entails, but only to the extent they describe the professional norms prevailing when the
AL
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representation took plvace." Bobby v. Van Hook; Strickland. at 688. The ABA Guidclines' for
Appointment and Performance of Detense Counsel in Death Penalty Cases are not%the definition
of what reasonableness means under Strickland, and they are not “inexorable coﬁmands with
which all capital defense counsel must comply.” Van Hook. supra.” In fact, as. Justice Alito
pointed out in his concurring opinion in Fun Hook:

[ join the Court’s per curiam opinion but emphasize my understanding

that the opinion in no way suggests that the American Bar Association’s
Guidelines for the Appointment and Performance of Defense Counsel in

Death Penalty Cases (rev. ed. 2003) (2003 Guidelines or ABA Guidalines)

have special relevance in determining whether an attorney s performance

meets the standard required by the Sixth Amendment. The ABA isa venerable
organization with a history of service to the bar, but it is, after all, a private
group with limited membership.  The views of the association’s members, not
to mention the views of the members of the advisory committee that formulated
the 2003 Guidelines, do not necessarily reflect the views of the Amegican bar
as a whole. It is the responsibility of courts to determine the nature of the wark
that a defense attorney must do in a capital case in order to meet the ¢obligations
imposcd by the Constitution, and [ see no reason why the ABA Guidklines should
be given a privileged position in making that determination.'®

While the ABA Guidelines provide noble standards for legal representation in capijtal cases and
are intended to improve that representation, they are not minimum constitutional standards,
which defense counsel must follow or they are ineffective.  Yarborough v. Johnson, 520 F.3d

329 (4" Cir. 2008); Walker v. True, 401 F.3d 574, 583 n. 7 (4™ Cir. 2005) (the Srrickiand inquiry

IS As the United States Supreme Court pointed out in Babhy v. V'un HHook. the original ABA standargds were very
brief and described defense counsel’s duty to investigate both the merits and mitigating circumstance%s in general
terms. tlowever, the 2003 ABA Guidelines were quite different: they were 13/ puges long, were directives that
expanded what had been a broad outline of counsel’s duties in all criminal cases into detailed prescriétions for legal
representation of capital defendants. Thcey discuss the duty to investigate mitigating evidence in exhaustive detail.
specitying what attorneys should look for, where to look. and when to begin. They include. for example, the
requircment that counsel's investigation cover every period of the defendant's life from the moment ¢t conception

* and that counsel contact virfually evervone who knew the defendant and his family and obtain records concerning

not only the client. but also his parents, grandparents. siblings and children. If the 2003 ABA Guidelihes were the
standard of effective assistance of counsel. few would be the capital defense attorney who would be fbund effective.
16 Chiet Justice Toal and Justice Burnctt noted similarly in their dissenting opinion in 4rd, the ABAiGuidelines are
not the standard for ineffective assistance of counsel. but the standard remained reasonableness under Stricklund.
Their position has been supported by recent decisions of the United States Supreme Court.  See al.s‘oégc)neral[y Stute
v. Blakely, 402 S.C. 650. 742 S.E 2d 29 (Ct. App. 2013). citing Rompillu. 545 U.S. at 400, citing Strigklund. See
wlso Medlin v. State, 276 S.C. 340, 544, 280 $.E.2d 648. 630 (1981) (Littlejohn and Gregory, IJ, concurring in part
and dissenting in part) (ABA Standards are not controlling or dispositive of'an issue). . -
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“does not entail the application of per se rules derived from ABA standards), vafpated on other
grounds, 546 U.S. 1086 (2006). See Roe v. Flores-Ortega, 528 U.S. 470i 479 (2000);
Strickland, 466 U.S. 688-89 (cauuonmg against the fallacy of treating gundelmes as a “checklist
for judicial evaluation of attorney performance“)

Subsequent to Van Hook, the United States Supreme Court handed d(f)wn Cullen v.
Pinholster, 131 S.Ct. 1388 (2011) in which the Court reiteratedv the determinatéon of whether
counsel’s performance was deficient and ultimately ineffective cannot be made ba%ed on specific
guidelines. /d.  In fact, the Court pointed out in Pirholster that “[b]eyon;i the general
requirement of reasonableness, ‘specific guidelines are not appropriate.” Id., ci!in%g Strickland at
688. The Pinholster Court went on to state: “No particular set of detailed rule% for counsel’s
conduct can satisfactorily take account of the variety of circumstances faced by dfpfense counsel
or the range of legitimate decisions...” Id., quoting Strickiand, at 688-89. The P(inholster Court

went further in stating: .
Strickland itself rejected the notion that the same investigation will be required in
every case. /d., at 691, 104 S.Ct. 2052 (*Counsel has a duty to make reasodable
investigations or to make a reasonable decision that makes particular mveshgauons
unnecessary’” (emphams added)). Itis “[r]are” that constitutionally compe{tent
representation will require “any one technique or approach.”  Richter, 562 U.S. at

, 131 S.Ct. at 779. The Court of Appeals erred in attributing strict rulds to this
Court s recent case law. [FN 17 The Court of Appeals was not necessarily Wrong in
looking to other precedents of this Court for guidance, but “the Strickland est ‘of
necessity requires a case-by-case examination of the evidence.”” Terry Wjlliams,
529 U.S. 362, 391, 120 S.Ct. 1495, 146 L.Ed. 389 (2000) (quoting Wrzghn} West,
505 U.S. 277, 308, 112 S.Ct. 2482, 120 L.Ed. 225 (1992KENNEDY, J., doncumng
in judgment).] |

As a result, it is clear that since the decisions by the United States SupreméI Court and the
South Carolina Supreme Court referencing the ABA guidelines, the United St;ates Supreme
Court has made clear that the mere fact that an attorney did not follow the ABAi Guidelines in

general or specific ABA Guidelines does not mean counsel's performance was deficient in

-~
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performing a ‘mitigation investigation in a capital case. See Pinholster. .s'upré; Van H.ook.
supra: Strickland. supra. .

What the Sixth Amendment requires is counsel in aéapital case conduct a r¢asonable and
thorough investigatidn into mitigation evidence. Wiggins v. Smith, 539 US 510 (2003).
Williams v. Taylor. 529 U.S. 362, 296 (2000); Strickland, 466 U.S. 668 (1984). ‘

This Court has reviewed Mahdi’s allegations in this ground under the; above-cited
standards.  This Court finds Mahdi has failed to show deficient performance, atild Mahdi has
also failed to show prejudice for the reasons set forth below. As a result, there is no merit to this
ground.

(a) The Alleged Fuilure to Present Family Member and Community Wizmesses

At the PCR hearing, Mahdi called several aunts and one uncle to testity to Mahdi's
background and that of his tamily. Mahdi also offered the affidavit of am.)th;er aunt. He
offered the testimony of two community witnesses and the affidavits of twé community
witnesses on the same issue. Mahdi contends counsel was deficient in failing to call these
family members and community witnesses at sentencing, and he alleges he was prejudiced by
this alleged deficient performgnce. At 'PC R, Mahdi called the following fagnilyé members as
tﬁitigation witnesses: Carsoﬁ éurwell (a paternal uncle), Rose Gupton (a maternal 1:1unt), Sophie
Gee (a maternal aunt). and Lawanda Burwell (a paternal aunt and Carson‘s. wife). Mahdi also
offered the atfidavit of Sandra Burwell (a paternal aunt). Mahdi also called a community
activist. George Smith, and Virginia Pond, another member of Mahdi’s ;ommuéity. Mahdi
also offered affidavits from .fames Woodley and Douglas Pond, two more memberié of Mahdi’s
community, '

Carson Burwell testified as follows. His brqther. Shareef Mahdi [Mahdi’s% faihcr], was

\

an unwanted child who also experienced problems when attending integrated schools. and
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evéntually converted to Islam and changed his name from Thomas Burwell to iSha:eef Mahdi.
Mahdi’s father and mother’s marriage was an arranged marriage, and Mahdi’s mother left
Mahdi’s father when Mahdi was a small child leaving Mahdi.and his brotheé with Mahdi’s
father. Mahdi’s father lacked supervision and parenting skills, and Mahdi’s“fatii'ler was unable
to hold a job. Carson and his wife, Lawanda, attempted to help Mahdi by takmg him into their
home when he was eight years old. Mahdi could not read, and Carson taught; Mahdi how to
read. Mahdi made a false accusation of child abuse against Carson’s wife, qnd Carson and
Lawanda were almost arrested based on this accusation. Mahdi also asked Ethe responding
police officer for his pistol so he could kill himself, which resulted in Mahdi’s icommitment to
the Walter Carter Center [g psychiatric center] at age nine. Carson testiﬂied to Mahdi’s
manipulative behavior in Carson’s home both before and after the commitmeét 1o the Carter
Center, and Mahdi’s misbehavior while in the Carter Center. ﬁe testified to Md}ldi’s disruptive
behavior at school after being released from the Carter Center and after Mahdfi found out his
brother had re-united with their father, which forced Carson and Lawanda to retuén Mahdi to live
with hfs father. Carson also testified to Mahdi’s being asked to leave his unclciNathan’s home
as an adult because Mahdi would not abide by the rules of that home. Finally, igCarson testified
he could not recall ever meeting with any defense attorneys or mitigation investigators from
South Carolina prior to trial, and if they had asked him to appear as a witness he zwould have and
asked the Court to spare Mahdi’s life. (PCR. 21-77). |

Rose Gupton, a maternal aunt, testified she was one of ten children,;' and her sister,
Mahdi’s mother, was very timid and withdrawn because of verbal abuse Py their father.
Gupton’s mother converted to Islam after separating from Gupton’s father [}viahdi’s maternal
grandfather]. Mahdi’s mother and father’s marriage was an arranged marriagc; which Mahdr’s

mother did not really want. Mahdi’s mother was seventeen when she married Mahdi’s father.
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Gupton claimed Mahdi’s mother later told her Mahdi’s father raped her on their w;edding n{ght: | '
however. there is no evidence Mahdi ever knew of this accusation or was told of it ;umil his PCR
counsel related it to him. (PCR. 84). Mahdi's mother lived with Gupton for se;veral_ months
after she left Mahdi's father. Mahdi came and stayed with his mother during thisﬁ time, and he
was angry and would throw bowls and hit his mother. Mahdi’s mother did not det to leave.
the children with Mahdi's t'u‘ther. but she was afraid of him because he had tﬁreatened her.
There was no- contact between Mahdi and his mother, after she left Mahdi’s father. until Mahdi
was a teenager, when he lived with her, Gupton said she was not talked to prior to Mahdi's
death sentence. If she had been. she would have testificd in his behalf and askf:d for mercy.
Gupton could not explain w_"hy her sisters, Sophie Gee and Corliss Artis, who wev;e interviewed
by the defense téam, did not tell her ébout Mahdi's arrest for murder until after he was convicted
and sentenced to death.  She claimed they must not have known about the trial bec;ausc shé talks
to her sisters every day,_and they never tqld her of an impending trial. (PCR. 77-92).

Sc;phie Gee, a maternal aunt, testified she is a registered nurse and is one of ten children.
Mahdi's maternal grandfather was verbally abusive to Mahdi’s fnother. Mahdi.‘zs, mother was
shy and withdrawn. Gee’s mother and four of her siblings converted to Islarfl, wﬁich was
restrictive regarding clothing and socialization. Shé was not allowed to date and neither was
her sister. Mahdi's mother, but she recalied two teenage friends Mahdi's motl:lei{had while
growing up. Mahdi's mother was seventeen when she married Mahdi’s I'atﬁer. Mahdi’s
mother interacted with her family the same when married as before. Mahdi’s;mothc? is an
introvert and doesn’t like soci_aliziﬁg. Mahdi's mother was very protective ofé hcr‘children.
dressed them in all white, and was afraid to let them play when they were smallé because they
would get dirty. Mahdi’s mol‘her lived with Gee for a time afier she left Mahdi'; ifather. She
did not want to leave her children, but Mahdi's father threatened her lite. Mahdi’s mother left




Mahdi’s father because he was physically abusive and controlling. Mahdi’s mother tried to
maintain contact with-the boys and sent toys and clothes, but Mahdi’s father wou]d not let her
see them. Gee did not think Mahdi’s father was stable. Gee saw the boys agam when they
were about seventeen, and Mahdi wanted to meet his mother. She claimed Mabdl thought his
mother was dead. Gee admitted she and her sister Corlis Artis were interviev};ed by Mahdi’s
defense team prior to trial. Gee claimed had she been asked to testify she woiuld have. She
stated she loved Mahdi and would have asked the judge to spare his 11fe Gee a&mitted she was
aware Mahdl slashed his mother’s tires after reumtmg and living with her; he s;lashed her tires
bedause she would not let him use the car, and he was arrcsted for this crime. Gce stated thls
incident ended the relationship between Mahdi and his mother. Gee admjned she knew
counsel’s forensic social worker and mitigation investigator were in Virginia aciing on Mahdi’s
behalf: she answered their questions, and there was nothing that prevented t;er fribm telling them
any other information that might be helptul to Mahdi. (PCR. 92-108).

L.awanda Burwell Carson’s wife, testified to Mahdi's family bad(ground She
described Mahdi's paternal grandparents and how their marriage was not parqcularly a happy
one. The paternal grandparents were both educators. Mahdi lived in a modulqr home with his
father on his grandmother, Nancy’s farm. Mahdi’s grandmother received goveénment subsidies
from tobacco allotments, and she owned a house in Lawrenceville and anothér on the family
farm. There were six children by Mahdi’s paternal grandparents. One child \fyas a nutritionist
in Texas, and one was a stewardess who had lived all over the United Statesi. Carson has a
master’s degree in education, and Lawanda has a doctorate from Harvard. Nﬁone of the other

’ !
children or grandchildren have been involved in criminal conduct like Mahdi. Mahdi’s brother,

" Saleem, was in the United States Army and served two tours in Afghanistan. Mahdi came to

live with Lawanda and Carson because his father was unable to take care of the boys. Mahdi
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fabricated a claim éf physical abuse against Lawanda and told a police officer he \:yamed to. kill
himself, which resulted in his being placed in the Carter Center. Mahdi had made similar
statements in the past regarding shooting himself, but Lawanda did not believe he éwas suicidal.
[.awanda was not impressed‘ with the Carter Center. After Mahdi's release trom th;are. he began
to misbehave and eventually had to be retumed to his father. Lawanda aitributed this
misbehavioir to Mahdi’s attempt to torce his return to his father. She admitted sht would have
been reluctant to testify at trial. becausé she had not seen Mahdi since he was a srihall child but
claimed she probably would have come around and testified as she did at PCR. (PCgR. 239-95).
Sandra Burwell submitted an affidavit. She averred she was prcviousl;b' married to
Nathan Burwell. Mahdi's paternal uncle. Mahdi’s family was highly regardcdiin the black
community in Lawrenceville. Virginia. Mahdi's great grandfather was caucqﬁsian. While
Mahdi's grandmother Nancy could be “snooty™ and put on airs, his grandtather ﬁathan'was a
‘swcet man. After finishing thc day teaching agriculture, Nathan would vi;sit and help
black-owned Brunswick County farmers and consequently was rarely home to spénd time with
his children. The grandfather’s first marriage cnded when his wife and child died;in childbirth.

He then married Mahdi's grandmother after getting her pregnant and being forccdf to marry her.

~ All of the Burweli children are intelligent and well-educated; however, none of ;the men have

accomiplished much on their own.  According to Sandra. the men in the family »\fere supported
by their spouses, as she did Nathan. Mahdi’s father is Nathan's brother. His pr(i)blcms started
when he was forced to attend an all-white school when integration was voluntary. ‘ She recalled
an.incident in »hi'gh-scho'ol when Madhi’s t‘athgr stood up for himself and other bélack students,
but Mahdi's grandparents and the. black communi.ty did not support him becau.ée ot possible
repercussions, even though he was in the right. Mahdi‘s father then went to live \?/ith a paternal
uncle and aunt in New Jersey but had to leave because of his behavior.  Not long iai'ter, Mahdi's
- ORE




father joinéd the Marines. When he returned from service, he joined the Natiox:l of Islam and
married Mahdi’s mother. He brought Mahdi’s mother to Lawrenceville and mo;yed in with his
parents. They lived in the one bedroom finished basement. Mahdi’s mothe;é' would come
upstairs basically to eat. Mahdi’s ﬁmther was very timid and difficult to engage in
conversation. Mahdi’s father was very domineering with her. While Mahdi’f's mother never
spoke of any unhappines‘s, Sandra believed Mahdi’s mother was making moves to provide hera .
way out of her situation. She finished high school/got her GED. She theli gavé birth to
Mahdi. She enrolled in a nursing program in a junior college. After con;pleting it, she
convinced Mahdi’s father, who had no job, the best plan would be for her to jQEin the military.
When éhe came home, she informed him she wanted a divorce and had only r;emmed for the
children. Mahdi’s father would not allow this, and, according to Sandra, ultima}pely tried to kill
Mahdi’s mother with the sons watching. Mahdi’s father constantly told Mahdi and Saleem that
their mother abandoned them and did not love them. Sandra also recalled when iMahdi was ‘ﬁrst
sent to jail as a juvenile, she was in the courtroom, and after being released, Mahd1 was to report
to his probation.oﬁicer. He did not report. She alleged he was a juvenile ané had no way of
getting there, and he was under his father’s custody. When he did not repon;t, hp was picked up -
and the standoff with police occurred. She feels the failure to report was notz his fault. She
wanted to visit Mahdi when he was confined, but Mahdi’s father had to appripve visitors and
would not allow her to visit. She felt so bad for Mahdi she even considere%d adopting him,-
though she never did.  (Affidavit of Sandra Burwell). |

At PCR, Mahdi also presented the testimony of a community activist Gieorge Smith, an
affidavit of James Woodley, an afﬁdavit of Vernon Pond, and the testimony Ioi Sharon Pond,
who all testified to Mahdi’s father’s behavior in the community. Both Smith ax:ld Pond testified

to an incident where Mahdi's father jumped into a segregated [all white] swimming pool and
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would not leave in protest. He was arrested and began throwing items at the jail.? Asa relsult.
he was sent for a mental evaluation. The evaluation eventually deter‘miﬁed Mahdﬁi’s father had
no major mental illness. Mr. Woodley averred to Mahdi’s father’s conversionéto Istam, his
defiant behavior in the community, and his physically abusive behavior toward hig wife and his

mother. (PCR. 166-86, & Affidavits of James Woodley and Vernon Pond).

C om;sels ! Mitigé tion Investigation
At the PCR merits hearing, Respondent called the following witnesses in response to this
speciﬁc allegation: Carl Grant, Esq., Glenn Walters, Esq., Josh Kroger, Esq.. Pa:ige Tarr Haas
Munn, James Gordon. Dr. Thomas Martin, and ‘Dr. Geottrey McKee.  Respondent also offered
in evidence the testimony of Marjorie Hammock from the sentencing provceedingéhefore Judge
Newman, several exhibits introduced through Hammock in Mahdi’s seniencing prémeeding‘ and
several exhibits generated during counsel’s mitigation investigation.
The record shows counsel (Mr. Grant and Mr. Walters) retained a mitigalioin investigator
(Paige Tarr Haas Munn). a forensic social worker (Ma_rjorie Hammock), gnd a private
investigator (James Gordon), to investigate and develop Mahdi’s family aﬁd soci;al history for
mitigation evidence to be presented at sentencing. Counsel also rctained two ;)sychiatric or
psychological experts, Dr. Thomas Martin (a forensic psychiatrist) and Dr. Geotffxf‘ey’ McKee (a
forensic psychologist), to investigate Mahdi's psychiatric history and mentality at the time of the
crime und uncover any mental deficiencies or disorders that would mitigate punisflment, (PCR.
503-710). The record shows the mitigation investigator and forensic social workér interviewed
numerous members of Mahdi's family, and counsel also intcrvicv;/cd potenti:al mitigation
witnesses themselves. (R. 1746-47, PCR. 503-710). Counsel and the investigators also

consulted with Mahdi’s North Carolina defense team {on the Boggs murder) and ébtained from
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them mitigation evidence or information they had uncovered. (PCR. 503-710). Counsel also
moved for and obtained a continuance for almost one year in order to completely. and thoroughly
investigate and develop the mitigation case on Mahdi’s behalf. (PCR. 597-;8, Re;sp. Ex.
16[Continuance Motion], Resp. Ex. 17 [Continuance Order}). E

Ms. Tarr Haas Munn (hereinafter “Tarr”), the mitigation investigator, was retained by
attorney Carl Grant on the recommendation of Jeff Bloom, -an experiénced éapital defense
attorney. (PCR. 589). She had previously served as mitigation investigator or specialist in
thirty to forty cépital cases. (PCR. 562-63). As a result, she was thoroughly f%xnilim with the
necessity of, and how to conduct é capital mitigation investigation. Tarr invgsljﬁgated Mahdi’s
social, family, school, institutional, and mental health history by interviewing Mé‘hdi, his father,
mother, grandmothér, paternal uncle Carson, paternal aunt Lawanda, patenéal aunt Kathy
Burwell, maternal aunt Sophie Gee, maternal. aunt Corlis Artis, paternal uno:le Nathan, and
school officials, and by obtaining records of Mahdi’s background including his i)JJ records, his
school records, and his records of commitment to a psychiatric facility (the Walte?’ Carter Center)
in Baltimore at age nine. (PCR. 563-75; Resp. Ex. 12). Tarr also summarizedé»these particular
psychiatric records for counsel and their retained experts. (PCR. 565-6?6). Tarr also
summarized Mahdi’s school records for counsel and the retained experts. Tam also traveled to
Norfh Carolina and met with Mahdi’s attorneys representing him on the Boggs n;mrder; because,
they had conducted a mitigation investigation themselves on Mahdi’s be%half, and their
information was shared with Tamr. (PCR. 569-75, Resp. Ex. 12)."7 Tarr lso traveled to
Lawrenceville, Virginia and made contact with Mahdi’s grandmother Nancy aqd uncle Nathan,

and traveled to Baltimore, Maryland and made contact with Mahdi’s aunt Lawanda, uncle

'"Mahdi’s North Carolina defense attorneys were present at the PCR evidentiary hearing and didinot contradict this

testimony.
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Carson, and aunt Kathy. Tarr also locatcd_Mahdi"s maternal aunts Corliss Artiis and Sobhie
Gee in Richmond, Virgnina. Tarr also located Mahdi’s mother Vera. Tarr also attempted to
speak with Mahdi’s brother, Saleem, however, he was repeatedly unavailable to spe?ak with Tarr.
(PCR. 563-75). Tarr provided counsel with summaries of these witnesses’ potcntii_al testimony
and relayed to counsel the information collected by her. (PCR. 574). She ;cturneicl to Virgini#.
Maryland, and Pennsylvania with the forensic social worker where tﬁey were ableﬁ to interview

members of Mahdi’s immediate and extended family. As of November 6, 2006, a month before

-Mahdi's éentencing, Tarr had spent approximately 170 hours inte_rviewing'witnessies, collecting

documents, and producing data in her quest to put together an appropriate mitigation presentation

at sentencing. At that time, she anticipated working an additional seventy-five hours in

- preparing the case for trial. (Resp. Ex. 10).

The record showé Marjorie Hammock, a forensic social workér. retained by Carl Grant,
had:previously worked as a forensic social worker in numcrous capital cases in ésevgtral states
including South Carolina. At the time of séntencing, Hammock had testified and ﬁeen qualified
as an expert in ciinical.. social work in approximately fourteen cases, worked on twenty-five
capital cases, and, was working on another five capital cases, here, in Florida, and %;Alabama. (R.
l739—6'3). ~ Hammock traveled with Tarr on the second occasion to Lawre’ncevil!e;, to meet with
Mahdi's paternal grandmother Nancy and uncle Nathan. She interviewed botl';. Hammock
also traveled to Richmond and attempted to speak in person with Mahdi’s mother; who was not
cooperative, and was finally able to speak with her but only by phone. Hémm'ock_also

interviewed a family friend. She also interviewed Mahdi's maternal aunts Sophie Gee and

"Corlis Artis. She also traveled to Baltimore where she met and interviewed Mahdli's uncle and

aunt, Carson and Lawanda Burwell. She also interviewed Mahdi’s father, Shareef:Mahdi. while |

in Philadelphia, Pennsylvania. (R. 1739-63, PCR. 563-75). }6
(OX
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Counsel also participated in the mitigation investigation. Counsel traveled to North
Carolina and met with Mahd;’s defense attorneys and mitigation mvesugatqrs in the Boggs
murder case, who shared with counsel the results of their investigation, CounQel testified there
were team meetings at which their own mitigation investigator, forensic social iworker retained
psychiatric and psychological experts, and counsel were present, and each person shared what
their investigation had uncovered. (PCR. 595-97, 612). ‘

Counsel testified they also interviewed Mahdi with regard to mmganoti information or
evidence. Counsel also traveled to Vlrglma and spoke with Mahdi’s grandmdther Nancy and
uncle Nathan. Mahdi’s uncle Nathan was not cooperative in their mitigation mwesngatxon and
counsel was hesitant 1o call Nathan as a witness because he assisted police in idéntifying Mahdi
from the video of the North Carolina murder and was proud of that fact.'® Cbunsel testified
Mahdi’s grandmother was cooperative in their mitigation investigation, and they had her present
at sentencing to testify, but she was unwrllmg to assist Mahdi regarding mmgapon testimony,
stating she was there [at sentencing] to defend the Burwell family name.

Counsel also talked with Mahdi’s uncle Carson and aunt Lawanda. While Carson and
Lawanda were cooperative in prov1dmg background information on Mahdi and his family,
Carson informed counsel he would not be helpful to Mahdi if he testified in the | |case Carson
mformed counsel Mahdi was defiant and manipulative in their home. Counsel t¢st1f' ed Carson
and Lawanda’s position was they were glad Mahdi was out of their home. Carson also told
counsel he and his wife were not gomg to help Mahdi. Carson toid counse? prior to the
sentencing proceeding if he were called to testify he would have bad things to. say; about Mahdi.

Lawanda testified at PCR she would have been reluctant to testify at Mahdil‘s sentencing

"BMs. Tarr also related to this Court that Mahdi's uncle Nathan was not helpful in the mitigation inv:ésrigation.

(PCR. 576).
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proceedm5 in 70()6 Carson admitted at PCR he may have told Mahdi's North Carolma

attorneys Mahd1 was a “demon” becausc of Mahdi's disruptive conduct in their! home Counsel

also mterv:ewed Mahdi’s aunt Kathy Burwell, and she indicated she did not wxsh to participate

in Mahdi's sentencmg hearing, because she was still angry and resentful at Mahdl $ brother for
s

almost burning her house down. Counsel also interviewed Mahdi’s brother, Salbem however,
he was not particularly helptul or interested in testitying.”*  Counsel testified Mahdi’s father
was not cooperative ("standofﬁsh") and did not want to be involved, (PCR 636). Counsel
testified Mahdi himself indicated to them he did not want his father involved m his trial or
sentencing proceeding. Counsel testified Mahd;’ s mother was completely unwoperatwe and
did not want to participate in Mahdi's sentencing proceeding. (PCR. 602- 710) Neither
Mahdi’s mother, nor father or brother testitied at the PCR hearing or offered zmy affidavits,
(PCR. 1-720).

Both Dr. Martin and Dr. McKee, counsel’ s psychiatric and psycholoz,lcal'experts also
took a social history from Mahdi. and also a psychiatric history.  Both Martin dnd |McKee were

aware of Mahdi’s commitment to psychiatric facility when he was age nine and revlewed those

records in detail.  Dr. Martin also reviewed Tarr's interview summaries with Mahdl s tamily

~members. Both experts were also aware Mahdi had been placed in special educatlon classes in

elcmentary school. Both Martin and McKee were present at defense team meatmgs where
information was shared regarding the joint investigation into Mahdi's past. - Both‘ Dr. Martin
and Dr. McKee found separately that Mahdi was not sutfering from any major mental illness at
the time he committed Myers' murder, and they diagnosed him with anti- soual,personahty

dlsordLrv at the time of this murderT While Dr. Martin tcstmed he found Mahdi had suffered

wCoHa(eral counse!l’s forensic social worker, Nicholas Cooper-Lewter. admitted at PCR that Mahdis Hirother.

Saleem, would not talk to him either. (PCR. 317-18). _
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from some recurrent depression in his life, he did not find any evndence Mahd1 was suffering
from any depression at the time he committed Myers’ murder. Dr. Martin tesnf ed at the PCR
hearing the records introduced by Mahdj at PCR would not change his dlagnogls Dr. McKee
testified at the PCR hearing he did not need additional records to make his dlagmoms or issue his
report. Neither Dr. Martin nor Dr. McKee changed their diagnosis based oq records shown

i

them by applicant at PCR. (PCR. 508-61). i

Counsel testified they wanted someone at the sentencing hearing to teshfy on Mahdi’s
behalf regarding his family and social history mitigation; however, the only Qerson who was
willing to come and testify was Mahdi’s grandmother Nancy; the rest of the fziimily, including
aunts, were not willing to participate. (PCR. 636, 1. 12-25, 638, 1. 10-21, 649 50, 693-94,
696-97, 691). Counsel testified they had the grandmother present at trial to testpfy and worked
with her; however, she did not want to discuss Mahdi and how he came to be whére he was; she
wanted to talk about all of the accolades of the family, and even though Mahdi cbmmltted these

horrible crimes, the Burwell famﬂy was still a good family. (PCR. 620- 21, 691-9Z_D. As a result

of the lack of cooperation from the family, counsel presented the mitigation evid}:nce including

' Mahdi’s family and social history through their forensic social worker. (PCR. 624,{; IL 17-22),

The Mitigation Presentation at Sentencing |
Marjorie Hammock conducted a bio-social assessment of Mahdi’s life and famnly history
and presented the same in the sentencing procceding. (R. 1739-63). Hammock mformed Judge
Newman she interviewed Madhi’s grandmother Nancy, his uncle Carson, his uncl}e Nathan, his
aunt Lawanda, his mother Vera Telea Artis, his aunt Sophie Gee, another aunt torhss Artis,
Mahdi’s father Shareef, and a family friend. (R. 1746-47). She conducted her bio-social

assessment by interviewing family members, reviewing records, interviewing Mahdi, and taking
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information from anyone who would give information about him. his life. and }us developn;ent.
(R. 1762) She also reviewed a synopsis of Madhi's school records and rewewe;i a report trom
his admission in Baltimore to the Walter Carter Center psychiatric facility at age mine. (R. 1747),
Hammock presented, through her testimony and the exhibits introduced thrébugh her. the
following mitigation evidence at sentencing before Judge Newman: 4

Like the tamily witnesses presented at PCR, Hammock informed Judge Niewman of the
problems within Mahdi's family. Mahdi's family looked like an intact family i)ut there were
problems under the surface. There was alcoholism in the tamily, and there was sqmt. neglect on
the part of Mahdi's grandfather (R. 1750). Madhi's grandmother Nancy BurWell was not
allowed to have her fallopian tubes tied after the bmh of 1 of the 51bl|ngs born bcrore Mahdi's
father was born. (Def. Ex. 2/Resp. Ex. ). Mahdi's grandmother. Nancy, was not zmononally
available to Mahdi's father or his father's younger sister, Kathy. (Def, Ex. 2). Mdhdl s father
considered hxmselt an unwanted child. (R. 1750).

Mahdi’s father, like Mahdi. was extremely troubled as a child. (R. 1749- 50) Mahdi’s
fathcr was described as disturbed as a young child, and he threw tantrums. Mahdi's tather’s
chlldhood was difficult, and he grew up in a situation tceling alienated from eve@one around
him. (R. 1750).

Mahdi’s father was traumatized by his attending desegregated schools as a young child,
(R. 1750). This prcnence was destructlvc o Mahdi's father; he was ndlculed, isolated,
challenged physxcally by classmates, lgnored. or received negative tccdback trom pome of the
instructors at the desegregated school. (Def. Ex. 2),

Mahdi’s father was unable to get along with his own tamily and others in lhe;community
and was constantly in conflict with thos‘e around him. (R. 1750). Mahdi’s father haq committed

assaults on some of his own tamily members. (R. 1433). Mahdi's father did not finish high
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school he was the only s1bhng not to graduate, and this was a source of constcnpaatxon between
him and his family. (R. 1750). Mahdi’s father was unable to hold a job, anql he eventually
converted to Islam. (R. 1750-51). His conversion to Islam and changing i)is name from
Thomas Burwell to Shareef Mahdi brought grief to the Burwell family. (R. 1150) Mahdi’s
father was suffering from depression as early as 1971. (Def, Ex. 2). Mahdl s father was
discharged from the Marines under less than honorable conditions. (R. 1750). F\/Iahdl s father
was not able to function well, and there was some description of Mahdi’s @ther suffering
continuing depression. (R. 1751). There were a number of incidents involving 5Mahdi’s father
with local law enforcement. (R. 1751, 1433). He was involved in a series of misgﬁemeanors all
said to be racially motivated. (Def. Ex. 2). And, Mahdi’s father’s mvolvementnn the 8 hour
stand-off with police.

Mahdi’s mother was different. She was very, very withdrawn and dié not want to
participate in Hammock's interview at all. (R. 1756). -1t appeared Mahdi’é mother was
frightened about being involved with the family again because of her previoﬁs exbeﬁences with
Mahdi’s father. (k. 1757), While Mahdi’s mother did eventually educate hei;‘self, join the
military, and at the present time worked and took care of herself, she was totally%isolated from
her own family, as well as Mahdi’s father’s family. (R. 1757). While she rna)i occasionally
speak to some members of the family, there was a disconnection, (R. 1757). Thh information
regarding Mehdi’s mother came from Mahdi’s mother, her siblings, and the Bunéfells and was
all consistent. (R. 1757). *

Mahdi’s parent’s marriage was a pre-arranged marriage to which Mahdi’s rr;iothcr did not
-agree, and Mahdi’s father was much older at the time of the marriage than Mahdi’si mother, who
was just sixteen. (R. 1751). The marriage was arranged by Mahdi’s maternal granélmother,-and
Mahdi’s father was twenty-seven at the time. (Def. Ex. 2). Mahdi’s mother had no ibhoice but to
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join the marriage, and there was conflict in the marriage from its beginningl. (R. 1751). At‘tcr‘ the
wedding, Mahdi's father changed Mahdi;s mother’s birth name, Vera, to Tilezi (Def. Ex. 2).
Mahdi'; father was physically abusive to-Mahdi’s mother, and Mahdi’s mother eventually left
to escape from the abuse, (R. 1751). Mahdi’s mother was in what she describ:ed and others
described as an abusive relationship, with Mahdi’s father, and she decided to leaye because she
could no longer stay with Mahdi’s father even though it meant leaving her owﬁ children. (R.
1757).

Mahdi’s childhood was chaotic. (R. 4175 1). Mahdi’s brother and Mahdi were born into a
very unstable fhmily. (R. 1751). The two boys were born within a twenty-four ménth period of
time. (R, 1757). Mahdi’s father could not provide for or take care of the fhmiliy. (R. 1751).
The family moved several times, ultimateiy endiné up back in Lawrenceville Iiving EWith Mahdi’s
grandmother.  Once again, Mahdi’s father was unable to sustain himself. (R. l751);

There was a great deal of contlict between Mahdi’s father and mother, and Mahdi and his
brother witnessed this. (R. 1751), Mahdi and his brother witnessed domesm, violence
(.ommxtted by their father against thcnr mother. (Def. Ex. 2). Mahdi’s mother cventually [eft
Mahdi’s father and her children. trying to get away from the abuse committed by Mahdi’s father.
(R. 1751). Mahdi’s mother was forced to leave because of the abuse.'(R. l75'f-58). And,
Mahdi’s mother left Mahdi and his brother when Mahdi was just 4 or § years old. (R.; 1751-52).

After Mahdi’s mother leﬁ,'the chaos continued. (R. 1752). Mahdi’s father tricd to take
care of the children, and the grandmother, Nancy, also tried to provide assistance during this
time, but the relationship between Mahdi’s father and the grandmother and the rest ot the family
was constdntly confrontational. (R. 1752). Mahdi and his brother witnessed their fatiher Lommn
domestic violence on their g,randmother Nancy. (Def. Ex. 2). Durmg thls pc.nod ottnme there

were several moves in terms of schooling for Mahd1 from Lawrenceville to Rlchmoud and back
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to L'awrenceville. (R. 1752).

Judge Newman was aware of the incident described by family members _iat PCR where
Mahdi’s father forced Mahdi’s mother to return to Lawrenceville and assaulted li)er. (R. 1~752).
After Mahdi’s mother left to escape from the abuse, she was literally forced no retum from
Richmond to Lawrenceville, ostensibly to see the boys, but this ultimately r&sult;ed in éhysical
conflict, and she left again not to see her children for a number of years. (R. i7%2). Mahdi’s
mother was taken from Richmond to Lawrenceville by Shareef Mahdi, who then alirused Mahdi’s
mother. Mahdi’s uncle Nathan actually rescued Mahdi’s mother, but as a result off this incident,
Mahdi witnessed more abuse and violence. (Def. Ex. 2). After this incident, M;Phdi’s mother
moved to Pottsdale, without the children, in order to escape frdm Shareef. (Def. Exq 2).

Ultimately, Mahdi’s father was unable to take care of Mahdi at all. (R. 175i3). Mahdi’s
father suffered from depression. (Def. Ex. 2). At this point in time, when he was age eight,
Mahdi is sent to live with his aunt and uncle in Baltimore, and his brother was seﬁt to live with
another aunt in Texas. (R. 1753).  As a result, Mahdi and his brother were separaied from each
othér, and from their father. (R. 1753, Def. Ex. 2). :

Mahdi had to live with his aunt and uncle because of his father’s inability toi care for him.
Lawanda and Carson related Mahdi was a bright and energetic young boy, b‘flt very, very
troubled, who had difficulty in school. (R. 1753). Carson related that wheﬁ Mahdi came to live
with them he could not read. (R. 1753). And, there was conflict at this time in getéing Mahdi to
deal with the fact he had these academic limitations. (R 1754).

Mahdi was hospitalized, psychiatrically, in Ba]tlmore (R. 1747-49, ,1756) This

admission lasted approxlmately two months at a mental health facility, and Mahdi Was released.
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(R. 1756). Mahdi was committed involuntarily to the Walter Carter Cepter psychiatric

tacility, after being separated from his brother and father, where he ‘was diagnosed with Major /

Depression with suicidal ideation, adjustment disorder, R/0 Adjustment Disorder, Developmental
Reading Disorder, and history of right arm and leg fractures, (Def. Ex. 1), Méhdi spent sixty
days in the facility. After Mahdi wasvreleased from the mental health facility, he stayed only a
short time with Carson and Lawanda, because he was anxious to be reunited with his father and
brother. (R. 1756). Mahdi's behavior in Carson and Lawanda’s home was defiant and became
even more defiant when Mahdi learned his brother had already re;united \.;v'ith'his‘i father. Asa
result, Mahdi had to be returned to live with his father. (Def. Ex. 2).

| Mahdi, his brother, and his father were re-united on the Burwell family property, an
isolgted place in the country. They often had no tood, heat, or money. (Def. Ex. 2). Mahdi

had difficulty in his adolescence, which eventually resulted in his incarceration; (R. 1749).

Mahdi re-united with his mother afier being released from DJJ after his Ist stint of incarceration. _

/
(Def. Ex. 1). While they reunited, it was not a successful or good reunion. Mahdi and his

mother did not get along and both had very different ideas about his living with her. (R. 1755).
They eventually parted ways, and Mahdi and his mother had not spoken to cach otﬁef since. (R.
1758).

Mah@i’s education was disrupted many times. (R. 1752, 1756). This was reflected in
thé school records. (R. 1782). The records also noted lateness and absences, but' Ethis waslnot

consistent through the whole record. (R. 1756). Mahdi also had to change r_esidehces several

“The testimony at the original B/uir hearing was that Mahdi was not suftering from any mental i_[lncss; (R 131).

~ Makdi also stated at his guilty plea under oath, that he had notbeen previously treated for alcohol abuse, drug abuse

or mental iilness. (R 1346). When asked if he had any physical. emotional or nervous problem that might keep him
from u_nderstanding what he was doing, Mahdi stated *[ have none of those problems, Your Honor.” (R 1347).

"Mahdi sutfered broken bones as child while riding a bicycle and falling off of monkey bars. . There was no
contention at PCR that Mahdi was ever physically or sexually abused by anyone. (PCR. 571-72).
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timés. (Def. Ex. 2). Mahdi was forced to change elementary schools five times. iDef. Ex. 3).2
Even in his pre-teen years there was a lack of stability in terms 6f Mashdi’s attendi;ag school, and
it was reflected in the kinds of reports he received, (R. 1760-61). ‘

Mahdi constantly had ’difﬁculty in school academically. (R. 1752). He v:yas considered
bright, but did not perform well. (R. 1752-53). He was a particularly poor reader (R. 1753).
Both Carson and Lawanda reported Mahdi had difficulty in school, could not read,iand there was
constant conflict in getting Mahdi to deal with his academic limitations. R. 1%53-54). The
school records during this time were consistent with this report. (R. 1754). Mahi‘di had uneven
skills in school. (R. 1755). He was in the average math program, but in the‘léelow average
reading program. (R. 1755). While he excelled in science, his reading, vocabulaqf', and spelling
remafned below average. (R. 1756). When he was involuntarily committed ;to the Carter
Center, Mahdi’s initial diagnosis included “Developmental Reading Disorder.” E(Def. Ex. 2).
Mahdi’s difficulties in reading and writing remained at or below grade levé:I throughout
elementary school. (R. 1755, Def. Ex. 3). Mahdi needed improvement in a nuniuber of areas,
including standards for behavior and showing respect for authority. (R, 1755). Arid, Mahdi had
poor self-esteem throughout his academiq time. (R. 17583). It was noted several%places in the
records Mahdi had poor self-esteem and had difficulty in relationships with otheés. (R. .1756).
Mahdi had numerous absences in school, and Mahdi’s father removed him from ischool in the
fifth grade to home school him;‘ however, there \:vas no information the home schoqé)ling actually

occurred. (Def. Ex. 3). In summary, Mahdi’s educational history was one ot’; poor school

progress. (R. 1762).

i

22 Mahdi started out kindergarten at Sister Clara Muhammad School in Richmond, and he completell part of
kindergarten at Totoro Elementary School in Lawrenceville. He was moved back to Richmond and a‘tended
Chamberlayne Elementary School for part of that year. Then he was removed from there and sent th Baitimore
where he attended Scotts Branch Elementary School for two years. Then he was removed from that thool while in
the Carter Center, and ultimately returned to Lawrenceville to live with his father. (R. 1754-56). i
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Mahdi did not receive proper parenting while growing up. (R. 1759). Mahdi‘ tather was
not equipped to provide consistency, positive reinforcement, support, care glvmg, to teach social
values in the community, and how to develop relationships with others, i.e. thosg things a child
nceds to grow up healthy. (R. 1759). Mahdi’s father had his own personal’ issues, which
prohibited him from being a good father. (R. 1759). Mahdi’s father and mother were not really
available to Mahdi on any kind of consistent basis while growing up. (R. l760i. Mahdi was
exposed to a lot of conflict and chaos. (R 1760). In his preteen years, Mahdi was exposed to
more ghaos, more movement, more change, a lack of stability even in terms of his attending
school, and this was reflected in the school reports he received. (R. 1760). In his adolescent
years, Mahdi wﬁs exposed to more chaos. (R. 1761). He was exposed to his fatﬁcr's outbursts
and problems. (R. 1761). His father was known to be at odds with people in the community, with
his own family, and with law enforcement. (R 1761). While Mahdi cares about ?;his tather, he
waﬁted more than anything else to have an intact family and an ongoing relationship, it simply
did not happen. (R. 1761). Mahdi did not receive from his mother or father conséstent help in
growing up, developing good skills, or a sense of value. (R. 1761). While some people in
Mdhdl s life tried to prov1de these things, it was not consistent enough for him to leam how to do
these types of things. (R. I76!) |

Mahdi had been traumatized throughout his carly life, and this had an impact on his
ability to make good choices. This affected hid ability to have a good sense of hlmsclt and
others. And, it impacted his ability to behave according to societal norms. (R. 1762).

During her investigation of Mahdi’s life, Hammock assessed whether certain risk factors

~were present or not.  She testified before Judge Newman certain risk factors were present,

Mahdi had been abused and neglected. Mahdi suffered from abandonment, Mahdi was never

exposed to the right kind of socialization. And, he has poor self-esteem. He also has a poor
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hist(;ry of school progress and a poor sense of self. (R, 1762). Mahdi was som%pone who had
been neglected, abéndohed, suffered from poor parenting, and as a result was likely to end up in
a situation where he was out of contrb_l and did damage to himself and others. ;iMahdi fit the
typical profile of persons who end up in the kind of situation before Judge Nevéman, because
Mahdi never really had a chance to develop appropriately. (R. 1762-63) |

The State did not cross-examine Hammock or challenge her mitigation t%:stimony. R
1763). The State did not challenge the accuracy of the exhibits introduced throuig,h Hammock.
(R. 1739-63). All of this evidence was before Judge Newman [the sentgncing court]
uncontested. :

Furthermore, while the  State introduced portions of Mahdi’s DJJ récords auﬁng
sentencing as evidence of Mahdi’s character, the records also confimed rq:uch of what
Hammock testified to before Judge Newman regarding Mahdi’s upbringing and %family. The
records indicated Mahdi lacked appropriate parental discipline and support, and he was not
- supervised as a child or given appropriate structure and guidelines. (State’s Ex. i85 & See R.
1440, 1442, 1869-70, 1873-74). Mahdi began smoking marijuana at age twelive, had been
smoking marijuana every day since, and he began selling crack cocaine at age ifourteen. R.
1440). Mahdi needed self-esteem training, family services, and values clariﬁcdition. Mahdi
suffered from the lack of a mother. (R. 1446). Mahdi’s father was not involved m his life; his
father had a criminal record for» malicious damage to property and escape; Mahdi had no
supérvision, no curfew, and Mahdi’s father did not care about Mahdi’s criminal ;behavior. (R.
1869-70, 73-74). Mahdi came from a dis-funétional one-parent family. Iv*la.hdi’s father
believed the criminal justice system was prejudiced, and he also voiced his be]iibf there were
many white supremacists in the area. (R. 2146). And, a young Mahdi also made gsimilar racial

comments. (R. 2154).
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The Lack of Merit of this Allegation

This Court has carefully reviewed the mitigation evidence presented ar the PCR hearing
with regards to this particular allegation in comparison with the mitigation evrderlce presented at
the sentencing hearing, and considered counsels’, their mitigation speciglists’, private
investigator's, and experts’ testimony regarding their mitigation investigation, and counsels’
testimony why they presented the mitigation evidence they did preSent, and wh%y they did not
present other mitigation evidence. The record supports counsel in this casé conducted a
reasonable and thorough mitigation investigation and presented what mitigation tfhey could that
was favorable to Mahdi at the time of the sentencing proceeding. See Van Hook, supra;
Pinholster, supra, Wiggins, supra; Rompilla, supra; Williams, supra; Rosemond, supra; Council,

supra S:mpson supra; Jones, supra. Contrary to Mahdi’s S assertion, the record shows counsel’s

mvestlgatron was based on more than just guilt/innocence. Based on the entire récord, and the

credible evidence presented, this Court tinds Mahdi has not met his burden of proof to show

counsel’s performance was deficient in this regard. See Van Hook, supra; anlzélster, supra;
Strickland, supra; Wiggins, supra; Rompilla, supra; Wong, supra; Rosemond, supra, Council,
supra; Simpson, supra;, Jones, supra.

This Court viewed the witnesses in this case, listened to their testimony, oBscrved their
demearor, and judged their credibrlity accordingly. This Court finds the tcstimony of counsel
and their defense team on this allegation 1o be credible and the present testimony; of Mahdi’s
witnesses regarding their previous willingness to testify 10 be not credible. Aczordm;,ly, this
Court finds Mahdi has failed to meet his burden of proot on this particular allegatxon and has
failed to show counsel was deficient.  See Butler, supra. Wiggins, supra; Council, supra.

This Court does not find Carson Burwell's testimony credible regarding his willingness

to come and testity on Mahdi's behalf at the time of sentencing for several reasons.  First,
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Car;on could not recall talking to any attorneys or investigators from South Cafrolina prior to
Mahdi’s sentencing proceeding. The implication from his testimony was cou:ilsel and their
investigators did not speak with him, and therefore, they were deficient in theu' mitigation
investigation. However, the record clearly shows counsel’s forensic social wcirker spoke to
Carson before Mahdi’s sentencing proceeding and obtained background informatiion from, him.

i

The mitigation investigator also confirmed at PCR she spoke with Carson on uitore than one
occasion.. Tarr also confirned Hammock traveled with her to Baltimore and interviewed
Carson. Counsel also testified Carson was interviewed prior to trial. Additiox?ally, at PCR,
Tarr produced her notes which detailed exactly what Carson told her, tha§ Mahdi was
manipulative and the incident which led to Mahdi’s commitment to the Carter Ceélter was more
of Mahdi’s manipulative behavior, not a real suicide attempt. (PCR. 572-74). iCounsel aléo
testified they spoke with Carson prior to the sentencing, and Carson told them if lie were called
as a witness he would have bad things to say about Mahdi. Carson also infonneé them he and
Lawanda, were not going to help Mahdi in his sentencing proceeding. (PCR. 61??-2(.), 627-28,
649-50, 693-97).  As a result, this Court finds Carson’s testimony regarding his éwyillingness to
come and testify at the time of sentencing is not credible. 3

Likewise, this Court does not find credible Carson’s wife’s testimony thatj even though
§he was reluctant to testify at the time of trial, she could have been coaxed into cmihing to South
Carolina to testify at sentencing. Again, counsel’s mitigation investigator and ;ocial worker
had met with Lawanda Burwell, and counsel also talked to her has_well. Carson Fnd Lawanda
had indicated to counsel they did not want to be involved. Carson indicated iito the North
Carolina defense team that when Mahdi lived with them he was a “demon.”% Carson and

Lawanda had communicated to counsel they were glad Mahdi was out of their liiome. Carson

admitted Mahdi was defiant and manipulative. Both Lawanda and Carson adtihitted Mahdi
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made a false claim of child abuse against Lawanda. This false claim of abuse also accompanied
Mahdi’s statement to the fesponding officer that led to his commitment to the Carter Center.
Carson communicated to counsel prior to the sentencing hearing he and his wife Lawanda were
not going to help Mahdi. As a result, this Court 'dnes not find credible Lawanda’s }:laim, several
years after sentencing, she could have becn coaxed into coming to South Carolma to testify on
Mahdi’s behalf even though she was admittedly reluctant to do so at the time.

Similarly, this Court does not find credible Rose Gupton’s testimony she ﬂid not know
about Mahdi’s criminal charges for this murder or his trial until after he was sentenced to death.
Counsel or their mitigation experts intcrviewed two of her sisters, Sophie Cee and Corliss Artis,
regarding this very case, and Gupton testified she spoke with those sisters cvery day. This
Court does not find credible her claim that if she had known about the sentencing proceeding she
would have testified, because her claim that she did not know about Mahdi’s charges is simply
not credible.  Furthermore, counsel’s credible testimony at PCR was that even Mahdi’s aunts
were not willing to assist in testifying. As a result, this Court finds that Mahdi’s aunts and
uncles were not willing to come to South Carolina and testify on Mahdi's behalf in 2006.

The circumstances counsel faced are similar to those faced by counsel in E:::Iw:ford v.
Crosby, 385 F.3d 1300 (11" Cir. 2000). In that case, the defendant’s family was ur;cooperative
at the time of trial. This Court notes the behavior of Mahdi’s family is understanéable in this
type of case. When the crime has been recently committed and the community and those who
knew the victim are still outraged, the defendant's family and triends are likewise shocked,
ungry, embarrassed, and disappointed in the defendant’s behavior. In this case, ais in others,
they are in no mood to assist the defendant in escaping rebponslblhty tor his crimes at the time of
trial. (See PCR. 619, II. 19- 24, 636, IL 20-25). It is only after the passage of many years when
the case is on post-conviction relief, and the case is no longer in the forefront ot the cdmmunity‘s
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or £hc victim’s family’s mind, and the defendant’s family’s anger and cmbénassment has
dissipated, that witnesses become cooperative and insist they would have cooperj?(ed at the time
of trial, when in fact they were originally hesitant, did not want to be involved; or refused to
testify. Along the same lines, the record in this case shows Mahdi had engaqfed in conduct

within his own family which would have caused and did cause family members to Lye reluctant to

assist him in his mitigation case. Mahdi had faked a claim child abuse again%t Carson and
Lawanda, almost resulting in their arrest. Furthermore, Mahdi had slashed his pwn mother’s
tires and was involved in the destruction of another aunt’s automobile. |

- Mahdi’s family’s reluctance to testify is further demonstrated by whatvoimurred at the
PCR hearing. Mahdi’s mother did not testify. His father did not testify. Mahdi’s brother did
not testify. Mahdi’s grandmother did not testify, apparently because she now pas dementia,
however, there was no contention by Mahdi counsel should have called the géandmothcr at
sentencing. At the time of the sentencing proceeding, she was only interested in Edefending the
family name, not helping Mahdi. None of Mahdi’s immediate family testiﬁe{i at the PCR
merits hearing; nor were any affidavits offered by them. (PCR. Tr. 1-720). {

Mahdi offered the testimony of one aunt by affidavit, there'fofe she was qi:ot subject to
cross-examination about what she communicated to counsel prior to the sentencirig proceeding
and negative things she knew about Mahdi. One of Mahdi’s relatives who did teistify at PCR,
Lawanda, admitted she would have been reluctant to testify at the time o?f -sentencing.
Counsel’s credible testimony at PCR was Carson specifically told them if calledi to testify he
would have bad things to say about Mahdi. Additionally, counsel testified Cadion informed
them he and his wife Lawanda would not be coming to South Carolina to testify and help Mahdi,
and Carson was speaking for both he and his wife. Counsel furthermore teétiﬁed Kathy

Burwell informed them she did not want to be involved in Mahdi’s sentencing procek,ding either.
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This Court finds counsel, its mitigation investigator, and forensic social worker attem};ted
to develop live mitigation evidence witnesses from Mahdi’s family but were unable to do so due
to the family members’ reluctance and/or refusal to testity at the time of trial, or refusal or
inability to testify in-a helptul fashion. (PCR. 503-710). This Court further ﬁnd;s counsel and

their?investigators conducted a reasonable mitigation investigation, including talking with all of

Mahdi’s immediate family, and several members of his extended family, including several aunts

and uncles, regarding Mahdi's family and social background. See Pinholster, supra; Van Hook,
supra; Wiggins, supra; Rompilla, supra.

Based on the record, this Court also finds Mahdi has failed to demonsttate déﬁcient

performance here bcc'ausei much, if not all, of the evidence Mahdi offered at PCR regarding his

family and social history, whether through family or community witnesses, was gpmulafive to
the evidence presented in Mahdi's capital sentencing proceeding. The forensic social worker
presented thrdugh her testimo.ny and the exhibits introduced through her basically the same
int’ormation before Judge Newman presented at PCR through Mahdi’s cxtended family and
community members. In fact, the mitigation evidence presented by Hammock was from many
of the same ‘people who testified at PCR. Sce generally Huffington v. Nuff, 140 F.3d 572 (4‘_h

Cir. 1998) (even if counsel was ineffective for failing to contact impeachment witnesses

‘identitied by defendant, there was no prejudice in part because testimony was cumulative):

Simpson v. Moore, 367 S.C. at 605-07, 627 S.E.2d at 711-12 (counsel did in fact do adequate
invcstigaﬁon and presented similar mitigation evidence); Jones v. State, 504 S.E.2d 822 (S.C.

1998) (mitigation evidence presented at PCR was not that different from evidence ;presented at

- trial).  This allegation must be dismissed with prejudice.

Fu‘rthcrmore. it counsel did not present certain evidence Mahdi presented at PCR, there

was an objectively reasonable strategic reason for not doing so. See Strickland, supra, Council,
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supra. Mahdi presented several family members at the PCR hearing who were interviewed by

Tarr, Hammock, and/or counsel prior to the sentencing proceeding, but not called before Judge

Newman. Counsel testified that at the time of the sentencing proceeding these witnesses were .

not cooperative or were unwilling to testify at the sentencing proceeding. leirther, counsel

 testified the witnesses related or their investigation uncovered the witnesses would say bad

things about Mahdi. Carson Burwell related to Mahdi’sl North Carolina defensf: team Mahdi
“was a demon.” This fact was established by a document generated by Tarr aftevé meeting with
the North Carolina attorneys and shared with counsel in this case. (PCR. 503-05, %Resp. Ex. 7).
Carson also related to counsel if he were called to testify he would have bad thingi; to say about
Mahdi. (PCR. 618-19). Carson indicated Mahdi was manipulative and fak¢d abuse and
su1c1dal gestures. (PCR. 572-74, 64) Both Lawanda and Carson admitted Mahpl almost had
them arrested by police when he made a false claim of child abuse and manufactured false
evidence of that abuse. (PCR. 572-74, 58-61, 63-64, 266-67, 287-88, 290). They also related
Mahdi acted out while at the Carter Center, and had to be placed in isolation. (PCR;. 66-67, 292).
Carson also related to Tarr that Mahdi was manipulative. (PCR. 572-74). Bot}ix Carson and
Lawanda related Mahdi acted out after being released from the Carter Center and had to be
returned to live with his father. (PCR. 68-69, 293-94, 618-619). Both related Mah&i would only
talk about suicide when he did not get his way or did something wrong. (PCR. 572-74, 64-66,
288-89, 618-19). Carson also related the incident which led to Mahdi’s commitment to the Carter
Center was more of Mahdi’s manipulative behavior and was not a real sui;ide attempt.
Lawanda also testified at PCR she did not believe Mahdi was actually suicidal and Emade similar
statements in their home when he did not get his way or got in trouble. This tesétimony from
Carson and Lawanda would have directly undercut the mitigation evidence pre:«l;ented before

Judge Newman regarding Mahdi’s commitment and diagnosis at the Carter Center. (See Def. Ex.,
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2). Carson was also aware of an incident where Mahdi, his brother, and father were involved in -

maliciously destroying Carson’s sister’s car. (PCR. 69). Carson and Lawanda also related that
when Mahdi lived with his uncle Nathan as an adult, he coul& not abide by the rules of the home,
and was forced to leave. (PCR. 70, 278). |

At PCR, Mahdi also called an aunt, Sophie Gee, to testify as to mitigation. Gee was
aware of the incident where Mahdi slashed his mother’s tires. Gee testitied Mahdi slashed his
mother’s tires because she would not let him use the car. She was also aware Mahdi was
arrested for this incident. (PCR. ‘105-06). If she had been called at sentencing, she would have
been questioned about this incident, further underscoring this incident to the sentencing court,
and also informing the court Mahdi slashed his mother’s tires simply because she would not Iét
him use her car.

Counsel was not ineffective in failing to call mtnesscs from whom bad things could be
elicited about Mahdi, or who indicated they were not going to be helpful to Mahdi. This Court
finds it was an objectively reasonable trial stratcgy decision for counsel not to call Carson or
Lawanda Burwell or Sophie Gee, who could be asked on cross-examination about instances of
bad conduct by Mahdi and would have been{ required to answer truthfully to such questions.
Reed v. Florida Department of Corrections, 393 F.3d 1217 (11" Cir. 2010) (attom'eys not
ineffective in failing to call family members who would have opened the door to bad things
about detendant’s past); Rutherford, supra (attorneys’ strategic decision not to call witnesses on
alcoholism of defendant was objectively reasonable where it would have opened door to prior
violent behavior of detendant the jury had not heard). See Bell v. Kelly, 260 Fed. App. 599 (4™ _
Cir. 2008) (Unpublished) (state court’s determination petitioner failed to prove preju@iicc was not
unreasonable whcre‘he alleged counsel was ineffective tor failing to investigate und present
family mcﬁbem mitigation cvidence where family members could have been crogs-examined |
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aboixt defendant’s pﬁor bad conduct such as infidelity, abandonment of his children, wife, and
girlfriend, domestic abuse, and failure to pay child support), citing Barnes v.. Thorézpson, 58 F.3d
571 (1995) (counsel not ineffective in capital case in failing to offer family E.xnembers who
constituted “cross-purpose evidence.”); Moody v. Polk, 408 F.3d 141, 154 (4™ Cn;. 2005) (to the
extent affidavits presented new information, they were “double edged.”). i
Further, calling Mahdi’s family members as mitigation witnesses during ihe sentencing
proceeding would have exposed Mahdi to testimony that none of Mahdi’s cousin%. had engaged
in violent criminal activity against another. (PCR. 278-82, 284-85). See Reed, sqé:pra (similar).
| In fact, Mahdi’s own brother Saleem grew up in the same household as Mahdl,,undcr similar
circumstances, and had not engaged in, been arrested for, or convicted of any violent behavior
toward other persons during his life. (PCR. 284-85, 318-19). Id. Further, the irecord shows
Mahdi’s family is well-educated with many family members employed as préfessionals or
educators, and one distant relative having graduated from Harvard. If Mahdi’s faxinily members
had been called as witnesses, the State could have contrasted Mahdi's criminal histé)ry with other
family members who were successful and did not engage in criminal conduct. ,
This Court had the opportunity to view the witnesses’ testimony at the mierits hearing,
and make a credibility assessment accordingly, and finds the testimony of counsel ito be credible
on this issue. Counsel’s testimoﬁy on this issue is also supported and comobérated by the
evidence and testimony introduced at the PCR hearing. Counsel made mj objectively
reasonable trial strategy decision to not present witnesses who were uncooperativig refusing to
testify, or had bad things to say about Mahdi or from whom bad information about%Mahdi could
have been clicited oncross-examination.  Strickland, supra (objectively reasonable;; trial strategy
decisions are not subject torclaims of ineffective assistance of counsel); Wong, suéra (it was an

objectively reasonable trial strategy decision for counsel not to call witnesses who \;vould expose
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on cross-exﬁmination bad.character evidence about the defendant); Coun&‘l, supra (couns'el’s
strategic decisions will be judged on an objective standard of reasonableness).

This Court finds Mahdi has not shown that counsel was deficient in failing;to investigate,
develop, or present mitigation evideﬁce from his family members or commuriity witnesses.
Céunsel conducted a reasonable investigation regarding mitigation evidence and éresented what
evidence it could at the sentencing proceeding that was favorable to Mahdi through Hammock
and other witnesses orevidence without exposing Mahdi to negative character evicience. See Van
Hook, supra: Pinholster, supra; Wiégins, supra;, Rosemond, supra. This allegaﬁon is without
merit.

(b)The New Social Worker

At the PCR hearing, Mahdi called Nicholas Cooper-Lewter, Ph.D. who wgs qualified as
an expert in clinical social work and psycho-social assessment, and who t@tiﬁed to his
psychosocial assessment of Mahdi. (PCR. 187-89). In conducting the same, he testitied he
spoke with Carson and Lawanda Burwell, Frances Read, Rose Gupton, Sophizi Gee, Sandra
Burwell, Debra Gray, Pastor Myra Harris, Gerald Wilson, George Smith, and S}';aron Pond, to
name a few. (PCR. 190-91). Others were listed on the second page O;f his report.
Cooper-Lewter also ‘indicatcd he reviewed two notebooks of documents providled by PCR
counsel. He testified unlike a psychologist or psychiatrist, he does not do testiné. (PCR. 193).

As a social historian, he makes no diagnoses. He also consulted with deRossett-Myers, Ph.D,

. and Donna Schwartz-Watts, M.D.. two of Mahdi's PCR experts. (PCR. 193-94).

In Cooper-Lewter’s opinion, Mahdi was bom into a very fragile family with toxic

relationships between husband and wife, and there were unprcdictable- Eepeated losses that would

" destabilize. He also saw an issue with Mahdi’s relationship with his father, who had issues with

depression and anger. According to Cooper Lewter, Mahdi’s flawed father was Mahdi's role
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mociel and the person to whom he was most attached. (PCR. 194-95). Cooper-L':pwtcr believed
Mahdi’s mother enjoyed Mahdi in the beginning. (PCR. 196). Mahdi’s mother%left him when
he was around four or five, and it was a traumatic experience for Mahdi. (PCR 196i-97).

Cooper-Lewter believed Mahdi was not comforted by his father regardinig his mother’s
abandonment; instead, he was exposed to physical violence in his father’s home. éPCR. 197-98).
Cooi)er-Lcwtcr indicated Mahdi attached to his father at a young age, which wbs not helpful.
(PCR 199). Cooper-Lewter claimed Mahdi’s father admitted he did not superviise his children
as he should have and acknowledged he placed Mahdi in a situation where he was looking after
his father and brother. (PCR. 200-201). According to Cooper-Lewter, when M;hdi was about
age eight, he was both shocked and excited to discover his mother was alivé. (PCR. 202).
When Mahdi’s father attempted to kidnap Mahdi’s mother, Mahdi and his broth;r attempted to
intervene. (PCR. 202-03). Mahdi was further traumatized when his mother left again. (PCR.
203). Cooper-Lewter testified Mahdi attended five different schools between pre-kindergarten
and the eight grade and it would have been difficult for Mahdi to connect with p%ers or teachers
as a result of his frequent moves. (PCR. 204-05, 207). According to Cooper-Le»?ter, Mahdi did
not receive the type of intensive treatment he needed when he was at the Canen Center. (PCR.
208-09). He testified the documents from the Carter Center indicated Mahdi ‘élamed himself
for his family breaking up, and Mahdi wanted was his family back together. (PCR 211-12).
Mahdi was diagnosed with major depression recurrent with suicidal ideati(im; adjustment
disorder and developmental reading disorder were both ruled out. (PCR. 212). iKZooper-Lewter
testified that while the records indicated that Mahdi never stopped looking for ?;or. wanting his
mother, he did not know how to accomplish a reunion. (PCR. 218). Cooper-[é,ewter believed
Mahdi did not have a lot of structure in his life, particularly between ages five and eight. (PCR.
219). In his opinion, after Mahdi was released from the Carter Center, there inay have been
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some brief improvement in his behavior, but the same issues existing before would f;ave
re-emerged. (PCR. 220-21). The structure and stability provided for Mahdi in Baltimore was
not available when returned tc; his father’s home. (PCR. 222-23). Cooper-Lewter noted it was a
matter of months between Mahdi’s return to his father and the Brunswick County School’s
asscssrﬁent he should be enrolled in special education classes. (PCR. 224-25).

According to Cooper-Lewter, after Mahdi was withdrawn from school ;by his father,
Mahdi became responsible for taking care of his father and his brother. (PCR. 225-27). While
he was home-schooled by his father, Mahdi was taught how to shoot, use knives; move around
the countryside, and distract others. (PCR. 228). Cooper-Lewter alleged Mahdi essentially fell
through the social network. (PCR. 229-30). |

Cooper-Lewter noted when Mahdi went to DJJ, ﬁe was diagnosed with conduct disorder,
which Cooper-Lewter alleged DJJ assessed was the result of incompetent parenting and lack of

superviston. (PCR. 234-35). Two weeks lapsed between Mahdi’s first stint in DJJ and his

-second stint. (PCR. 299). Cooper-Lewter claimed the incident leading to Mahdi’s second stint

(
in DJJ would have been a maj'or betrayal because Mahdi's father blamed Mahdi for the standoft

t>hat led to his incarceration. (PCR. 300-01). Cooper-Lewter alleged Mahdi’s. mental status
declined during his second stint in DJJ, culminating in Mahdi thrcatening to commit suicide,
(PCR. 302-07). |
Cooper-Lewter contended Mahdi’s mental state continued to decline. Whén Mahdi was “

released from DJJ at age seventeen, Cooper-Lewter argued Mahdi did not get better. (PCR.
308-09). Mahdi attempted to reconnect with his mother, but the attempt did not éo well. (PCR.
309). Cooper-Lewter pointed to the fact Mahdi was incarcerated in adult prison \:Nithin a month
of his release. (PCR. 309). Cooper-Lewter maintained Mahdi continued going déwnhill during
his adult incarceration. (PCR. 309). | Cooper-Lewter opined some of .the incidents Mahdi
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witn.essed in Wallens Ridge gave credence to the ideas Mahdi was taught by his q:'ather. (PCR.
309-11). - | ?
Cooper-Lewter admitted he did not include any details of Mahdi’s employténent history in
his report, asserting he did not do so because he did not believe it importatit in terms of
impacting Mahdi’s psycho-social history. (PCR. 315-17). Cooper-Lewter d!d not review
Hammock’s notes, Dr. McKee's notes, or Dr. Martin’s notes. (PCR. 328-29). ¢ooper-Lewtér
did not interview Mahdi’s brother, Saleem. (PCR. 317-18). He admitted Saleen; had the same
mother and father, and lived with the father during the same periods of time asi:Mahdi. (PCR.
318-19). He admitted Saleem went to the Job Corps, but Mahdi ended up in DJJ. (PCR. 319).
Cooper-Lewter also testiﬁed he was only asked to assess Mahdi’s history until hgc was released
from Wallens Ridge. (PCR. 319-21). . Cooper-Lewter also did not talk with Né,than Burwell,
Mahdi’s uncle. {PCR. 329-30). He also did not review the videotaped stateréent of Nancy
Burwell, Mahdi’s grandmother, made by trial counsel. (PCR. 330). He ‘coulq' not say why
Mahdi left the State of Virginia, or what psycho-social stressors Mahdi was undeif, if any, when
he left shortly before Christopher- Boggs’s murder in North Carolina or Myers’s murder in South
Carolina (PCR. 321). !
Cooper-Lewter acknowledged when Mahdi was in Virginia’s DJJ, Mahdi Fmd threatened
to hurt others and act crazy if he was noi released from DJJ on time. (I;’CR. 322-23).
Cooper-Lewter also acknowledged Mahdi admitted he made one suicide threiat because he.
wanted to go to special housing becaﬁse he believed he Would receive more recz;reational time
there. (PCR. 324). He recalled Mahdi’s aunt Lawanda stating Mahdi would sayé; similar things
{suicidal threats] in her home when he did not get his way. (PCR. 325-27). Simila%ly, Mahdi had
informed personnel at the Carter Center he only wanted to hurt himself when he céuld not get his
way. (PCR. 327). Cooper-Lewter also admitted Mahdi indicated to him he was embarrassed by
63 'Q/‘fke/
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his father's “rantings.” (PCR. 331-32). He noted Mahdi indicated his father’s rants would go

on and on, and there was a point where Mahdi just stopped listening to his father. (PCR. 332).

The Lack of Merit of this Allegation

Mahdi alleges counsel should have called a different social wbrkex:, Cooper-Lewter, and
related to Judge Newman what Cooper-Lewter related to this Court. However, Mahdi ignores
counsel did retain and call a qualified forensic social worker who conducted a psycho-social
assessment of Mahdi and interviewed Mahdi, Mahdi’s immediatety family, a famiily friend, and
many member$ of Mahdi’s extended family. As previously set forth above, Hammock testified
in detail before Judge Newman to her psycho-social assessment, the problems in Mahdi’s family
including his father’s ditficulties in life, including depression, criminal arrests, inability to keep a
job, inability to support the family, and inability to get along with the community.and even with
his own family. (R. 1734-63 & Def. Ex. 2). She also testified to Mahdi’s life ;)f deprivation,
including transience, lack ot proper support, abandonment by his rmother. witncésing domestic
violence committed by his father on his mother and grandmother, lack of a preper male role
model, poverty, and psychiatric commitment at the age of 9. (R. 1734-63 & Deﬁ Ex. 2). She
also testified to the risk factors Mahdi was cxposed to as a child and adolescent and how that
affected the rest ot his life.” (R. 1734-63). She also testified to Mahdi's numerous school
disruptions, difficulties in school, and lack of any evidence Mahdi was home-sc‘hool_ed by his
father. (R. 1734-63, Def. Ex. 2 & 3). The DJJ rccords' introduced at sentencing also detailed
Mahdi came from a dysfunctional one parent family, Mahdi was provided with no structure or
guidelines as a child, Mahdi_’s father did not carc about Mahdi’s criminal behévior, Mahdi’s
father attributed his problems.to white supremacists in the area, and Mahdi: made similar

statements as his father. Cooper-Lewter admitted at PCR this information was all before Judge

-
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Nev«:'man. (PCR. 328-40). This Court does not find counsel was deficient in failitihg to introduce
the testimony of a different forensic social worker. ,

This Court finds Mahdi has failed to show deficient performance in failinq; to present the
information presented by Cooper-Lewter because much of Cooper-Lewter’s testix%;nony was also
testified to by Hammock and/or introduced through the exhibits during her testimoihy. Simpson,
367 S.C. at 605-07, 627 S.E.2d #t 711-12 (counsel did in fact do adequate in\éestigation and
presented similar mitigation evidence); Jones v. State, 677 S.E.2d 20, 382 S.iC 589 (2009)
(mitigation evidence presented at PCR was not that different from evidence pro@éented at trial).
Furthermore, the fact that one forensic social worker testified differently at PCR thén the one
who testified at sentencing, does not prove deficient performance of trial con._lilsel. Reed v.
Florida Dept. of Corrections, 593 F.3d 1219 (1 1™ Cir. 2010) (fact that expert retaigled at trial and
expert retained later at PCR differed, does not prove trial counsel was ineﬂ‘ecétiibe); Davis v.
Singletary, 19 F.3d 1471, 1475 (1 1'® Cir. 1997) (“the mere fact that a defendant pan find, years
after the fact, a mental health expert who will testify favorably for him does not dé:monstrate that
trial counsel was ineffective for failing to produce that expert at trial.””). Counsel :as not required
to expert shop. See Poyner v. Murray, 964 F.2d 1404, 1419 (4™ Cir. 1992) (petitf;oner could not
establish ineffect_ive assistance because counsel did not “expert shop” until one c;zould be found
who would testify favorably). In order to show deficient performance, it was iticumbent upon
Mahdi to sﬁow that had counsel provided additional documents or information j@o their expert,
Hammock, she would have come up with a different opinion .or result in hen' psycho-social
assessment. Von Dohlen v. State, 360 S.C. 598, 606-07, 602 S.E.2d 738, i%742-43 (2004)
(holding counsel was ineffective in failing to adequately prepare and present evid%nce in penalty
phase defendant suffered from severe, chronic depression at the time of the murdei given counsel
failed to provide their expert witness with crucial medical records and related infqirmation which
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prevented that witness trom conveying accurate diagnosis of defendant’s mental condition to. the
jury). Specifically, at PCR, Mahdi did not call Hammock and prove had she been provided
with certain additional records or information, her opinion or thé result of her psychosocial
assessment would have been different. Von Dohlen, supra.’  Hammock wés sitﬁply not called
at PCR. Mahdi had failed to meet his burden of proof on this issue. Id.; Butler, supra.
Additionally, Cooper-Lewter’s testimony was not all beneficial to Mahdi. It counsel had
called Cooper-Lewter, the Solicitor would have impeached Cooper-Lewter or introduced many
bad things about Mahdi as the State did at PCR. Cooper-Lewter specifically relied on Mahdi's .
DJJ records in forming his assessment. Mahdi committed over forty disciplinary violations in
the Virginia DJJ including assaulting a teacher, assaulting guards on numerdus occasions,
assaulting other inmates, leading an escape attempt, refusing to follow orders, tefusing to be
disciplined, cursing statf, and damaging and destroying property. Mahdi was di:ié,nosed at DJJ
with conduct disorder, a pre-cursor to anti-social personality disorder.  Mahdi faked a guicidc
attempt at DJJ in order to ménipulate the system to gain better conditions of confinement.
Mahdi’s aunt Lawanda informed Cooper-Lewter that in their home Mahdi woqld threaten to
harm himself when he did not get his way. Mahdi also informed personnel at the: Carter Center
he only wanted to hurt himself when he did not get his way. Mahdi told Cooper—Lewter he
never should have been placed in sbecial education in clementary school, because he did not
betong there. Cooper-Lewter basically agreed. Mahdi had numerous disciplinary violations

e

within the Virginia adult DOC, including assaulting staff, setting fire to his cell, and possession

23 This includes Mahdi's assertion counsel was deficient for failing to provide their expert Hammotk with Mahdi's
father's military, medical/psychiatric. and criminal records.  Further, Mahdi cannot demonstrate deficient
performance with regard to these records because Hammock testified before Judge Newman to the information
contained in those records, i.e. Mahdi's father’s less than honorable discharge from the military, his suffering from
depression. inabality to hold a job, support his family, parent his children, get along with others, and:his record of
assaults and misdemeanors.  Mahdi’s father's criminal record was also contained in the DJJ records introduced at
sentencing, and a State’s witness testified to Mahdi's father’s criminal assaults on tamily members.
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of c;)ntraband. Mahdi’s brother grew up in the same home as Mahdi, and Mahdii’s brother did
not commit ﬁolmt criminal offenses against others. Mahdi held several diffcrq;nt jobs during
his life and even obtained college credits. Mahdi had never been physically or sé;xually abused
by his father, mother, Uncle Carson, or Aunt Lawanda. (PCR. 340-341).

Cooper-Lewter was also impeached at the PCR hearing. He did not revieiw any records
on Mahdi after he was released from Virginia’s DOC. He did not review Dr. Malitin’s notes, he
did not review Dr. McKee’s notes, and he did not even review Hammock’s intervi%#w notes éven
though these notes dealt with Mahdi’s life history, including before he was ;eleascd from
* Virginia’s adult DOC. Cooper-Lewter could not opine what stressors, if any, Ma.;hdi was under
or caused him to commit the murder of Christopher Boggs or Captain Myers. C_éooper-Lewter
admitted he did not include any details regarding Mahdi’s employment history in hls report, and
he asserted he did not do so because he did not believe it was important in termsi of impacting
Mahd1 s psycho-social history. .

Given all of these factors, this Court does not find counsel was deficient in Efailing to call
another forensic social worker, Cooper-Lewter, at sentencing before Judge B:Iewman. See
Pinholster, supra; Van Hook, supra; Rompilla, supra; Wiggins, supra, Strickland, sqitpra.

| (c) Dr. Haney , .

Craig Haney, Ph.D, who was qualified as an expert in social psychology éwith specific
expertise in prison systems and the effects of incarceration on inmates, [and wi’:o is also an
attomey] testified at PCR he reviewed Mahdi’s school records, psychiatric records, DJJ records,
and Virginia DOC records. (PCR. 362-63). Haney testified Mahdi was identijﬁed early as
someone with a significant psychological/psychiatric disorder when he was diégnosed with
depression at age nine and treated as an inpatient at the Walter Carter Center. (PéR. 364-66).

Haney opined there was no indication Mahdi was cured when released; instead, there was a
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recommendation he receive follow-up treatment or therapy, and according to Haney, Mi'lhdi
received limited treatment and was not medicated. (PCR. 3.66'-67). While Mahdif::was in DfJ, he
did receive some contact with therapists, but Haney believed that was in the :context of the
correctional institution whose primary .purpose was not to provide therapy. (PCRE‘368). Haney
alleged in Virginia’s DJJ, Mahdi would have experienced victimization akin to wl;lat Mahdi saw
when his father victimized his mother. (PCR. 370). Haney asserted the recé)rds indicated
Mahdi projected a tough exterior as a defense to avoid bemg, victimized by others in the
institution. (PCR 371-72).  According to Haney, Mahdi's 1nab111ty to deal wuth his anger
resulted in a record replete with incidents of impulsive acting out, though some nf his actions

were done out of stupidity. (PCR. 373). Haney opined Mahdi’s problems were deeper than DJJ

understood them, and in light of the fact the problems Mahdi had in his first stint were A

reoccurting in his second stint, DJJ should have considered using a different. approach in

handling his problems, (PCR. 378-79). Haney contended Mahdi was released frm;n this second
stint with a record arguably indicating his behavior was getting worse, and in Haney’s opinion,
Mahdi left DJJ with many of the same problems he had when entering the system. (PCR.
377-80). Haney agreed some of the records indicated Mahdi’s expression of_suiqidal thoughts
could be viewed as attempts to manipulate his situation, but Haney alleged:: it was not
inconsistent for someone to express suicidal thoughts and be manipulative, (PCR. 374-75).%

Haney agreed Mahdi began acting out after his release from the Carter Center when he learned

his brother was living with his father. (PCR. 398). He understood Lawanda Burwell as stating

Madhi had said “why don't you shoot me” or *just shoot me” on a number of ogcasions, but

Haney was not sure what that meant. (PCR. 399). Haney noted in Mahdi's stint m Virginia’s

'4]{aney contended that sometimes juveniles have problems talking about wanting to end their lives, \o they
occasionally anticulate a \(:wndary purpose for making threats (o commit suicide. (Tr. 375).
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adu]t prisons, he had almost no psychological or psychiatric contact and charactenzed the
overwhelming maJonty of Mahdi’s infractions leading to his placement in Vrrgmia S super-max
as relatively minor. (PCR. 381-82). In reviewing the records from Wallens ;Rxdge, Haney
alleged Mahdi’s pattern of behavior of acting out in irrational and impulsive ways ievidcnt in DJJ
records continued. (PCR. 391). Haney claimed a connection between thos;;z actions and
Mahdi’s alleged underlying, untreated, psychological issues. (PCR. 392). Hancy?;contended the
overwhelming majority of offenses for which Mahdi was written up were impulsiéfe, and Haney
claimed Mahdi was not one who devised elaborate plans or victimized othersi (PCR. 393).
Haney alleged none of Mahdi’s alleged lifelong mental health issues were addreéssed while he
was in adult prison, and no effort was made by the prison system tb ease Mahdi’is transition to
society. (PCR. 393-94). Haney did recall extensive testing was done on Mahdi wl:ten hé entered
DJJ, and DJJ recommended he be placéd in an anger management program. (FECR 400-01).
Haney admitted Mahdi was kicked out of the anger management program. (PCR. ;!01). Haney
also admitted Mahdi did have periodic visits with one or two different psycholoéists while he
was in DJJ. (PCR. 401-02). Haney also acknowledged he was aware a psycholoéist diagnosed
Mahdi with intermittent explosive disorder and antisocial personality disorder whe;l.admitted to
the Virginia DOC. (PCR. 395). - Haney testified he only examined Mahdi’s instimfiional history.
He did not examine Mahdi’s employment history. (PCR. 410-11). While he talkeci wi;ﬁh Mahdi,
Haney did not discuss anything occurring after Wallens Ridge with him. Thus', he was not
aware of what exactly may have influenced Mahdi when these present crimes werip committed.
(PCR. 403-05). Haney admitted he had not seen any of Mahdi’s prison recordé from South
Carolina (PCR. 402). Haney admitted Mahdi has a high 1.Q. (PCR. 403). Han%y contended
Mahdi’s prior untreated problems led him to engage in a lot of irrational, inimature, and

impulsive things he should not have done. (PCR. 407-09). Haney asserted Malidi’s choices
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were impaired by virtue of the experiences preceding them. (PCR. 408).

The Lack of Merit of this Allegation

‘Mahdi alleges counsel should have called Dr. Haney or a similar expert at sentencing to
clicit the testimony above and underscore the impact of Mahdi’s confinement on him. There is
no merit o this allegation. This Court observed Dr. Haney’s testimony. This Court finds his
testimony is not credible or persuasive, nor are his conclusions supported by the evidence in the
record., This Court does nét accept Haney’s attempt to place the blame for Majldi's criminal
conduct on the criminal justice system, be it juvenile, adult, or both, or on alleged untreated
psychological issues. This Court finds this testimony is not credible on this record. Nor does

this Court believe Judge Newman wéuld have found this testimony credible or pers;nasive.
| Haney completely igﬁores the fact Mahdi made personal choices to engage in criminal
conduct repeatedly after being arrested or confined. Haney also ignores the fact Mﬁhdi engaged

in criminal conduct knowing it was wrong, but having no remorse for the commispion of those

-crimes or empathy for the victims. Haney also ignores the fact Mahdi committed numerous

criminal acts simply because he wanted to.

The sentencing Court was aware Mahdi was committed to the Carter Centé} after being
separated from his father and brother. The Court was aware of the diagnosis of Mahdi wh%le
there and of his discharge diagnosis. The Court was also aware of the dis-functiori in Mahdi’s
family from the testimony of Hammock, the exhibits introduced by counsel, and the DJJ records
introduced by the State. However, to accept Haney’s position, that Mahdi's crimi%nal conduct
was not his fault because the system failed him, is simply not credible on this rccord, and Judge

}

Newman would not have accepted it cither.

The record shows the tollowing. Mahdi stole items from victims because he wanted to
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and ‘did not think he would get caught. Mahdi stabbed Moises Rivera becausei Rivera caught
him breaking into an apartment as an adult. Mahdi murdered drug dealers in Vii'ginia to create
a false drought so he could make more money selling drugs. Mahdi bqrglariized a home in
Lawrenceville so he could steal a gun. Mahdi stole a license plate and a car to éleave Virginia
because police were closing in on him for one of the homicides he committed ithere. Mahdi
murdered Christopher Boggs to rob the Exxon in Winston-Salem. Mahdi car-j;lcked a car in
Columbia, South Carolina because his other car, the one stolen in Virginia, had ébroken down.
Mahdi murdered Captain Myers because Mahdi had burglarized Myers’ shed, and Myers came in
on Mahdi 1n51de the shed. Mahdi attempted to burn Myers’ body to destroy evidence Mahdi
also stole Myers’ truck to escape from South Carolina. The record shows Mahch is willing to
commit crimes and committed crimes if necessary for his own persona] benefit.

Nor does this Court accept Haney’s testimony Mahdi is Jjust an impulsive é;ictor and does
not victimize others. Mahdi’s Virginia DJJ and DOC records show without quiastion he is a
person who victimizes others and manipulates the system for his own ben;eﬁt. Mahdi

repeatedly assaulted guards in both DJI and adult prisons in Virginia. Mahdi lalmost killed

‘Moises Rivera. Further, Mahdi’s records from the South Carolina DOC, which Dr. Haney did

not review, show Mahdi has repeatedly assaulted guards and threatened to asisault guards.
Additionally, Mahdi’s conduct in murdering Christopher Boggs in North Carolina sliiows his plan

was to murder Boggs simply so he could rob the store’s cash register. Funhermcfpre, counsels’

testimony, along with that of Dr. Martin and Dr. McKee at PCR, shows Mahdi plan§ out criminal .

behavior when necessary to benefit himself. As a result, this Court does not acf;ept Haney’s
testimony as credible on this point and so finds.
Nor does this Court accept Haney’s testimony Mahdi’s incarceration in DJJ and in adult

prison led to his later criminal conduct. Haney misses the point. The elephant in the
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courtroom is Mahdi’s bad character and characteristics that led him to be confined, and wl'1ich
led him to be conﬁned‘ in the institutions in which‘he was confined. And, when: released from
conﬁnemgnt, Mahdi did not change his conduct so he would not go back to a harsh prison
environment but cdmmitted even more and more violent offenses. Mahdi was not contined
after his tirst brush with the law. He was arrested at age fourteen Faﬂer breakiing into a car,
stealing a purse, and escaping from police custody. Mahdi admitted to DJJ staftf he had no
problem in stealing and felt no rcmorse about it. He was placed on juvenile pro&imtion for this
offense, (PCR. 342-343, Va, DJJ Records). Mahdi did not adjust his behaviqr. .He broké
into two homes and stole fircarms, one a .44 magnum pistol. As a result, he w;as confined at
Virginia’s DJJ.  While there, Madhi led a pre-meditated assault on another inmate, in which he
enlisted the support of other juveniles, resulting in this inmate’s injury and medical treatment.
While there, Mahdi complained he should not be confined at all because he did not have a

lengthy record. Mahdi admitted one of his strengths "was robbing people. : During this

confinement, Mahdi engaged in other disruptive behavior and committed other disciplinary '

violations. After his release from DJJ, Mahdi was confined again after engaging in an
eight-hour standoff with police. During this incident, Mahdi was heard to say “them
mother-fuckers’ got guns” and “I’'m going to kill a police officer before I die.” While Mahdi
attempts to blarﬁe his father for this stand-off, Mahdi could have walked out of his home at any
time during the standoff. When the stand-off cnded, police found Mahdi in a back? room of the
house watching television. He was. recommitted to DJJ for obstruction of justice and contempt of
’céurt. While incarcerated this second time, Mahdi assaulted other inmates, destroyjed property,
assaulted staff, threatened staff, and generally refused to follow orders or comply witi1 discipline.
Mahdi threatened if he was not released from DJJ on time (i.e. when he expected to bc released),

he would “go around acting crazy” and assaulting people. True to his word, Mahdi:fashioned a
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shee't into a noose and tied it around his neck, causing him to be placed on suicide Watch Later,
Mahdi admitted to a staff counselor this suicide attempt was not genuine, and h:c only wanted
better liying conditions, specifically more recreation time, and was attempting to énanipulate the
system by the suicidal gesture.  After this incident, Mahdi incurred other discipliniary violations,
including an assault. :

Mahdi was eventually released from DJJ. Rather than maintaining good t;ﬁehavior so he
would not to return to prison, he slashed his mother’s tires either because she wouid not come to
the door of her residence, or she would not let him use her car. At that time, Mfahdi stated to
police he should have \killed “the bitch,” referring to his own mother. Subscquend;y, as an adult,
Mahdi attempted to break into an apartment. When caught in this act, he Se\ierely stabbed
Moises Rivera, a maintenance worker at the complex. Mahdi fled the sc%ene and was
apprehended by police using dogs. He was sentenced to adult prison for this §;>rutaj assault.
While in prison, Mahdi engaged in the same behavior he had in DJJ. He disobeyed%direct orders,
was found in possession of contraband, set fire to his cell, and committed otheir disciplinary
violations. As a result of his prison misconduct, Mahdi was assigne& to a Super'iMax facility,
Wallens’ Ridge. There, Madhi engaged in similar conduct including assaulting;b non-inmate
and other disciplinary violations.

After being released from Wallens’s Ridge, Mahdi did not change his beihavior so he
would not go back to a harsh prison environment. He initially lived with ms uncle and
grandmother, but would not live by the rules of the home and was asked to leave , Rather than
obeying the law, Mahdi engaged in numerous criminal acts while on supervxspd probation
knowing they could result i 1n revocation of probation and return to prison. Mahdi ?ossessed a9

mm handgun, sold drugs, and was involved in the murder of a drug dealer. Mb.hdl told Dr.

Martin he was involved in another murder in which police had yet to discover the bgdy. Mahdi
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burglarized the home ot Amanda Weaver and stole a .380 pistol, which he was nét supposc;i to
have under the conditions of his probation‘. He stole a car and a license plate and lc;ft the S.tate of
Virginia because detectives were' closing in on him for one homicide. Under his probation,
Mahdi was not supposed to leave Virginia. Shortly thereafter, Mahdi murdere;i Christopher
Boggs in North Carolina so he could rob the store’s cash register. He then déove to South
Caroli_:na, car-jacked a vcbicle in Columbia, and attempted to pass a stolen credit card in Calhoun
County. Mahdi then burglan'zéd Myers's shed, murdered Myers, and stole Myefs’s truck and
tirearms and drove to Florida. While there, he impersonated a police officer a:nd tled from
police in Myers’s police issued truck. '

While incarcerated pre-trial, Mahdi assaulted a guard resulting in the guard having a

concussion. Mahdi later threatened the life of this guard. He also threatened ithe life of a

female guard.  Mahdi has repeatedly been tound in possession of contraband. B;cause of his
behavior while being incarcerated pre-trial, he was kept on the High C Wing of th?e Super-Max
portion of Lieber Correctional Facility. Mahdi also tried to escape during his trial.

Asa fcsult, this Court does not tind Haney's testimony on the irhpact of prison on Mahdi
to be credible or persuasive. Nor would it have been to Judge Newman. Quite the opposite is
true.  The record shows Mahdi has had an impact on each prison or institution he;has been in,
not the reverse.

Additionally, contrary to Haney’s testimony, the record shows Mahdi was violent before
being incarcerated at Wallens Ridge. According to school records, Mahdi was physically
aggressive toward other children. Mahdi threatened to kill a bolicc officer whejn he was a
quenile. He grabbed a police officer’s gun during another arrest as a teenagefg. He also
slashed his mother’s tires as a teenager and told an officer he should have killed his own mother.

He threw a cement block through an aunt’s windshield as a teenager.  In 1998, Mahdi stated his
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onl);'strength was robbing people. Mahdi assaulted inmates while incarcerated m DJJ including
on April 11, 1999 by hitting the victim in the head with a broom. Mahdi had? twelve major
institutional violations and twelve moderate violations while at Culpepper Juvetiile Institution.
Mahdi had anger management training in DJJ but did not practice what he leamed Mahdi
committed several assaults on guards in DJJ including punching a guard in the face on
September 29, 1999, assaulting a staff person on November 18, 1999, and anothfer staff person
on December 5, 1999. Mahdi also threatened to assault individuals on several o(é:casions while
a juvenile. Mahdi stabbed Moises Rivera multiple times. The record shows Malﬂ%di was violent
even at a young age. This Court finds Haney’s testimony is not credible on this is%sue.

Nor does this Court accept Haney’s theory Mahdi’s incarceration caused Him to commit

- crimes. Mahdi engaged in criminal behavior before ever being incarcerated. He had no remorse

for stealing even as a juvenile. After being released from Wallens’ Ridge, Madhj: began to sell
drugs and bragged to his grandmother’s neighbor about his drug dealing. He al%o bragged he
was going to kill drug dealers. The evidence produced at PCR shows he did;f exactly that,
becoming involved in the murder of two drug dealers in Virginia. :

This Court finds counsel was not deficient in failing to invéstigate, develbfp, and present
the testimony presented by Dr. Haney. See Pinkolster, supra; Van Hook, supra; Roiipzpilla, supra,
Wiggins, supra; Strickland, supra; Rosemond, supra. The evidence is not crediblei nor ;avou]d it
have been to Judge Newman, the sentencing court. Haney’s position is refuted by1 the evidence
and Mahdi’s record. Further, if counsel had called Haney as a witness, the Staté would have
been able to highlight Mahdi’s lengthy criminal career including his commissi{fm of crimes
before he was ever incarcerated as a juvenile and his assaultive and predatory behaivior while in

juvenile and adult prisons.
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(d) Dr. Schwartz-Watts's and Dr- Myers's testimony

Mahdi alleges counsel did not adequately investigate his mentality both betfore and at the
time of the cime. He asserts counsel should have discovered what Dr. Schwartz-Watts (a
psychiatrist) and Dr. Myers (a psychologist) found, that Mahdi was sut‘fering f'rom serious
mental illnesses during his life and at the time of the murder of Captain Myers.>’

Dr. Donna Schwartz-Watts, a psychiatry expert, testified at PCR she reviewed two
notebooks of records, transcripts of Mﬁhdi’s prior hearings, and records from Dr. McKee. (PCR.
458-60). She interviewed Mahdi three times; however, Mahdi did not trust her or provide her
much information. (PCR. 460, 478).  She obtained morc information regarding Méhdi’s thought
process after he left Wallens Ridge from Dr. Martin’s and Dr. McKee’s notes. (PCR. 478-80).
Dr. Schwartz-Watts diagnosed Mahdi as suffering from major depression, anxiety disorder,
paranoid personality disorder, reactive attachment disorder, and antisocial personality disorder.
(PCR. 460-61). She opined the depression was in remission at the PCR hearing.lf (PCR. 462).
She alleged Mahdi’s depression went into remission betwveen the times she spoke with him,
She opined Mahdi was suffering from these diagnoses when hé went on the crime spree that
included the murder of Myers. (PCR. 468-71). She also disagreed with the Virginia DOC's
diagnosis Mahdi met the criteria for intermittent explosive disorder. (PCR, 473).  Contradicting
Dr. Haney, she stated Mahdi was not an impulsive person by nature. (I’CR. 473).

Dr. Schwartz-Watts tésliﬁed reactive attachment disorder was a \./ery rare disorder not
seen in a lot of adults.‘ (PCR. 463). She opined Mahdi suffered from the inhibited type of |

attachment disorder, noting the records indicate Mahdi was typically described as being

25 . - . . . . T
Dr. Schwanz-Watts evaluated Mahdi beginning approximately one year before the merits hearing in fhis case,

She issucd her report approximately three days before the merits hearing.  Absent from her report is ahy discussion
of the crimes against Captain Myers, Christopher Boggs, or the drug dealer in Virginia and how Mahdi's alleged
mental ilinesses could have caused Mahdi to commit zny of these crimes,
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deta;:hed. (PCR. 463). She noted the reactive attachment disorder would have béen the result of
numerous disruptions in relationships he had in his childhood. (PCR. 464). ’Khere was little
stability in his early life; Mahdi’s mother left when he was young, his father ha'ti some mental
illness, was available to Mahdi only at times, Mahdi lived with his aunt and uncle%for some time,
and he merd six times in that period. (PCR. 464-65). | .

Dr. Schwartz-Watts testified that while the illnesses were in effect whén Mahdi shot
Myers, she did not see them dhnini;hing his capacity in the sense of his beiné entitled to a
statutory mitigator. (PCR. 475). She indicated Mahdi had expressed to her son%te remorse for

the crimes. (PCR. 476).

Dr. Schwartz-Watts did not ask Mahdi about the murder in North Canbuna, but she
believed he would have been suffering from major depression at that time. (PCR. 482 83). The
last documentation she saw evidencing Mahdi’s depression was a statem&lt from Mr.
Crutchfield, Mahdi’s co-defendant [in a homicide] from Virginia. (PCR. 483-§5). She also
asserted other documentation regarding Mahdi’s depression dated back to 2001;; when Mahdi
denied he had been treated for mental illness and denied he had attempted %uicide in his
evaluation in the Virginia DOC. (PCR. 486). Dr. Schwartz-Watts admitted there wap no evidence
in any of Mahdi’s adult prison records indicating he either complained of or recei‘g’red treatment
for depression. (PCR. 487-90). Dr. Schwartz-Watts stated Mahdi may not have b:een suffering
from major depression on the day he shot Myers, but Mahdi would still have been a:ffected by the
condition. (PCR. 493-94).  She noted the only illness that probably had anything tp do with the
crime was Mahdi's anxiety disorder. (PCR. 496-97). .

deRossett Myers, Ph.D., a clinical psychologist qualified as an expert !n child and
adolescent psychology, evaluated Mahdi for developmental concems he alleged éverc evident
from his life as a juvenile. (PCR. 419). Myers was struck by the extent of povert}%' of Mahdi’s
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family, the number of times Mahdi moved in a short period of time, and the amount ofviok;nce
in the family. (PCR. 420). Myers indicated these were factors that put Mahdi at nsk for mental
health problems. (PCR 421). He opined Mahdi suffered from major depression and severe
attachment disorder. (PCR 421). ’

Myers noted Mahdi was first tormally diagnosed with major depression, single episode,
when admitted to the Carter Center in Baltimore. (PCR. 424, 428-29, 442). :Post-traumatic
stress disorder was ruled out. (PCR. 428-29). He testified a diagnosis of major depression in a
nine year old was rare. (PCR, 426, 429).  Myers also indicated there was evidence to support a
diagnos;is of oppositional defiant disorder, and he interpreted the Carter Center’s decision not to
diagnose Mahdi as such indicated the staff believed Mahdi’s behavior was symptomatic of
depression. (PCR. 442-43). He noted Mahdi was not treated with medication. (PCR. 430). In
Myer’s opinion, the‘ diagnosis of major depression was consistent with the records; (PCR. 430).
He believed Mahdi would have been a good candidate for a group home or going back to the
Burwcll‘s with a lot of support. He added he would have prescribed antidcpressar}t medication
to Mahdi even though he was nine yearsold. (PCR. 439-40). |

,Myers testified that Mahdi was found eligible for special education, but tfmere was. not
rﬁuch evidence Mahdi received mental health intervention after he left the Carter Center. (PCR. ~
443-45). His review of the records indicated Mahdi's home environment with hi:s father was
highly unstructured and un-nurturing. (PCR. 440), Additionally, Mahdi’s father tpok hinll out
of public school. (PCR. 446).

Myers'(notcd a psychologist during Mahdi’s first stint at DJJ recommendef;l Mahdi be
placed in an out-of-home placement like a group home or residential treatment faciljty. Myers
believed Shareef Mahdi’s home did not comport with the recommendations, (PCR. 447-48).
Myers believed the observations made in the psychological testing during Mahdi's Qecond stint
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at D:U were consistent with attachment disorder and depression. (PCR. 450-52). l He recalled in
the DJJ records, someone indicated Mahdi would be very difficult to deal wiéh in the future
unless he got the treatment he needed. (PCR. 457). Myers noted the same mdmdual indicated
an untreated Mahdi would likely end up in adult prison, and Mahdl had aged Well beyond his
years in terms of some of hxs criminal behaviors. (PCR. 457). .

Myers’s-focus in reviewing the records was on Mahdi’s life as a juvenile. (PCR 455-56).
He did not review Mahdi's adult prison records carefully. (PCR. 456). M)gers stated the
Virginia DOC’s diagnosis. Mahdi had antisocial personality disorder was justiﬁaléle at that time
but alleged it would not provide a full picture of what Mahdi was like before adulté prison. (PCR.
455-56).

’ The Lack of Merit of this Allegation i

This Court finds counsel was not deficient in failing to call Dr. Schwartzf-Watts or Dr.
Myers. First, Dr. Schwartz-Watts admitted during her testimony that Mahdi’s history of
depression had nothing to do with the murder of Myers. (PCR. 495-96). Addmonally, she
testified the only illness he suffered from that could have had anything to do with the murder of
Myers was the generalized anxiety disorder she diagnosed him as having. (PCR. 4p5—97). She
based this determination mainly on the fact Mahdi told her he was anxious a; the time he
murdered Myers. However, she admitted Mahdi had broken into Myers’s cabin,%and it would
be expected he would be anxious when he saw Myers entering his cabin and aboxét to discover
Mahdi unlawfully inside his shed. (PCR. 496-97). This Court does not find thisisig:iiﬁcantly
mitigating given the circumstances. Further, while Dr. Martin’s notes indicate Mahq told him he
was anxious and paranoid in Virginia, because he was being investigated for a homlcxde he
committed, he stated he was no longer anxious or paranoid after he left Virginia. (l:lesp. Ex. 8).

Dr. Martin took a detailed history from Mahdi, which Dr. Schwartz-Watts relied on, and Martin
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did not diagnose Mahdi with generalized anxiety disorder. Additionally, at the time o'fvthe f;CR
hearing, the record showed Mahdi had been in the Soufh Carolina. DOC for six %to seven years
and had not been treated for any anxiety disorder or any mental illness inclu&ing depression.
(PCR. 488-91). Mahdi had received no psychotropic medications or attemptcd suicide since

his arrest in 2004. (PCR. 488-91). Mahdi did g0 on a hunger strike prior to trial, but this was

due to his objection to being kept as a safe-keeper prior to trial, i.e. his conditions of

confinement. (PCR. 489-90). Mahdi also denies he has any mental illness.” (PCR. 490).

Mahdi was also examined by Dr. Michael Cross and Dr. Randy Pickens pridr to trial for

competency to stand trial. Dr. Cross found no evidence of any mental illness. (R. 131, 136 &

| Court’s Ex, 2). Dr. McKee also ran tests on Mahdi and took a history from him and did not

diagnose him with generalized anxiety disorder. . |

Dr. Schwartz-Watts admitted Mahdi did not provide her with a lot of information and

was not as forthcoming with her as he was with Drs. Martin and MéKee. (PCR, 479). She was

torced to admit there are no records from the South Carolina DOC where Mahdi hag been trcated
for depression or any mental illness since his arrest tor Myers's murder. (PCR, 488-491). Dr.

Schwartz-Watts claimed there was cvidence in the DOC records Mahdi was suffering from

depression: however, there are other reasons to explain his behavior. She was forced to admit -

Mahdi’s hunger-strike was related to his being kept as a sate' -keeper prior to trial, i.e. his
condmons of continement. (PCR. 489- -90).  Furthermore, his physical compléint was for just
not feeling well, i.e. tired and run down. (PCR. 488-89). This Court does not find Mahdi’s
aggressive and threatening conduct 15 definitive evidence of depression, because it is also
consistent with-Mahdi’s repeated diagnoses of anti-social personali :ty disorder. (PCR. 489). Dr.
Schwartz Watts also admitted Mahdi has stated over the past six years there is not_hing wrong
with him. (PCR. 491-92).  She further admitted he has not been given any medications for any
: : <
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men'tal illness. (PCR. 491). This Court would also note at his guilty plea on the @nmt charge,
Mahdi told Judge Newman he was not suffering from any mental illness. Dr. Ck'oss found no
evidence of any mental illness. (R. 131, 136; Court’s Ex. 2). Dr. Schwartz—Watts%also admitted
that upon entry to Virginia’s DOC in 2001, Mahdi was not diagnosed as spﬁfenng from
depression but intermittent explosive disorder and anti-social 'personality diséorder. (PCR.
486-487). She admitted there was nothing in Mahdi’s adult prison records ii'om Virginia,
where he resided from 2001 to 2004, showing Mahdi was suffering from or was bei;ng treated for
depression. (PCR. 487). She also admitted there was no documentation by a doctor,
psychologist, parole officer, or any professional that Mahdi was suffering from depii’ession before
he left Virginia and committed this current crime. (PCR. 487). She further admiitted there was
no record of Mahdi being treated for depression or complaining of depression ﬁ‘OIIjil his arrest in
Florida until his retum to South Carolina to face these charges. (PCR. 487-48%). She also
admitted that Mahdi admitted his suicidal gesture in Virginia’s DJJ was manipulqitive behavior
on his part in order to obtain better living conditions and more recreation time. ( PCB. 490; Resp.
Ex. 4). Dr. Schwartz-Watts further admitted it did not appear Mahdi was depressged the day of
Myers’s murder, based on his actions, and he may not have beeﬁ depressed at all. 26:; (PCR. 493).

In addition to the facts cited above, Mahdi’s cold, calculated, and intelligenit actions over
several days from Virginia, to North Carolina, to Columbia, to Calhoun County, gnd finally to
Florida, do not indicate Mahdi was depressed. Mahdi burglarized a neighbér’s hon‘f;e in Virginia

and stole a gun. He then stole a license plate from one establishment, a car fromi another, and

*Dr. Schwartz-Watts relied in large part in her diagnosis of depression at the time of the crime on thé' statements
Mahdi made to a co-defendant in one Virginia homicide. The co-defendant stated Mahdi stated “hejdidn’t have
shit to live for,” and Mahdi had a belief in a foreshortened future. Again, if these statements of this to-defendant
are even credible, they are due to Mahdi’s involvement in a robbery and a murder in Virginia and his;belief that he
was about to be arrested for his criminal activities while on supervised probation, This Court does dot find this
significantly mitigating and this Court finds Judge Newman would not have found this mitigating either.
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left Virginia to escape police who were investigating him for a homicide. Mahdi drove' the
stolen vehicle to Winston-Salem, North Carolina, entered a convenience store and pretended to
be a patron, and when the clerk was dlstraued checking his [ D. to buy alcohol, Mdhdl drew the
stolen pistol and shot the derk He then shot the clerk again to render hrm helpless and
attempted to rob the store’s cash register. Mahdi then drove to Columbia, South Carolina,
While here, he pretended to be a homeless person and stayed at the Oliver Co§pel Mission.
Mahdi then pretended to be a homosexual person so he could car-jack a velmle and did so. He
then switched the llccnse plate on the uar-Jackcd vehicle with the license plate he stole from
Virginia. He then drove to Calhoun County and attempted to pass a stolen credit@ card, but the

card had been canceiled. Mahdi then fled when he realized police were going to apprehe‘nd

him. He then burglarized Myers’s shed and while there altered a shotgun into a sawed off

shogun and painted it black. Mahdi then murdered Myers and attempted to bura his body to
destroy evidence of the crime.  He then stole Myers's truck, but switched license iplates on the
vehicle before flecing to Florida. He then drove all the way to Jacksonville, Florida where he
sold the murder weapons used in North Carolina and South Carolina; however, M;lhdi retained
the assault rifle and sawed-off shotgun he had stolen from Myers's shed. He then impersonated a
police officer when approached by a citizen in Florida. Mahdi then attempted ;to flee from
police in Satellite Beach, Florida, and was arrested only after the use of a police dog.

Further, Dr. Martin and Dr.‘McKee. based in part on their interviews with Mahdi, found
Mahdi was not suffering from any mental illness at the time of Myers’s murder. They
diagnosed Mahdi as having anti-social personality disorder.  This Court finds their testimony
credible given this record. ‘While Mahdi may have suffered somé recurrent depr@ssion in his
childhood and adolescence, this Court tinds Mahdi was not depressed at the time of Myers’s

murder.
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Additionally, this Court does not find counsel was ineffective in fmhrgg to retain Dr.
Myers, a clinical psychologist, or elicit the testimony he provided. Dr, Myers td;stiﬁed to many
things that were not favorable to Mahdi and would not have helped his case in m?[tigation before
Judge Newman. Specifically, Dr. Myers testified the Carter Center records reéﬂected either a
diagnosis of oppositional defiant disorder or a rule out oppositional defiant dzisorder, which
Meyers admitted was a precursor to antisocial personality disorder. (PCR. 442—43ib. Myers also
noted.Mahdi had a history of being oppositional and a history of behaviorally aécting out with
aggression. (PCR. 443). While Myers testified his interpretation of the Carter ECenter records
was the staff attributed Mahdi’s oppositional behavior to his depression, Myérs admitted a
diagnosis of conduct disorder/oppositional defiant disorder is based exclusively qm observation
of overt behavior. (PCR. 443). Myers also related that when Mahdi returneti to school in
Lawrenceville he was tested because he was not doing well in school and his bé:havior wasn’t
particularly good at school. Myers also admitted that afier Mahdi was committeé to Virginia’s
DJJ, Mahdi was described as an angry, alienated, tough youth. (PCR. 447), Myers testified that
at that time Mahdi had already been involved in an altercation in a cottage he Was housed in.

(PCR. 447). Moyers testified the DJJ psychologist noted Mahdi had a lot of neg@tive attitudes

towards authority, did not like rules, did not like limits, was poorly socialized,% and was not

sensitive to the rights and privileges of others. (PCR. 447). Myers related the% psychologist
termed Mahdi’s problem a conduct disorder. (PCR. 447). Mahdi only stayed miit of DJJ two
weeks before he was involved in a stand-off with police and was recommitted to PJJ where he
was diagnosed with conduct disorder. (PCR. 449-450). Myers further admitteé Mahdi was
noted to be disruptive at DJJ and also engaged in oppositional defiance. (PCR. 45 l? Myers also
admitted it was noted in DJJ records Mahdi had aged well beyond his years initenns of his

criminal behaviors. (PCR. 457). Myers testified Mahdi’s diagnosis of anti-social personality
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disorder in the adult DOC was justified at the time based on the record. (PCR.E 456). Myers
also agreed Mahdi’s [.Q. of 118 was an accurate level of his intelligence. (PCR. 4%7).
More importantly, it is not what Dr. Schwartz-Watts or Dr. Myers allegedly found six to

seven years after trial that is critical to the issue before this Court, Reed v. Florida Dept. of

Correéa‘ons, 593 F.3d 1219 (11" Cir. 2010} (fact that expert retained at trial and expert retained

later at PCR differed, does not prove trial counsel was ineftective), Davis v. Singletary, 19 F.3d

1471, 1475 (11" Cir. 1997) (“the mere fact that a defendant can find, years after the fact, a
/

mental health expert who will testity favorably for him docs not demonstrate thz!t trial counsel

was mettcctlve for failing to produce that cxpe.rt at tnal. ") This Court notes none of Mahdi’s

appomtcd attorneys, Mr. Grant, Mr, Walters, or Mr. Koger are psychiatrists or psychologists.

~They retamed qualitied experts to investigate this arca of mitigation on Mahdi’s behalf and relied

on what their experts told them. Counsel had a right to rely on what their experts t;old them. See
Poyner v. Murray, 964 F.2d 1404, 1419 @™ Cir. 1992) (Petitioner cannot establish ineffective
assistance because counsel did not expert shop until one could be found who ;»vould testify
favorably). |

- Counsel retained Dr. Thomas Martin, a forensic psychiatrist, who has testified in several
capital cases, to evaluate Mahdi and determine if he suffered from any mental 1llness that would
serve as mitigation. Dr. Martin found Mahdi had some history of recurrent depression. but
there was no evidence he suffered from a mental illness at the time of the comm;z'ssion of the
crimes against Myers. The only thing Dr. Martin found was Mahdi has anti-social personality
disorder. That diagnosis is fully supported by the record. When Mahdi was’ admltted to
Virginia’s DOC he was diagnosed with intermittent explosive disorder dnd anti-social
personality disorder. At PCR, Dr. Martin testified Mahdi had no difficulty talking aboqt killing
people it necessary in order to achieve independence, and he appeared to have no remorse
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rega.rding any of his past violent acts. Dr. Martin related to counsel on several oji:casions what
his findings were and they would not be helpful to Mahdi. Additionally, in cfpnducting his
evaluation, Dr. Martin took a history from Mahdi. Martin discussed witit Mahdi the
circumstances of the crimes against Myers and why Mahdi left Virginia in tlée first place.
Mahdi related to Dr. Martin he left Virginia because he was involved in the homié:ide of a drug
dealer, and detectives there were closing in on him. Mahdi also related to Martm he was
involved in another homicide in which police had yet to find the body. Mahdi élso related to
Martin he shot Myers in the chest and head, and after Myers was on the floor of his:f:cabin, Mahdi
shot him several more times in the head to make sure he was dead. (PCR. 508-23). :

Counsel also retained a forensic psychologist, Dr. Geoffrey McKee, to exéaluate Mahdi

i

with regard to mental health mitigation. Dr. McKee took a detailed history é‘from Mahdi,
conducted tests on Mahdi, and reviewed records including Mahdi’s psychiatric érecords from
when he was a;ge nine. McKee found Mahdi was very intelligent and he suffered ti‘om NO major
mental illness at the time of the crime. McKee“found, independent of Dr. Martiih, Mahdi had
anti-social personality disorder. McKee found nothing else. Mahdi also related to lyi-kKee he left
Virginia because he was involved in the homicide of a 'drug dealer and police wereiclosing in on
him for that crime. (PCR. 545-561). McKee also related his findings to counsel. (éCR. 689-90,
626-27).

Counsel testified they made a strategic decision not call either p;ychiatric or
psychological expert in the sentencing hearing before Judge Newman, because thieir testimony
would not be helpful and damaging information would have come out if these wi;tnesses were
subject to cross-examination. (PCR. 689-90, 626-27). This Court finds this was an objectively
reasonable strategic decision under the circumstances and is not subject to a claim bf ineffective
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assistance of counsel.  See Strickland, supra, Wong, supra; Council, supra.’’  This Court flmds
had either of these experts been called to testity, they would have been cross-examined by the
Solicitor on the fact they took a history from Mahdi and what Mahdi rélated about éwhy he stole a
car and left Virginia and about the murder of Myers. - Each expert’s testimony would not have
been helpful but would have beén devastating to Mahdi’s mitigation case because: it would have
revealed other homicides Mahdi had committed in addition to the Boggs’s murder and Myers’s
murder. The testimony would have also revealed Mahdi shot Myers again aftcr he was helpless
on the tloor. Wong, supra (calling mitigation witness would have exposed Zdefendant to
admission of evidence of other homicide not previously before the sentenciﬁg authority).
Additionally, the experts would had to have rclated they found Mahdi was suffgring from no
major mental illness and had anti-social pers;)nalitj/ disorder. This would not have: been helpful
to the det‘ense mitigation case. See Cullen, supra (it was a reasonable penalty phaise strategy to
pursue evoking sympathy for mother where psychiatrist found defendant had:no signs or
symptoms ot mental disorder other than his “pychopathic personality traits™); Byru;m v. Ozmint,
339 F.3d 203, 210 (4* Cir. 2003) (counsel not ineffective in tailing to present testimony by a
psychiatrist and psychologist because the suggeétions of antisocial beha.vior which éxperts found
could have been harmful to the defense); Sarcher v. Pruew, 126 F.3d 561 572 (4%h Cir. 1997)
(counsel not ineffective for not brcsenting testimony by a psychologist and psyéhiatrist who

examined defendant for purpose of developing mitigating evidence where they found no

/ :
“The facg Mahdi committed another homicide would clearly have been admissible at sentencing before Judge

Newman, See State v. George, 476 S.E.2d 903, 913 (fact defendant had attempted to commit similar crime in past

was proper as evidence of individual characteristics and pre-disposition to commit similar crimes); Stare v. Owens,
352 8.E.2d 745 (2001) (contession to another murder during 24 hour waiting period was admissible in penalty phase
since it went to defendant’s character); Stare 1. Ruy, 498 S.E.2d 640, 64142 (photographs of prior victim in ABIK
admissible in penalty phase); State v. Green, 392 S.E.2d 157, 162-63 ( 1990) (prior crimes of defendant admissible in
penalty phase); Stute v. Howard, 3695820 132, 205 5.C. 462 (1988) (vert demed, 390 U.S. 1113). ’
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psyc‘hiatric or neurological disorders, but also found antisocial personality disor:der that might
make defendant a “future danger”); Reed v. Florida Dept. of Corrections, 593 F3d 1217 (11*
Cir. 2010) (counsel made objectively reasonable trial strategy decision not to dﬂ‘er antisocial
personality disorder diagnosis); Fulks v. United States, Slip Copy, 2010 WL 3069390 (D.S.C.
2010)% (attorneys not ineffective in avoiding testimony defendant met criten'a; of anti-social
personality disorder); see Truesdale v. Moore, 142 F.3d 749, 755 4™ Cir. 1998) imentai health
evidence is a “double edged sword that might as easily condemn a defendant to dé:ath as excuse
his actions.”); St Pierre v. Walls, 297 F.3d 617, 633 (7* Cir. 2002) (facts shovséing defendant
has a condition or proclivity toward violence are often aggravating, not redeeming; or mitigating
factors).”

| Once Mahdi’s psychiatric and psychological experts returned to counsiel with their
opinion regarding Mahdi, counsel was under no obligation to expert shop and1 find another
psychiatrist or psychologist who might find something more palatable to a sent:encing court.
Poyner, 964 F.2d at 1419 (4® Cir. 1992) (petitioner could not establish ineffective assistance
because counsel did not “expert shop” until one could be found who would tmtlfy favorably).

Counsel was under no duty to search out and find Drs. Schwartz-Watts off Myers. See

Harrington, supra 562 U.S. ___ (2011) (slip op. at 17) (“Counsel was entitled to formulate a

strategy that was reasonable at the time and to balance limited resources in accord with effective

% F ulks, U.S. District Judge Joseph Anderson cited several articles written by attorney John Blumof discussing

antisocial personality disorder being a diagnosis to be avoided. See John H. Blume & David Voisin, jtvoiding or
Challenging a Diagnosis of Antisocial Personality Disorder, 24 Champion 69 (Apr. 2000) (antisocial personality
disorder diagnosis “can be the kiss of death, because to many people, and most judges, this means thgt the defendant
is little more than a remorseless sociopath.”).  Fulks, atp. 18, n. 21. :

®This Court recognizes a diagnosis of anti-social personality disorder would entitle a defendant to a jury charge on

certain statutory mitigating circumstances. See State v, Caldwell, 308 S.C. 494, 388 S.E.2d 816 (199Q). However, as -

the above cited authority shows, that does not mean counsel is deficient for failing to offer testimony itheir client
suffers from anti-social personality disorder. Furthermore, there was no real contention at PCR, codpsel was
deficient in failing to call Dr. Martin or Dr. McKee in this regard. :

. | g
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trial tactics and strategies.”). Mahdi has failed to show deticient performance on the pal:t of
counsel.  See Strickland, supra; Wong, supra.

Furthermore, even if counsel had retained and called Drs.lSchwartz-Wattsj and Myers at
sentencing, the devastating evidence of Mahdi's involvement in the Virginia hofnicidcs would
have been elicited at trial, as it was at PCR. Dr. Schwartz-Watts's report lists Dr. Martin’s and
Dr. McKee’s records as part of the materials she relied upon in conducting her evaluation. She
admitted at PCR she relied, in part, and reviewed Dr. Maitin’s and Dr. McKee’s files in
rendering her opinion.  She admitted Mahdi tpld Dr. Martin and Dr. McKee the reason he lett
Vfrginia was because police were closing in on him for a homicide he was involved with there,
(PCR. 481). This would have been devastating to any mitigation case counsel was trying to
present. Wong, supra.

Finally, Dr. Schwartz-Watts and Dr, Myers also diagnosed Mahdi with antisocial
personality disorder. As previously discussed, this testimony would not havg been helpful to
the mitigation case. Cullen, 131 S.Ct. 1388 {reasonable penalty phase strategy to pursue evoking

sympathy for mother where psychiatrist found defendant had no signs or symptoms of mental

disorder other than “pychopathic personality traits™); Byrum, 339 F.3d at 210 (counsel not ,

ineffective in failing to present testimony by psychiatrist and psychologist because the
suggestions of antisocial behavior which experts found could have been harmtul); Sarcher, 126
F.3d at 572 (counsel not ineffective for not presenting testimony by psychologist and psychiatrist
who examined defendant for the purpose of developing mitigating evidence where they found no
psychiatric or neurological disorders, but found antisocial personality disorder that might make
him a “future danger™};, Reed, 593 F.3d 1217 (counsgl made objectively reasonable strategy
decision not to offer antisociél personalify disorder diagnosis); Fulks, supra {no .inetfective

assistance in avoiding testimony defendant met criteria of antisocial personality disorder). See

e
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T; fue;'dale, 142 F.3d at 755 (mental health evidence is a “double edged swérd that ml ght as easily
condemn a defendant to death as excuse his actions.”); St. Pierre, 297 F.3d at 61{3 (fact that a
defendant has a condition or proclivity toward violence is often aggravating, not éredeeming or
mitigating).’®
Furthermore, this Court finds Mahdi has failed to prove counsel was deﬁcient in failing
to hav'e Dr. Martin or Dr. McKee diagnose Mahdi with depression, generalized amifiety disorder,
or paranoid personality disorder.’' While Mahdi called two new experts who said Mahdi
suffered from depressibn, one in his childhood, and the other in his childhood anld as an adult,
and Dr. Schwartz-Watts testified Mahdi had paranoid personality disorder and generalized
anxiety disorder, this was not sufficient to prove counsel was deficient in this réagard. Reed,
supra (fact that expert retained at trial and expert retained later at PCR differed, does not prove
trial counsel was ineffective); Davis, 19 F.3d at 1475 (“mere fact that a defendant qan find, years
after the fact, a mental health expert who will testify favorably for him does not déitnonstrate that

trial counsel was ineffective for failing to produce that expert at trial.”). It was incumbent upon

Mahdi to show, had counsel provided additional documents or information to theii' experts, they

would have reached a different diagnosis. Von Dohlen, 360 S.C. at 606-07, $02 S.E2d at

742-43 (counsel was ineffective in failing to adequately prepare and present evidejhoe in penalty

phase defendant suffered from severe, chronic depression at the time of the murderi given counsel

3(’Agz\in, this Court recognizes testimony of an expert that a defendant suffers from antisocial persoriality disorder

would entitle a defendant to a charge on certain statutory mitigating circumstances. Caldwell, supra, However, as
the above authority shows, this does not mean counsel is deficient in failing to offer such testimony] This Court
finds this testimony would have been harmful to the defense mitigation case had this testimony beed presented
before Judge Newman and counse! made an objectively reasonable trial strategy decision not to offé_r this evidence
from their retained psychiatrist and psychologist. See Stricklund, supra; Council, supra. '

3'Dr. Martin did diagnose Mahdi has having some recurrent depression during his life but not at the{time of the

offense. Counsel could not call Dr. Martin because of the other negative things he would had (o have related to
Judge Newman, including his diagnosis of antisocial personality disorder and things Mahdi had told him including

committing two homicides in Virginia.
. ,@RC—*
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failed to provide their expert witness with crucial medical records and related information which
prevented that witness from conveying accurate diagnosis of defendant’s mental condition to the
jury). Specifically, at PCR,'Mahdi did not call Dr. Martin or br. McKee and prove, had they
been provided with certain additional records or information, their diagnosis would have been
different, i.e. they would have»dia;k;nosed Mahdi with depression, paranoid personality disorder,
and/or generalized anxiety disorder. Von Dohlen, supra. In fact, the State called Dr. Martin
and Dr. McKee at the PCR hearing, and Mahdi did not establish through either expert that if they
had been shown certain additional records or information their diagnosis would have been any of
the above. Id.  As a result, Mahdi has failed to meet his burden of proof to shaw inetfective
assistance in this regard. /d. In fact, Dr. Martin testified based on the records he saw and what
e had heard at the PCR hearing, his diagnosis would not have been any different.. Dr. McKee
also testified he did not need any further records to make the diagnosis he made. Neither expert
testified their opinion had changed. As a result, this Court finds Mahdi has failed to meet his
burden in this regard. See Butler, supra; Von Dohlen, supra; Reed, supra (fact that expeft
retained at trial and 4ekpert retained later at PCR differed, does not prove counsel was
inetfective); Davis, supra (me.re fact a defendant can find, years after the fact, a mental health
expert who will testify favorably for him does not demonstrate counsel was ineffect:ive for feﬁ]ing .
to produce that expert at trial).>?

Furthermore, this Court finds Mahdi has failed to prove counsel deficient in failing to

32 This tinding includes Mahdi’s allegation counsel was deficient in failing to provide their experts:Dr. Martin and
Dr. McKee with Mahdis father's military, medical/psychiatric, and criminal records.  See Von Doklen, supra;
Butler, supra.  Further, Dr. Martin and Dr. McKee testitied they were present at team meetings with counsel, the
mitigation investigator, the forensic social worker, and the private investigator where the information gathered in the
mitigation lnve:,m,atxon was shared with them. This would have included the information uontamed in these
pacticular records, i.e, that Mahdi's father had been discharged from the military under less than honorable
conditions, Mahdi's father sutfered from depression and could not get along with others including members of his
own tamily, Mahdi’s father could not hold a job or support his tamily or parent his children, and Mahdi's father had
a criminal record of assaults.  Mahdi has failed to show deticient performance in this regard. /.
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have. Dr. Martin or Dr. McKee diagnose Mahdi with reactive attachment disoifder. Mahdi
called two new experts, Dr. Schwartz-Watts and Dr. Myers, who testified Mah;‘fii cither had
reactive attachment disorder or the evidence indicated Mahdi had reactive attachnihent disorder.
This Court first notes that this diagnosis is questionable. The DSM IV TR provi%les that onset
of reactive attachment disorder must be before age five. There is no evidence in ‘thls case that
there was onset of reactive attachment disorder before the age of five. DSM-IV- !:B; , 4™ edition,
pp. 127-130. .

More importantly, Mahdi did not prove counsel did not provide their expert.é with records
or information that would have led them to diagnose Mahdi as having reacti\ie attachment
disorder. Von Dohlen, 360 S.C. at 606-07, 602 S.E.2d at 742-43. Specifically, lé(ahdi did not
call Dr. Martin or McKee and prove had they been provided with certain additional records or
information, their diagnosis would have been different, i.c. reactive attachment difsordcr. Von
Dohlen, supra. In fact, the State called Dr. Martin and Dr. McKee at the PCR% hearing, and
Mahdi did not establish through either expert that if they had been shown cert%in additional
records or information their diagnosis would have been reactive attachment disorcf]er. ld. Asa
result, Mahdi has failed to meet his burden of proof to show ineffective assistance ;in this regard.
Id. In fact, Dr. Martin testified that vbased on the records he saw and what he had heard at the
PCR hearing, his diagnosis would not have been any different. McKee also testiéed that he did
not need any further records to make the diagnosis he made. Neither testified, if ihey had been
shown additional records, they would have diagnosed reactive attachment disordet} This Court
finds Mahdi has failed to meet his burden in this regard. See Butler, supra; Von lé)ohlen, supra,
Reed, supra (fact expert retained at trial and expert retained at PCR differed, dbes not prove
counsel was ineffective); Davis, supra (mere fact a defendant can find, years aiier the fact, a
mental health expert who will testify favorably for him does not .demonstrate counsel was
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inetfective for failing to produce that expert at tﬁal.). As a result of the above, counsel was. not
deficient in failing to investigate, develop, and prcsent‘n'lental health mitigation evidence. See
Pinholster, supra, Van Hook, supra; Rompilla, supra; Wiégins. supra, Stricjdand, supra,
Rosemond, supra.
(e)The DJJ Records

Mahdi alleges counsel should have introduced Mahdi's records from Virginia’s DJJ at
sentencing. He argues thése records contained some mitigating evidence, that he was noted to
be suffering from depression while in:fDJJ. Mahdi introduced these DJJ records at the PCR

hearing, and the State did as well, and this Court has reviewed them caretully. Counsel was not

deficient in failing to introduce these records.

The Lack of Merit of this Allegation
At Mahdi’s sentencing hearing before Judge Newman, thcAStute introduced a minimal
amount of Mahdi"s DJJ records. (See R., V,ol; [V.and IV.). Those records document just a few
of Mahdi’s disciplinary violations; however, they do not document the extensive and aggravated
nature of his disciplinary violations while in Virginia's DJJ.
The record shows counscl obtained Mahdi’s DJJ records through the eftorts of their
mitigation investigator Ms. Tarr. (PCR. 585). Mahdi had over forty disciplinﬁry violations

within Virginia’s DJJ including assaults on guards, teachers, and inmates. (PCR. 684). He was

“also involved in destroying property on several occasions. Mahdi also led an escape attcmpt by

assaulting a female guard, taking her radio away from her, and demanding keys.from another
guard. Mahdi also threatened if he was not released from DJJ when he thought: he should be
released, he would go around “acting crazy.” The records show Mahdi later admitted faking a

suicidal gesture in an attempt to manipulate the DJJ prison system into gaining more recreation
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time. The records, if admitted at sentencing, would also have shown Mahdi did; not think he
should have been incarcerated for any of his offenses, and threatened to assault otlier inmates or
guards or harm himself if he was not released from DJJ when he thought he sho!;uld be. The
records also show Mahdi received various treatment programs provided to inmates ,by Virginia's
DJJ, but he did not practice what he had learned such as anger management. In faét, Mahdi was
kicked out of the anger'management program for disruptive behavior. In the samie records, on
January 14, 1998, it was reported Mahdi describéd his own criminal behaviqfr “in a very
calculated, almost professional way that is alarming.” The records indicateiﬂ Mahdi “is
behaving and developing like a teenager much older” than he was. Mahdi also adimitted to DJJ
staff he had difficulties in school adjustment, had been frequently suspended, had a history of
verbal and physical aggression, conflicts with educational authorities, and dif’ﬁc;illties getting
along with classmates. (DJJ record M00416). He also admitted he had injured isomeone in a
fight, and hit or attacked someone who was not in his family. (DJJ record M0049i5). One DJJ
official indicated Mahdi was very dangerous if he did not get his way. (DJJ rect;'d M00511).
Counsel was not deficient in failing to introduce Mahdi’s DJJ records. Wong, suprg. There were
numerous unfavorable reports about Mahdi that would have been revealed to J udge Newman if
these records had been introduced. If counsel had introduced only select p@ions of the
records, the State would have introduced all of Mahdi’s DJJ records, which éincluded his
numerous disciplinary violations and his admission to faking a suicide gesture to n;anipulate the
prison system. This Courtvalso finds counsel’s not introducing Mahdi’s DJJ rec%ords was an
objectively reasonable trial strategy decision. See Strickland, supra; Council,§ supra. This
evidence would have further advanced the State’s argument Mahdi has a bad é:hamcta and
further advanced proof of his future dangerousness. State v. Hughes, 336 S.C. 58:5, 521 S.E.2d
500 (1999) (behavior in prison is admissible in capital sentencing because it bears oin defendant’s

. o
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character and future dangerousncss); State v. Whipple, 324 8.C. 43, 476 S.E.2d 683 (1996).' I>t
would also have further undercut Mahdi’s prison adaptability expert’s testimony. See Hughes,
supra; State v. Woomer, 278 8.C. 468, 299 S.E.2d 317 (1982) (prior escape refut;ed evidence of
good conduct while in prison).

This allegation has no merit. Counsel was not deficient in failing to introduce Mahdi’s
DJJ records. See Pinhoister, supra, Van Hook, supra;, Rompilla, supra; !F?iggins, supra;
Strickland, supra; Rosemond, supra.

Mahdi also alleges counsel was ineftective in failing to provide his psychiatric and
psychological experts with his DJJ records because there was some evidence in those records he
suttered from depression while he was in DJJ. This allegation also has no merit for several
reasons.

Both Dr. Martin and Dr.‘ McKee had reviewed Mahdi’s psychiatric records of his
commitment-to the Walter Carter Center. Both knew Mahdi had been diagnosed with major
depression as a child. Dr. Martin testified he also interviewed Mahdi, andébased on his
interviews with Mahdi and his participation in the mitigation téam meetings whcre the other
experts shared their background information on Mahdi, he detcrr\pined Mahdi had a history of
recurrent depression in his life.”>  However, even with this determination, Dr. Martin testified
he found that Mahdi was not sutfering from any mental illness at the time the crime was
committed. Theretore, even with this information from DJJ, Dr. Martin’s diagnasis would not
change because he was already aware Mahdi had a history of recurrent deprcssion during his life.

Additionally, as previously set forth above, this Court does not find credible the claim

- that Mahdi was suffering from depression at the time of Myers's murder. The evidence

PMs. Tarr testified at the PCR hearing that she received the DIJ records.
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intr<;duced at trial and the PCR does nét support a conclusion Mahdi was dépressed or was
suffering from depression at the time he murdered Myers. l

Additionally, even if counsel had provided these documents to their psy@'hiatn'c experts,
they could not call either Dr. Martin or Dr. McKee in the sentencing phase. bjtacaﬁse of what
Mahdi told both doctors that would have come out on cross-examination and thi:ir diagnosis of
antisocial personality disorder. Wong, supra. Counsel could not call Dr. Marifin to testify to
Mahdi’s history of recurrent depression for several reasons: (1) Martin did not f;’ind Mahdi was
suffering from depression at the time of the crime: (2) Martin diagnosed'Mahdié;with antisocial
personality disorder, and (3) Mahdi told Dr, Martin he had committed two homicifdes in Virginia,
and he fled from Virgihia to get away from detectives who were closing in on h1m for one of the
homicides. Again, this wés an objectively reasonable trial strategy decision under the
circumstances, and providing the DJJ records to Dr. Martin would not havegéhangcd these
negative factors ‘that led to this strategic decision. Mahdi has failed to :'show deficient
performance here.

Additionaily, Dr. McKee also diagnosed Mahi with antisocial personiality disorder.
Mahdi also informed McKee that he left Virginia to escape from homicide detcciives who were
closing in on him. Counsel did not and could not call Dr. McKeé to testifyé for these two
reasons, which this Court finds were objectively reasonable trial strategy decis;%'ons under the
circumstances. Providing the DJJ records to Dr. McKee would nét have changed; these negative
factors that led to this strategic decision. Mahdi has failed to show deficient perférmance here.

Finally, Mahdi failed to meet his burden of proof with regard to this speqiiﬁc allegation.
Both Dr. Martin and Dr. McKee testified at the PCR hearing. Mahdi did not Si’lOW either Dr.

Martin or Dr. McKee the DJJ records and ask them if these records would havd changed their
}
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opinion iﬁ this case.”*  Von Dohlen, supra.  As aresult, Mahdi has failed to meet his burden of
proof to shbw counsel was deficient in this regard. Butler, supra.
{(f)The School Records and School Witnesses

Mahdi also alleges counsel was ineﬂ‘cétive for failing t(; introduce Mahdi’s school
records and in not calling elementary school officials. At PCR, Mahdi intréduced school
records, called sevcr-al school officials, and proVidcd the aftidavit of another school official.
These individuals either taught Mahdi or were involved in the decision to place him in special
education. This Court has carefully reviewed the schopl records submitted, the te%stimony of the
school officials who testified at PCR, and the one witness who submitted an affiddvit. There is

no merit to this allegation.

The Lack of Meri_t of this Allegation

The record and credible evidence at the merits hearing shows counsel retainied a qualified
mitigation investigator, Ms. Tarr, to investigate and develop mitigation in this caSe. Tarr had
previously been a mitigation investigator in thirty to forty capital cases. Tarr testificd as part of
her investigation she requested school records of Mahdi. (PCR. 565). Although ;she no longer
had her file in this case, she testified it wés her common practice to request records from any
school Mahdi or hfs family informed her Mahdi had attended. (PCR. 565).. She:also testified
she went to the schools Mahdi attended. (PCR. 585). She also testified she spoke with teachers
in Lawrenceville who were familiar with Mahdi: however, these teachers had not spent a lot of

time with Mahdi. (PCR. 586). She also testificd she spoke with individuals from a school

In fact, Dr. Martin testified that based on what he saw and heard discussed at the PCR hearing, his opinion

regarding Mahdi’s mental state had not changed. Dr. McKee testificd he did not need to see any additional records
to make his diagnosis in this case. Neither testified that had they been shown the DJJ records their diagnosis would

have been different.
O\
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Mahﬁi attended in Baltimore. (PCR. 586). Tarr téstiﬁed she routinely provideé summaries of
school records in cap1ta1 cases. (PCR. 587). She also testified if she had donq a summary of
schoo] records in thls case, she would have included all pertinent information s]le thought was
helpful to Madhi. (PCR. 586-87). The record shows a summary of the school re(:ords was done
in this case and introduced at the sentencing hearmg before Judge Newman. Counsel testified
they relied on Tarr and also Hammock, the forensic social worker, to get all of the information
with regards to Mahdi’s school and education, (PCR. 629-30). Counsel also; testified there
were team meetings where the mitigation investigator and social worker shared ;iwith them and
their experts what_they had found in their investigation. (PCR. 631, 700). Couniscl testified he
was aware Mahdi was in special education. (PCR. 629). Dr. Martin and Dx McKee also
testified they were aware Mahdi was in special education. Counsel also testified they would have
forwarded any records they received to their experts.

At Mahdi’s sentencing proceeding before Judge Newman, Hammock testiiied to Mahdi’s
difficulties in school. She testified in her expert opinion Mahdi’s education Eiwas disrupted
many times, and this was reflectedAin the school records. (R. 1752, 1756). Mahtii had to move
several times. (Def. Ex. 2). Mahdi was forced to change elementary schools five tunes (Def. Ex.
3). The records also noted lateness and absences. (R. 1756). Mahdi started éindergarten at
Sister Clara Muhammad School in Richmond and completed part of kindergaéten at Totaro
Elementary School in Lawrenceville. Mahdi then moved back to Richmondé and attended
Chamberlayne Elementary School for part of a year. Then he was removed from:jthere and sent
to Baltimore, where he attended Scotts Branch Elementary School for two years. , Then he was
removed from that school while in the Carter Center, and ultimately retu%rned back to
Lawrenceville to live with his father. (R. 1754-56). Even in his pre-teen years th:;bre was a lack

of stability in terms of Mahdi’s attending school, and it was reflected in the kind§ of reports he




e R e & fae

receivcd. (R. 1760-61).

Hammock testified Mahdi constantly had ditficulty in school. (R. (752). He was
considered bright but did not pAerfonn well. (R, 1752-53). He was panicularlyia poor reader.
(R. 1753). Both Carson and Lawanda Burwell reported Mahdi had difficulty in school. (R.
1753). Carson reported Mahd1 could not read when he came to live with them at age 8. Carson

and Lawanda reponed there was constant conflict in getting Mahdi to deal with his academic

limitations. (R, 1754). When Mahdi was involuntarily committed to the Carter Center his

initial diagnosis included “Developmental Reading Disorder.” (Def. Ex. 2). Mahdi's had
difﬁculties in school particularly in reading, and writing, which remained at below grade level
throughout elementary school. (Def. Ex. 3, R. 1755). Mahdi had numerous absqnces while in
school. (Def. Ex. 3). School records during this time were consistent with this report. (R. 1754).
Mahdi had uneven skills in school. (R. 1755). He was in the average math progrém, but in the
below average reading program. (R. 1755). While he excelled in science, . his reading,
vocabulary, and spelling remained below average. (R. 1756). Mahdi needed improvement in a
number of areas, including standards for behavior and showmg respect for authonty (R. 1755).
Mahdi was described as having poor self-csteem throughout his academic time. (R. 1753). It
was noted several places he had poor self-esteem and had difficulty in relationships: with others.
(R. 1756). Mahdi’s father removed him from school in the 5™ grade to home school him; but
there was no mfor:natlon this home schooling had ever - oceurred. (Def. Ex. 3). Mahdi's
cducatlonal history was one of poor school progress. (R. 1762). While counsel did not introduce
the records themselves, counsel conducted a reasonable investigation of Mahdi’s school history
and presented the same before J udge Newman. See Pinholster, supra; Van h{ook, supra;
Rompi”a, supra; Wiggins, supra; Sz‘rick/and, supra; Rosemond. supra;, Simpson, supra,

The school records themselves reveal damaging information about Mahdi and his
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char;lcter, even at an early age. Mahdi was referred for special services not léwause he was
mentally retarded, but because of “.behavior problems. He exhibits inai)propriate and
disruptive behavior.” (Brunswick County Public Schools, 3/25/99). The saéne record also
indicates Mahdi had a negative attitude about being corrected, did not alwa);s Eget along with
other children, his behavior with adults was inappropriate at times, and most of his problems
seemed to be getting along with people. The records indicate Mahdi had an LQ. pf 118, but had
episodic acting-out behavior and an unwillingness to deal with dif’ﬁculti school tasks.
(Confidential Psychological Evaluation). The records also indicate Mahdi w;as referred for
special services because of “behavioral difficulties; such as leaving his seat iélappropriately,
physically and verbally aggressive towards others at times, talks out of tum, preoccupied,
anxious, easily frustrated or angered, lacks respect for authority, and daydreamsiE (Educational
evaluation)(emphasis added). A Burk’s Behavior Rating Scale revealed v¢ry significant
factors for poor impulse'control, poof anger control, and excessive resistance. (;Appendix Y).
The records also indicate Mahdi’s “intellectual functioning” was “in the high ait'eragc range.”
(M000065).  Introducing Mahdi’s school records would have introduce(iﬂ unfavorable
information about Mahdi to Judge Newman. It would also have introducedé before Judge
Newman that Mahdi’s intellectual functioning was not impaired. This Court ﬁnci!s counsel was
not deficient in failing to introduce Mahdi’s school records. Counsel introdipced, through

Hammock’s testimony and through exhibits, Mahdi’s problems in school without iilmducing the

bad things he did while in school. Counsel's performance was not deficient in this regard.

Wong, supra. '
Mahdi further argues counsel should have introduced Mahdi’s school recojkds and called
school witnesses to show Mahdi was diagnosed by school officials in the foiurth grade as

emotionally disturbed. However, the record shows Mahdi’s emotional disturbzince diagnosis

! 99 /g{/z

PO

R iy



I i el

S T

was based in large part on his inappropriate behavior in school such as defiance .and
aggressiveness toward other students. Further, there was expert testimony in this case that a
diagnosis of emotional disturbance many times means simply a misbehaving child. (PCR. 542).
This test‘imony would have further exposed testimony regarding Mahdi’s oppositional defiant
disorder/intermittent explosive disorder and his conduct disorder, which is & pre-cursor to
antisocial personality disorder, which would not have been favorable to Mahdi. Additionally,
Mahdi was also referred for special edu‘cvation services because of his inability io read, which
Judge Newman already knew aboﬁt through Hammock's testimony and the e}lchibits Counse}
tntroduced.

Additionally, the records contain information that would have undercut counsel S attempt
to present mitigation. The records themselvcs indicate Muhdi was living in hlS grandmother
Nancy Burwell’s home, a modem three bedroom brick home with all facilities. The home was
cquipped with a stereo, television, and other educational materials for family use. There was a
family support system for Mahdi’s immediate tamily including grandparenté and éthcr relatives
and fricnds, Mahdi met all developmental mllcstones at the appropriate age. Mﬂhdl received
prompt mc,du.al attention for any physical problems growing up. Mahdl s fathcr was ‘a
high-school graduate who completed two years of community college, and Mahdi'é mother had
completed two years of college. Mahdi’s father was involved in Mahdl ] sc.hool evaluation
process and believed Mahdi’s behavior problems in school were due in large part beI:ause he was
behind in reading, i.e. he became frustrated when he tried to read. - Mahdi’s fathel.f was willing
to work with the public schools for his son’s bcneﬁt There were several noténons in the
rccords Mahdi's father was supportive, involved, and was seeking to help his son overcome his
problems. The the records also mdmatg Mahdi’s relationship with his father was excellent.
(Resp. Ex. 1 & 2). In essence, the records do not portray Mahdi’s home life in as bad a light as
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coun'sel was able to portray Mahdi’s childhood home life before Judge Newman atf sentencing,
Furthermore, Mahdi’s own mitigation witnesses undercut the validity of iMahdi’s being
placed in special education. Dr. -Cooper-Lewter testified Mahdi himself informied him that he
should not have been placed in special education. Mahdi informed Cooper—Leéwter that after
being placed in special education hé put forth no effort, because he did noti belong there.
Cooper-Lewter basically agreed with Mahdi’s assessment. Lawanda Burwell; Maildi’s aunt, and
a credentialed school administrator, also testified she did not believe Mahdi shoul;h have been in

¥ This ground has no merit. Counsel was not deficidnt under this

special education.
allegation. See Pinholster, supra; Van Hook, supra; Rompilla, supra; Wiggins, sup%(a; Strickland,
supra; Rosemond, supra; Simpson, supra;, Jones, supra.

As previously discussed, Mahdi also claims counsel was ineffective in fail%ing'to provide
his psychiatric/psychological experts, Dr. Martin and Dr. McKee with records %from Mahdi’s
school history, specifically the records regarding Mahdi being placed in speé;ial education
classes. However, both Martin and McKee testified these records would not haveé changed their
ultimate diagnosis. (PCR. 544, 561). Dr. Martin also testified at the PCR hea.nPg that Mahdi
informed him he had been placed in special education. (PCR. 515). Dr. Martiq; also testified
Mahdi told him he should not have been placed in special education. (PCR. SIS)i Mahdi told
Dr. Martin he begged the school principal to take him out of special educationi but this was
unsuccessful. (PCR. 516). He also asked his father to take him out of special eduéation, and his
father eventually pulled him out of public school and home schooled him. (PC?. 516). Dr.

Martin also testified students are classified as emotionally disturbed and plaeipd in special

*Mahdi also told Drs. Martin and McKee that he should not have been in special education. Mahd; also told Dr.
Martin he became ODD (Oppositional Defiant Disorder) after being placed in specml education ba,auw he did not

belong there. (Respondent’s Ex. 8).
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education classes because they are behavioral problems. (PCR. 542), Dr. ManiQ testiﬁed'that
sometimes this behavior is fueled by depression, sometimes its incon'igiblq behavior, or
sometimes they are truant or having problems with conduct disorder. (PCR. 5425). Dr. Martin
also testified Mahdi’s acting-out behaviors such as irtitability, talking back to teachers, and
disrespectful attitude were in other reports he did review and also in information Mahdi provided
to him. (PCR. 542). This Court had the opportunity to view the testimony of Dr Martin and
Dr. McKee and finds their testimony on this issue tol be credible. Mahdi has failed to show
counsel was deficient in failing to provide Dr. Martin or Dr. McKee with Mahdi’s school
records.  See Von Dohlen, supra‘.

Mahdi also claimé counsel was ineftective for failing to provide their exparts with these
specific records of Mahdi being placed in special education because they showeéi evidence of
Mahdi’s depression. This ground has no merit for scveral reasons. | |

Dr. Martin testitied he extensively reviewed Mahdi records from the 'Walter Carter
Center that documented his diagnosis of major depression at’ age nine. He reviewed the
summary prepared by nMs. Tarr of these records and the rccords- themselves. . Dr, McKee
likewise reviewed Mahdi’s commitment records from the Walter Carter Center:at age nine.
Both experts knew Mahdi had been diagnosed with major depression as a child. , The special
education records were generated approximately eightcen months after Mahdi's reléase from the
Carter Center. Dr. Martin turther testified he interviewed Mahdi about his lite. Mahdi
informed him he had been placéd in special education classes. Mahdi also indicated he had
sut‘tbred.t'rom recurrent depression in his life. Dr. Martin further testified he paérticipated in

several team meetings where the findings of other members of the mitigation team ‘were shared

with him, including Mahdi’s developmental and social history. Dr. McKee testiﬁéd likewise.

As previously stated, Ms. Tarr had subpoenaed Mahdi’s school records and :nterviewed
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indi\;iduals who worked at two different elementary schools Mahdi attended. l Based on his
interviews with Mahdi regarding his life, and his review of the Carter Center recoérds, along with
the information he received from the mitigation investigators, Dr. Martin determi{ied' Mahdi had
suffered from recurrent depression during his life. Dr. Martin further testified a'; PCR that the
records Mahdi presented at PCR, the special education records, would not changei his opinion in
this case.  Dr. McKee also testified he was aware Mahdi had been placed in spécial education
as a child. Dr. McKee also testified he did not need any further records to maké his diagnosis
in this case. (PCR Tr. 508-45, 545-61). As a result, Mahdi has not shi)wn deficient
performance on the part of counsel for failing to provide Dr. Martin or Dr. McKeei with Mahdi’s
school records regarding special education. Von Dohlen, supra. .

Additionally, Mahdi cannot show deficient performance from the failure toi provide these
records because counsel could net call either of these witnesses because they fouixd Mahdi had
antisocial personality disorder, and Mahdi had related to both Dr. Martin and Dr. Nf/chee that he
had been involved in at least one homicide in Virginia. Mahdi also related to Dri Martin other
damaging things: (1) Dr. Martin noted Mahdi had no difficulty talking about kiliing people if
necessary to achieve independence; (2) Mahdi informed Dr. Martin of another hoiinicide he had
committed in Virginia, where police had yet to find the body; (3) Dr. Martin testiiﬁed Mahdi’s
outlook on life was quite violent and his interactions with others were hostile, agigressive, and
sometimes quite violent. (PCR. Tr. 508-61). As previously stated above, thi; Court finds
counsels’ decision not to call these witnesses in mitigation was an objectively refpsonable trial
strategy decision under the circumstances, and providing these experts with Méhdi’s special
education records would not change the negative factors that motivated this iiecision. See
Strickland, supra; Council, supra. .

Dr. Martin also testified there was no evidence Mahdi was depressed ati the time he
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committed Myers” murder. Mahdi did not state he was depressed. or psychotic at the time.
There was no evidence of depression. trom the way Mahdi described the even_is surrounding
Myers’s murder. Mahdi’s description of the events of Myers’s murder were qu1te coherent. He
described very clearly to Dr. Martin what he was feeling and perceiving at the time of Myers’s
murder. Mahdi described extensive details regarding his actions during M){Eers’s murder.
Mahdi described murdering Myers because Myers discovered Mahdi in Myersé’s cabin, and
Mahdi thought Myers’s was going to shoot him. Mahdi also described burning M;yers’s body to
, .
cover-up or destroy evidence. Mahdi was coherent and had no problem rememi:tering events.
As a result, Dr. Martin opined at the time of the offense, Mahdi only had a personﬁlity disorder,
antisocial personality disorder. Likewise, Dr. McKee found no evidence Mahdi fwas suffering
from depression at the time of Myers's murder. Dr. Martin testified the spedial education
records would not change his opinion in this case. Dr. McKee testified that he diﬂ not need to
see any other records to make his diagnosis in this case. (PCR. Tr. 508—561).
i-"inally, Mahdi has failed to meet his burden of proof with regard toAthis’ specific
allegation.  See Butler, supra. Dr. Martin was shown Mahdi's special education records at
PCR and tgstiﬁed they would not change his opinion in this case. Additionally, Mahdi did not
show Dr. McKee the special education fecords and even ask him if they would havé changed his
opinion ip this case. As a result, Mahdi has failed to show counsel was deficient in failing to
provide the special education records to their psychiatric/psychological expcns;. See Von
Dohlen, supra; Reed, supra (fact expert retained at trial and expert retained later at PCR ditfered,
does not prove trial counsel was inetfective); Davis, supra (mere fact a deténdan¥ caﬁ tind, years
later, a mental health expert who will testity favorably for him,A does not demonstrate counsel
was ineffective for failing to produce that expert at trial.); Povner, supra (petitivner cannot
establish inetfective assistance because counsel did not expert shop until one could he found who
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wouid testify favorably). :

As a.r&sult of all of the above, this Court finds Mahdi has failed to ishow deficient
performance in counsel’s failure to introduce Mahdi’s school records, failureéto call school
officials as witnesses, or failure to provide his school records to his psychiatrici/psychological
experts.  See Pinholster, supra; Van Hook, supra; Rompilla, supra; Wiggins, sug%ra; Strickland,
supra; Rosemond, sup‘ra; Simpson, supra; Jones, supra. As a result, this gr%pund must be
dismissed with prejudice. :

(&)The Walter Carter Center Records n
Mahdi also alleges counsel was ineffective for failing to introduce Mahdi’i& records from

the Walter Carter Center. There is no merit to this ground.

The Lack of Merit of this Allegation

First, the record shows counsel had possession of these records, and Ms. Tarr
summarized them for counsel and the experts. (Resp. Ex. 11; PCR. 565—66ib. Counsel’s
experts, Dr. Martin and Dr. McKee, also had the actual records from the Carter (é;enter. (PCR.
S11-12, 553-54). They reviewed them in conducting their evaluation of Mip.hdi. (PCR.
511-12, 553-54). . »

The sentencing phase record shows, Ms. Hammock testified rega.niing Mahdi’s
commitment to the Walter Carter Center, his diagnosis there, and his discharge di;agnosis. An
exhibit introduced detailed Mahdi’s involuntary commitment and diagnosis at the (i:arter Center.
Judge Newman was well aware Mahdi was comﬁitted to the Carter Center atiage nine for
depression #nd suicidal ideation. Judge Newman was also well aware Mahdi was diagnosed with
major depression at this age, anc_i it came on the heels of his being separated from b.is family, and

being forced to move to Baltimore to live with his aunt and uncle. Judge NeWIban was also
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well aware Mahdi was confined at the Carter Center for sixty days, and he was discharged t(; his
aunt and uncle. Counsel chose not to introduce the records themselves, (R. 1739-6?, Def. Ex. 2).
This Court has reviewed the Carter Center records thoroughly. The records themselves are
cumulative to the testimony of Hammock at sentencing and the exhibit introduced through her.
Additionally, the records themselves contain dumagix{g information ;about Mahdi.
Mahdi was placed in isolation several times at the Carter Center due to his'édisr}lptive or
inappropriate behavior.  The records also show Mahdi assaulted other patienﬁ, aissau[tcd staff,
was verbally threatening or aggressive towards staff, and attempted to escape fror:n the facility.

On several occasions, Mahdi threw chairs or tables and attempted to damage property of the

hospital.  On one occasion, Mahdi talsely pulled a fire alarm. Mahdi also; cursed staff

members. On another occasion, Mahdi threatened to suffocate a statf member with a pillow.

Additionally, the records detail Mahdi’s making a false claim of child abuse against his aunt

Lawanda, a fact Judge Newman was not aware of. The records show the claim ut child abuse

against Lawanda was determined to be unfounded, and Mahdi admitted he onl;y threateﬁed
suicide when he didn’t get his way. The records also show the aunt ref;orted Mghdi only tatked
about suicide when he didn't get his way or did something wrong, and Mahdi élso admitted
threatening suicide as a way of getting attention. These records would have undercut the
mitigation value of and brought into question the diagnosis of major depression At the Carter
Center that was testified to before Judge Newman. The records also mdu.ate Mahd1 had
antisocial behavior and conduct disorder. Counsel was not deficient in fallml, to mtrodm.e the
records themselves when unfavorable things were contained within the records that would have
been damaging to their client. (See Walter Carter Center Records & Resp. Ex.é?). Wong,

supra. . Counsel appropriately presented the Curter Center mitigation information to the

. sentencing court through Hammock, without the negative information about Mahdi that would
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have been before the sentencing court had the records themselves been ilitroduced 1d,;

_ Strickland, supra. This allegation has no merit must be dismissed with prejudice. See Pinholster,

;upra Van Hook, supra; Rompilla, supra; Wiggins, supra; Rosemond, supra; Simpson supra,
Jones, supra.
(h)The Father’s Records
Mahdi alleges counsel was deficient in failing to introduce his fatlgper’s military,

medical/psychiatric, and criminal records.

The Lack of Merit of this Allegation

To the extent counsel did not obtain these records, counsel’s mmgatloq investigation
revealed and counsel presented the main information contained in these records at sentencing
through Ms. Hammock. Judge Newman was aware Mahdi’s father had been dn%charged from
the military under less than honorable conditions; Mahdi’s father had a history ot‘énental illness,
i.e. depression during his lifetime, and he could not hold a job, support hi§ family, get along with
others, and effectively parent; and, Mahdi’s father had a criminal record for assaul?ts on his own
family including his wife and his mother. Additional records and testimony at sentencing
established Mahdi’s father had been arrested-for assaults on his family, escape, 4nd malicious
damage to property. (See DJJ records introduced at sentencing & Testimony of Shenﬁ' James
Woodley at sentencing). The State did not contest any of this information. Thei'efore, Mahdi
has failed to prove deficient performance, and there is no merit to this allegation. S‘:ee Van Hook,

supra;, Simpson, supra; Jones, supra.

Conclusion to Deficiency Analysis

For the reasons stated above, this Court finds Mahdi has not met his burdekil of proof to
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show deficient performance ﬁndcr this ground. See S)n‘cldand. supra, Pinholstre, supra; ‘Van
Hook, supra; Wong, supra. Counsel conducted an adequate, thorough, zind reasonable
investigation of mitigation evidence, and presented what mitigation evidencegcounsél could
present that was favorable to Mahdi under the circumstances at the time of siéntencing. See
Pinholster, supra; Van Hook, supra; Strickland, supra; Rompilla, supra; W;iggins, supra;

Rosemond, supra; Council, supra; Simpson, supra; Jones, supra.

THE PREJUDICE PRONG

Regardless, Mahdi has not met the second prong of the test articulated in Strick!af!u? and Cherry
and discussed hereinabove. Considering the horrible facts of this murder, the aggravating
circumstances, the mitigation presented at sentencing, the ‘additional mitigaléion evidence
presented at the PCR heaﬁng. and the aggravating evidence that would almost éertainly have
come in with the new mitigation, this Court finds there IS no reasonable prohéability Judge
Newman v?ould have retummed with a different sentence. See Wong, supra; Jone;wi-, 332 S.C. at
333,504 S.E.2d at 823.

When determining if want of hitigation evidence resulted in prejudice, the Court must
determine whether the mitigation evidence, taken as a whole, might well have mﬂuenced the
Judge’ s apprmsal of Mahdi’s culpability. Rosemond v. Cutoe, 383 S.C. 320, 680 S. E 2d 5 (2009),
quoting Wiggins, 539 U.S. at 538. quoting Williams, 529 U.S. at 398; see also Rbmpilla, 545
U.S. at 393, Accordingly, it counsel’s tallure to present mitigation evndence‘ undermmcs

confldence in the outcome, then Mahdi suffered prcjudnce Rosemond, supra (tmdlhg counsel's

- complete failure to present mitigation evidence undermined confidence in the outcomc where the

jury dehbera(ed over two days before rcd(.hm;, a death sentence).

The United States Supreme Court made clear in Wong, supra, the burden i§ not on the
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State to show the lack of prejudice, but the burden is on the applicant to show prejudlce Id  To

establlsh prejudice, Mahdi must show a reasonable probability that had Judge Newman been

confronted with the new mitigating evidence, there is a reasonable probability ke would have
returned with a different sentence. /4., quoting Wiggins, 539 U.S. at 535-36. “In ;evaluating that
qumipn, it is necessary to consider a// the relevant evidence that [the judge] w?puld have had
before (him]” if Mahdi “had pursued the different path - not just the mitigation evidence” Mahdi
could have presented, but also” the'aggravating evidence “that almost certainly woipld have come
in with it.” /d., referencing Strickiand, at 695-696, 700 (emphasis in original). Seegalso Porter v.
McCollum, 558 U.S. __ (2009); Sears v. Upton, 130 S.Ct. 3259 (2010), quotiriig Porter, 130
S.Ct. at 453-54; Council v. State, 380 S.C. 159, 670 S.E.2d 356 (2008), citing Jon%s, 332S.C. at
333, 504 S.E.2d at 824.%° This Court has analyzed Mahdi’s claims of prcjud;ce under this
ground pursuant to the above cited standards and finds Mahdi has not met his burden of proof to
show prejudlce : '
The Evidence in Aggravation
The amount of evidence in aggravation the State presented at the guilty piea and in the
penalty phase was overwhelming. See Plath v. Moore, 130 F.3d 595, 602 (4“‘ Cir. 1997)
(consndermg the sheer magmtude of the aggravating evidence, defendant failed to show prejudice

from counsel’s failure to present certain mitigating evidence). As detailed in tH’e record, and

Judge Newman'’s sentencing order, the evidence of Mahdi’s guilt, the aggravating éircumstances .

(both statutory and non-statutory) of this murder; and Mahdi’s bad character, cj)aracteﬁsﬁcs,

prison misconduct, and propensities for violence was overwhelming.

13
1

36 “That same standard applies-and will necessarily require a court to ‘speculate’ as to the effect of € new
evidence- regardless of how much or how little mitigation evidence was presented during the initial penalty phase.
Indeed, it is exactly this kind of probing inquiry that ... the [lower court] failed to do. In il circumstajces, this is the
proper prejudice standard for evaluating a claim of ineffective representation in the context of penalty phase
mitigation investigation.”  Sears v. Upton,130 S.Ct. 3259 (2010). '
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The Guilty Plea

First, Mahdi admitted he murdered James Myers, burglarized his cabin before murdering -

him, and stole his guns and police issued truck after murdering him. There is no qubstion
‘Mahdi is the person who murdered Myers; he was alone when he murdered him, and he acted
completely alone. Mahdi also admitted he murdered Myers during the entering on remammz, in
the cabin after the burglary and stolé his puns and truck. Mahdi also admlgted the facts

surrounding the murder as recited by the Solicitor were correct. (R. 1254-84, 1336-43).

The Sentencing Proceeding

In the sentencing phase, the State cstablished the following evidence A\ini.aggravation.
‘Mahdi burglarfzcd the home of Amanda Weaver in Virginia and stole a chrome .380 pistol.
Mahdi then stole a license plate from a car rental agency and a station wagon from-a nearby car
lot. He drove this vehicle eventually to Columbia, South Carolina, where he abandoned it in a
church parking lot. Mahdi then car-jacked a Ford Expedition at gunpoint and ;irovc to the
Wilco Plaza in Calhoun County. He replaced the tag on the Expedition with the tag he stolé in
Virginia. He attempted to use a stolen credit card at the Wilco station and fled into some
nearby woods when he believed police were about to apprehend him. Mahdi came upon
Myers’ shed/cabin and burglarized it using some type of tool. While inside, Mahdi
manufactured-a sawed-off shotgun, painted it black, and also armed himself with Myers s loaded
22 rifle.  When Myers went to his cabin/shed, late on the evening of June 16, 2004, Mahdi was
lying in wait. Mahdi murdered Myers by shooting him nine times with the .22 riﬂe. Mahdi
shor Myers several times in the head after he was helpless on the floor of the :cabin/shed
Mdhdl stole M)crs s truck keys, his guns, and his police issued truck and fled’ South Carolina.

Before leaving, Mahdt attempted to bum Myers's body and his shed to Lonceal cevidence.
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Mye;'s’s wife had the unfortunate circumstance of finding her husband’s bur;ed and bullet
riddled body, she screamed for an unknown period of time before she was able t;) call 911, and
she remamed at the cabin, with her husband’s body for approximately thirty nun¢tes waiting on
police and emergency workers to arrive. l

Mahdi drove to Jacksoqville., Florida and sold the .380 caliber pistol ihe stole from
Virginia and the .22 rifle he used to murder Myers; however, Mahdi retamed several other
weapons 1ncludmg the assault rifle and the sawed-off shotgun. Mahdi was not captured until an
extensive police chase, after which he fled from Myers’s stolen truck, and the l?sg of a police
dog, and Mahdi considered shooting officers before being arrested. Myers’s stol?n assault rifle
and stolen shotgun were re;covered in or near the truck Mahdi had bcen'drivijng before his
capture. | ‘

The State also established Mahdi’s bad character and characteristicsi. Mahdi had
previously been adjudicated delinquent as a juvenile for car-breaking, petty larcenj::r, escape from
custody, breaking and entering (two counts), obstruction of justice, and contempt qf court. As an
adult, Mahdi was convicted of malicious wounding,'for the brutal stabbing of Iv;[oises Rivera,
after Mahdi tried to burglarize an apartment in the complex where Rivera wo%'rked. Mahdi
stabbed Rivera approximately five or six times and severely injured Rivera. lj{ivera’s heart
actually stopped in the ambulance, and he had to be revived. He was hospitaliz;ed for several
days and out of work for approximately six weeks because of Mahdi’s actions.

The Stat_e also established the murder of Myers was not Mahdi’s first mui;dcr. Mahdi
had murdered Christopher Boggs, a convenience store clerk, on his way to South %Zarolina from
Virginia. Mahdi brutally murdered Boggs by shooting him in the face, and then ipshooting him
again in the head after Boggs fell helpless on. the floor. Store surveillance videti portrays the

heinousness of this murder, with Mahdi leaning over the counter to fire anothf¢r bullet into
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Bogg;’s head. After murdering Boggs, Mahdi tried to rob the store’s cash rcgister Thel.'e is
no question Mahdi committed this murder because his actions were captured Lledrly on the
store’s video-camera, his fingerprints were found on the store’s counter, Mahdi s friends and
relatives identitied him in the videotape, and the weapon used to murder Bog,p,s, the .380, was
soid by Mahdi in Jacksonville and torensically matched to Boggs’s murder by ballistics te.slmg

The State also established Mahdi's bad prison behavior by mtroducmz, some of Mahd1 s
disciplinary violations while in Virginia’s DJJ and all of Mahdi's disciplinary vrolanons while in
Virginia’s adult DOC. The State also introduced Mahdi's disciplinary v1olat10ns in the South
Carolma DOC, including assaulting a 5uard and threatening other guards. anlly the State
introduced Mahdi's escape attempt during the trial itself by the use of a homemade handcutf key
Mahdi had fashioned while in maximum security and which he kept secreted in his mouth during
the triﬁl‘

The State also introduced extensive victim impact testimony regarding Myeris as a human
being and valued member of the community. Judge Newman heard from Myers’s widow, his

father, Myers’s daughter, and Myers's best friend.

The PCR Evidence
Mahdi’s PCR mitigation presentation centered on family members’. testimony,
community member testimony méinly regarding Mahdi’s father, expert witnesseg' testimony
regarding Mahdi’s ment:ﬂity, and documents not introduced by counsel at his sentencing
proceeding.
(Family Members and C. ommum'ty. Members)
Mahdi’s family members and community members testitied to the history of the family,

particularly with regard to Mahdi's tather, and his difficulties in lite, and the dlmcultles Mahdi
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had to overcome in‘life. With regard to the family member testimony, it was larécly cumulative
to the testimony presented by counsgl befor¢ Judge Newman through their fforensic social
i

worker. The family and community members described the difficulties Mahdi ’b father had in
growingA up, particularly that he was unwanted by his mother, he was forceél to go to an
integrated school that was traumatic, and he suffered from depression after h1$ wife left he,
Mahdi, and Mahdi’s brother Saleem. The family »and community members ;.lso described
Mahdi’s father’s inability to get along with others, to parent effectively, to obey t‘pe law, and to
hold a job. The family and community members also testified to the domestic vpolence within
Mahdi’s immediate family committed by Mahdi’s father on both his wife and zi'nother. This
same evidence was presented at the sentencing hearing through Hammock’s tesiimony before
Judge Newman, and the time-line of Mahdi’s life introduced through her. (R. 17359-63; Def. Ex.
2). In fact, many of the details testified to by family members at PCR w¢re related ﬁy
Hammock in her sworn testimony or are set forth in the Exhibit detailing Mahdi’s i‘amily history.
Her testimony was not challenged by the Solicitor at sentencing, nor was the Exhit}it chronicling
Mahdi’s family and life history. .

The family members at PCR also described how Mahdi was abandoned byl his mother at
a young age, around 4 or 5 years of age, and Mahdi’s father was unable to care for i/lahdi and his
brother. They described how Mahdi had to fend for himself at a young age, and eéventually was
separated from his father and brother because of his father’s inability to care foxfi the children.
They also testified to Mahdi witnessing domestic violence committed by their fath%r on Mahdi’s
mother and on their grandmother. The family and community members also desctlbed Mahdi’s
father’s defiant behavior in the community. They also described Mahdi’s difﬁcuities in school

and his commitment to the Walter Carter Center at age nine.

This same evidence was also presented at the sentencing hearing before Jt@ge Newman

s ore
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through Hammock in her swom testimony and in the Exhibits chronicling Mahdt s family’s hfe
and his own llte and chronicling his school ditficulties. Judge Newman was well-aware Mahdi
had a life of deprivation, including being abandoned by his mother around tﬂe age of five.

Judge Newman was also aware Mahdi's father could not provide for the children, and as a result

Mahdi and his brother were sent to live with difterent aunts and uncles. Judge Newman was

fully aware Mahdi’s family was split up because of these difficulties, and shoptly thereafter,
Mahdi was committed to the Waltgr Carter Center and diagnosed as sut‘feriri{g tfrom major
depression and suicidal ideation. Hammock also testified to M;lhdi’s tather’s de;ﬁant behavior
in thcv community and the tact he had converted to Islam at a young age. Judge'Newman was
also fully aware Mahdi and his brother witnessed their father assaulting their m(J;ther and their
grandmother. Judge Newman was also aware Mahdi had ditficulties in schoo], and he had
particular difficulty in leaming to read. Hammock also testified to Mahdi’s lack of a proper
role model, and Judge‘Ncwman was aware Mahdi’s father suffered from depressi:on and had a
criminal record. (R. 1739-63, Def, Ex. 2). The evidence presented by Mahdi trom his family
and community members was largely cumulative and would not entitle Mahdi to r§lief. Wong,
130 S.Ct. at 387-88 (when substantial mitigation case was presented, evidence t];mt is merely
cumulative to the evidence actually presented fails to demonstrate the prejudice; necessary to
meet the prejudice prong of Strickland); Buckner v. Polk, 453 F.3d 195, 206 (4;"‘ Cir. 2066)
(counsel’s failure to present merely cumulative mitigating 'evidence does not; prejudice a
dctendant S case), Simpson v. Moore 367 S.C. 587, 627 S.E.2d 701 (2006) (tmdmg where
substantml mitigation case was prcsented applicant had failed to show prejudice from failure to

call other mitigation witnesses that were in essence cumulative); Jones v. State, 332 S.C. 329,

504 S.E.2d 822 (1998) (holding that “fancier mitigation case” does not render the prior case

inadequate).
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Furthermore, this Court cannot divorce from its prejudice analysis the unfavorable
information that would have come in through the family witnesses, had they beeé) called at the
sentencing hearing as. Mahdi proposes. Wong, supra (in making prejudice dete:imination, the
Court must consider the bad information that in all likelihood would have come in iwith the good
mitigation evidence). Mahdi’s family members were aware of bad things regarditig Mahdi, and
this Court finds these bad things in all likelihood would have come in on cross-e;amination or
reply. Carson and Lawanda Burwell were aware that as an adult Mahdi had to m;)ve out of his
grandmother’s home because he would not abide by the rules of the home set dowi) by his uncle
Nathan. This occurred shortly afier Mahdi’s release from adult prison and whiie he was on
supervised probation. Carson related to Mahdi's North Carolina attorneys Ni{ahdi “was a
demon.” Carson also related to counsel here, if he were called to testify, he woéuld have bad
things to say about Mahdi. Since this was Carson’s mind-set at that time, thm% bad ma&em

would have come out on the stand as they did at PCR. Both LaWanda and Ca.i’son admitted

Mahdi almost had them arrested by making a false claim of child abuse and manuﬁ;a,ctun'ng false

‘evidence of the abuse. Both also related Mahdi acted out at the Carter Center apd had to be

placed in isolation. Carson related to Tarr that Mahdi was manipulative m their home.
Lawanda related Mahdi acted out and had to be returned to live with his father. i,Both related
Mahdi would only talk about suicide when he did not get his way or did som‘ethingi wrong, more
manipulative behavior. Carson also related to counsel Mahdi’s statement to thp .responding
officer that led to his commitment to the Carter Center was not real but mor% of Mahdi’s
manipulative behavior. Lawanda likewise testified she did not believe Mahdi was sv.iicida].

These negative things about Mahdi would not have been helr)ful to Mahdi’s mitigation
case. If counsel had called Carson and Lawanda as Mahdi contends, then Mahdi’s ;imanipulative
behavior, specifically making a false claim of child abuse to police, which almosit had Carson
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and Lawanda Burwell arrested, would have becn admitted. ° Further, Muhdii's dism;;tive
behavior at the Carter Center, would have been brought out, such as Mahdi hitting other patients,
attempting to escape from the facility, cursing staff, falsely pulling a fire alarm, and throwiﬁg
chairs. Due to Mahdi's disruptive behavior at the C artef Center, he had to be placc;:d in isolation
on several occasions. Additionally, testimony that Mahdi talked about suicide énly when he
didn’t get his way or did something wrong, and was about to be punished, wou%ld have been
brought out, i.e. additional manipulative behavior on Mahdi's part. Further, Mahcii’s disruptive
behavior within the Burwell home, which Mahdi wantedlto cause, and which e;‘ventualfy did
causc his return to his father, would have been elicited on cross—examini%}tion, further
underscoring Mahdi’s manipulative behavior and nature. Testimony would alsfo have been
elicited trom Carson that Mahdi could not obey the rules of Nathan’s home whén he restded
there as an adult, and was ¢ventually asked to leave. Carson was also aware of an inzcident where
Mahdi, his brother Salcem, and their father were involved in maliciously damagi:ng an aunt’s
motor vehicle. Mahdi through a cement block through the aunt’s car window. [i is clear this
negative testimony would have been clicited. The State had introduced this e:vem:E through one
of the police ofticers during the penalty phase.  Further, emphasis before J udge Ne:Wman would
not have helped the mitigation case. Wong, supra. Mahdi’s aunt, Sophie Gee, was also aware
of Mahdi slashing his mother’s car tires. ’She testitied at PCR Mahdi slashed hi; ni‘)other‘s tires
simply because she would not let him use the car. This information would have l;ecn brought
out on cross-examination had she testified at sentencing and would have further emphasized this

incident before Judge Newman. Wong. supra.

(The New Sacial Worker)

Dr. Nicolas Cooper-Lewter's testimony would have been before Judge Newman;
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however, most of the information related by Cooper Lewter was before Judge Nej}wman through
Hammock’s testimony and the exhibits introduced through her. This Céurt finds the
information related by Cooper-Lewter that was not presented by Hammock does imt change the
sentencing equation. See, Wong, supra, Rosemond, supra. Further, if counlcl had called
Cooper-Lewter, on cross-examination the State would have introduced Mah';#i’s numerous
disciplinary violations [over 40] within Virginia’'s DJJ. Wong, supra. G?}ooper-Lcwter
specifically relied on these records in formihg his assessment and was cross—e)éamined about
these at the PCR hearing. The violations included Mahdi assaulting a teacher, assépulting guards
On numerous occasions, assaulting o&er inmates, leading an escape attempt, refu%ing to follow
on_‘ders, refusing to be disciplined, cursing staff, and damagihg and destroiing property.
Cooper-Lewter would also have been cross-examined about Mahdi’s numerouis disciplinary
violations within Virginia’s adult DOC including setting fire to a cell, possession ?f contraband,
failure to follow orders, and assaulting a non-inmate. Cooper-Lewter admitteéi at the PCR
hearing, Mahdi was confined to Wallens’s Ridge Prison in Virginia because of h’ls behavior in
other facilities. Cooper-Lewter could also have been questioned _about Mahdi’sistatements to
Cooper-Lewter that he never should have been placed in special education in elemisntary school,
because he did not belong there. Cooper-Lewter also admitted Mahdi had ans [.Q. of 118,
obtained his GED after his release from adult prison, had held several Jobs and obfamed college
credits from a local college in Lawrenceville, Virginia.
(Mahdi's Father’s Records) i

Mahdi’s father’s military, medical/psychiatric, and criminal records wouid have been

before Judge Newman; however, the main information contained in those records Was presented

to Judge Newman in Ms. Hammock’s sentencmg proceeding testimony. Judge Newman was
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aware Mahdi’s father had been discharged from the military under less than honorable

'

conditions. Judge Newman was aware Mahdi’s father had a history of depression and inability

to get along with others, including his own family. J Judge Newman was aware Mahd1 s father .

could not hold a job or support hns family, and he was not equipped to parent because his
pgrsonal issues. Judge Newman was aware of Mahdi’s father’s history of crimina! assaults and
racially motivated ,c/rimes, including assaulting his wife on several occasions and iassaulting his
own mother. (See also DJJ records introduced at sentencing & Testimony of James Woodley at
sentencing). Further, Mahdi failed to establish at the PCR hearing that any of @hcse records

would have changed his experts’ opinions at sentencing. Von Dohlen, supra.

(Dr. Haney''s testimony)

Haney’s PCR testimony would have been before the sentencing Court; ho{vever, as set
forth in the deﬁciency section under this ground, Haney’s claim Mahdi is an impulsiye actor who
does not victimize others or that Mahdi is a product of his incarceration at Wallens Rldg,e and to
;1 lesser extent, at other facilities, would have been impeached. The testimony 1s slmply not
credible or supported by the record. |

The record shows Mahdi is not an impplsive actor but committed many cdminal offenses
in a premeditated and planned tashion simply because he could and to benéﬁt himself,
Furthermore, Mahdi repeatedly victimized others in premcditated assaults or attacks.

Further, Mahdi was a violent, manipulative, and disruptive individual bétf'orc he was
incarcerated at Wallens Ridge. He was violent, disruptive, and manipulative \V!lcn he was
incarcerated the first time in Virginia’'s DJJ. He was 'violem, disruptive, and n.:ﬁanipulativc
during his second incarceration in DJJ. He continued his violent behavior after being released
from DJJ, scriously wounding Moises Rivera during a burglary attempt. After this ;llt;idcnt, as in
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the ﬁresent case, Mahdi had to be captured with the use of a police dog. Mahd.i continued his
violent and disruptive behavior in the adult prison system resulting in his eventuzil,incarceration
i
at Wallens Ridge and he continued to violate institutional rules at Wallens Ridgeg Rather than
conforming his behavior when he was released from Wallens Ridge, so he would{g never have to
go back to a maximum security prison, Mahdi repeatedly violated, not only the la\ﬁf', but the rules
of his supervised probation. Mahdi sold drugs, possessed handguns, used n%;arijuana, and
committed two homicides in Virginia. Mahdi .bur‘glarized. a home, stole a handgipn, stole a car
and a license plate, and left Virginia. Mahdi then committed two additional mur{lers during his
flight through the southeastern United States. In addition, Mahdi has engaged m the same or
similar conduct while incarcerated in South Carolina, over and over again, I
Further, Mahdi engaged ini criminal conduct before he was ever incarcerate#il. In fact, he
was placed on juvenile probation for his first series of crimes and continued i[to engage in

criminal conduct, burglarizing a home and stealing firearms. After each incfﬁrceration, he

committed even more violent offenses. While Mahdi was incarcerated he attackt?d guards and -

inmates. The record shows Mahdi has had an impact on each institution he has :been detained
in, not the opposite. Mahdi has not changed his conduct to avoid going back to; harsh prison
environment, but engaged in more serious and violent offenses. .
Additionally, Haney's attempt to blame all of Mahdi’s criminal behavii)r on alleged
undiagnosed or untreated mental illnesses or the failures of the criminal justice qus‘,tem would
also have been impeached and is not credible. Mahdi informed Judge Newm{m he had no
mental illnesses. Dr. Michael Cross also found Mahdi had no mental illnesses.§ The record
shows Mahdi engaged in crimknal activity such as stealing because he could ané believed he
would not get caught. Mahdi assaulted other individuals because it was in his owqi self-interest.
Mahdi was not victimized in DJJ as Haney contends, but Mahdi victimized othisrs including
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inmates and guards and attempted to mahipulate the juvenile prison system. Mahdi’s act.ions
over several days from Virginia, 1o North Carolina, to South Carolina, and to Fl@rida,‘ show he
was not suffering from any mental illness.

Further, if Haney had testified at sentencing, the State would have brought out through
him all of Mahdi’s disciplinary violations in Virginia's DJJ and re-cmphasized‘ all of Mahdi’s
disciplinary vip!ations in Virginia's adult DOC along with his numerous disciplinfary violations

in the South Carolina DOC. Wong, supra. Z -

(The Virginia DJJ Re;ords)

Additionally, had Mahdi’s juvenile records been introduced as Mahdi allege§ they should
have been, Mahdi’s long list of forty disciplinary violations in Virginia’s DJJ would have been
before Judge Newman, As previously stated, those records indicate Mahdi repcatédly assaulted
other inmates, assaulted staff, destroyed property, led an escape attempt, and engaged in
’manipulative beﬁavior. (Resp. Ex. 6). While there was some indication in these records that
Mahdi was treated for depression while at DJJ, the records also indicate Mahdi later admitted he
fabricated a suicidal gesture in order to gain additional privileges in DJJ, i.e. was attempting to
manipulate the DJJ prison system. Furthermore, Mahdi failed to establish at the PCR hearing
that these records would have changed any of his experts’ opinions at sentencing, Von Dohlen,
supra. |

{ T{ze School Records and School Officials)

This_ Court carefully reviewed Mahdi’s school records and the testimony of school
officials. [t must be first noted J udge Newman was familiar with Mahdi's school: ditficulties
through ‘thc tesimony of the forensic social worker and .the exhibit chronicallyA his school

ditficulties. Judge Newman was aware Mahdi’s schooting was interrupted sevcral times, Mahdi
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had many absences, and his father pulled him out of school after the fifth grade tq home school
Mahdi, and there was no indication this had occurred. Judge Newman was alsoiaware Mahdi

had difficulty in reading throughout his school history. While the records show liae was placed

in special education, Mahdi was not mentally retarded but had an L.Q. of 118 and iimctioned on

grade level or higher in all classes except reading, spelling, and writing. Wh11p the records
indicate Mahdi was dlagnosed as emotionally disturbed, and had some depresswe, symptoms at
that time, the records also show Mahdi was placed in special education orgclassxﬁed as
emotionally disturbed based in large part on his misconduct and aggressive behav%or in school,
including toward other students, and his inability to read. Judge Newman alreiady knew of
Mahdi’s inability to read. Judge Newman was also already aware Mahdi had been isommitted to
a psychiatric facility approximately eighteen months before for major depression, at?)d Mahdi told
the sentencing court at his guilty plea that he was not suffering from any rqiental illness.
Further, the mitigating impact of these ‘records is minimal given Dr. Cooper Le;vter testified
Mahdi should not have been in special education and this had a negative impaci on Mahdi’s
schoolv performance. Lawanda Burwell also testified she did not believe Mahdii% should have
been placed in special education. Importantly, the records also included negatiirdi things about
Mahdi. Had Mahdi’s school records been introduced or the school officials teséiﬁed, further
evidence of Mahdi’s bad behavior would have been before Judge Newman, incluiiing_ Mahdi’s
misbehavior and aggressiveness and assaults on other children and resistance éto authority.

Furthei‘more, Mahdi failed to establish at the PCR hearing that his experts’ opinion"p would have
|

changed at sentencing if they had been provided these records. Von Dohlen, suprai

(The Walter Carter Center Records) i

While the Walter Carter Center records themselves would have been before Judge
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Newman, Judge Newman alrcady knew of Mahdi’s commitment there, diagnosis,? and length of

stay. The records themselves detail Mahdi's disruptive and manipulative beh;avior. Mahdi
assaulted other patients, attcmptcd to escape, admitted he fabricated a child;abuse claim,
damaged property, and used profanity against staff of the hospital, Mahdi also t%u'ew furniture
at hospital staff, talsely pulled a fire alarm, and threatened to suffocate a staff n;cmber with a
pillow. These records also indicate Mahdi's anti-social behavior and conciuct disorder,
Mahdt’s commitment to the Walter Carter Center, the reason fér his commitment ;thcre, and his

<

length of commitment was before Judge Newman, without the negative apd damaging

_information contained in those records. Furthermore, Mahdi failed to establisl:l at the PCR

hearing that his experts’ opinions would have changed if they had been provided with these

records.  Von Dohlen, supra.

Dr. Schwartz-Watts's and Dr. Myers s testimony

[t' Dr. Schwartz-Watts and Dr. Myers had testified -at Mahdi's sentencing proceeding
before Judge Newman, Schwartz-Watts's diagnosis of depression, reactlve attachment disorder,
paranoid peraonahty disorder, and generalized anxiety disorder and Myers’s dxabn(asxs of major
depression in childhood or adolescence and reactive attachment disorder would have; been before
the sentencing Court; however, Mahdi’s commission of the Virginia drug dealer homicide would
have been brought out betore Judge Newman. Dr. Schwartz-Watts admitted she tteviewed Dr.
Martin’s notes, and Mahdi told Martin he left Virginia because he was involved m a homicide
there. This would have been devastating to the mitigation case. Wong, supra. ’

Furthermore, Dr. Schwartz-Watts’s diagnosis of anxiety disorder at the tlme of this
murder would have been 1mpeached by the Solicitor. Dr. Schwartz-Watts's dlagnosis that

Mahdi had depression but was not suffering from it at the time of Myers’s murder jwould have
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" been impeached by the State and contradicted by the evidence and testimony. Additionally, her

diagnoses would have been contradicted by Mahdi’s swomn testimony before .h:idge Newman
during his guilty plea, and the testimony of Dr. Cross during the Blair hearings% (R. 1329-39,
1343-68, 125-40, 1339-43). Further, Dr. Schwartz-Watts admitted Mahdi’s mentjhl illnesses or
personality disorders did not rise to the level of a statutory mitigator. Additionall:jl, Dr. Myers’s
testimony regarding bad characteristics of Mahdi contained in the DJJ records, incl%pding conduct
disorder, would have been brought out on cross-examination. Mahdi’s previousi diagnosis of
intermittent explosive disorder and anti-social personality disorder in the Virginiéﬁ DOC would
also have been emphasized before Judge Newman with either of these two Mtn%ssm. Finally,
both Dr. Schwartz-Watts and Dr. Meyers concurred in the diagnosis of Mahdi haviing anti-social
personality disorder.  This information would not have been helpful before Judge ?Iewman.
Considering the evidence in aggravation, which was overwhelming, alonfg with all the
evidance in mitigation Mahdi alleges should have been pfesented, along with Lh'p aggravating
evidence that would have almost certainly come in on cross-examination, rebuttali or contained
within the evidence itself, and the mitigation evidence presented at the sentencing liearing before

Judge Newman, this Court finds there is no reasonable probability Judge Newma;h would have

returned with a different sentence. See Wong, supra; Seasr, supra; Strickland, supria, Rosemond,

supra; Council, supra; Jones, supra. Mahdi has failed to prove prejudice. Id. .5 This ground
must be dismissed with prejudice. '
Ground 10(a)/11(a)(iv).

11(a)(iv) Counsel failed to assert that applicant’s death sentence violates the Cruel ind Unusual
Punishment Clause of the Eighth Amendment to the United States Constitution due to
Applicant’s developmental deficits.

On this allegation, Applicant has failed to state a claim upon which relief méy be granted.
Assuming Mahdi is referring to his alleged “mental age” allegation ' in  Ground
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10(b)/11(b)[below], the record shows Mahdi was 21 years old at the time of the crimc. Roper v.
Stimmons, 543 U.S. 551, 125 S.Ct. 1183 (2005) (Eighth Amendment prohibits cxe@tion of those
under the age of 18 at the time of the crime). The record also shows Mahdi 1s not mentally
retarded. (Sece Blair hearing testimony and testimony of R&E evaluation).®” Atki;;s v. Virginia,
536 U.S.. 304, 122 S.Ct. 2242 (2001) (Eighth Amendment prohibits the cxccutiob of mentally
retarded); State v. Laney, 367 S.C. 639, 627 S.E.2d 726 (2006); Franklin v, Maynéﬂrd, 356 S.C.
276, 588 S.E.2d 604 (2003) (defining mental retardation). There is no testimony%in the record
that Mahdi was insane at the time of the crime, is insane now, or is incompetent to be executed.
Ford v, Waima-‘riglu, 477 US. 399 (1986) (Eighth Amendment precludes the excez:ution of one
who is insane);  Singleton v. State, 313 S.C. 75, 437 S.E.2d 53 (1993) (setting forth the standard
.t‘or competency to be executed). Mahdi has failed to show he fits under any clai&s of persons
recognized by the United States Supreme Court or the South Carolina Supreme C;)urt as being
cxcluded from application of the death penalty.  See Arkins, supra, Roper, supra, ziFord. supfa.
Counsel could not have been ineffective in failing to ;)bjcct to his sentence on a ground not

recognized by the law. The Court is unaware of any state or federal authority' for such an

objectioxi by trial counsel. Sce ec.g. State v. [rick, 320 S.W.3d 284, 297-98 (Tenn. 2010); |

Mays v. State, 318 S.W.3d 368, 379-80 (Tex. Crim. App. 2010); .Johnson v. State,27 So.3d (1,
26-27 (Fla. 2010). See also e.g. Shisinday v. Quar?erman. SI1 F3d 514 (5"' Cir. 2b07); invre
Neville, 440 F.3d 220, 221 (5™ Cir. 2006) citing In re Woods, 155 Fed. Appx. 132, 136, 2005
WL 3087882, *3 (5'h Cir. Nov. 17, 2005) (unpublished); State v. ‘elterer, 111 Ohéo St 3d 70,
855 N.E.2d 48 (2006); Matheney v. State, 833 N.E.2d 454 (Ind. 2005); Hall v. Bérc‘mnan, 284

Ga. 716, 670 S.E.2d 87 (2008); Coleman v.. State, No. W2()07-0267~CCA-R3-P1§, 2010 WL

37 Mabdi’s 1.Q. was tosted twice, with scores of 108 at age fourteen and |18 at an carlier age (R. I43?-39).
Mahdi introduced no other 1.Q. scores at the PCR merits hearing and made no claim that he was mentadlly retarded.
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1186.96 (Tenn. Crim. App. Jan 13, 2010) (unpublished).
Applicant has failed to show that he had, at the time of the murdersi any mental
impairment so severe that he is necessarily and categorically less morally culpalile than those
!
who are not mentally disabled. Mays, supra.

There is no merit to this ground factually. Counsel had Mahdi evaluated bP' order of the
circuit court for competency. (R. 8-10). As a result of that examination, it w%s determined
Mahdi had no mental illness and was not mentally retarded. (R. 131; Court’s Exhih!it 2). Itwas
determined Mahdi was competent to stand trial. (R. 139-140), Mahdi was twen‘y-three years
old at the time of his guilty plea, had obtained his GED, and had attended somiF community
college. (R. 1346). Mahdi had been previously employed in mostly roofing andibrick laying.
(R. 1346). Mahdi denied ever having been treated for abuse of alcohol, drugs or i&r any mental
disease. (R. 1346). Ms. Hammock testified that Mahdi had been hospitalized on ione occasion
as an adolescent, a voluntary admission to a mental health facility, and Mahdi was +lmed. (R.
1747, 1756). Mahdi was competent to plead guilty. (R. 1342). He understood tllie charges he
faced, including murder, and the legal consequences of a conviction, including the tl*eath penalty.
(R. 1339-68). Mahdi denied any emotional or nervous problem that might previf:nt him from
understanding what he was doing when he pled guilty. (R. 1347). Mahdi ihad a good
understanding of the legal process and the legal system. (R. 1340-41). ‘

|

Mahdi cannot show counsel was deficient in failing to object to the impésition of the

death penalty against him for the above stated reason, given the law and this recoriki, nor can he

!
show prejudice under Strickland and Wong, because the law does not recoghize Mahdi's

!
contention and the record demonstrates Mahdi is educated, has an above av?age 1.Q., is
|
streetwise, was twenty-one years old at the time of the murder, and has a crimifal mentality.
Mahdi cannot show a reasonable probability that, had counsel objected to the sel;itence on the
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asserted grounds, the objection would have been sustained and there would have béen a dit’ﬁ;rént

sentence. The record and credible evidence demonstrates that Mahdi does not have a juvenite

mentality, if this is what Mahdi is referring to in this ground, but an adult ¢riminal émentality and

bad character. This ground must be dismissed with prejudice. |
10(b)/11(b)

(10)(b) Applicant’s death sentence violates the Cruel and Unusual Punishment Clause of the
Eighth Amendment to the United States Constitution due to Applicant’s developmehtal deficits.

11(b) At the time of the otfenses, Applicant was developmentally impaired such that he had the
“mental age” of a juvenile due to his atrocious background of deprivation, neglect, abuse, and
institutionalization. The Cruel and Unusual Punishment Clause precludes the infliction of the
death penalty upon him, just as it precludes execution of those under the age of 18 at the time of
the offenses, because of these grave developmental deficits. See Roper v. Simmans, 543 U S,
551 (2005).

There is no merit to this ground. First, this is a claim of trial court crror, and a direct
appeal issue that was not preserved for appellate review because there was no; objection at

sentencing,’ not raised in the direct dppeal, and, being a direct appeal claim, is not cognizable

- in 2 PCR action. Roscoe v. State. 345 S.C. 16, 20, 546 S.E.2d 417, 419 (200])(cita_tions omitted)

(“Allegations of trial court error are not cognizable on PCR. In PCR cases, a detendant
asserting a conétitutional violation must frame the issue as one of ineffective assistance of
counsel.”); Drayton v. Evatt, 312 S.C. 4, 430 S.E.2d 517 (1993) (issues that coul;d ‘havc been
raised at trial or on direct appeal cannot be raised in a PCR application absent,f a claim of
ineffective assistance of counsel), citing S.C. Code Ann. Section 17-27-20(b) (1985); Hyman v.
State, 278 S.C. 501, 299 S.E.2d 330 (1983); Peeler v State, 277 S.C. 70,'283%S.E.2d 826
(1981);  Simmons v. State, 264 $.C. 417, 215 S.E.2d 883 (1975), also referencing (%'ummings v,

State, 274 S.C. 26, 260 S.E.2d 187 (1979); Ashley v. State, 260 S..C. 436, 196 S.E.2d 501

38 See Mahdiv. State, 383 S.C. 135678 S.E.2d 807 (2009).
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(1973); Sellers v. Boone, 261 S.C. 462, 200 S.E.2d 686 (1973). As a result, this ground is
dismissed with prejudice. l
Second, this ground was waived and abandoned at sentencing and on iiirect appeal,
\

(See ROA & Brief of Appellant). Parks v. Morris Homes Corp, 245 S.C. 461, 47;1, 141 S.E.2d

129, 134 (1965) (litigant’s failure to bring to the court’s attention any perceived err%ar amounts to
{

a waiver of the issue). Applicant waived this alleged error by failing to bring it tq the attention
! .

of the sentencing court or the S.C. Supreme Court in his appeal. See Gibbs v. Kimqgrell, 3li S.C.
261, 267, 428 S.E.2d 725, 729 (Ct. App. 1993) (discussing waiver). As a result, this; ground must
be dismissed with prejudice. |

Third, applicant has failed to state a claim upon which relief may be érmtw. The
record shows Mahdi was twenty-one years old and not mentally retarded at the timei of the crime,
As set forth-above, there is no evidence in the record that Mahdi was insane at tﬂje time of the
crime, is insane now, or is not competent to be executed, nor that he fits undexi any class of
persons recognized by the United States Supreme Court or the South Carolina Supi%eme Court as
being excluded from application of the death penalty. This ground must be dismisi;ed.

No federal or state authority would support such an objection by trial couipsel. See e.g.
State v. Irick, 320 S.W.3d 284, 297-98 (Tenn. 2010); Mays v. State, 318 s.w.3ci 368, 379-80
(Tex. Crim. App. 2010); Johnson v. State, 27 So.3d 11, 26-27 (Fla. 2010). ES‘ee also e.g.
Shisinday v. Quarterman, 511 F.3d 514 (5 Cir. 2007); In re Neville, 440 F.3d 220% 221 (5™ Cir.
2000), citing In re Woods, 155 Fed. Appx. 132, 136, 2005 WL 3087882, *3 (5™ i?ir. Nov. 17,
2005)(unpublished); State v. Ketterer, 111 Ohio ST. 3d 70, 855 N.E.2d 48 (2006;; Matheney
v. State, 833 N.E.2d 454 (Ind. 2005); Hall v. Brannan, 284 Ga. 716, 670 S.E.#d 87 (2008);
Coleman v. State, No. W2007-0267-CCA-R3-PD, 2010 WL 118696 (Tenn. Crim. ;App. Jan 13,
2010(unpublished). Furthermore, even if applicant could show he suffers from a rilcntﬂ illness,
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this would not prevent his execution, where our Supreme Court has rejected a siuiilar argument
and held that a defendant tound guilty but mentally ill may be sentenced to defath. State v.
Weik, 356 S.C. 76, 587 S.E.2d 683 (2002), cert. denied June 16, 2003; State v. Wiison, 306 S.C.
498, 413 S.E.2d 19 (1992).

The r’ccord also shows Mahdi knew and understood that use of illegal drugs ‘or possession
of a weapon would result in violation of his adult probation. (R. 1487.91). The recéord shows he
chose‘ to engage in such conduct anyway. (R. 1492-1511). Mahdi’s crimes in Vlrgmla North
Carolina, and South Carolina, his acts surrounding Myers's murder, and his u)nduqt as a pretrial
detainee (including his homemade handcuft key) reveal that he has above-average uihtelhgence, is
streetwise, and has a keen criminal mentality.  Mahdi does not have a Jjuvenile :'mentality, as
alleged, but an adult criminal mentality and bad character. |

Mahdi was evaluated by two psychiatric or psychological experts rctained; by trial/plea
counsel (the defensc). Both Dr. Thomas Martin, a psychiatrist, and Dr. Geoffréy McKee, a

psychologist, tound Mahdi had anti-social personality disorder, which is not a m,'t:ntal illness.

Both mental health professionals found Mahdi was not suffering from any mental illness at the

time he committed the offenses against Myers. Both testiﬁed at the PCR heariné that Mahdi
was very intelligent.. Neither testified that Mahdi was immature or had a « Juveml¢ mentality.”
(PCR Tr. 508-61).

This Court had fhe opportunity to view the testimony of Dr. Martin and Dr McKee and
to judge their credibility. This Court finds their testimony regarding Mahdi’s meéltality to be
credible, l

Mahdi was also examined by Dr. Donna Schwartz-Watts prior to the PCR heaning.
While Dr. Suhwanz Watts testified Mahdi’s immaturity was cross-referenced in the records she

did not testity Mahdi had a “juvenile mentality” nor did she testify to what mcnta! age Mahdi
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was, nér his mentality at the time of Myers’s murder. There is absolutely no eY':idence in the
record Mahdi has a “juvenile mentality.” Mahdi has failed to meet his burden oti proof on this
issue. Butler, supra. 5

Contrary to his assertion, the Virginia DJJ records reveal Mahdi had matur%ed beyond his
age, especially with regard to his criminal activities. As a teenager, Mahdi stat?&d his friends
were other fourteen and fifieen year olds, and he was a “leader among his peers,%‘ and was his
“own person.” (Va. DJJ Records MOO431). At the Virginia DJJ, Mahdi admitteil his criminal
behaviors involved a great deal of thought and planning. (Va. DJJ records). iA counselor
noted: “He described his current criminal charges in a very calculated, almost proi‘essiona] way

[
that is alarming.” (Va. DJJ records M000410). “He is developing and behaving like a teenager
,m'uch older.” (See Va. DM records M000410). Mahdi was described as a tcenagler with many
negative attitudes toward authority, rules, limits, and rights and privileges of othe:?'s. (See Va.
DJJ records M00410). !

While in the Virginia DJJ system, Mahdi planned an assault on anothe; inmate and
enlisted the support of other juveniles in this assault. (DJJ records M00425). Tliie victim was
injured in this assault. Mahdi exhibited a negative attitude with staff, and stategfl the attitude

' |
would continue until he got his way. Mahdi cursed staff profusely. (DJJ records }\400425).

Mahdi was found age appropriate with regard to his maturity level duriing his intake
evaluation. (See DJJ records M00418, line 4). Another record indicated that Ma.+di’s teachers
should be aware that “he has demonstrated the capacity to plot, and carry OLit, apparently
unprovoked assaults on peers. He requires extraordinarily close supervision.” (Sc% DIJJ records
M00426). !

Mahdi was tested in 1994 when he was in the fourth grade and his ovi(!rall level of
functioning was at a mid-fourth grade level. At that time, his current level oi’ educational
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functioning fell in the average range. His mathematics equivalent yielded a gradegequivalent of
5.8.  Other tests showed his general information skills at a4 6.8 grade level. Mahcii did struggle
with reading during this time; however, psychological data revealed M_ahdi’;;; intellectual
functioning was in fhe high average range. (See Brunswick County School Rccordsj.

Trial counsel testified .at. the PCR merits hearing, that Mahdi was veriﬁ; intelligent,
recounting that Mahdi informed him that he had hatched a plan whcn he Iivc@i in Virginia
whereby he would gliminate all other drug dealers in his arca, resulting in a “f‘als§ drought” of
drugs. As aresult, Mahdi would make more money selling drugs because evcryonip would have
to come to him for the illegal product. Mahdi also related to trial counsel that he; left Virginia
because homicide detectives were closing in on him for a homicide committed in th;c Richmond,
Virginia area. Trial counsel testified they had no problems communicating ;?'with Mzihdi‘.
Counsel testified Mahdi was calculating and intetligent in being able to disguidit: himselt as
someone else. Counsel related Mahdi impersonated a homcless person in Columbfia in order to
gain entrance into the Oliver Gospel Mission when the car he originally stole ﬂf‘om Virginia
broke down. Counsel related Mahdi  was able to prétend to be a homosexual% in order to
accomplish the catjacking. Counsel related that Mahdi impersonated a police oﬂ?cer while in
Florida, including investigating a crime reported by a citizen. Trial counsel didE not belicve
Mahdi had a “juvenile mind™ or mentality. (PCR Tr. 592-93, 603-1 1, 688-90). Tliis Court had

- an opportunity to view counsel’s testimony on this issue and judge their credibilityjaccordingly.

This Court finds counsel’s testimony on this issue to be credible. This Couﬁ also finds

counsel’s testimony on this issue to be supported by the credible evidence in the reccird.
This Court tinds Mahdi did not present any credible testimony or evidence ¢n this issue,
and therefore he tailed to meet his burden of proof regarding this issue. Butler, supra. Mahdi

has not convinced this Court by a preponderance ot the evidence that he has a “juvegile mind” or
|
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[ .
mentality. In fact, the credible evidence shows, Mahdi has an adult mentality, jand an adult

criminal mentality. This ground has no merit and must be dismissed with prejudicf:.

!

Ground 10(a)/11(a)(v):

11(a)(v) Counsel failed to assert that S.C. Code Section 16-3-20 is unconstituticinal in that it
automatically precludes jury sentencing following a guilty plea in violation of the $ixth, Eighth,
and Fourteenth Amendments as addressed in Ring v. Arizona, 536 U.S. 584 (2002); Moreover,
this statute forces a capital defendant to choose between his right to a jury trial arid his right to
present mitigating evidence, namely that he has accepted responsibility for the ctime. While
this issue has been rejected by state courts, see State v. Downs, 361 S.C. 141, 60}4 S.E.2d 377
(2004), it has not been reviewed by federal courts and counsel were thus ineffectivé in failing to
adequately preserve the record for subsequent litigation. :

In this ground Mahdi alleges trial counsel was ineffective for failing to assert that S.C.
Code Section Ann. Section 16-3-20 is unconstitutional in that it automatically p;reclud@s jury
sentencing following a guilty plea. There is no merit to this ground for several reaéons.

The South Carolina Supreme Court has, on several occasions, rejected the ¢Iaim that the
statute is unconstitutional. State v. Inman, Shearhouse Advance Sheets Opinion-§27081 (filed
December 28, 2011); Srate v. Allen, 386 S.C. 93, 697 S.E.2d 21 (2009), cert. de}llied; State v.
Crisp, 362 S.C. 412, 608 S.E.2d 429 (2005); State v. Downs, 361 S.C. 141, 6054 S.E.2d 377
(2004); State v. Wood, 362 S.C. 135, 607 S.E.2d 57 (2004).*° Therefore, counjsel could not
have been deficient in failing to preserve an issue that has no merit under the law; Mahdi has
failed to show any prejudice because any such objection would have been overruj]ed by Judge
Newman and our state Supreme Court would have found this issue to be without any mernt as it

has on several occasions.

Furthermore, counsel testified at the PCR hearing Mahdi did not want to pld;ad guilty and

39 The South Carolina Supreme Court recently recognized this issue has no merit and has been rep : tedly rejected
by the Court. State v. Inman, Shearhouse Advance Sheets, Opinion No. 27081 (Filed December 28, '01 1).
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have the jury sentence him. (PCR Tr. 682-84). Mahdi had selected 12 jurors and 4 alternates to
hear his trial and decide his sentence. Mahdi decided to plead guilty because Mi"dhdi believed
he had a better chance of receiving a lite sentence from Judge Newman than from tl;ae Jury he had
selected.\q (PCR4 Tr. 682-84). As counsel correctly testified at the PCR heari;]g, the jury,
composed of ordinary citizens, would not have been accustomed to‘ seeing murcﬁfcrs, as Judge
Newman, an experienced circuit judge, and when confronted with the brutalit; of Mahdi’s -
murder of Myecrs, and the videotape of the mﬁrder in North Carolina and its bmtaiity, would in
all likelihood have sentenced Mahdi to death for the murder of Myers. Additior{ally, the jury
would have heard Mahdi's extensive criminal record, both adult and Jjuvenile; %md, the jury
would have heard Mahdi's horrible prison behavior record thle in the Virgi;nia DJJ, the
Virgima DOC, and the South Carolina DOC. This Court had the opportunityi,: to view the
witnesses and hear their testimony on this issue. | This Court finds trial counsel’s ;lestimony on
these issues to be credible. Mahdi offered no testimony to contradict trial counsei’stestimony
on these issues. This Court finds based on trial counsel’s credible testimony and ithc record in
this case, Mz_:hdi wanted to be sentenced by Judge Newman, not the jury he had initially selected
and impaneled. Therefore, it would have made no sense for Mahdi to have objected to the
constitutionality of therstatutc and insist on pleading guilty and being sentenced by ;he Jury, and
counsel was not ineffective .in failing to object to the constitutionality of Section 16-3-20.
Mahdi has failed to show deficient performance or prejudice on the part of counsel in this regard,

A

Strickland, supra. This ground must be dismissed with prejudice.




VI. CONCLUSION
For the above stated reasons, the application for post-conviction relief 1s denied and
dismissed with prejudice. Applicant Mahdi is remanded to the custody of Respcindent for the

completion and carrying out of his sentences.

b2

ILL:

The Honorable Doyet A.
Circuit Court Judge
1* Judicial Circuit

August 18, 2014
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL
SESSIONS
' )
COUNTY OF CALHOUN )
) Indictment Nos.: 2004-GS-09-242
The State of South Carolina ) 2004-GS-09-243
2004-GS-09-244
)
v. )
) SENTENCING ORDER .
Mikal Deen Mahdi, )
)
Defendant. ) 2
: ) 9 C: (: 3 G';
f "",' i—;
. .: : B
Thank you. Please be seated. SR
R
- Good Afternoon. o ST on
S

First, I commend Solicitor Pascde, Deputy Solicitor Sorenson, and Defense

Counsel Mr Walters and Mr. Koger for your professxona.l advocacy and efficient manner

in which you have handled this case. I also thank the CIerk Mr. Hasty and the

Courthouse staff, law enforcement ahd all of the witnesses for the courtesies and ‘Tespect

shown the Court during this arduous proceeding. I especially thank the approximately

400 citizens of Calhoun County who were summoned to jury duty and réponded by
appearing for this extremely important and essential civic x;esponsibility.

I advise all present against any outbursts of expression. Some will agree. Some
will disagree. The decorum of the Court, however, must be maintained at all times.

The Defendant, Mikal Deen Mahdi, was indicted by the Grand Jury of Cathoun
County for murder, burglary second degree and grand larceny of a motor vehicle valued

in excess of five thousand dollars ($5000.00).
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Pursuant to South Carolina Code § 16-3-26, the Solicitor timely notified the
Defendant that he intended to seek the death penalty as punishment for the murder of
James E. Myers. On November 30, 2006, the Defendant waived his right to a jury trial
and pled guilty to all charges after the jury was seated but not yet sworn. Mr. Mahdi
acknowledged that he understood that as a consequence of his guilty plea to murder while
in the commission of a burglary and grand larceny that the Court would conduct a
separate sentencing proceeding and determine whether he should be sentenced to life
imprisonment without the possibility of parole or death. |

From December 4 — 6, 2006, the Court heard additional evidence in extenuation,
mitigation, or aggravation of the puMshmeﬁt. The Court also heard the arguments of
counsel for or against the sentence to be imposed. Mr. Mahdi waived his right to testify
and to have Fhe final closiné argument regarding the sentence to be imposed.

On December 6, 2006, the Court requested and subsequently received memoranda
from bqth counsel for the State and counsel for the Defendént listing all statutory and
non-statutory aggfavaﬁng and mitigating factors believed to have been established by the
evidence.

This Order is as a result of the guilty plea and the separate sentencing proceeding
to determine whether the sentence of the Defendant, Mikal Deen Mahdi, for the murder

of James E. Myers should be life imprisonment without the possibility of parole or death.

FACTS
In the early moming of July 18, 2004, after carjacking a vehicle in Columbia,

South Carolina, the defendant pulled into the Wilco Travel Plaza off Interstate 26 in

W/ .
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Calhoun County and attempted to use stolen credit and/or check cards. Employees at the
Travel Plaza called the Calhoun County Sheriff’ s Office reporting that the defendant was
acting in a suspicious manner. When the Sheriff’s deputy arrived at the Travel Plaza, the
defendant fled into the woods and eventually entered upon land owned by James E.
Myers and Amy Tripp Myers. Mr. Myers was an Orangeburg Department of Public
Safety Captain, who was off duty, but on call at the time. Mr. Mahdi forcefully entered a
shed located on the land. When Captain Myers arrived at his property, Mr. Mahdi was
lying in wait.

Earlier that afternoon, Captain Myers and his wife Amy returned to their home in
Orangeburg County from Edisto Beach after celebrating the birthdays of Amy, his sister
and his daughter. After returning home, he visited his father who lived a short distance
away. Captain Myers left-his father’s home and stopped by his farm in Calhoun County,
He wvient to the shed located on the farm as he had done many times before, This shed
was where he and his wife were married; this shed was their place of peace and serenity;
and this shed held treasured memories and dreams of Captain Myers and his wife. On the
premises was Mikal Deen Mahdi who shot Captain Myers nine times, with a .22 caliber
semiautomatic rifle that was stored in the shed. Three of the bullets were to the head.
" The defendant poured diesel fuel over Captain Myers’s body and lit him on fire. The
defendant then stole Captain Myers’s city issued truck and rifles and fled to Florida. On
July 21, 2004, the police department in Satellite Beach, Florida apprehended the
defendant after a chase. He was driving Captain Myers’s truck.

‘Based upon the defendant’s guilty plea, testimony presented, and other evidence

in the case, the court finds and concludes as follows:
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AGGRAVATING CIRCUMSTANCES
The State alleges the following statutory aggravating circumstances:

1. The murder of Captain James E. Myers was committed whﬂe in the
commission of burglary in the 2" degree.

2. The murder of Captain James E. Myers was committed while in the
commission of larceny with use of a deadly weapon.

Mikal Mahdi pled guilty to Murder, Burglary in the 2™ degree and Grand
Larceny. 'Th_e State presented additional evidence during the sentencing prowcdings
concerning the manner in which the murder of James E. Myers occurred while the
Defendant was committing these crimes. Further evidence was presented indicating that
the Defendant stole from the victim his police issued vehicle and two rifles — one of
which was used to kill the victim. I find .that these two aggravating circumstaﬁoes were
provén beyond a reasonable doubt.

The State zﬂleges the following as additional statutory aggravating circumstances:

3. The murder of Captain James E. Myers was committed while in the
commission of robbery while armed with a deadly weapon.

4. The marder of a Captain James E. Myers occurredﬂuring or because of the
performance of his official duties.

There is strong evidence to suggest that items were taken from the person of
Captain Myers, particularly his police badge that was never recovered. The evidence also
suggests that a South Carolina Law Enforcement Division (SLED) investigaﬁvé file on
the premises being worked on by Amy Tripp-Myers, then a SLED agent, had been
disturbed during the time the Defeﬁdant was alone in the shed. This is evidence that the

i)efendant knew or should have known that he was on the premises of a person or
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persons im(olved in law enforcement. I conclude, however, that the State has failed to
prove these two aggravating circumstances beyond a reasonable doubt. Therefore, I have
neither considered nor givén any weight to these two allegations as aggravating

circumstances.

The State also alleges the following non-statutory aggravating circumstances:
Characteristics of the l.)efendantA
The State presented compelling evidence of prior and subsequent bad acts of the
Defendant which are relevant to show his bad character, evil nature,an& rﬁa.lignant heart.
These incidents covered a period over eight years showing the Defendant committing a
senes of crimes, including housebreaking, stealmg guns, robbing people, sellmg crack
cocaine, vandahsm and malicious wounding. These bad acts are summanzed as follows:
On January 7, 1998, while in the Virginia Department of Juvemle Justice for
grand larceny and breaking and entering, Mr. Mahdi, then 14 years of age, conveyed to a
counselor during an evaluation profile, that his only strength was robbing people. On
..Tune 30, 1998, Mr. Mahdi, then 15 yearé old, was involved in an over 9 (nine) hour -
standoff with the Brunswick County Virginia SherifP's Department who was attempting
to execute an  Order to return the Defendant to a juvenile detention facility, when Mr.
Mahdi made the comment according to Brunswick County Sheriff James Woodley that
“Im gonna kill a cop before I die.” On November 23, 2000, the Defendant then 17 years
of age, attempted to grab the gun of a Richmond, Virginia, police officer who was
attempting to arrest Mr. Mahdi on a vandalism charge for slashing his mothefs

automobile tires. During this arrest, Mr. Mahdi commented, according to Officer Mike

o,
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Koehler that he “should have killed that crazy bitch,” referring to his mothet. On April
17, 2001, then 18 years old, while attempting to break into an apartment in Richmond,
Virginia, Mr. Mahdi stabbed Moises Rivera, a maintenance supervisor, five (5) times,
resulting in a felony conviction for malicious wounding. Mr. Mahdi received a fifteen
(15) year prison sentence sx-lspwded to the service of thirty-nine (39) months to be
followed by fifteen (15) years of probation.

During each of these periods of incarceration, Mr. Mahdi’s behavior was
mal'adgpi:ive, assaultive, and demonstrated an wutter disrespect for authority, including
threatening the life of a Detention officer.

Following Mr. Mehdi’s release on probation on May 12, 2004, his criminal
activities escalated during a crime spree that resulted in his killing Christopher Jason
Boggs during a robbery of an Exxon Station in Winston Salem, North Carolina on July
15,' 2004. Mr. Mahdi shot Mr. Boggs twice in the face at point blank range with a
weapon that had been stolen from his grandmother’s nqighbor’s house in Lawrenceville,
Virginia. On July 18, 2904, three days later at approximately 3:30 a.m., Mr. Mahdi
carjacked Corey Pitts in Columbia, South Carolina using a chrome _plated handgun.
Following his murder of Captain Myers, Mr. Mahdi was apprehended on July 21, 2004
in Satellite Beach, Florida after jumping out of Captain Myers city-issued truck armed
with a Ruger .223 assault rifle belonging to the Orangeburg Department of Public Safety.
Following his arrest, Mr. Mahdi stated according Sergeant Darren Frost of thé. Satellite
Beach Police Department that he did not shoot Sergeant Frost only because the gun was
stuck in a three shot burst and heldid not think he could shoot him, the other cop,

referring to the other police officer, and the f’ing dog. While in safekeeping in the South
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Carolina Department of Corrections awaiting this trial, Mr. Mahdi made numerous
threats to kill various Department employees.

| I find that The State has established by clear and convincing evidence the
Defendant’s bad character and propensities. This evidence is an important consideration
to the Court in assessing the Defendant’s characteristics, but not as proof of any alleged

statutory aggravating circumstance.

MITIGATING CIRCUMSTANCES
1 have considered all statutory mitigating circumstances and non-statutory mitigating
circumstances argued by the Defense as well as other mitigating circumstances supported

by the evidence.

Statutory Mitigating Circumstance

Defense counsel argues that the Defendant’s youth should be considered by the

court in determining the appropriate sentence to be imposed. Mikal Deen Mahdi was
twenty-one (21) years old at the time of the murder of Captain Myers. When last tested
at age 14, the Defendant’s IQ was 108 — slightly aﬁove average. While this is a young
age for such a serjous crime, Mikal Deen Mahdi begap his criminal career at an early age,
having entered the Virginia Department of Juvenile Justice at age 14. He is experienced
in the world of crime. By the time he committed these crimes, Mr. Mahdi was well

aware of the severity of his crimes and the possible consequences.
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I have considered the defendant’s young'age, but I have not afforded it great
weight in reaching my decision. There is nothing about Mx. Mahdi’s age or mentality
that in any way mitigates, excuses, or lessens his culpability and neither should it be

given any significant weight in the Court’s ultimate decision as to his sentence.

Non-Statutory Mitigating Circumstances

I have also given consideration to what the defense contends to be the
Defendant’s tﬁrbulent and transient childhood and upbﬁnging. In reviewing the
testimony of Margie Hammock, the Defense’s clinical social worker expert, there is no

reference to physical or sexual abuse suffered by the Defendant. In addition, records of

the Virginia Department of Juvenile Justice indicate that the Defendant’s father, brother, -

and grandmother continually expressed great care and concern for his well-being. While
Mr. Mahdi’s family life may have been less then ideal particularly without the presence
of a loving and caring mother, I do not believe that his difficult childhood and family life

contributed in any significant way to his senseless criminal activities. Therefore while I

have considered this non-statutory mitigating circumstance, I do not believe that it should

be given any significant weight in the Court’s ultimate decision as to the sentence to be
imposed.

The Defense presented testimony from Mr. James Aiken, a prison adaptability
expert. Mr. Aiken, a hiéhly credentialed expert, testified concerning Mr. Mahdi’s
potential adaptability to prison life.

I have reviewed and 'considered Mr. Mahdi’s records regarding his prior behavior
in various comectional institutions. He has consistently been disruptive and

v
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uncooperative and has threatened to kill prison employees. Officers have repeatedly
found homemade weapons, ropes and other contraband in the Defendant’s cell. During
this trial, the Defendant brought a homemade handcuff key into the courthouse with the
intent to use it, if possible to escape, thus posing a serious threat to courtrcom security.
The Sheriff of Calhoun County testified that Mr. Mahdi stated to him that he made the
key while being housed and monitored at the State’s highest security level facility.

While Mr. Aiken gave impressive testimony, based on Mr. Mahdi’s behavior in
correctional institutions throughout his adolescence and adult years, I do not believe that
he is sufficiently adaptable to prison life for this non-mitigating circumstance to be given
any significant weight in the Court’s ultimate decision as to the sentence to be imposed.

The defense further argues as a non-statutory mitigating Circuzﬁstance that the
Court should consider the Defendant’s guilty plea in determining the appropriate
sentence to be imposed. The Defendant’s guilty plea occurred during thg fourth day of
his trial, following jury selection but prior to the jury being swom. This was one day
following his attempted escape through the use of the homemade key. In addition, Mr.
Mahdi has failed to demonstrate any remorse for his actions at any point in time known to
the Court. Therefore, I conclude that no significant weight should be given to this non-

statutory mitigating circumstance in the Court’s ultimate decision as to the sentence to be

imposed.

169U



VICTIM IMPACTY

- Mikal Deen Mahdi murdered a husband, father, grandfather, son, and friend to
many. Captain Myers was a well-respected police officer, an outdoorsman, a mentor and
a treasured jewel of humanity. Mikal Deen Mahdi burglarized Captain Myers’s farm
~ shed and stole his family’s sense of security and serenity. He robbed the Myers family

and their many colleagues and friends of their right to peaceful enjoyment of life.

SENTENCING RATIONALE

In considering the appropriate sentence to be imposed, 1 am acutely aware that I am being
called upon to determine what few of my brethren and sisters on the bench have been
called upon to do. It is being the sole judge of whethel; Mr. Mahdi should be sentenced to
life in prison without the possibility of parole or death by electrocution of lethal injecﬁon.
It is an awesome task — which I do not take lightly.

United States Supreme Court Justice Potter Stewart referred to the penalty of
death in the case of Furman v. Georgia as being different from all other forms of criminal
punishment, not in degrees but in kind. It is unique in its total irrevocability; it is unique
in its rejection of rehabilitation as a basic purpose of criminal justice; and it is unique,
finally, in its absolute renunciation of all that is embodied in our concept of humanity.

My challenge and commitment throughout my judicial career has been to temper
justice with mercy and to seek to find the humanity in every defendant that I sentence.

That sense of humanity seems not exist in Mikal Deen Mahdi.
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The State pleads for justice- Mr.. Mahdi’s plea is for mercy.

In evaluating these two ideals, I am reminded of my duly sworn oath to preserve,

protect, and defend the Constitution of this State and the United States of America. This

obligation that I have applies not only to Mikal Dean Mahdi but as importantly it is an
obligation that | have to all the citizens of the Sate of South Carolina.

The State and the Defendant are entitled to Justlce Today, the Defendant also
seeks mercy- the same mercy that perhaps Captain James E. Myers sought for an instant
before Mikal Deen Mahdi fired nine bullets into Captain Myers’ body from one of
Captain Myers’s prized weapons, before setting his body on fire with matches and diesel
fuel belonging to Captain Myc}'s.

In extinguishing the life, hope, and dreams of Captain Myers in such a wicked,
depraved and conscienceless manner, the Defendant Mikal Deen Mahdi also
extinguished any justifisble claim to receive the mercy he seeks from this Court.

In considering all of the evidence in this case, I have concluded that the only
appropriate punishment for the murder of Captain James E. Myers is dB;.th. As to
Burglary gnd degree and Grand L&wny, the sentencé is fifteen years and ten years,

respectively, consecutive to the sentence for murder and consecutive to each other.

AFFIRMATIVE FINDING
I find as an affirmative fact that the evidence in this case warrants the imposition
of the death penalty and that its imposition is not a result of prejudice, passion, or any

other arbitrary factor.
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It is therefore the judgment of the law and the sentence of the Court that you the
Defendant Mikal Déen Mahdi be taken to the South Carolina Department of Correstions,
henceforth to be kept m close and safe confinement, until the 8% day of February 2007,
upon which day, between the hours of 6:00 am. and 6:00 p.m., that you the Defendant
Mikal Deen Mahdi shall suffer death in the manner provided by law. May God have
mercy on your soul.

The execution of the sentence will be stayed pending the automatic appeals and

‘reviews as required by law.
THIS COURT IS ADJOURNED.
December 8, 2006 / //\j\/"-"/\W‘B
' n Newman
Presuhng Judge
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