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Pursuant to Rule 240, SCACR, Respondent Crescom Bank, Successor by Merger
to Community First Bank, (“Respondent”) submits it’s Return to the Petition for
Rehearing submitted by Appellants Church of God and Church of God of South Carolina
(the “Appellants”) dated January 31, 2018 (the “Petition”).

STANDARD OF REVIEW

In order to prevail on a petition for rehearing, Appellant must demonstrate the
Court overlooked or misapprehended its argument. Rule 221(a), SCACR; Kennedy v.
South Carolina Retirement System, 349 S.C. 531, 564 S.E.2d 322 (2001). “The purpose
of a petition for rehearing is not to present points which lawyers for the losing parties
have overlooked or misapprehended, nor is it the purpose of the petition for rehearing to
have the case tried in the appellate court a second time.” Kennedy v. South Carolina
Retirement System, 349 S.C. 531, 532, 564 S.E.2d 322, 322 (2001), citing Jean H. Toal,
Shahin Vafai & Robert Muckenfuss, Appellate Practice in South Carolina 309 (1999)
(citing Arnold v. Caroliﬁa Power & Light Co., 168 S.C. 163, 167 S.E. 234 (1933)).

ARGUMENT

The Appellant has failed to set forth any arguments which the Court did not
entertain and address in the briefs and during oral argument. Indeed, the arguments made
by Appellant in the Petition were discussed in detail in the Appellant’s Final Brief, Reply
Brief and oral arguments, and were considered and rejected by this Court in its opinion.
See Church of God and Church of God of South Carolina v. Mark Estes et al., Op. No.
2018-UP-030 (S.C. Ct.App. filed January 17, 2018) (the “Opinion”). As to the
Appellants’ arguments themselves, Respondent incorporates by this reference the

arguments and authority set forth in Respondent’s Final Brief and oral argument.



In their Petition, the Appellants merely repeat prior arguments that were rejected
in the Opinion. For example, the Appellant argues that the “Court failed to consider or
discuss the effect . . . that the Church paid the mortgage to Crescom Bank without
knowledge that its former pastor had taken the money for his own use, and not that of the
Church.” This is identical to an argument posited by the Appellant in the Final and Reply
Brief. Appellaﬁt 's Final Brief at 8-10; Appellant’s Reply Brief at 1-2. This was not a
misapprehension of the Appellant’s argument. Rather, it is clear that the Court agreed
with Respondent that, because the Appellant had full knowledge that the loan and related
mortgage were not authorized by its representatives at the time the loan was repaid, the
Appellant made the payment with full knowledge of the relevant and material facts.
Respondent’s Final Brief at 8-10. Accordingly, the Court did not err in relying on
Hardaway v. S. Ry. Co., 90 S.C. 475, 488-489, 73 S.E. 1020, 1025 (1912) and Moody v.
Stem, 214 S.C. 45, 60, 51 S.E.2d 163, 169 (1948) as support for its conclusion.

The Appellant also argues that the Court failed to consider the argument that the
slander of title cause of action is governed by the ten year statute of limitations found in
S.C. Code Ann. § 15-3-350. This 1s also an argument that was explicitly made to the
Court and rejected. Appellant’s Final Brief at 11-13. There is no case supporting the
Appellant’s claim that S.C. Code Ann. § 15-3-350 — a ten year statute of limitations -
applies to a slander of title action. Rather, the Court correctly relied on the litany of case
and secondary law cited by Respondents for the proposition that a slander of title cause of
action is govei’ned by the two year statute of limitations set forth for slander and libel in
S.C. Code Ann. § 154-3-550(1). The Court did not misapprehend any arguments made

by the parties and did not err in applying the two year statute of limitations.



-

The Appellant also attempts to rehash arguments supporting their position as to
the aiding and abetting breach of fiduciary duty cause of action. Those arguments were
presented and rejected by the Court. Appellants’ Final Brief at 13-14. Further, the
portions of the record cited by the Appellants do not even support their argument.
Rather, the record citations prove only that Crescom relied on the closing attorney to
properly handle the transaction, not that Crescom knew the mortgage may have been
unauthorized. Further, simple knowledge of the alleged breach is not sufficient. As set
forth the Opinion, the Appellants must prove that the Respondent “knowingly
participated” in the alleged breach. Future Group, Il v. Nationsbank, 324 S.C. 89, 99,
478 S.E.2d 45, 50 (1996). The Appellant provided no such proof. Finally, the Court also
found that summary judgment was proper because the aiding and abetting breach of
fiduciary duty cause of action is barred by the applicable three year statute of limitations.
Opinion at § 6. This provides an independent basis for upholding the trial court’s order,
and the Appellants did not seek reconsideration of this portion of the Opinion.

The Appellants also argue that the Court failed to address or misapprehended the
closing attorney’s role in the subject transaction and improperly imputed that attorney’s
knowledge to the Appellants. This is, again, a repeat of arguments made in Appellants’
Final Brief, Reply Brief and oral arguments. Appellants’ Final Brief at 16-18;
Appellants’ Reply Brief at 1-2. The Court considered this argument, but ultimately
agreed with the Respondent that the Appellants’ own agents hired the closing attorney,
and his knowledge was imputable to the Appellants. The Court did not misapprehend
these arguments which were properly presented in the briefs. Further, this ruling is not

necessary to assist the Court in reaching its decision to affirm. The trial court granted



summary judgment as to all of the Appellants’ causes of action on other grounds, and
those grounds were affirmed in the Opinion. Opinion at f 1-4, 6.

CONCLUSION

For the reasons set forth above, Respondent requests an Order denying the
Appellants’ Petition for Rehearing, and awarding the Respondent such other and further

relief as this Honorable Court shall deem just and proper.
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March 1, 2018 Womble Bond Dickinson (US) LLP

Post Office Box 999
Charleston, SC 29402

5 Exchange Street

o Charleston, SC 29401
The Honorable Jenny Abbott Kitchings

Clerk, South Carolina Court ot Appeals t 8437223400
1015 Sumter Street f: 8437237398

Direct Dial: 843-720-4629
E-mail: Matthew.Tillman@wbd-us.com

Re: Church of God, et al. v. Mark Estes, et al.
Appellate Case 2015-00184
WBD File No: 85249.0040.9

Dear Ms. Kitchings:

Enclosed for filing please find the original and seven (7) copies of Respondent’s Return to
Petition for Rehearing and Proof of Service in the above action. Please return a filed, time stamped
copy to me in the enclosed pre-addressed, stamped envelope.

Thank you for your assistance in this matter.
Yours very truly,

Womble Bond Dickinson (US) LLP
Moo | —_
Matthew E. Tillman RB CEIVED

MET/cbe MAR 05 2018
Enclosures: as stated
SC Court of Appeals

cc with encl: Oana D. Johnson, Esq.

George J. Kefalos. Esq.

C. Steven Moskos, Esq.
Carol B. Ervin, Esq.

Brian L. Quisenberry, Esq.
Charles S. Altman, Esq.
Meridith L. Coker, Esq.
Rolando Rivera Osorio

Womble Bond Dickinson (US) LLP is a member of Womble Bond Dickinson (International) Limited, which consists of independent and autonomous
law firms providing services in the US, the UK, and elsewhere around the world. Each Womble Bond Dickinson entity is a separate lega! entity
and is not responsible for the acts or omissions of, nor can bind or obligate, another Womble Bond Dickinson entity. Womble Bond Dickinson
(International) Limited does not practice law. Please see www.womblebonddickinson.com/legal notices for further details.
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