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WALTER DURHAM PLEA - 7/27/10 | Page 3

" July 27, 2010 11:52 a.m.

'MS. JORDAN: Walter Durhém?

(The Defendant stepped fqrward-with his attorney.)

(Whereupon, |

WALTER DURHAM

first being duly sworn, ﬁestified as follows:)

MS. JORDAN: Your Honor, this is Walter Durham. He
stands before the Court on fé&f?sepérate indictments.

All of the indictments have gode ——?two of the
indictments have gone to the'gfand 3ury; two of them have
not.

The indictments that have gone to a grand jury are
09-GS-42-6325 and 2010-GS-42-412. Those are charges for
shoplifting third of subséquént. |

The other two charges héﬁéfnot§been presented to the
grand jury, that’s under 201@4ﬁ701;§he has initialed
waiving presentment. And 2010J$702§hé has also initialed
waiving presentment.

There is restitution in the amount of five hundred
and ninety-nine dollars ($599.00) to HH Gregg and two
hundred and two dollars ($202.00) tb Food Lion.

He is pleading with a recemmendation of concurrent
sentencing. He is representeéd by Mxr. Cheek from the

public defender’s office.

THE COURT: And the other two charges that he is

' PAMELA FAUCETTE, CVR - 864--574-9534 ori 336-260-2864
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waiving presentment on! are for...?

MS. JORDAN: They?are alsb shaoplifting third or

subsequent.

(Brief Pause)

THE COURT: Are
THE DEFENDANT:
THE COURT: How
THE DEFENDANT:
THE COURT: How
THE DEFENDANT: I
THE COURT: Befor
employed?

also

THE DEFENDANT: Y

THE COURT: Doing

THE DEFENDANT: I

do HVAC and carpe
THE COURT:

THE DEFENDANT: I

Greenville doing maint

THE COURT: S0, W

you licensed through A

THE DEFENDANT: N

How -~

ybu,Walteg A.%Durham (phonetic)?
Yes, sir.

olld are yéu, Mr.‘Durham?
Fifty;fivé'(SSJ.

far did you go in school?

graduatéd, ﬁour Honor.

e you wéht td jail, were you

bs, sitgz'

'what?

am a licensed electrician and I
ntry work.

L

was workiﬁg“fOr a hotel chain in
enance:. -

hen yoh%ééy ij’re licensed, are
LO (phbﬁéficf?in Columbia?

b, sir.''I wds actually licensed

through the city of'SpErtanburé undler a grandfather

under the license.

THE COURT: Oh, ybu —-- yoé weﬁé there pbefore you had
i v

PAMELA FAUCETTE, CVR - 86?—574-@534 or 336-260-2864
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- WALTER  DURHAM PLEA - 7/27/10 : | Page 5

to get a license?

THE DEFENDANT: Yes, sir.

THE COURT: All right. Are yoﬁ married?

THE DEFENDANT: No, sir,‘I’m divorced.

THE COURT: Do you have any children?

THE DEFENDANT: Yes, sir; I ha;e four children.
They are all over the age of'éﬁghteén (18) .

THE COURT: Okay. Are yéu undér the influence of
any medications, drugs, or alcohol éoday?

THE DEFENDANT: No, sir. | A

THE COURT: Mr. Durham, under indictment 2010-1701,
shoplifting third or subsequent, ana 2010-1702,
shoplifting third or subsequedt, néeither have been
presented to the Spartanburg @ountyigrand jury.

And you have a right to ﬁa§e béth of those
indictments presented to the @ﬁand sury, in which event
at least twelve (12) of eighféén (lé) grand jurors would
have to vote to find probable:causégto go forward on
either one of those indictments. Do you understand?

THE DEFENDANT: Yes, sir, Your: Honor.

THE COURT: When you plead guillty, you are giving up
the right to have those indidtment§ presented tovthe
grand jury. Do you understand thaé?

THE DEFENDANT: Yes, sir.

THE COURT: Do you wish te go ‘forward with your

PAMELA FAUCETTE, CVR - 864-574-9534 oX 336-260-2864



10
11
"12
13
14
18
16
17
18
19
20
21
22
23

24

25

WALTER DURHAM PLEA - 7/27/1p

Page 6

guilty plea today and @aive your right of presentment of

both indictments to th
THE DEFENDANT: Y
THE COURT: Do yo
right té a jury trial
THE DEFENDANT: Y
THE COURT: And,
be presumed to be inno
prove each and every e
against you beyond a r
that?
THE DEFENDANT: Y
THE COURT: By pl
right to jury trial.

THE DEFENDANT: Y

o Sparté@bur@fCounty grand jury?
es, sirr :

o undep%éandiﬁhat you have the

bn all four df the indictments?
=S, sir.: |

ﬁn that trial or trials, you would
cent. And the State would have to
lement of‘all?chargés pending

pasonable doubt. Do you understand

es, sir;i .
bading g@iltﬁ, you give up your

Do you’tﬁ@erﬁtand?

es, sir.

THE COURT: Do yoP wish to go forward with your plea

on all four indictment
trial on those indictm
THE DEFENDANT: Y
THE COURT: bo yo
constitutional right -
of these indictments,

testify against you an

the right to present c

s and waive ﬂour right to a jury
ents?
es,.sir3f %

8! undenétand%that you have the

L rightsi-wiﬁh regard to each one

to conf?ént iny'witnesses that

i
1

d to crobs examine those witnesses,

ompetent’ evidence in your defense,

as well as the right tpo remaihfsilqht?

PAMELA FAUCETTE, CVR - 86

4-574-9584 of 336-260-2864
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WALTER DURHAM PLEA - 7/27/10 5 Page 7

THE DEFENDANT: VYeés, sir.

THE COURT: If you went to triél, on any indictment,
or all four of the indictmenté; an&gyou did not testify,
the judge would instruct the jury E%at they could not
hold the fact that you didn’t téstiffy against you in any
form or fashion. Do yéu undéiéﬁand%

THE DEFENDANT: Yés, sir:

THE COUﬁT: When you plééé guﬁhty, you are telling
the Court that you waive or Sfé'gi&gng up these
constitutional protections. Do youiunderstand that?

THE DEFENDANT: Yes, siré

THE COURT: Do you wish t6 go forward with your
guilty plea and waive these constitutional rights?

THE DEFENDANT: Yes, sir; I do@

THE COURT: 1If you contéﬁéfthak you have any
defenses, to any of these fod%'indf%tments, you will
waive those defenses by pleadirig gdhlty.

THE DEFENDANT: Yes( sir.

TBE COURT: You also are saying I agree that with
-- with the allegations contained in all four of those
indictments against yoﬁ as being true.

THE DEFENDANT: Yés, sir.

THE COURT: Knowing all that, ?o you want to go
forward with your plea? -

THE DEFENDANT: Yes, sir. .

PAMELA FAUCETTE, CVR - 864-574-8534 oxr 336-260-2864
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THE COURT: Do yop undeg§§§nd§;hat I could sentence
you today to forty (40 yearéfégvgﬁﬁson?

THE DEFENDANT: Yes, sir,’

THE COURT: And I{can make thdge -- those. charges or
sentences consecutive?

THE DEFENDANT: Yes, sir..

THE COURT: Such that you:servie out your time on one
before you get into thé service on ithe other?
THE DEFENDANT: Yes, sir.

THE COURT: Knowing all @f thaﬁ, you want to go

forward>with your plea today?%éi %

THE DEFENDANT: Yes, sir..

THE COURT: Under indictmént 409—6325 (sic], are you
guilty of shoplifting khird orksubékquent offense?

THE DEFENDANT: Yes,. sir. .

(Brief‘Pause)

THE COURT; And i says“bm:oréaround October 12%,
two thousand and nine (2009’,5éhati§ou went into Bi-Lo
and carried away ﬁerchandise from ﬂ%at establishment. Is

THE DEFENDANT: Yps, sir,: i

that correct?
THE COURT: What did yah%éarrﬁ away?

THE DEFENDANT: Bker and'meat@and beef products.
(Brief Pause) - §

THE COURT: Under| indictmbat 2010-412, are you

PAMELA FAUCETTE, CVR - 864-574-9534 oz 336-260-2864
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 WALTER DURHAM PLEA - 7/27/10 : i Page 9

guilty of shoplifting third or subséquent offense?

THE DEFENDANT: Yes, sir.

THE COURT: And it says that'og October 10%" you went
into the Food Lion and took away merchandise from that
establishment; is that correct?

THE DEFENDANT: Yés, Sir.. §

. THE COURT: What éid you:take?§

THE DEFENDANT: Béer andﬁmeatsé

THE COURT: Under indictnment 2610—1701, are you
guilty of shoplifting third degree?é

THE DEFENDANT: Yes, sir.

THE COURT: And it says that around February 4", two
thousand, ten (2010}, ?ou took item% -- well, you took
computers and merchandise fromESamﬂg; is that correct?

THE DEFENDANT: Yés, sir. .

THE COURT: What &lse othér tﬁ?n the compﬁters?

THE DEFENDANT: Néthing,:sir.g

THE COURT: Just computers?

THE DEFENDANT: Yes, sir.

THE COURT: And they’re'Vélue& at greater than a
thousand dollars ($1000); is tﬁat ﬁorrect?

THE DEFENDANT: Yes, sir: :

THE COURT: Underiindid%ﬁént %010*1702, are you
guilty of shoplifting khird o;lsub%equent offense?

THE DEFENDANT: Yes, sir.

PAMELA FAUCETTE, CVR - 864-574-9534 oé 336-260-2864
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WALTER DURHAM PLEA - 7/27/10 | : ~ Page 10

THE COURT: It says on February 4" you went into HH
Gregg and took a 32-ingh t.v. M&th éhe intention of
depriving HH Gregg of dwnershi@”of éhat property; 1is that
correct? .

THE DEFENDANT: VYds, siﬁ;.} :

THE COURT: Did ygu takééﬁnything else other than
the 32—inch T.v.? |

THE DEFENDANT: Ng, sir. :

THE COURT: Are yogu satiSﬁied-@ith the services of
your attorney? |

THE DEFENDANT: Yes, sizr. é

THE COURT: Has he re%s@ﬁéﬁly ?one everything you’ve
asked him to do on each-one~of thésé indictments?

THE DEFENDANT: Yés, sir.

t

THE COURT: As wel|stand Here ih court today, is
there anything that you conteﬁd3tha& your attorney has
not>done, on any of these in@ﬂéﬁmenﬁs, to either
investigate the case or to préﬁare*%he case, that he
should have done prior|to coming taicourt today?

THE DEFENDANT: ' No, sir. %

THE COURT: Are ypu full??Sétﬁ%ﬁied with your
attorney on each one of theséﬂ;mdid#ments?

THE DEFENDANT: Ys, sir.: é
THE COURT: Mr. Cneek,_have yob met with Mr. Durham

on each one of these ipdictments td explain the elements

PAMELA FAUCETTE, CVR - 864-574-95B4 ox 336-260-2864
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' WALTER DURHAM PLEA - 7/27/10 _ ? Page 11

of the charges pending against him, .the time he could
get, whether or not hejhas any defeﬁses to the charges,
as well as explained to him hiS»conétitutional rights?

MR. CHEEK: VYes, sir, I have.

THE COURT: Do you believe thaé there is a
substantial factual basis for:MI, Dirham’s decision to
plead guilty on each oée of tﬁéée féur indictments?

MR. CHEEK: Yes, éir, I do. :

THE COURT: Do yo@ agree with %is decision to plead
guilty on each one of these four inéictments?

MR. CHEEK: I do, Your Honor. |

THE COURT: Okay.f Tell me'abo@t Mr. Durham, please.

MS. JORDAN: Thank you, four H%nor. 1’11 start with

the incident that goes;with im@ictmbnt 09-6325.

1

On October 12%, t@o thouéénd,jnine (2009), he went

to the Bi-Lo located hére in Spartaﬁnburg at -
: C i

— (phonetic), took m'?‘ultiple cases of beer,
a package of meat, toilet papef, anh a bag of chips.

The items were refurned. Ther; is no restitution.

The next case, Yopr Honor, iséto indictment
2010-412. That happen%d on OCtobeé the 10, two thousand
and nine (2009). : - t

The defendant weni‘t into the Fo%!od Lion located at -

: Lo - I
ani took beer add food. The

i

ldollars (5202.00) as

restitution is two hundred an&’ two

PAMELA FAUCETTE, CVR - 864-574-9534 o# 336-260-2864
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outlined on the restit

Page 12

htion order fbrm.

As to the remaining indicdtments from two thousand

and ten, 1701 occurred

when he wentéto Sam’s Club and

took electronics on February the 4W§of two thousand and

ten (2010).

4

i

The same day, as to indicﬁment§1702, he went to HH

" Gregg at -

(phone&ic) and took a 32-

inch television. Judgé, the restit&tion in that case is

the five hundred and n
We would, on beha
no contact provision.
crimes that elevate al
The Defendant did
set of shopliftings th
THE COURT: Ail r
(Brief Pause)
MS. JORDAN: Your
earlier, but our recom
concurrent sentencing.

not.

THE COURT: You di

MS. JORDAN: Okayj

THE COURT:

inety-nine do?lars $$599) .

Lf of éll of:%he stores, request a
He has two or more prior property
L of thééé t& third or subsequent.

admit t6 the| officer on the last

bt he has a crack problem and that
ack that dayﬂ

ight.

Honor, I dorl't know if I stated it

mendatief in 'the case was for

I —— 1 don'lt recall if I did or

All rfight. Mr. C&eek?

MR. CHEEK: Your Honor, we reépectfully ask the

4-574~9584 od 336-260-2864
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' WALTER DURHAM PLEA - 7/27/10 . k Page 13

Court to consider that ‘the State haé made a
recommendation of concérrent séntenéing. All of these
charges, while they aré egregious, ére of the same
nature. :
: . {

My client>has oth%rwise ddﬁe v%ry well with
edﬁcating himself and éettin@“ﬁimseif skills, but
acknowledges he fell iéto a éUBstan%e abuse problem

related to Crack

He initially was in an aCC1dent 'was on pills. And,
then, medicating with pllls, gettlng the pills. And,
then, the pills led to: ‘crack cocaineé.

Your Honor, we wobld just ask the Court to look at
the cycle here and -- and ask the Cpurt to consider any
mercy and leniency in sentenc1ng ;

He certainly appré01ates that thls interferes with
his ability to -- to chrry out his trade He knows that
he has -- while he is hot martied rhght now, he does have
a woman who has been hgre with hlm'several times in the
past. - |

She tried to helpimove this cﬁse forward. He cares
about her. She wants to have: a faﬂ1ly with him. We just
ask the Court to allow'hlm to: do tHat sooner than later,

i

Your Honor. i - 1

THE COURT: What &ype of%prioﬁ record does he have?

'MS. JORDAN: Youﬂ Honoﬁ,?“76,@reckless driving,

PAMELA FAUCETTE, CGVR - 864-574-9584 of 336-260-2864

13
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. WALTER DURHAM PLEA - 7/27/1

assault on a officer,
‘80 ---

THE COURT: Slow
reckless, ABHAN, assau

MS. JORDAN: Yes,
check; '80, petit larc
‘84, DUI, DUS times tw
traffic offender and a
offender,. two counts o
CDV; ‘91, two counts o
three (3) counts of di
counts.fraudulent chec

In ‘94 from Georg
deception, obstructing
information; '95, poss
shoplifting;

‘97, trespassing,
subseqﬁent property of
subsequent;

1999, four (4) co
grand larceny; 2007, s
false pretense, and pe

THE COURT: Mr. D

would like to say?

THE DEFENDANT: Y

0 f Page 14

ABHAN; ‘79, ﬁraudulent check:

i
1
1

. H
‘that fefslow1down. Okay, it’'s

Lt on aﬁfoffﬁcer...?
Your'Hémor.: ‘79, fraudulent
eny, DUi; ‘81& DUI; ‘82, DUI, DUS;
E - I'misorr§, DUS, habitual
nother DUI; ‘%5, habitual traffic
£ obtalinhing d&ugs by fraud; \87,

£ petit:larcéky; ‘92, two DUSes,
stributi@m ofiValium, seven (7)

k .

ia, thpéé~(3y counts of theft by

police, and giving false

ession of pills, CDV; ‘96,

possession of pills, third or

fense; '98, a%dplifting third or

ints shmglifqtng; 2001, two counts

1oplifti@g, o taining property by

cit lardény.
tirham, do you| have anything you

i

i s

€s, Your Honog. I can offer no
|

i

PAMELA FAUCETTE, CVR - 861-574-9%$34 ox 336-260-2864
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excuses for my acts ané I takeé fullfresponsibility.

I would like to aéologiZe'tortbe victims and to the

Court and to my family§ I do-realiﬁe that I owe a small

amount of restitution and I‘miwillihg to pay that in

full.

I’ve had several honths-#g ref!
. i . .

and my actions and wit$ a clédr hea

I wanted to say that I

| S !
gve got ‘my pt

lect on my situation
d I’'ve done this. And

Hiorities in order --

just give me time to gét my prioritiies in order.

And regardless of%the semﬁencihg that I receive

today, Your Honor, I ihtend to ente% into a inpatient

rehab and complete tha& and t®~comghete a course with

SEDAC.
And, then,
continued counseling t

that have plagued me t

through my life.

b helpbmé?ove

he latker pan

I feel that is gofing to be myg

after those twe steps, to receive

rcome these problems

t of my life -- or all

key to getting back

into society and becoming a producﬁive member of society.

(Brief Pause) é

THE COURT: I am

THE DEFENDANT: T
just ask for mercy of

opportunity to get my

productive member.

listen&hg to:
hat’s —= that
the Court and

life back onj

you.
s —-- that’s all. I
ask for that

track and to become a

PAMELA FAUCETTE, CVR - 864-574-9534 of 336-260-2864
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WALTER DURHAM PLEA - 7/27/1

(Brief Pause)
v.THE COURT: All r
Durham’é plea as knowi
voluntarily made with

with whom he is well s

substantial factual ba

What -- how many
MR. CHEEK: One,
THE COURT: All r

recommendation and sen
on all four indictment
Under 2009-GS-42-
(10) vyears suspended o
You will be on probati
you a hundred and sixt
I am signing the
eight hundred and one
I'm providing tha
indictments, you shall
I am recommending the
Whether or not yowu’ll
recommending it.
Also, when you ge
attend such treatment

on each one of those.

0 A Page 16

ight. I‘m g&ing to accept Mr.
ngly, intellﬁgently, and

rhe adviée.oﬁ competent counsel
atisfied'andéfind that there is a
sis for his élea.

days crédit ﬁs he entitled to?

sixty-three

(163), Your Honor.
ight. I'm gding to accept the

’ i
tence you to‘b concurrent sentence

SHtencing you to ten

n eighi| {8) years actual service.

ori for' five (5) years. I'm giving

y—three‘(163ﬁ days credit.

restitution drder in the amount of
dollars‘($80ﬁ.00).

t, on eaé&h o@e of these

have ﬁb*con%act with the victims:
ATU un@iAwhe& he gets into prison.
get 1t ié an&ther story, but I am
|

t out on prodation, that you shall

counselfng aﬁ required by probation

|
i

PAMELA FAUCETTE, CVR - 86/4-574-9534 od 336-260-2864
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' WALTER DURHAM PLEA - 7/27/10 ; - Page 17

All right. Under!iindictment 2010-44-412 [sic],
1701, and 1702, the seﬁtence is tené(lO) years suspended
to eight (8) vyears. Géod luck to you.

MR. CHEEK: Thankgyou, Your Ho&or.;

1

MS. JORDAN: Thank you, Your Hbnor. Was restitution

also ordered on the other order form?

THE COURT: I did| restitution on indictment 6325 and

signed the restitutionsorder;;tAnd %y -- according to my
| s
math, it’s eight hundréd and one dohlars ($801.00).
MS. JORDAN: Than; you, Your Hgnor.
THE COURT: Is thét corréét? 'bkay. 
(Whereupon, the p;oceediné coﬁ?luded at 12:10 p.m.)
g A

i
i
!

i

i
i
i
i
i '
i

PAMELA FAUCETTE, CVR - 864-574-9534 or 336-260-2864
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‘REPORTﬂR'S CERITFICATE

I, the undersigneb PAME@A@FAU&ETTE, Official Court
Reporter for the Seven&h Judi¢ial éircuit of the State of
South Carolina, do hergby cerﬁify ﬁhat I acted as the
Court reportef at the foregoing pr&céedinq; that the
foregoing pages, numbe&ed 1 throughél7, were transcribed
by me and represent a ?omplete.andéaccurate transcription
of.said proceeding to %he best. of @y knowledge and

belief.

I do further certify that I am not of counsel for or
in the employment of eiither of the @arties to this
action, nor am I interésted iﬁ the results of this

action.

November 23, 2010

(E*f}fvv%/&J é&ij;;~ f.

Pamela ﬁ. Faucétte .
Official Court'Reporter
Seventhi Judicial Ciricuit

PAMELA FAUCETTE, CVR - 864-574-9534 or 336-260-2864



~ State of South Carolina

STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF

Full name and prison number (if any) of Applicant.

APPLICATION FOR

POST-CONVICTION RELIEF

)
)
)
)
)
)
)
)
)
)
)

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forttni
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a

particular question on the reverse side of the page or on an additional page. Applicant shall makc clear to
which question any such continued answver refers.

Since every application must be sworn under oath, any false statement of a matenaLfacHherey
may serve as the basis of prosecution and conviction for perjury. Applicants should, thcrefore L_xerc::se: 2
care to assure that all answers are trueand correct. o 5 Y
=
If the application is takenin forma pauperis it shall include an affidavit (attached at-the hack 0.7("
the form) setting forth information which establishes that applicant will be unable to pay tne fee&}and cosls.:

of the-proceedings. When the application is completed,the original shall be mailed to the Clerk eiCou‘rf“

for the County in which the applicant was convicted. : les)
S5 B
1. Place of detention _STe€vemSon C.I - A
2. Name and location of Court which imposed sentence i CTRCuT ’S”’/V(- sl un
3. Name(s) of co-defendant(s) (if any) Aoy R A<
4...... ....The.indictment numberornum ber-s-(-i—f-kr-‘.b\.vn-)- upon-which-and-the-offenses-ferwhieh- v oo

sentence was imposed:

(@) 2607-6S =42~ 4595‘ (D) 20/0-C 542 -170 2
b 206j0-CS~42A- 412
© 2olo-6S~42a-[n0l

> The date upon which sentence was imposed and.th:e terms of the sentence:
(2) _JAL_-:) A9, oo e
b July 39, Jo/0
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10.

© Jualy 37,3010 (D) JULU.{QO,;{MD

~ Check whether a finding of guilty was made:

(a) after a plea of guilty \{Z

(b) after a plea of not éui]ty
(c)  aftera plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
NO ' |
If you answered “yes” to (7), list:
(a)  the ném‘g of each Court to which you appealed:
1. A 2
ii.

ni.

(b) the result in each such Court to which'you appealed:.

L Ao L
.
1.
(c) the date of each such result: e 5D
R -t [ 4 ~Y .
i. oM e = = o
i o
13. e ; o
' - | | RN =290
i, : 3 R
. T ey
(d) if known, citations of any written opinion or orders entered pursuant:to squ i
results: ' ' ’ , oo

i, JEN R

If you answeréd “no” to (7), state your reasons for not so appealing:

(a) ATTOR Ky Fatlea +a [}0) / L./:)_ L

(b) :

(c) . | |

State concisely the grounds on which you basevyour allegation that you are being held in

custody unlawfully: ‘ -




13.
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a) Sea Aftachen S Haer
®.
(©

s+ State concisely and in the same order the facts which support each of the grohnds set out

in (10):
(a) ,rgcw\ Attpals @ SHeq 7
(b)
(c)

Prior to this application have you filed with respect to this conviction:

(a) any petition in a State Court under South Carolina Law? (0

(b) any petition in State or Federal Courts for habeas corpus or post-convictions
relief? NO

(c) any petition in the United States Supreme Court for certiorari other than petitions,
if any, aiready specified in (8)? _yy O

(d)  any other petitions, motions or applications in this or ény other Court? AQ

If you answered “yes” to any part of (12), list with respect to each petition, motion or

application:

(a) the specific nature thereof: : o

~ A
= o
L. &m  Gnn
i ' = =
1. LDoN L < B
-
.. t
. ) RS
ni. = :
iv (_‘7\? -_; -~
. : . Lo :
(b) the name and Jocation of the Court in which each was filed: ' LT S S A
1. AON 2
1.
ii.
V.

(c) the disposition thereof:

i AN 2
ii.

11,
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14.

15.

17.

(d)  the date of each such disposition:
. Ao &

i1 -

i,

v,

(&) if known, citations of any written oﬁinions or orders entered pursuant to each such.
* disposition:

1. AJON R

ii. -

i

iv.

Has any groﬁnd set forth in (10) been previously presented to this or any other Court,
State or F.e"deral, in any petition, motion or application which you have filed?
If you answered “‘yes” to (14) identify:

H e
(a) which grounds have been presented: =
1. M 'Q i . oo al
. v g
1. o Cnm
: ‘ - =
111. ) . o =
e R
(b) the proceedings in which each ground was raised: : Ton
- LW
i ANIN T _ '
it. _
1.

If any ground set forth in (10) has not previously been presented to anyI-Court“, Stateg)r -

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

@ ThIS 15 Yhe Fimsr G Tunttg o PreseuT Grow,

()

(c)

Were you represented by an attomey at any time during the course of:
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(a)  your arraignment and plea? yg S
(b) your trial, if any? _Uo N~ R
(c) your sentencing?‘%[ S

e (d) your appeal, if any, from the judgment of conviction or the imposition of

sentence? A 9~
(e) - preparation, presentation or consideration of any petitions, motions or applications
with respect to this conviction, which you filed? ,LLO_L/ 2
If you answered “‘yes” to one or more parts of (17), list:
(a) the name and address of each attorney who represented you:
i. :2@_&25 Chea e 5'[’/*/[7 fuxﬁldc_' DLF GFFIca
366 0. CHunclhH ST, ., Swzre 3000
.j\[)AnT/‘r/vGu/i G-/ £ - J91303

. DY
. Jpwee
- (b) the proceedings at which each such attorney represented you:
. _Plen

i Saafened M

11

State clearlv the relief vou seek in filing this aDDhCEthn
RQ,SJLN\ @ P ING 0 T e ﬂO/)/LLO/PN]

" Are you now under sentence from any other court that you have not challenggzd?

6G:8 HY ¢- ADR 016
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STATE OF SOUTH CAROLINA ) ' :
) VERIFICATION
County of ) o
iA)p,LTQJL Lea DURNay~
1, , being duly sworn upon my oath, depose and say that | have subscribed to the foregomg

app]icahon that | know the confents thereof; that it includes every ground known to me for
vacating, setting aside or correcting the conviction and sentence attacked in this application; and
thdt the matters and allegations therein set forth7/r(7rue

4Dl

SWORN to bscnbed beforc me this 2¢’P
‘day of 4 d N L2200

-/l—('aﬂ(f Lok 4{ o1 (L.S)

Notary Public.

My Commission Expires: ?,7&% 4“3 Q‘a/j ?
/

L
i

]
]

65 8

L S R e Xatatel

kI

— ~
e > T3
e ; O
e 5 Hm
o L Ve
v PSRN
t B ]
BN 2 B Ve vo
e e
g : "




APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I

, T

, hereby apply for leave to proceed in this action without prepayment of fees or costs or

security therefor. In support of my application I declare under penalty of perjury that the
following facts are true:

(1) I am the applicant in this action and I believe [ am entitled to redress.

2)

Because of my poverty I am unable to pay the costs of said proceeding or give

security thereof. . !ébégﬁ/él’Z¢(&i:;l1éﬁfL--—"/'

‘Applicant

SWORN or affirmeg to and subscribed before me this
DI day of Pt bea NENY,

il ORI “Y N ANV 54

Notary Public

e

T B

~
(v}

My Commission Expires: %‘/ 27 23/7‘
VA

RYLEY

REREERe

oy

6G:8 MY 2- ADN DIV
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STATE OF SOUTH CAROL[NA _ ' ) IN THE COURT OF COMMON PLEAS
Lo Coe ) SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG . - )
: )
: ) 2010-CP-42-5833
Walter Durham, #258320, )
)
Applicant, )
o )
V. ) RETURN
)
State of South Carolina, )
' )
Respgndent; )
S )

The Respondent,;ma;king 1ts Retum to the application for post conviction relief (PCR) filed
November 2, 2010, and?anéamenc_l;npc;nt filed November 15, 2010, would respectfully show this
Court:

L

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders  of cor;mni»tmen.tp:f the Spartanburg County Clerk of Court. The Applicant was
indicted at the Nowembgr 2@@9 and January and February 2010 terms of the Spartanburg.County
Grand Jury for shoplifting ((3_5«9-GS~;12-:6325, 2010-GS-42-0412, 2010-GS-42-1701, -1702). He was
represented by James A. Chéek, Esqmre On July 27,2010, the Applicant pled guilty to all charges.
He was sentenced by the Honorable R.Lawton Mcintosh to confinement for concurrent sentences of
ten years suspended upon service af'eight years to five years of probation on each charge.

Attached herewith and incerporated herein are the records of the Spartanburg County Clerk
of Court regarding the rsubject canviction(s), the Applicant's records from the South Carolina
Department of Corrections,.and tﬁe guilty plea transcript. The Respondent reserves the ;ight to

amend this Return upon recgipt of any relevant materials.

Page 1 of §
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IL.
In his current Application, thq: Applicant alleges that he is being held in custody unlawfully
for the following reasons:

1. Ineffeptive: a$s1stance of counsel, in that;

a. Counsel fa 1l,ed to object to the court imposing an
xmpropeq sentence which exceeded statutory
limitations, '

b. Counsel fdiled to object to the court exceeding its
jui%isdictibn by imposing a sentence in excess of
the maxipium allowed by law ,

2. The sentence i’ss;ued exceeded that authorized by law,
in that, in that;

a. Statute 1‘6,-1 -57 carries a maximum of 10 years,
but the: fourt exceeded this maximum by

' sentenmqg Apphcant to 10 years suspended to 8
years and § years probation,
3. The court exceeded its jurisdiction in sentencing the

Appligant, irf that;

- Under statte16-1-57, the court retains jurisdiction

to: sentenic¢ Applicant from 0-10 years, but court

exiceeded 1?81 jurisdiction by sentencing Applicant
. inexcess, qf this sentencing range.

II
In a post-conviction relief action, the Applicant bears the burden of proving the allegations in

their application. Butler v. State; 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application

alleges ineffective assistance of cQng;_el as a ground for relief, the Applicant must prove that

"counsel's conduct so undermined tlge ;proper functioning of the adversarial process that the trial

cannot be relied upon as having prqidfpc;ed a just result." 'Strickland v. Washington, 466 U.S. 668,

104 S.Ct. 2052, 2064, 80:L.E‘d.2d 63_75{1:,;692 (1984); Butler, 334 S.E.2d 813.

The proper measure of perfoirfnance is whether the attorney provided representation:within
the range of competence required m criminal cases. The courts presume that counsel rendered

adequate assistance and made all sigpificant decisions in the exercise of reasonable professional

Page 2 of §



judgment. Strickland, 466 U.S. 668. The Applicant must overcome this presumption in order to

receive relief. Cherry v. State, 3001S.€. 115, 386 S.E.2d 624 (1989).
The reviewing court; appl{iésg-a.t two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. First, th¢ Aéplicant must prove that counsel's performance was deficient.

Under this prong, the court measures an attorney's performance by its "reasonableness under

professional norms." Cherry, 30@i S.C. at 117, 386 S.E.2d at 625, citing Strickland. Second,
counsel's deficient performance must have prejudiced the Applicant such that "there is a reasonable
probability that, but for counse—l'sunéppdfessional errors, the result of the preceed'mg would have been
different." Cherry, 300 S.C. at 117*1;8, 386 S.E.2d at 625. With respect to guilty plea counsel, the

Applicant must show that there is:a%reg;sonable probability that, but for counsel's alleged errors, he

would not have pled guilty and wqu;:lci.}j_ave insisted on going to trial. Hill v. Lockhart, 474 US 52,
106 S.Ct. 366, 88 L.Ed. 2d 203 (1:985).

The Respondent submits that the Applicant cannot satisfy either requirement of the
Strickland test. However, the allegation.of ineffective assistance of counsel probably raises

questions of fact that the record does not conclusively refute. Accordingly, the Respondeﬁt requests

an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264,305 S.E.2d 247
(1983). | |
v.

The Applicant also cliz:__a;jms that ﬁhe trial court made errors in sentencing beyond the statutory
maximum and exceeded itsjuﬁsdieﬁienzin sentencing. Any allegations of trial court error presented

by Applicant raise direct appeal iss_ues that are procedurally barred by S.C. Code Ann. § 17-27-20(b)

(1985). Post-conviction reliefis nota substitute for a direct appeal. Simmonsv. State, 264 S.C. 417,

215 S.E.2d 883 (1974). A post-conviction relief application cannot assert any issues that could have

Page 3 of §
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38

been raised at trial or on direct appa__ial. -Ashley v. State, 260 S.C. 436, 196 S.E.2d 501 (1973). The
Applicant could have raised these issues at his plea or on appeal. His failure to do.so has waived

these allegations as grounds for reLﬂef .

Additionally, the: court has, bread discretion in imposing criminal sentences. State v.

" Franklin, 267 S.C. 240, 2236'8‘.E;;Qd' 896 (1976). Absent a showing of partiality, prejudice,

oppression or corrupt motive by f;he sentencing court, or absent a showing that the statutory
punishment in and of itself constitutes cruel and unusual punishment, the post-conviction relief court

has no authority or jurisdiction to review or change a sentence falling within statutory limits. State v.

Cogdell, 273 8.C. 563,257 S;E.24 748,(1979). Respondent submits that the Applicant is incdrrect in

his argument and that theAﬁphqan sonLy serving.an ieight year active.sentence and the five year
probation sentence;does not p@untq‘owardsthe statutory sentence maximum.
Furthermore, the -App‘lican_t;{did% not object to the sentence handed down by the trial court.

The Applicant's failure to objecth;afs waived any allegation that his sentence was excessive or

otherwise improper. Cummmgs v.,State, 274 S.C. 26,260 S.E.2d 187 (1979); Peeler v. State, 277

S.C. 70, 283 S.E.2d 826 (1981).

Therefore, the Court should; summarily dismiss these claims in Applicant’s application fof

post-convietion relief.

V.
Each and every allegation .:icontained within the application not hereinbefore expressly

admitted, qualified.or explained is hereby dcnied.n' _

Page 4 of §
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VL
WHEREFORE, having ma(fle_ its Return, the State requests that an evidentiary hearing be

held.
Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General

SUZANNE H. WHITE
Assistant Attorney General

By: /
ATTO FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549
Columbia, SC 29211

| Telephone: (803) 734-3737
LBepber [ 2on.
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STATE OF SOUTH CAROLINA ) IN THE COURI OF COMMON PLEAS
COUNTY OF SPARTANBURG ) SEVENTH JUDICIAL CIRCUIT
Walter Durham, ) 2010-CP-42-5833
)
Applicant, §
v ) CERTIFICATE OF SERVICE BY MAIL
' )
Sfate of South Carolina, i
Respondent. §
1. T am an employee of the Re@p_@pdent in the above-captioned action.

2. Regular communication by z}nall exists throughout the State of South Carolina and that this is
a proper circumstance of seg'vzicje by tmail.

i

3. I have this day served a cogsy of the Respondent’s Return in the above-captioned matter on
the following person(s) by depositing same in the United States mail, postage prepaid:

Gary, M. Frazier, Esquire
P.O: Box 170818
Spartanburg, South Carolina 29301

Anne A. Mueller 2 |

Legal Assistant for the Respondent

DATED this 1* day of November, ?Olsl.
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG )

Walter Durham,
TRANSCRIPT OF RECORD
Applicant, 2010-CP-42-5833

State of SC,
April 2, 2012
Spartanburg, South Carolina

— N e e’ St e et e

Respondent.

B EFORE:

HONORABLE J. DERHAM COLE, JUDGE

APPEARANCE S:

GARY M. FRAZIER, ESQ.
Attorney for the Applicant

SUZANNE H. WHITE, ESQ.
Attorney for the Respondent

Margaret A. Woods
Circuit Court Reporter

ORIGINAL
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WALTER DURHAM
Direct examination by Mr. Frazier
Cross-examination by Ms. White

Certificate of reporter

NO EXHIBITS INTRODUCED
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MOTIONS AND MATTERS

MS. WHITE: Your Honor, this is the case of Walter Durham
vs. the State, 2010—CP—42—5833,‘he's represented today by Gary
Frazier. He was indicted in November of '09 and then waived
presentment for January and February 2010 for four counts of
shoplifting third or.subsequent; gltimately pled guilty before
Judge McIntosh, received sentences concurrent of 10 years
suspended to 8 years and 5 years probation on July 27th 2010,
no appeal was file, filed this application and a subsequent
amendment November 2010 alleging ineffective assistance of
counsel all related to the fact that he sayé counsel failed to
object to the improper sentence and is alleging that the
sentence he received violates the maximum allowed by law and
that the Court abused its discretion in that as well so I will
turn it over to Mr. Frazier at this time.

THE COURT: Mr. Fraziér.

MR. FRAZIER: Thank you, Xour Honor. Your Honor, it's
the, it's the applicant's position that, and and I've outlined
this in my brief I put up there you, that his whole
justification or for petitioning for post-conviction relief is
revolves around the fact that the judge sentenced him to more
than the statutory maximum 10 years and but just to establish
that fact I'll put him on the stand and question him about
what what took place at the hearing and then the rest of it is
just outlined in my brief.

THE COURT: Oh, so you're seeking relief on more thén one

3
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WALTER DURHAM - DIRECT EXAMINATION BY MR. FRAZIER

ground?

MR. FRAZIER: No, no, Your Honor, only on the, only on

- the ground that that ~--

THE COURT: Exceeded the ---

MR. FRAZIER: -~-- the sentence imposed ---
THE COURT: --- maximum sentence?
MR. FRAZIER: --- exceeded the maximum allowed by law.

THE COURT: Okay. And do you wanna call him to testify?.

MR. FRAZIER: Yes,‘Your Honor. |

THE COURT: Alright, Mr. Frazier come around. Excuse me,
Mr. Durham come around.

(Whereupon, the applicant céme forward.)

WALTER DURHAM, having been

figst duly sworn, testified as follows: |
DIRECT EXAMINATION BY MR. FRAZIER:
Q. Mr. Durham, at your plea hearing in July of 2010, do you
recall the the judge that.presided at that heé:ing first
telling you that -- asking you if you understood that he could
sentence you to 40 years that day?
A. Yes, 1 do.

Q. And what did you understand him to mean by that?

A, That I would be sentenced to 10 years on each count.
Q. So you had four counts.
A. Oh, and I had four counts which would be a total of

40 years I could be sentenced
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WALTER DURHAM - DIRECT EXAMINATION BY MR. FRAZIER

0. And there was a recommendation from the solicitor that
that you be sentenced concurrently.

A. Yes, there was a recommendation for the sentences to run
concurrent, that's correct.

Q. And at that same hearing the judge ultimately sentenced
you to 10 years suspended on 8 years actual service on one
indictment and then 8 years on the remaining three, is that
correct?

A. That's correct.

Q. Alright, and he also sentenced you to 5 years of
probation.

Q. That's correct?

A. Alright.

Q. Did, uh, when that sentence was handed down by by the

judge, did your counsel raise any kind of objection to that

sentence?

A. No, he did not.

Q. Did you say anything to him about that sentence at the
time?

A. Yes, sir, I tried mid-sentence I asked him if I could

talk to him about my sentence, that I needed to have it it
amended or somethin' done to it.
0. Wh -- was that right there at the hearing or as ya'll

were leaving the courtroom —---

A, No, ---
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WALTER DURHAM - CROSS-EXAMINATION BY MS. WHITE

Q. —-—-- Or Qhat?

A. --- after I sentenced and was sentenced and went to

the, sigﬁed the probation papers and I sat there aﬁd thought
about what had happened and and I was still waiting in the
court;oom to be taken out and he was standing near me.

Q. Oh, but as far as you're aware and and is is shown in the

transcript there was, there was no objection made to the

sentence —--

A. No, —---

Q. --- that was ---

A. -—-— there was not, no. I was the one that just mentioned

to him that I needed to talk to him about it.
Q. Was it your un -- did you feel at that time that the
se -- that his sentence was in excess of what the judge had
said he would could ---
A. I was actually unsure. I knew it just didn't sound
right, that's all, I was unsure about what to do.

MR. FRAZIER: Nothin' further, Yqur Honor.

CROSS-EXAMINATION BY MS. WHITE:

Q. Just briefly, Mr. Durham. So the judge did tell you you

could get up to 40 years because he could sentence.you to

10 years on each charge and run 'em consecutive, right?

A. Yes, ma'am.

Q. Okay, and you you pled guilty knowing that you'could get
potentially 40 years on the charges.

6
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154

WALTER DURHAM - CROSS-EXAMINATION BY MS. WHITE

A. Yes, ma'am. He told me I could get a total of 40 years
but he didn't tell me that I could get 40 years and 20 years
probafion.

Q. Well and you didri't get that, right?

A. That's correct.

Q. Right, but you were pleading'guilty knowing that you
could poﬁentially get 40 years of incarceration, right?

A, Correct.

Q. And you ultimately got 8 years of incarceration and 5
years probation?

A. That's correct.

Q. Okay. Alright. And you said you asked your attorney to
do somethin' about that? |

A. Yes, I did.

Q. Did he tell you that anything éould be done?

A. He said, I'm not gonna do anything to your senténce, that
you coulda got a lot more time and I said, Well could I just
show you somethin'; he said that you have anything to say to
me, write me a letter.

0. Okay, and did you write him a letter?

A. Yes, I did. When I went back to the jail that afternoon[
I wrote a request and asked him to do somethin'. I realized
then I thought about it more and asked him to ask for a
reconsideration or a amendment of some type. I have a copy a

my request.
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WALTER DURHAM - CROSS-EXAMINATION BY MS. WHITE

Q. But again, you said you didn't know if there was any
legal basis, you just thought that it wasn't right?
L. I'm a layman and I'm not familiar with legal so I can't

say for sure.

0. Okay.
A. I knew somethin' wasn't right. ‘
Q. Okay.

M5. WHITE: That's all I have, Your Honor.

THE COURT: Well what did you know wasn't right?

THE APPLICANT: The fact that the maximum that I could
have gotten was.on a concﬁrrént sentence was 10 years ---

THE COURT: Okay.

THE APPLICANT: - and that this 8 years, 10 years
suspended to 8 plus the -- a 5-year probation would totals -
13 years to me because even though I would just serve 8 years,
the 5 years probation I would be in jeopardy for‘5 moré years
of havin' to go back and serve the remainder of the, ---

THE COURT: The remainder of what?

THE APPLICANT: --- of the 10-year sentence.

THE COURT: Yeah, two more.

THE APPLICANT: Yes.

THE COURT: Alright, so what's excessive about that? How
does that vioclate the law?

THE APPLICANT: Because in my opinion —---

THE COURT: Well let me ask you this: 1Is that what I

8
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MOTIONS AND MATTERS

understand, you believe that the sentence that the judge
imposed it exceeds what he can do under the law? Well maybe I
misunderstood your complaint. What is your complaint?

THE APPLICANT: I believe that the Court erred in

'extending my probation past the time of my original sentence

exceeding my original sentence with the time and probation and
that amounts to a an excessive sentence ---

THE COURT: ©Oh, you think it's an excessi&e sentence,
not that it's exceeds —--

THE APPLICANT: That it -- I'm ---

THE COURT: --- what's permitted under the law.
THE APPLICANT: --- I'm I'm corrected, that it does

exceed that's what's allowed by statute.

THE COURT: Alright, so you think the error that the
judge made is that the sentence he imposed exceeds what is
permitted by law?

THE APPLICANT: Yes.

THE COURT: Okay. Mr. Frazier, do you have anything else
you need to ask him?

MR. FRAZIER: Your Honor, that is what I've argued in in
my brief that that that this, and and I've cited two cases and
they're_from the Supreme Court and the Court of Appeals that
support that, that the dec ---

THE COURT: Well do .you have things you wanna ask him?

MR. FRAZIER: No, Your Honor.

9
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MOTIONS AND MATTERS

~ THE COURT: Okay, step down.

(Whereupon, the applicant left the stand.)

THE COURT: Alright, now, Mr. Frazier, you say there's
some cases in the Court of Appeals and the Supreme Court that
say that what the judge did in -this case exceeded the the |
sentence that was permitted under the.;aw?

MR. FRAZIER: Well, Your Honor, that the statutes that
Mr. Durham was was convicted under state that for a third or
subsequent quench [sic] for the term of, term of imprisonment
is contingent on the value of the property invcolved that he
must be punished as prescribed for a Class E felony and in the

statute 16-1-20(A) (5) stipulates that the term of imprisonment

- for a person convicted of a Class E felony shall not be more

than 10 years, alright, so we've established that the maximum
sentence that he could be sentenced to is 10 years.

THE COURT: Well it's 40 in this case 'cuz-he's got four
different ---

MR. FRAZIER: I understand.

THE COURT: --- charges ---

MR. FRAZIER: Ten years, ---

THE COURT: --- but ---
MR. FRAZIER: --- ten years if it's gonna be
concurrent.

THE COURT: Okay.
MR. FRAZIER: Okay. Alright. The, uh, ---

10
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MOTIONS AND MATTERS

THE COURT: So how did the Court exceed that?

MR. FRAZIER: Our using the ruling in Thompson vs. the
State Department of Public Safety, Your Honor, and I've
attached those cases to my brief, his position hinges on the
fact that any period of suspended sentence, any period of
probation is all encompassed in that maximum term in prison so
in.other words, if you're, if you're sentenced to 10 years and
that and this is what the Court says, it says that probation
which is a suspension of the period of incarceration is
clearly part of a criminal defendant's term of imprisonment as
his actual.incarceration, parole and the suspended portion of
the sentence, that's, uh, that's the Thompson case and then
the Court of Appeals referring to the . Thompson case states
unequivocally that, it says, According to Thompson, referring
to that case, the phrase "term of imprisonment"” includes
actual incarceration, parole, the suspended portion of the
sentence, probation and supervised furlough.

THE COURT: What was the context of that?

MR. FRAZIER: Well, Your Honcr, that's that's the key.'
There it was they were dealin' with the issue of probation but
but the issue and what's key in that is that their ruling on
defining the term "term of imprisonment" wasn't contingent
upon the particular statute they were dealing with, it's
the -- it's and that's wh -- and and that's the language that
the Supreme Court usedlin there, it's it's long held law in in

11
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MOTIONS AND MATTERS

South Carolina that term of imprisonment means not just the
actual term of incarceration but it means the active sentence,
the suspended portion of a sentence, probation, parole or
whatnot so Mr. Durham'é position is that by giving him a
10-year sentence suspended to 8 and then 5 years of prbbation
he has in effect been sentenced to 15 years or even if you
want to say it's just the actual period of iﬁcarceration, it's
8 years and 5 years, that's a sentence of 13 years. The the
adding that 5 yéars of probation is what kicked it over the
10-year maximum based on what the Supreme Court and the, and
the Court of Appeals have held as the definition of the word
"term of imprisonment" and the statutes that he was convicted
under state that the maximum term of imprisonmgnt is 10 years.

THE COURT: Okay. Ms. White, would you like to be heard?

MR. BOGGS: No, sir. |

THE COURT: Ms. White.

MS. WHITE: Okay.

MR. BOGGS: Oh, I'm sorry.

MS. WHITE: Oh. Your Honor, I, ya know, I think if
you're asking for argument on on our side --

THE COURT: I'm not- asking for any, I'm just ---

MS. WHITE: No, ---

THE COURT: --- asking do, I said do you ---

MS. WHITE: Do I. agree?

THE COURT: ———‘wish to be heard?

12
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MOTIONS AND MATTERS

MS. WHITE: Oh,.I would jgst say from the Thompson case I
believe it was in a a frame of reference of a felony DUI
statute spécificﬁlly and- I think it was referencing suspending
of a driver's license and some things so I'think that the
context of it plays a large part_in that, on that but, Your
Honor, the State would make a motion that that the applicant's
failed to to meet his burden of proof as to this as that there
any any violations that could afford him post-conviction
relief and and move for this to be dismissed as a matter of
law.

THE COURT: Okay. Mr. Frazier, does your client have any
other grounds he wishes to present on which he thinks he's
entitled to relief?

MR: FRAZIER: No, Your Honor, that was all that was in
his petition. |

THE COURT: Okay. Mr. Durham, that's the only ground
that ya have?

THE APPLICANT: Yes.

THE COURT: Okay, I'll review Mr. Frazier's brief and
then iésue an order. You wanna present any testimony?

MS. WHITE: I don't think it's necessary, Your Honor.

THE COURT: Okay. Okay.

MR. FRAZIER: Thank Your Honor.

MS. WHITE: Thank Your Honor.

13
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CERTIFICATE OF REPORTER

I, Margaret A. Woods, Court Reporter in and for the State
of South Carolina at Large, hereby certify that I reported the
preceding case on April 2, 2012 at the time and placé
heretofore set forth; and that the foregoing pages numbered
from 3 through 13, inclusive, constitute a true and accurate
transcription of my stenographic notes of the said broceeding.

I further certify that I am neither attorney nor counsel
for, nor related to or employed by any of the parties
connected to the actidn, nor am I financially intérested in
the action.

August 3, 2012

,12@?&/4 W

Margaret A. Woods, Court Reporter

in and for the State of South Carolina at Large.
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IN THE COURT OF COMMON PLEAS
SEVENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG
- Walter Durham, #258320, 2010-CP-42-5833

Applicant,
V. ORDER OF DISMISSAL

State of South Carplina,

Respondent.

N’ S’ M S N N N N N N N N N

This matter comes before the Court by way of an Application for Post-Conviction Relief
, filed November 2, 2010, and an amendment filed November 15, 2010. The Respondent made its
Return on or about November 1, 2011. An evidentiary hearing into the matter was convened on
. April 2, 2012, at the Spartanburg: County Courthouse. The Applicant was present and '
represented by Gary M. Frazier, }’;sglmre Suzanne H. White, Esquire, of the South Carolina
Attorney General’s Office, represeﬁtgfeﬁthe Respondent.

At the heanng, the Apphcam tgstified on his own behalf. This Court also hai@bef& it g,

= o~ T

copy of the records of the Spartanbw g County Clerk of Court regarding the sub;ect%omgtlog,_,,

>

2

Applicant's records from the bouth Carolina Department of Corrections, the Retum thé"gulgyof—
plea transcript, and Applicant’s Brmef in Support of the Petitioner for Post Conwcthﬁielmf 8§

<
PROCEDURAL HISTORY 83

The Applicant 1s presen-tly opnfined in the South Carolina Department of Corrections
pursuant to ordersi of cormniﬁmlem;of:t.}ge Spartanburg County Clerk of Court. The Applicant was
indicted at the November 2@09 and Jigq_luary and February 2010 terms of the Spartanburg County
Grand Jury for shoplifting (O9-QSr%12_-6325, 2010-GS-42-0412, 2010-GS-42-1701, -1702). He

was represented by James A. Che.ék, Esquire. On July 27, 2010, the Applicant pled guilty to all

o

LK<
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charges. He was sentenced by the izH@m‘prable R. Lawton McIntosh to confinement for concurrent

sentences of ten years suspended upan service of eight years to five years of probation on each

charge.

ALLEGATIONS .

In the current application, the Applicant alleged he was being held in custody unlawfully

for the following reasons:

1. Ineffective &35%8 ce of counsel, in that;
a. Counsei faﬁt;d to object to the court imposing an
' xmpropq%r setntence which' exceeded statutory
hmltaﬂ RS' :

b. Counse} fmled to object to the court exceeding
its jurisy _,@tﬂ@n by imposing a sentence in excess
of the maxjmum allowed by law ,

The senten,ce dssued exceeded that authonzed by

law, in that, in.that;

a. Statute’16:1-57 carries a maximum of 10 years,
“but the eourt exceeded this maximum by
sentencing Applicant to 10 years suspended to 8
years and 3 years probation,

The court exceeded its jurisdiction in sentencmg the

Applicant, in that;

a. Under sfatutel6-1-57, the court retains

o

W)

X 2 g

Jurbdlgpm 'to sentence Applicant from 0-10 :é e %c_‘

years, bul. gourt exceeded its jurisdiction by > $ =7
sentencing: Applicant in excess of this m . X3
‘ . ' T o cor
senten@mgﬁsr@.nge. r 7Y
5 ® 53°

FINDINGS OF EACT AND CONCLUSIONS OF LAW g = 25

N L e

This Coustt has had the oppoxmruty to review the record in its entlrety%and h'% he&i"d thé

tesimony. and arguments presented at the PCR hearing. This Court has further had the
opportunity to observe each witness who testified at the hearing, and to closely pass upon their

credibility. This Court has weighed the testimony accordingly. Set forth below are the relevant

findings of fact and conclusions dgf law: as required by S.C. Code Ann. § 17-27-80 (2003).

K ‘
age 20f6



Ineffestive Assistance of Counsel
The Applicant alleges he- Fi‘@Géif}/Cd ineffective assistance of counsel. In a PCR action,

“[t]he burden of proof is on the: applipant to prove his allegations by a preponderance of the

evidence.” Frasier v. State. 351 S:C. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Rule 71.1(e),
V SCRCP). Where ineffective assistaneg of counsel is alleged as a ground for relief, the Applicant
must prove that "counsel's condu;ct sp undermined the proper functioning of the adversarial
process that the trial cannet be r@hﬂd upon as having produced a just result.” Strickland v,
Washington, 466 U.S. 668, 104 SCt2052 2064, 80 L.Ed.2d 674, 692 (1984); Butler v. State,
286 S.C. 441, 334 S.E.2d 813 (198‘;55).'

The proper measure of pﬁrﬁ@;mance is whether the attorney provided representation
within the range of compctence:‘ regpired in criminal cases. Courts presume that counsel
rendered adequate assistance and.naadé all significant decisions in the exercise of reasonable

professional judgment. Butler, Id. The Applicant must overcome this presumption to feceive

- e amn 11 z =2
relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989). r = 20
-
First, the Applicant must pm_xe that counsel's. performance was deficienn Uﬁ@ﬂ@%j
o A o
L34
prong, attomey performance is rpeaamed by its "reasonableness under professgnal@régo
=~ o<
- =32
Cherry, 300 S.C. at 117. 385 SEEd at 425, ciring Strickiand. Second, counﬁa (@ﬁc@r‘
< W <

performance must have prejudiced the Applicant such that “there is a reasonable probablmy that,
but for counsel's unprofessional errers, the result of the proceeding would have been different.”
Cherry, 300 S.C. at 117-18, 386 S.E.2d ar 625. “A reasonable probability is a probability

sufficient to undermine confidence in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186, -

480 S.E.2d 733. 735 (1997) (citing Stickland).

The Appligant testified that Cqunsel was ineffective for failing to object to the sentence

“

. Kﬁg?age 3of 6
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received by the Applicant. Applicangitestified that because the maximum sentence that he could
receive by statute was ten years on €a§€h charge, the lower court improperly sentenced Applicant
to eight years of confinernent and; five years lof probation, which he testified axﬁounts to a
sentence of thirteen years. Howeﬁveﬁ; Applicant also testified that he understood that he could
have received a total of four, ten ygar sentences if the court had chosen to run the sentence
consecutively, which would have z'a_.«mznwnted to a sentence of forty years.

o Hill v. Lockhart; 474 U & 32 (1983), the United States Supreme Court held that the

. two-part standard adopted in : “ i and V. Washmgton supra, for evaluating claims of

ineffective assistance of counsel agpiacs as well, to guilty plea challenges based on ineffective
assistance of counsel. To meet the Court's "prejudice” req‘uirement, a criminal defendant must
show that there is a reasonable px«‘bba'sbgility thaAt, but for counsel's errors, he would not have pled
guilty and would have insisted on going to trial. This Couﬁ finds that the Applicant was aware
of and informed of the charges to which he was pleading guilty. The plea court carefully

reviewed the charges and potential gentences with the Applicant. The record reflects that the

L I
‘:

Applicant did nat indicate dumrpg h13 plea that he had any problems with C%nsetbr E?g

- IS

representation. This Court finds Eth&{ Counsel is an experienced attorney who wa&)prepa;ed :ﬁ)ﬁ—r
CO[—

and effectively representpd Appim«mﬁ at his guilty plea. This Court finds that thec&pp@ntiﬁasc

——

failed to meet his burden of proof as o this claim; therefore, this claim is denied a.@ dlS&}iSS&—i
?
-<
In addition to his claim of mq:ffectwe assistance of counsel, the Apphcant also alleged in
’his application that the sentence b.je_r.@qeived exceeded the maximum allowed by law and that the

court exceeded its jurisdiction to senfence the Applicant as it did. The court has broad discretion

" in imposing criminal sentences. Szta.{p v. Franklin, 267 S.C. 240, 226 S.E.2d 896 (1976). Absent

a showing of partiality, prejudiqfe_. Qppression or corrupt motive -by the sentencing court, or
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absent a showing that the statutory panishment in and of itself constitutes cruel and unusual

punishment, the post-conviction relieficourt has no authority or jurisdiction to review or change a

sentence falling within statutory limits. State v. Cogdell, 273 S.C. 563, 257 S.E.2d 748 (1979).
This Court finds that these claims lagk merit because the sentence imposed by the lower court
was well within the statutory guidelinqes. Therefore, this Court finds that the Applicant has failed
to meet his burden of proof as to tlnesg: ;laims and they are denied and dismissed.
Summary

This Count finds oounseli aq‘quuately conferred with the Applicant, was thoroughly
competent in his representation; gm& that Counsel’s conduct does not fall below the objective
standard of reasonableness. |

Acco-rdingsly, this Court ﬁnds ,the Applicant has failed to prove the first prong of the
Strickiand test — that Counsel failed. 0 render reasonably effective assistance ender prevailing

professional norms. The Applicant failed to present specific and compellmgxwdﬁce tﬁat

Counsel committed either errors of omxssions in his representation of the Apphcanro % ”’—n

This Court also finds the Ap@hcant has failed to prove the second prong ogtncﬁan@"‘g

(—,CD
that he was prejudiced by Counse;l $i performance This Court concludes the Appl tﬁs 58;0

met his burden of proving counsﬁ;l f@Jled 10 render reasonably effective assnstance ’See ffwé}s
supra. Therefore, this allegation i is denied.
CONCLUSION
Based on all the tbregoilq;g, this Court finds and concludes that the Applicant has not
established any constitutional violatiens or deprivations that would require this court to grant his
application. Theyefore, this appligation for post conviction relief must be denied and dismissed
with prejudice.

g
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This Court cautions Appliciaimﬁ@ﬂaat he must file and serve a notice of appeal within thirty

(30) days from the receipt by c@um{m@l of written notice of entry of judgment to secure the

appropnate appellate review. Sg@;Rlﬁl& 203, SCACR. Pursuant to Austin v. State, 305 S:C. 453
(1991), an Apblic-ant has a right to an appellate counsel’s assistance in seeking review of the
denial of PCR. Rule 71.1(g), SGRCP, provides that if the applicant wishes to seek appellate
review, PCR counsel must serve }mdﬁ]e a Notice of Appeal on the Applicant’s behalf. Your
attention is directgad '£o South Ca%rfixlﬁiiyx‘gg,Appe}late Court Rule 243 for appropriate procedures for
appeal. | o

IT IS THEREFORE ORPERED:

1. That the Applicati@n for Post-Conviction Relief must be denied
and dismissed withipréjndice; and

2. The Applicant must be.remanded to the custody of the Respondent.

AND IT I$ SO ORPERED this 1] day of %wa , 2012

J/Derham Cile
esiding Judge
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The State of South Carolina
~ County of Spartanburg

partanburg County Sheriff’s Office

Trey Gowdy, Solicjtor

LSTOEC LG e

COURT OF GENERAL SESSIONS

74 (P V30 2009
ARREW}&RRANT NUMBE% ' TERM

1789865 5. CHECKED WARRANTS

THE STATE
: vs., -

. {Nalter Lee Diithani
VERDICT
indictment for
SHOPLIFTING/ENHANCEMENT FOR
3RP OR SUBSEQUENT OFFENSE
SC Code: 16-13-110 (B) (1): 16-1-57

Foreperson of Petit Jury CDR Code: 2367
Date: - Class E

MARC KITCHENS

G
v

7
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STATE OF SOUTH CAROLINA., INDICTMENT
COUNTY OF SPARTANBUR:
: NOV 7 & 72009
At a Court of Gen:%ral ions, cobvene@ on . the
Grand Jurors ofé-Spantahé?uréj y i'_'fes%ant upon their oath: -

MENT FOR 3% OR SUBSEQUENT OFFENSE
i

That Walter Lee Durham dlq, in Sparqanburg County on or about October 12 2009,
take possession of or carqy awa_,y|

SHOPLIFTING

S;;erchanldlae dISPIayed held, stored or oﬁerad for sale
by any store or other retall merQahtlle esqabllshment with the intention of deprivmg the:
merchant of the possessnm use; or benefit pf the merchandise WIthout paying-the full retail:

| value being less than One Thqusand Dbllars -to-wit: merchandlse for sale by BiLo.
Further, that the Defendaiht has at least two or more convxctlons for Property Cnmes in
violation of §16-13-0110 (qi)(1) §16 1-57, THE CODE OF LAWS OF SOUTH CAROL/NA
(1976, as amended).

Against the peace;g and dignity of the State, and contrary to the statute in such

(e 7R

A@SSISTAMS?LICWO J

case made and provided;
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WITNESSES

The State of South Carolina

e —— County of Spartanburg
Spartanburg County Sheriff's Office

Trey Gowdy, Solicitor

COURT OF GENERAL SESSIONS

SCARDPULED Y FEB 22 2010

4 INDEXEp TERM

ARR@&&M@ﬂR@NINUMB

6. CHECKE
M-421542 D SIGNATURE

THE STATE
V. o

B TRAFFIC VIoLATION copy i

. .Walter Lee Durham

PR

Foreperson ofGrandJury T e - - -

Date:

VERDICT

Indictment for

SHOPLIFTING

SC Code: 16-13-110 (B) (1) & 16-01-0057
CDR Code: 2367
Class FEUE

Foreperson of Petit Jury
Date:

I
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M. HOPE BLACKLEY




Cooe Ann. §16-1-57 and §16-13-110] (Law Co-op. 1976).

i o
STATE OF SOUTH CAROLINA )| -

INDICTMENT
_ A
COUNTY OF SPARTANB:U%@ ) i
: M | FEB 18 2010 |
At a Court of General Sess’r@’ns convened on ; . » the

Grand Jurors of Spartanburg C@unty @resent upon their oath:

S;HOP

LIFTlING

That Walter Lee rDurham dld
February 4, 2010, ta;kei ppsgs;eesron 0

to another or from f':eme:f iafrea of

in Spartanburg County on or about
f, carry away, transfer from one person

a store or other retail mercantile

establishment to another area or Ca

merchandise dlsplayed held, stored[

jused to be carried away or transferred

or offered for sale by a store or other |

retail mercantile esta;b),.lirs:"hmemt with the intention of depriving the merchant

of the possession, use, or b;esmeﬂt of fthe merchandise without paying the full

retail value; to-wit: ’[V\;IO de kzté'op computers merchandise valued at greater

!

than $1000, merchandrse qf Sam S

(2) two or more prior g:.onvmjiflens for;

Against the peace and dignity of the

made and provided. :

Club; that the Defendant has at least

property crimes; all in violation of S.C.

{State, and contrary to the statute in sueh case

N -
-
\/Z/w%r '
Aes,(srANr sochrroe

| l




VWITNESSES.

partanburg City Police -

The State of South Carolma
County of Spartanburg

Trey Gowdy, Solicitor

l ’\l!\“\)h

ARRESTIARRANE NUMB

V116895 ¢

COURT OF GENERAL SESSIONS

AN 162010
TERM

EorepereororGrandduns . . .
Date: | = /= — J{)

VERDICT

THE STATE
Vs.

_ Foreperson of Petit Jury

Date:

i

Poae
.,

L

" Indictment for

SHOPLIFTING/ENHANCEMENT FOR
3RP OR SUBSEQUENT OFFENSE

SC Code: 16-13-110 (B) (1): 16-1-57
CDR Code: 2367
Class E

T
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'STATE OF SOUTH CARDLINA

COUNTY OF SPARTANBUR

At a Court of Gen,faral S

Grand Jurors of Spartan Ourg:

SHOPLIETINGIENHANGE

INDICTMENT

nvenefd on AN 1o 1 _. the

ent upion their oath;

HOR 3%° OR SUBSEQUENT OFFENSE

That Walter Lee Durham ild in Spart

anburg County on or about October 10, 2009,

take possession of or carty awa.,y}ﬂmerchandise displayed, held, stored or offered for sale

by any store or other retééll mefgantile est

ablishment with the intention of depriving the

merchant of the possessio{tn., usq qxr?benefit of the merchandise without paying the full retail

value being less than OneiThoqud Dolla
Further, that the Defendam;_t hasy atileast tw
violation of §16-13-0110 (B)(1): §16-1-57, T
(1976, as amended). L

L

s, to-wit: beer and food for sale by Faod Lion. -
o or more convictions for Property Ciimes, in
HE CODE OF LAWS OF SOUTH CAIfROLINA,

i
'

Against the peace ;_énd dlignity of th

case made and pfovided.

e Statg, and contrary to the statute in such

e

| ASSIS%NT ﬁouc“fof{




™S | WA | (|~ L FILEY
< NITNESSES ~ LIRKOF Faus
WIT‘NESSE’S - ’ T.V ,\. :‘ - ,i._r. 4,' '\_l; 'y e

he State of South Carolina 0100UL 27 PH 1: 08

Spa&anburg County Sheriff's Office |
‘ M. HOPE BLACKLEY

... . Gounty of Spartanburg

Trey Gowdy, Solicitor

COURT OF GENERAL SESSIONS

4 INGEXED FEB 77 2010 :
5. CHECKED WARRANTS { < TERM ‘
THE STATE

ACTION OF GRAND JURY

CEE BURHARM

LI T I

Foreperson of Grand Jury :

Date: o
VERDICT

Indictment for

PETIT LARCENY
SC Code: 16-13-0030(A) / 16-01-0057
CDR Code: 2367
" Foreperson of Petit Jury Class FEL/UNC
‘Date:

%
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STATE OF SOUTH CAROLINA -

COUNTY OF SPARTANBURG )

. edon‘:

hon their oath:

INDICTMENT

FEB 19 2000 e

e

That Walter Lee Durham,/did in S
February 4, 2010, felonlously take ar
HH Gregg, = . . f, ' L Sps
than One Thousand Dj:lal_@eﬁe,gdeescnbe
intent to deprive the o&fkvm:er_ﬁeirmanel
Defendant has at least (2) tw or mo
Crimes, all in VlO|8thﬂOf§1€ﬁ—j'l3 30
LAWS OF SOUTH CAROLINA, (197

Against the peace and di@-mi-téy of the

made and provided. .

.ARCFNY

partanburg County on or about

d carry away the personal goods of
artanburg SC, with the value of less
2d asjfollows: one 32" TV, with the

ntly of such property. Further, that the

re prior convictions for Property

A), 16 01-0057, THE CODE OF

6, as; amended)

State, . and contrary to the statute in such case

Vgl @L/
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