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WALTER DURHAM PLEA - 7/27/10 Page 3 

1 July 27, 2010 11:52 a.m. 

2 MS. JORDAN: Walter Durham? 
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(The Defendant st~pped ~oriward with his attorney.) 

(Whereupon, 

WALTER D~ 

first being duly sworn, testified as follows:) 

MS. JORDAN: Your Honor, this is Walter Durham. He 

stands before the Court on four sep~rate indictments. 

All of the indictments have gdrte -- two of the 
.. 

indictments have gone to the grand jurYi two of them have 

not. 

The indictments that have gone to a grand jury are 

09-GS-42-6325 and 2010-GS-42-~i~. those are charges for 

shoplifting third or subsequent. 

The other two charges h~v..~i 'not~ been presented to the 

grand jury, that's under 201~~1701ijhe has initialed 

waiving presentment. And 201d~;T702:i he has also initialed 

waiving presentment. 

There is restitution in the ampunt of five hundred 

and ninety-nine dollars ($599cOO) to HH Gregg and two 

hundred and two dollars ($202.00) tb Food Lion. 

.He is pleading with a r$;aqmmeHpation of concurrent 

sentencing. He is representQdby M~. Cheek from the 

public defender's office. 

THE COURT: And the other two ,~harges that he is 

PAMELA FAUCETTE, CVR - 864--574-9'5]4 or:! 336-2:60-2864 
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WALTER DURHAM PLEA - 7/27/1P Page 4 

waiving presentment on! are for ... ? 

MS. JORDAN: 

subsequent. 

{Brief Pause} 

Theyi 

I 
J 

I 
I 
i 
I 
! 

are alsb shdplifting third or 

THE COURT: Are y~u Walter A. Durham (phonetic)? 
i 

THE DEFENDANT: ybs, sir. 

i 
THE COURT: How oD.d are you, Mr. Durham? 

THE DEFENDANT: F~ftY-five (55) . 

THE COURT: How frr did you go in school? 
I 

THE DEFENDANT: Ii graduate<Ii, '!flour Honor. 
I ., 
I 

THE COURT: lBefork you weht to! jail, were you 
! 

employed? 
t 

THE DEFENDANT: y~s, sir, 
! 

THE COURT: Doing! what? 
! 

THE DEFENDANT: I! am a licensed electrician and I 

also do HVAC and 

THE COURT: 

carpehtry work. 
j 

How -~­
! 

i 
THE DEFENDANT: Ii was working for a hotel chain in 

! 

Greenville doing maint~nance~ , 
I 
I 

THE COURT: So, wten yo,u'$ay Y:iou're licensed, are 

you licensed through A 0 (phoili:4:itic)ii in Columbia? 
I . 

THE DEFENDANT: Nb, sir. i : I walls actually licensed 
I 

through the city of SPfrtanbur~ und~r a grandfather 

under the license. 

THE COURT: Oh, y~u -- Y0ID weD~ there before you had 
i 

PAMELA FAUCETTE, CVR .,.. 86~-574-·9··:534 or 336-260-2864 
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WALTER DURHAM PLEA - 7/27/10 Page 5 

to get a license? 

THE DEFENDANT: Yes, sir. 

THE COURT: All right. Are yom married? 

THE DEFENDANT: No, sir, I'm divorced. 

THE COURT: Do you have any children? 

THE DEFENDANT: Yes, sir, I have four children. 

They are allover the age ofe{ghte~n (18). 

THE COURT: Okay. Are ydli und~r the influence of 

any medications, drugs, or aldohol today? 

THE DEFENDANT: No, sir. 

THE COURT: Mr. Durham, under indictment 2010-1701/ 

shoplifting third or subsequent/ and 2010-·1702, 

shoplifting third or subsequertt, neither have been 
:, 

presented to the Spartanburg ctount~ grand jury. 

And you have a right to h~ve bbth of those 

indictments presented to the ~t~nd jury, in which event 
i .. .; 

at least twelve (12) of eight'~e;n (tS) grand jurors would 

have to vote to find probabla t~us~ to go forward on 

either one of those indictment~. bo you understand? 

THE DEFENDANT: Yes, sir, Your Honor. 

THE COURT: When you pleill<il guilty, you are giving up 

the right to have those indi~tment~ presented to the 

grand jury. 
·i 

Do you understand that1? 

THE DE FENDANT : Ye s , siT. 

THE COURT: Do you wish to go 'forward with your 

PAMELA FAUCETTE, CVR - 86;4-574-9534 o:rl 336-260-2864 
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guilty plea today and ~aive ymmr rtght of .presentment of 
; 
! ! 

both indictments to th~ Spart~mbur~ County grand jury? 
! .;: 

THE DEFENDANT: 

THE COURT: Do yo~ unders~andthat you have the 
I -
i 

right to a jury trial bn all fd:>ur dif the indictments? I . :i 

THE DEFENDANT: Y~s, sir. 
I 

THE COURT: And, ~n that trial or trials, you would 
; 

i 

be presumed to be innobent. And the State would have to 

I 
prove each and every e~ement ofalV charges pending 

against you beyond a r~asonabi~ dol'ilbt. Do you understand 
; 

that? 

THE DEFENDANT: 

THE COURT: By 

! 
! 
i 

YrS, sir,_ 

pl~ading gUilt~, you give up your 
I :t 

right to jury trial. ~o you bfi~erdtand? 
, . 

THE DEFENDANT: Ybs, sir. 
! 

THE COURT: Do yoG wish to go :forward with your plea 
I 
i 

on all four indictmentr and waive ~our right to a jury 
I 
I 

trial on those indictmrnts? 

THE DEFENDAN':!.': Y~S, SiL - ii 
I ,: 

THE COURT: Do YOr undeXWrand :tthat you have the 

constitutional right -~ right$r - wi'~lh rega:t:'d to each one 
I __ - ;i 

of these indictme~ts, fO conf~¢rit ~ny wit~esses that 

testify against you an~ to c~o~s e1amine those witnesses, 

the right to present c~mpetent' evidence in yo~,r defense, 

as well as the right tb rema~in- sil~nt? 
i 
! 

PAMELA FAUCETTE, CVR - 864-574--l95t3-4 Gii 336-260-2864 . :1 
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WALTER DURHAM PLEA - 7/27/10 Page 7 

THE DEFENDANT: Yes, sir. 

i 

THE COURT: If you went to trial, on any indictment, 

or all four of the indictment~r and you did not testify, 

the judge would instruct the jury ~hat they could not 

hold the fact that you didn't't~sti~y against you in any 

form or fashion. 

THE DEFENDANT: Yes, sir. 

THE COURT: When you ple,ad! gui'~ ty, you are telling 
, , 

the Court that you waive or ~d:e: giVtLng up these 

constitutional protections. m6 yo~ understand that? 

THE DEFENDANT: Yes, sir. 

THE COURT: Do you wish t6 go ~orward with your 

guilty plea and waive these comstit~tional rights? 

THE DEFENDANT: Yes, sit, I dOi. 

THE COURT: If you conte'rll'Cjfth'a!~ you have any 
, 

defenses, to any of these fout indiit:tments, you will 

waive those defenses by pleadirtg glililty. 

THE DEFENDANT: Yes, sir. 

THE COURT: You also are saying I agree that with 

with the allegations contaimed i,in all four of those 

indictments against you as beiilig tri~e. 

THE DEFENDANT: Yes, sir. 

THE COURT: Knowing alIt-mat, .do you want to go 

forward with your plea7 

THE DEFENDANT: Yes, sir, .. i 

PAMELA FAUCETTE, CVR - 86:4--574-9534 or. 336-260-2864 
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WALTER DURHAM PLEA - 7/27/1P Page 8 

I 
I 

THE COURT: Do yoP undeJ!:f'f~~:fl:cLifthat I coul'd sentence 

i 
you today to forty (4 0 ~ years'! ~.~ l:}~lison? 

! 

:; 
, 
" 

THE DEFENDANT: yt s , sit;· 

THE COURT: And Ii can make 
i 

thd~e -- those charges or 

! 
sentences consecutive?i 

i 
THE DEFENDANT: Y~SI sir;. 

THE COURT: Such ~hat yom,servle out your time on orie 

before you get into th~ serviteon khe other? 

THE DEFENDANT: Y~SI sir. 
I 

THE COURT: Knowitg all <Pf tha;ft, you want to go 

forward with your plea
l 
today~; 

THE DEFENDANT: Y~SI sir. 
I 

THE COURT: underl indictment ~109-6325 [sic] I are you 

guilty of shoplifting lhird or sub~~quent offense? 

THE DEFENDANT: Y~SI sir. 
I 

(Brief Pause) I 
THE COURT: And i~ saysbm or'iaround October 12 th

, 

I " " 

two thousand and nine 1(2009),: tlhat Jyou went into Bi-Lo 

and carried away merch~ndise rr0m tl!hat establishment. 

that correct? I 
THE DEFENDANT: YFSI si~~: 

THE COURT: What ~id yoU! E:arlf~ away? 
I 

THE DEFENDANT: B~er and tneat 'land beef products. 
I 
I 

(Brief Pause) i 
! 

THE COURT: underl indicittm'~Rt ~010-412, are you 

I 
PAMELA FAUCETTE I CVR 86i4-574-9534 0~ 336-260-2864 
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WALTER DURHAM PLEA - 7 /2 7 /1 0 Page 9 

guilty of shoplifting third or subsequent offense? 

THE DEFENDANT: Yes, sir. 

THE COURT: And it says that on October lOth you went 

into the Food Lion and took away metchandise from that 

establishment; is that correct?· 

THE DEFENDANT: Yes, sir .. 

THE COURT: What did yotltake?; 

THE DEFENDANT: Beer and :me'ats·l 

THE COURT: Under indictment 2~10-1701, are you 

guilty of shoplifting third degTee? 

THE DEFENDANT: Yes, sir. 

THE COURT: And it says tihat around February 4 th, two 

thousand, ten (2010), you toc!)·k itemb -- well, you took 

computers and merchandise fror(l :'Sa-mf.,b; is that correct? 

THE DEFENDANT: Yes, sir; 

THE COURT: What ~lse ott\l¢r thi~n the computers? 

THE DEFENDANT: Nbthing.,· sir. 

THE COURT: Just computers? 

THE DEFENDANT: Yes, sir. 

THE COURT: And they're valued at greater than a 

thousand dollars (SlOOP); is that dorrect? 

THE DEFENDANT: Yes, sir .. 

THE COURT: Under! indidtdn'~ht 2!010-1702, are you 

guilty of shoplifting ~hird o~sub~equent offense? 

THE DEFENDANT: Yle"S, sir. 

PAMELA FAUCETTE, CVR - 864-574-915@4 or 336-260-2864 
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THE COURT: I t sa~s on February 4 th you went into HH 
; 

Gregg and took a 32-inJh t.v. ~~~h {he intention of 
I 

depriving HH Gregg of dwnershi~'of ~hat property; is that 
I ' 
! correct? ; 

THE DEFENDANT': +, siD. 

, ! 
THE COURT: Did ydu take ia!nything else other than 

the 32-inch t.v.? 

THE DEFENDAN~: N~, sir. 
! 

THE COURT: Are yJu satisejjed~ith the services of 
! 

your attorney? I 
I 

THE DEFENDANT: Y ~ s , silt., 
! 

THE COURT: Has h4 reas0:riably ¢lone everything you've 
I . I 

asked him to do on eac7one. 0£:th~s~ indictments? 

THE DEFENDANT: Y,S, silt'.: 
I 

THE COURT: As wOe i stand ne're ih court today, is 
! 

there anything that tYOh~seconterid tha~ your attorney has 

not done, on any of k in6:1S~Gtirt1enl~s, to either 
I 

investigate the case ot to praware ~he case, that he 
I 

should have done prior I to COID,j'I1licg toj court today? 
I 

THE DEFENDANT: Nf' sir., .' 

THE COURT: Are yt' U fUll,)!:, sat,jj~fied with your 

attorney on each one 0, thes~!i.ndid~ments? 
! ' 

THE DEFENDANT: Y~S' sir. 

I 
THE COURT: Mr. Cheek, hdve YO~ met with Mr. Durham 

I 
on each one of these i~dictments t~ explain the elements 

PAMELA FAUCETTE, CVR - 864-574-95134 Q,Jii 336-260-2864 
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• WALTER DURHAM PLEA - 7/27/10 Page 11 

of the charges pending against him, 'the time he could 

get, whether or not he has any defe'ses to the charges~ 

as well as explained t6 him hi~ con§titutional rights? 

MR. CHEEK: Yes, sir, I have. 

THE COURT: Do you believe that there is a 

substantial factual ba~is for M~. D~rham's decision to 
j 

plead guilty on each one of t~~ie fbur indictments? 
, , 

MR. CHEEK: Yes, $ir, I do. 
i 

THE COURT: Do you agree with his decision to plead 

guilty on each one of these four inhictments? 

MR. CHEEK: I do, Your Honor. 

THE COURT: Okay. Tell me aboiGt Mr. Durham, please. 

MS. JORDAN: Thank you, Your H~nor. I'll start with 
i 
I 

the incident that goes with i~~ict~~nt 09-6325. ; : ." :! 

On October 12 th
, two thou~and, inine (2009), he went 

~ :.! 
" 

to the 8i-Lo located h~re in Spartahburg at • 
'! 

(phonetic), took miultiple cases of beer, 

a package of meat, toilet paper, and a bag of chips. 

The items were returned. Therie is no restitution. 

The next case, Y00r Honor, is ~o indictment 

2010-412. That happen~d on Octobe~ the 10 th
, two thousand 

and nine (2009). 

The defendant wen~ into tke Fdod Lion located at ... 
·1 

an~ took be~r a~d food. The 
, ,I 

restitution is two hunidred ane:' two :dollars ($202.00) as 

PAMELA FAUCETTE, CVR - 86'4-574-915:],4 cit 336-260-2864 
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outlined on the restit tion order fprm. 

As to the remaini g indi~tment~ from two thousand 

and ten, 1701 occurred.when h~ went to Sam's Club and 1'1 
took electronics on Fe ruary the 4t4 of two thousand and 

·1 

ten (2010). 

The same day, as 0 indict.ment! 1702, he went to HH 

Gregg at • 

inch television. 

(~honetic) and took a 32-

re-stithtion in that case is 
i 

the five hundred and n~nety-niA~ do~lars ~$599). 
I .j 

We would, on behatf of all of the stores, request a 

no contact provision. ,He has two a~ more prior property 
.' ;1 

crimes that elevate al of the.e t~ third or subsequent. 

1 
The Defendant did admit t6 th~ officer on the last 

! 

set of shopliftings th t he ha~ a drack problem and that 

he had been smoking cr~ck that day:1 
: 

THE COURT: All rkght. 

(Brief Pause) 

I 
I 
I 

I I 

MS. JORDAN: Your! Honor, I donl't knO\oJ if I stated it 
i 

earlier, but our reco endati0~ in khe case was for 
: ;1 

concurrent sentencing. I -- t clon ,!t 
j 

recall if I did or 
:! 

not. 1 

i 

THE COURT: You dOd. 

i 
MS. JORDAN: okayl· 

I 
~ r 

THE COURT: All r~ght. Mr. C~eek? 

MR. CHEEK: Your ronor , 
j 

ask the we respectfu lly 
'1 
'I 

! 
: 

PAMELA FAUCETTE, CVR - 8614-574 -:95[3'4 I . , o~ 336-260-2864 
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Court to consider that the State ha. made a 
. . 

recommendation of concurrent se'nten<ting. All of these 

charges, while they are egregioHs, are of the same 

nature. 

My client has oth~rwise done v~ry well with 
: , 

educating himself and ~ettin~- ~imseif skills, but 

acknowledges he fell irhto a SiJbstan~e abuse problem 

related to crack. 
, 
! j 

He initially was in an ~acid~nt, was on pills. Arid, 

then, medicating with Wills, getting the pills. And, 

then, the pills led toicrack cocain~. 

Your Honor, we wo~ld ju~t ask the Court to look at 

the cycle here and ~nd ask'the Cburt to consider any 

mercy and leniency in kenten~iBg. 

He certainly 

his ability to --

appr~ciate~:~hat~his interferes with 

to c~rry oui his krade. He knows that 

he has -- while he is ~ot ma'tried dight now, he does have 
i 

a woman who has been h6re with him ~everal times in the 

past. 

She tried to help! move this c~se forward. He cares 

about her. She wants ~o hav~! a fa~ily with him. We just 
j • I 

ask the Court to allow! him bb do t~at sooner than later, 

Your Honor. 

THE COURT: What Itype oif! prioEi record does he have? 
I , 
I 

MS. JORDAN: Your] Honor:,: "76, !reckless driving, 

PAMELA FAUCETTE, CVR - 864-574-'91584 oJ 336-260-2864 
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! 

assault on a otficer, ~BHAN; '79, traudulent check; 
I 
I 

'80 I 
THE COURT: Slow lhat 

! 
i 

-~, Slow ~own. Okay, it's 
I 

. I 
reckless, ABHAN, assault on 

I 
an' offi!cer ... ? 

MS. JORDAN: 
I 

Yes'i Your '79, :fraudulent 
i 

check; '80, petit larcbny, DUl; '8li, our; '82, DUl, DUS; 

'84, DUI, DUS times tw~ I'm'sorriY, DUS, habitual 
i 

i 
traffic offender and ahother DWl; '[85, habitual traffic 

i 

offender,. two counts o~ obtaifuimg ~~U9S by fraud; '87, 

CDV; '91, two counts o~ petit J..arcehy; '92, two DUSes, 
I ' 

I .1 
three (3) counts of distribwti®m of! Valium, seven (7) 

: 
! 

counts ·fraudulent chec ; 

In '94 from Georg' a, th!.t)~e· (3)! counts of theft by 
i 

. ! 
deception, obstructing policej and ~iving false 

information; '95, poss~ssion of pil~s, CD,!; '96, 
! 
I 

shoplifting; I 

'97/ trespaSSing,! possession air pills, third or 

subsequent property of~ense; "8, 8~6Plifting third or 
I : 

subsequent; ! 
i 

1999, four (4) co~nts sh<i>Wliftj~ng; 2001, two counts 

grand larceriy; 2007, ShOPlifti~9, d~taining property by 
I i 

false pretense / and pepi t far.d:~ny. I 

THE COURT: Mr. D~rham, di0 you! have anything you 

would like to say? 

PA'MELA 

i 
I 

THE DEFENDANT: Yfs, YOUJfWon0fc. I can offer no 

FAUCETTE, 

i , 
I 
! 
; 

CVR - 86~-574-9:$34 
I 

OD!L 336-2.60-2864 
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; 

excuses for my acts an~ I tak~ full! responsibility. 
, 

I would like to a~ologize to the victims and to the 

Court and to my familyi I d6reali~e that lowe a small 

amount of restitution .$nd I' mw:illing to pay that in 

full. 

I've had several konths'~&reflect on my situation 

and 
Ii 

my actions and wi t~ a cle~elV' heab I've done this. And 
i I 

I wanted to say that lIve got;:ray pbKorities in order 

just give me time to g~t my priorit~es in order. 
i I _ 

And regardless of: the semtencihg that I receive 

today, Your Honor, I iptend to ente~ into a inpatient 

rehab and complete that and to comp~ete a course with 

SEDAC. 

And, then, after ~hose tW¢l st~~s, to receive 
! ! 
i . I 

continued counseling tp hel~.~lov~rcome these problems 

that have plagued me t~e latt~t_paJt of my life -- or all 
j 

through my life. 

I feel that is go~ng to- be my [key to getting back 

int.o society and becom~ng a prbductiive member of society. 

(Brief Pause) 

THE COURT: I am !listeni±ng to ,!you. 

! "·.1 THE DEFENDANT: 'I1hat's-c- tha~'s -- that's all. I 

just ask for mercy of !the Cduid: an4 ask for that 
i 

i : 
opportunity to get my !life baidk on :Itrack and to become a 

! 

productive member. 

PAMELA FAUCETTE, CVR - 864-574 ... g:S34 
,j or 336-260-2864 
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(Brief Pause) 
i 

THE COURT: All r~ght. I'm goiing to accept Mr. 
j 

Durham's plea as knowihgly, intellijgentl y J and 

voluntarily made with ~he advice of! competent counsel 

wi th whom he is well s~tisfie'd and !find that there is a 

SUbstantial factual ba~is fo~ his ~lea. 
! 

What -- how many bays creEiit lis he entitled to? 

MR. CHEEK: 

, , 
One,l sixty-tmree :(163), Your Honor. 

i , 

THE COURT: All r~ght. I'm g9ing to accept the 

recommendation and sen~ence ybu to ,ta concurrent sentence 
I 

on all four indictmentb. 

Under 2009~G$-42-~325' '!IWt';"+,,nCi.rf<!J you to ten 

t 
! 

(10) years suspenGi, ed 0 eigh~! &9) 1ears ale'tu'al service. 

y'ou will be on pr0bati, ri fot';' ~wve ~15) years. I' m giving 

you a hundred and Sixt~-three'( 163)i days eredi t. 
! ; 

I am signing the ~estitQ~i0n drder in the amount of 

eight hundred and one 6ol1ars {$80~.00). 
I ' 
I 
i 

I'm providing thait

l 

' on e8€h o;e of ~hese 

indictments, you shall have no' con~act wlth the victims; 
I ! 

I am recommending the rTeUt un;it Whe~ he gets into prison. 

Whether or not you'll ~ it ti.$ and,ther story, but I am 

recommending it. 

Also, when Y0U 

I 

I 
I 

ge~ out oh pro~ation, that you shall 

attend such treatment ~ounselihg a~ required by probation 
i 

on each one of those. 
, 
I 

PAMELA CVR - 8J4-574-~514 ci336-260-2864 
I .! 

FAUCETTE, 
! 
I , 
! , 
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All right. UnderiindictMent 2b10-44-412 [sic], 

1701, and 1702, the se~tence is ten (10) years suspended 

to eight (8) years. G~od luck to you. 

MR. CHEEK: Thank!you, Your Hohor.: 
, 

MS. JORDAN: Than~ you, Your Honor. Was restitution 
i 

also ordered on the oti1er ordet forfu? 
; 

THE COURT: I did!restituttion 'On indictment 6325 and 
i , 

signed the restitution I order .• And ~y according to my 
i 

math, it's eight hundr~d and 6~e do[lars ($801.00) . 

MS. JORDAN: Thank you, l'our Hbnor. 

THE COURT: Is thkt correct.? bkay. 

(Whereupon, the pboceedim~ conbluded at 12:10 p.m.) 

i 

PAMELA FAUCETTE, CVR - 8~4-574-9iS34 olt 336-260-·2864 

17 
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CERTIFI CATION Page 18 

Reporter for the Seven~h Judicial Circuit of the State of 

South Carolina, do her~by certify ~hBt I acted as the 
. . 

Court reporter at the ~oregoincy proiceedinq; that the 

foregoing pages, numbetced 1 through 17, were transcribed 

by me and represent a 60mpleteand Bccurate transcription 

of said proceeding to )the be'St.0f ~y knowledge and 

belief. 

I 

in the 

action, 

action. 

do further cert~fy that I am! not of 

employment of e~ther of the !parties 

nor am I inter/2sted irh the 

Novembe~ 23, 2010 

/) 
/ J j . i J . 
,~ 

. . 

iresul ts 

Pa~ela S. Faucktte . 
Officia~ Court:~epor~er 
Seventh: Judici~i Cir~uit 

counsel 

to this 

of this 

PAMELA FAUCETTE, CVR - 86~--574-~!5]4 or: 336-260-2864 

for or 
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STATE OF SOUTH CAROLINA 

COUNTY OF 

Full name and prison number (if any) of Applicant. 

FORMS 

) 

) 
) 

IN THE COURT OF COMMON PLEAS 

v. 

) 
) 
) 
) 
) 
) 
) 
) 

APPLICATION FOR 

State of South Carolina POST-CONVICTION RELIEF 

INSTRUCTIONS - READ CAREFULLY 

In order for this application to receive consideration by the Court, it shall be in writing (legibly 
handwritten or typewritten), signed by the appl icant and verified (notarized), and it s~aJJ set forthli 
concise fonn the answers to eacl~ applicable question. If necessary, applicant mayfumish his answer to a 
parti"cular question on the reverse side of the page or on an additional page. Applicant shall make clear to 
which question any such continued ans'.-'er refers. . .' 

Since every application must be sworn under oath, any false statement ofa materia,J .. faclt--thereY, 
._.... ~-:::J 

may serve as the basis of prosecution and conviction for perjury. Applicants should, ther~fpre,~er1~~-) 
care to assure that all answers are trueand correct. c.7; 3 >.~ 

.. :! -< .::-:.:.r. ~:. 
If the application is takenin fonlla pauperi?, it shall include an affidavit (attached ~t:the /dack ~~;: .. 

the form) setting forth information which establishes that applicant will be unable to pay t~e fee~and~4~s!f: 
ofthe·proceedings. When tre application is completed,the original shall be mailed to the ~'lerk 9$C09!C-~ .. 
for the County in which the applicant was convicted. .' Cf?:.-:, ~.~.~ 

1. 

2. 

J. 

Place of detention 5·T~Ve~.so rJ c.r-
Name and location of Court which imposed sentence 7'1(1 c.! i2c G.\:t t­

Name(s) of co-defendant(s) (if any) ~:.z 

(J1 
-.,' ~ 

~~/1.. TA-/"r1 "VZ-I 

.s.C.-

4,.·.· .... Th~ .. ind.ictment.n1Jmb~r-Qr-.numbef.s.(if-.l(rlOwn}upon-vIhiGA-and·-thg .. offtmses-for-whie-h- .. · .... _ .. ··· .. ··· .... ·· .. · 

sentence was imposed: . 

(a) 

(b) 

(c) 

:1 G01·- C;:.-S - t, ).- b 3:;'S" 

'26/0- &5 ~ It ).. - '-IIJ­

J...o 10 - G.,> - 't ). - I? 0 l 

5. The date upon which sentence was imposed and the tenns ofthe sentence: 

(a) -JU\l~:J- '} I dO J D 

(b) -J \.A L ~ .1. 'I r J- 0 I 0 



20 

6. Check whether a finding of guilty was made: 

(a) after a plea of guilty U 
(b) after a plea of not' guilty __ .... 

(c) after a plea ofn010 contendere __ 

7. Did you appeal from the judgment of conviction or the imp.osition of sentence? 
N0 

8. If you answered "yes" to (7), list: 

(a) the name of each Court to which you appealed: 

l. jv<Jd tL 

II. 

1Il. 

(b) the result in each such Court to which'you appealed: 
I . ALE.-iY Q... 

11. 

111. 

(c) the date of each such result: -" ,..,;,~ 
....1~. <= 
-,... = -+- Z c) 

.0 -"';, -< r,'-: 
I 

I. 

11. 

r:.> N 

-- . ~:.:. ~ 

~ .... 
". Ill. 

(d) if known, citations of any written opinion or orders entered pursuant:'i~ su~~ , . ", '-.~ ': 

results: U1 
\..0 

Il. 

.... w: .... ....... ____ ... " __ '._ ._ ..... __ ... ___ ._ ... __ ..... _. __ ... _. __ .... ___ ... _ .. _ .... _ ... _ ....... _ .... _ ..... _ ... _ ................... _._ ... _ ....... _ ............... _ ...................... __ .................. _ .. _. _ ... .. 

9. If you answered "no" to (7), state your reasons for not so appealing: 

(a) A-·tTO/1 .. fle.£:J FIl-£ L~fj +d (tiffL.t.>,L 
(b) 

(c) 

10. State concisely the grounds on which you base your allegation that you are being held in 

custody unlawfully: 



.' 

~., .. , 

(a) S~"'- At1!1-c/Je..£1 SIJ.Il(:...J-' 

(b) . 

(c) 

11. :.;;' State co.ncisely and in the same order the facts which support each of the grounds set out 

in (l0): 

(a)" .,S a..Q.. fi t 1- Pt <l [.1 e (.) S lie 'Z r-

(b) 

(c) 

12. Prior to this application have you filed with respect to this conviction: 

(a) any petition in a State Court under South Carolina Law? -J.l....Q-
(b) any petition in State or Federal Courts for habeas corpus or post-convictions 

relief? Nd 

21-

(c) any petition in the United States Supreme Court for certiorari other than petitions, 

if any, already specified in (8)? --.A..J...2. 

(d) any other petitions, motions or applications in this or ~ny other Court? ~ 

13. If you answered "yes" to any part of (12), list with respect to each petition, motion or 

application: 

(a) the specific nature thereof: ~." 
•.. -.. -:= 

c;;::> 

J.l..Q1:} 't-
~- Z c.' 0 1. .. ... < 
:": 

I 
r N 

II. 

111. ::» 

IV. co 

(b) the name and location of the Court in which each was fi led: 

11. 

HI. 

iv. 

(c) the disposition thereof: 

I . -,Al.f!.t! -'L 

11. 

Ill. 

· ' .. 1 _, 
.-.-.~; .. 
.:~ ... :-; .. 

; .. :;. {--; ~: 
· . ' .. ' 
· .. !:-.-
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iv. 

Cd) the date of each such disposition: 

I . .J,1Sli.'! rL.. 

II. .... 

Ill. 

IV. 

(e) jf known, citations of any written opinions or .orders entered pursuant to each such. 

disposition: 

1. ~L 

11. 

111. 

IV. 

14. Has any ground set foi1h in (10) been previously. presented to this or any other COllrt, 

State or Federal, in any petition, motion or application whjch you have filed? 

AID 
" 

1 S. If you answered "yes" to (14) identifY: ...... , 
_':'\-. c.::. 

. (a) which grounds have been presented: 

1. ~JZ 

<:::"J 

C :z 
: 

("..;:) 

""-' 
r"" 

I 

11. 
...... 

N ., 
; 

?-. ... 
111. -''-

.... C!? 
(b) the proceedings in which each ground was raised: :"r c.n 

ill 

1. ~~ 

II. 

iii. 

16. If any ground set forth in () 0) has not previously been presented to any Court, State or 

Federal, set forth the ground and state concisely the reasons why such ground has not 

previously been presented: 

1:..<: 
-D 
:::::0 (-.~ 
::".}: 

~~ 
~. ,. .... J ..... :---

~ .... 
:1 

'.- l_ .. ' 

~::-) 
., .. 

I 

;~') :;-'J 

_ .. 
_. .. ' .. . .. 

. 

-' 
i 
.. 
.' 

(a) "111-1-5 JS , N-<L f-lfl..5T (l) (ton.. (vtNJ r J -/-0 fltQ.. 5~/J-r GftoV' I 

(b) 

(c) 

17. Were you represented by an attorney at any time during the course of: 



•. t.. 

(a) 

(b) 

(c) 

,. (d) 

your arraignment and plea? J;..-L~ 

your trial, if any? ~ sz..... 

your sentencing?'~ 

your appeal, if any, from the judgment of conviction or the imposition of 

sentence? ~ Z 

(e) preparation, presentation or consideration of any petitions, motions or applications 

with respect to this convictio.T), which you filed? ~.R..... 

18. r f you answered "yes" to one or more parts of (17), Jist: 

19. 

20. 

(a) the name and address of each attorney who represented you: 

1. h<25 CfJ-e.~/c 5f/~·r'll. f(,~f5LJc.. f)~F. Offlc~ 
.Jtr~~ 36&~, ci4v./tc{J- .5'J~1 S\.A.'l-r~ 3000 

.5(',41'1. T fr fJ (J ~;"l e-: ( -.s:: c ~ J- '1 3d 3 
11. 

Ill. 

(b) the proceedings at which each such attorney represented you: 

J. ~~fo 
II. _~ ?-.vt~N <?..1 tJ 6-

\.11. 

= ..... 
c.: 

State clearlv the reliefvou seek in filing thi~pplication: . 'r~: 

«.. e..S ~;V\Q. tJ rL J /J {y .e) I rlJ- <l- f1 Q'fLJ,.Cfr'N ~: 
I 

N 

Are you now under sentence from any other court that you have flot challeng¥d? 
co .. 
U1 
1..0 

23 
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ST A TE OF SOUTH CAROLINA 

County of 

) 
) 
) 

VERlFICATION 

. t..0('1tt(2...1Z. LI2..:L- rhA~NAty"Y .. , .' ,.. . 
1) , being duly sworn uporr,rriy oath, depose and say that I have subscribed to the foregoing 
application; that I know the contents thereof; that it includes every ground known to me for . 
vacating, setting aside or correcting the conviction arid sentence attacked in this application; and 

that the matters and allegations therein set forth W:U: t{).J------

SWORN t~d s~scribed befo,: me this 2j11... 
day of CYCf::JJ. bt .·,\ ,2.2il.p 

<]J.,;C[?e/dri, 1.,) ~&. -{ (L.S.) 
. Notary Publi.c. ~ 

My Commission Expires: ·~A 113 ').Olj 
I 

. I .. ·· 
.1. ...... 

r-.., 
= 

co 
(.11 
u:J 

.~~~ ;~~ 
..... " .. 



APPLICATION TO PROCEED WITHOUT PAYMENT 
OF COSTS AND AFFIDAVIT 

IN SUPPORT THEREOF 

25 

I) ':':" ) hereby apply for leave to proceed in this action withciut prepayment of fees or costs or 
security therefor. In support of my application I declare under penalty .of perjury that the 
following facts are true: 

(1) I am the applicant in this action and I believe I am entitled to redress. 

(2) Because of my poverty I am unable to pay the costs of said proceeding or give 
security thereof. 

S.WO~ or affilm~..d to and subscribed before me this x3"" day of Uc.,h ?(,/~ > 2ML.,P 

==teCt, ~I] <]? W ~ik < 
Notary Public ) 

My Commission Expires: /41<J iJ £ .. ; 19 
/ 

Applicant 

~, 

~: 
c.. 

f"" 

~ 

-.. 
" 
.. 

. -.. 

...... ::-
= 
= 
z 
CJ 
.a;:: 

1 
tv 

~ 
~ 
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U1 
~ 

·~n 
-n 
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STATE OF SOUTH CARO~INA . 

COUNTY OF SPARTANBljJRO .. 

Walter Durham, #258320, 

Appli¢ant, . 

v. 

State ef Seuth Canelina, 

Resp~ndenti 
: . . \ 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
SEVENTH JUDICIAL CIRCUIT 

2010-CP-42-5833 

RETURN 

The Respendent,!rnalcing i~ ~~turn to the applicatien for pest conviction relief (POR) filed 

Nevember 2, 2010, and: antamenctnp.ent filed Nevember 15, 2010, would respectfully sh;ew this 

Ceurt: 

1. 

The Applicant is pr;esently confmed in the South Carelina Department ef Cerrectiens 

pursuant to. erders of cemrnitment.of the Spartanburg Ceunty Clerk ef Ceurt. The Applicant was 

indicted at the NeiVernber 211109 anp J~lUary and February 2010 terms ef the Spartanburg:Ceunty 

Orand Jury fer sho.plifting (Q9-0S-42-6325, 2010-0S-42-0412, 20 10-0S-42-1701, -1702) .. He was 

represented by James A. Cheek, Esq1lilre. On July 27, 2DI0, the Applicant pled guilty to. all charges. 

He was sentenced by the HOIilorable R. Lawten Mclnto.sh to. confmement fo.r concurrent sentences o.f 

ten years suspend~d upon service oCeight years to. five years o.f probatio.n on each charge. 

Attached herewith aQ.d incorporated herein are the recerds efthe Spartanburg Ceunty Clerk 

o.f Co.urt regarding the subject cQlwictio.n(s), the Applicant's records from the· South Caro.lina 

Department o.f Correctirims, and tl).e ~uilty plea transcript. The Respondent reserves the right to. 

amend this Return upon rec~ipt .of~y, relevant materials. 
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, . 

II. 

In his current APlPlic$tion, $+ A,pplicant alleges that he is being held in custody unlawfully 

for the following reasons: 
. 1 

1. Iny:ffe~tive,~*~tance of counsel, in that; 
a. CQ)Ul1sel r4~~¢d to object to the court imposing an 

improp¢~ i s¢ntence which exceeded statutory 
lirhitatiob.~ . ,- ., ., l' 

b. C<D.uns€\1 f~W€\d to object to the court exceeding its 
jumsdic.tibh by imposing a sentence in excess of 
th~ maxi~l,!Un allowed by law, 

2. The s~ntenc~ i~sued exceeded that authorized by law, 
in tha~, in ~tl 
a. SUitute 1~~1-57 carries a maximwn of 10 years, 

but the·. ~urt exceeded this maximum by 
sel'}tenoi~~ Applicant to 10 years suspended to 8 
yefil's a:Jil4 ~. tears probation, 

3. The C9urt¢xp~t1!1ed its jurisdiction in sentencing the 
Appli:¢ant~ i~ tlh~t; 
a .. U~derstftW¢16-1-57, the court retains jurisdiction 

to ;sentenp~ Applicant from O-J 0 years, but court 
exceed~~ ~s;uurisdiction by sentencing Applicant 
in iexcesSi qfithis sentencing range. 

III. 

In a post-conviction relief a,*ipn, the Applicant bears the burden of proving the allegations in 

their application. J3utlerv. State; 286 S.c. 441, 334 S.E.2d 813 (1985). Where the application 

alleges ineffective assistanc~ of cqtp'll?el as a ground for relief, the Applicant must prOiVe that 

"counsel's conduct so underp,1ined tl¥ ;proper functioning of the adversarial process that the trial 
: I 

cannot be relied upon as having prQd~~ed ajust result." Strickland v. Washington, 466 U.S. 668, 
~ : . 

104 S.Ct. 2052,2064, 80L.Ed.2d 617~"'692 (1984); Butler, 334 S.E.2d 813. 

The proper measure Qf perf()~ance is whether the attorney provided repi"esentation;within: 

the range of competence required il1i criminal cases. The courts presume that counsel rendered 

adequate assistance and made all s~gpi:ficant decisions in the exercise of reasonable professional 
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judgment. Strickland, 466 U.S. 668. The Applicant must overcome this presumption in order to 

receive relief. Cherry v. State, 3001S£. 115,386 S.E.2d 624 (1989). 

The reviewing court app1i~sia two-pronged test in evaluating allegations of ineffective 

assistance of plea ~ounsel. First, th~ Amplicant must prove that counsel's performance was d¢ficient. 

Under this prong, the court mea~Ufe,s an attorney's performance by its "reasonableness under 

professional norms." Chenj¥, 30~ $.C. at 117, 386 S.E.2d at 625, citing Strickland. Second, 

counsel's deficientperformaI1.ce lIlU$thave prejudiced the Applicant such that "there is a rea$onable 

probability that, but for c0unsej's unpp()fessional errors, the result of the proceeding would h81ve been 

different." Cherry, 300 S.c.,at 117+li8 j , 386 S.E.2d at 625. With respect to guilty plea counsel, the 

Applicant must show that th~re is;aJre~onable probability that, but for counsel's alleged errors, he 

would not have ple:d guilty and w<;l·lljld4ave insisted on going to trial. Hill v. Lockhart, 474hl.S. 52, 

106 S.Ct. 366, 88 L.Ed. 2d 2P3 (198~). 

The Respondent submits that the Applicant cannot satisfy either requirement of the 

Strickland test. However, the allegation. of ineffective assistance of counsel probably raises 
. . 

questions of fact that the record does not conclusively refute. Accordingly, the Respondent requests 

an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 

(1983). 

IV. 

The Applicant also claims ~at lihe trial court made errors in sentencing beyond the statutory 

maximum and exceeded its jlJ:risdic~i0Rin sentencing. Any allegations of trial court error presented 

by Applicant raise direct appeal issu~s that are procedurally barred by S.C. Code Ann. § 17-27-20(b) 

(1985). Post-conviction reliefis n0ti8! substitute for a direct appeal. Simmons v. State, 264 S.C. 417, 

215 S.E.2d 883 (1974). A post-conv,iction relief application cannot assert any issues that could have 
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been raised at trial or on dire.~t app'~al. :Ashley v. State, 260 S.c. 436, 196 S.E.2d 501 (1973). The 

Applicant could h~ve raisedrohese ~~~u:es at his plea or on appeal. His failure to do so has waived 

these allegations as grounds for re~ef .. 

Additionalliy, the, CO:\!lrt b.a~ p~oad discretion in imposing criminal sentences. State v . 

. Franklin, 267 S.C. 240; 2216· S.E;~cl896 (1976). Absent a showing of partiality, prejudice, 

oppression or corrupt motive by the sentencing court, or absent a showing that the statutory . . 

punishment in and of itself constitut~s cruel and unusual punishment, the post-conviction relief court 

has no authority or jurisdictiqn to ueyiew or change a sentence falling within statutory limits. State v. 

Cogdell, 273 S.C. 563, 257 SfE.2d~4;8;(1979). E:esPQn¢~ntsubmitsthattheAppl,iGaIltisinGQmectin 
~ I 

" 

pro bation sentenc~i.does J;l6)t 1t!il'ill,l~i\1pW~d:sthe statutory sentence maximum. 
~'. ". .! • • 

Furthermore, the Ap}plicanvjQiq not object to the sentence handed down by the tria!1.court. 

The Applicant's failure to object qaswaived any allegation that his sentence was excessive or 

otherwise improper. CUI11I11iings v.~tate, 274 S.C. 26, 260 S.E.2d lin (1979); Peelerv. State, 277 

S.c. 70, 283 S.E.2rl826 (1981). 

Therefore, the Court shmlldlsUJj)1ltlarily dismiss these claims in Applicant's application for 

post-conviction reHef. 

v. 

Each and every allegationlcputained within the application not hereinbefore expressly 

admitted, qualified. or explaimed is he.ro.;by denied. 
1 . 
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held. 

VI. 

WHEREFGRE, havigg ma4e its Return, the State requests that an evidentiary hearing be 

Respectfully submitted, 

ALAN WILSON 
Attorney General 

JOHN W. McINTOSH 
Chief Deputy Attorney General 

SALLEY W. ELLIOTT 
Assistant Deputy Attorney General 

SUZANNE H. WHITE 
Assistant Attorney General 

Office of the Attorney General 
P.O. Box 11549 
Columbia, SC 29211 
Telephone: (803) 734-3737 
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STATE OF SOUTH CAROLINA. 
COUNTI OF SPARTANBURG 

Walter Durham, 

Applicant, 

v. 

State of South Canr>lina, 

Respondent. 

) 
) 

IN THE COURT OF COMMON PLEAS 
SEVENTH JUDICIAL CIRCUIT 

) 2010-CP-42-5833 
) 
) 
) 
) CERTIFICATE OF SERVICE BY MAIL 
) 
) 
) 
) 
) 

1. I am an em,ployee of JIhe R,e~pE>pdent in the above-captioned action. 
I 

2. Regular cOl1lUt1unlcatipn by .~ exists throughout the State of South Carolina and that this is 
a proper circumstanc~ of seM<J:¢ by mail. 

3. I have this day servCid a C0mr of the Respondent's Return in the above-captioned matter on 
the following person~s) by ~pqsiti.ng same in the United States mail, postage prepaid: 

Garyl M. Frazier~ Esquire 
P.O:BOiX 170818 
Sp~tanburg, South Carolina 29301 

Anne A. Mueller 
Legal Assistant for the Respondent 

DATED this 1st da;y of Novemben, ZQl1. 



1 STATE OF SOUTH CAROLINA 

2 COUNTY OF SPARTANBURG 

3 
Walter Durham, 

4 
Applicant, 

5 -vs-

6 State of SC, 

7 Respondent. 

8 

9 

10 

11 B E FOR E: 

IN THE COURT OF COMMON PLEAS 

TRANSCRIPT OF RECORD 
2010-CP-42-5833 

April 2, 2012 
Spartanburg, South Carolina 

12 HONORABLE J. DERHAM COLE, JUDGE 

13 

14 

15 A P PEA RAN C E S: 

16 GARY M. FRAZIER, ESQ. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Attorney for the Applicant 

SUZANNE H. WHITE, ESQ. 
Attorney for the Respondent 

ORIGINAL 
Margaret A. Woods 
Circuit Court Reporter 
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3 WALTER DURHAM 

4 Direct examination by Mr. Frazier 4 

5 Cross-examin~tion by Ms. White 6 

6 Certificate of reporter 14 
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10 

11 NO EXHIBITS INTRODUCED 

12 

13 

14 

15 

16 

17 

18 

19 
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21 

22 

. 23 

24 

25 
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43 
MOTIONS AND MATTERS 

1 MS. WHITE: Your Honor, this is the case of Walter Durham 

2 vs. the State, 2010-CP-42-5833, he's represented today by Gary 

3 Frazier. He was indicted in November of '09 and then waived 

4 presentment for January and February 2010 for four counts of 

5 shoplifting third or subsequent, ultimately pled guilty before 

6 Judge McIntosh, received sentences concurrent of 10 years 

7 suspended to 8 years and 5 years probation on July 27th 2010, 

8 no appeal was file, filed this application and a subsequent 

9 amendment November 2010 alleging ineffective assistance of 

10 counsel all related to the fact that he says counsel failed to 

11 object to the improper sentence and is alleging that the 

12 sentence he received violates the maximum allowed by law and 

13 that the Court abused its discretion in that as well so I will 

14 turn it over to Mr. Frazier at this time. 

15 

16 

THE COURT: Mr. Frazier. 

MR. FRAZIER: Thank you, Your Honor. Your Honor, it's 

17 the, it's the applicant's position that, and and I've outlined 

18 this in my brief I put up there you, that his whole 

19 justification or for petitioning for post-conviction relief is 

20 revolves around the fact that the judge sentenced him to more 

21 than the statutory maximum 10 years and but just to establish 

22 that fact I'll put him on the stand and question him about 

23 what what took place at the hearing and then the rest of it is 

24 just outlined in my brief. 

25 THE COURT: Oh, so you're seeking relief on more than one 

3 



44 
WALTER DURHAM - DIRECT EXAMINATION BY MR. FRAZIER 

1 ground? 

2 MR. FRAZIER: No, no, Your Honor, only on the, only on 

3 the ground that that ---

4 Exceeded the ---THE COURT: 

MR. FRAZIER: 5 --- the sentence imposed 

THE COURT: 6 --- maximum sentence? 

MR. FRAZIER: 7 exceeded the maximum allowed by law. 

8 THE COURT: Okay. And do you wanna call him to testify? 

9 MR. FRAZIER: Yes, Your Honor. 

10 THE COURT: Alrighti Mr. Frazier come around. Excuse me, 

11 Mr. Durham come around. 

12 (Whereupon, the applicant came forward.) 

13 WALTER DURHAM, having been 

14' first duly sworn, testified as follows: 

15 DIRECT EXAMINATION BY MR. FRAZIER: 

16 Q. Mr. Durham, at your plea hearing in July of 2010, do you 

17 recall the the judge that presided at that hearing first 

18 telling you that -- asking you if you understood that he could 

19 sentence you to 40 years that day? 

20 A. Yes, I do. 

21 Q. And what did you understand him to. mean by that? 

22 A. That I would be sentenced ·to 10 years on each count. 

23 Q. So you had four counts. 

24 A. Oh, and I had four counts which would be a total of 

25 40 years I could be sentenced 

4 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

~5 

16 

17 

18 

WALTER DURHAM - DIRECT EXAMINATION BY MR. FRAZIER 

Q. And there was a recommendation from the solicitor that 

that you be sentenced concurrently. 

A. Yes, there was a recommendation for the sentences to run 

concurrent, that's correct. 

Q. And at that same hearing the judge ultimately sentenced 

you to 10 years suspended on 8 years actual service on one 

indictment and then 8 years on the remaining three, is that 

correct? 

A. 

Q. 

That's correct. 

Alright, and he also sentenced you to 5 years of 

probation. 

Q. That's correct? 

A. Alright. 

Q. Did, uh, when that sentence was handed down by by the 

judge, did your counsel raise any kind of objection to that 

sentence? 

A. 

Q. 

No, he did not. 

Did you say anything to him about that sentence at the 

19 time? 

20 A. Yes, sir, I tried mid-sentence I asked him if I could 

21 talk to him about my sentence, that I needed to have it it 

22 

23 

24 

25 

amended or somethin' done to it. 

Q. Wh was that right there at the hearing or as ya'll 

were leaving the courtroom ---

A. No, ---

5 
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1 

2 

WALTER DURHAM - CROSS-EXAMINATION BY MS. WHITE 

Q. 

A. 

or what? 

after I sentenced and was sentenced and went to 

3 the, signed the probation papers and I sat there and thought 

4 about what had happened and and I was still waiting in the 

5 courtroom to be taken out and he was standing near me. 

6 

7 

8 

9 

10 

11 

Q. Oh, but as far as you're aware and and is is shown in the 

transcript there was, there was no objection made to the 

sentence 

A. No, 

Q. 

A. 

that was ---

there was not, no. I was the one that just mentioned 

12 to him that I needed to talk to him about it. 

13 Q. Was it your un -- did you feel at that time that the 

14 se -- that his sentence was in excess of what the judge had 

15 said he would could 

16 A. I was actually unsure. I knew it just didn't sound 

17 right, that's all, I was unsure about what to do. 

18 MR. FRAZIER: Nothin' further, Your Honor. 

19 

20 

CROSS-EXAMINATION BY MS. WHITE: 

Q. Just briefly, Mr. Durham. So the judge did tell you you 

21 could get up to 40 years because he could sentence. you to 

22 10 years on each charge and run 'em consecutive, right? 

23 

24 

25 

A. Yes, ma'am. 

Q. Okay, and you you pled guilty knowing that you could get 

potentially 40 years on the charges. 

6 



WALTER DURHAM - CROSS-EXAMINATION BY MS. WHITE 

1 A. Yes, ma'am. He told me I could get a total of 40 years 

2 but he didn't tell me that I could get 40 years and 20 years 

3 probation. 

4 

5 

6 

7 

8 

9 

Q. 

A. 

Q. 

Well and you didrt't get that, right? 

That's correct. 

Right, but you were pleading guilty knowing that you 

could potentially get 40 years of incarceration, right? 

A. Correct. 

Q. And you ultimately got 8 years of incarceration and 5 

10 years probation? 

11 

12 

A. 

Q. 

That's correct. 

Okay. Alright. And you said you asked your attorney to 

13 do somethin' about that? 

14 

15. 

16 

A. 

Q. 

A. 

Yes, I did. 

Did he tell you that anything could be done? 

He said, I'm not gonna do anything to your sentence, that 

17 you coulda got a lot more time and I said, Well could I just 

18 show you somethin'; he said that you have anything to say to 

19 me, write me a letter. 

20 Q. Okay, and did you write him a letter? 

21 A. Yes, I did. When I went back to the jail that afternoon, 

22 I wrote a request and asked him to do somethin'. I realized 

23 then I thought about it more and asked him to ask for a 

24 reconsideration or a amendment of some type. I have a copy a 

25 my request. 

7 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

WALTER DURHAM - CROSS-EXAMINATION BY MS. WHITE 

Q. But again, you said you didn't know if there was any 

legal basis, you just thought that it wasn't right? 

A. I'm a layman and I'm not familiar with legal so I can't 

say for sure. 

Q. 

A. 

Q. 

Okay. 

I knew somethin' wasn't right. 

Okay. 

MS. WHITE: That's all I have, Your Honor. 

THE COURT: Well what did you know wasn't right? 

THE APPLICANT: The fact that the maximum that I could 

11 have gotten was on a concurrent sentence was 10 years 

12 

13 

THE COURT: Okay. 

THE APPLICANT: and that this 8 years, 10 years 

14 suspended to 8 plus the -- a 5-year probation would totals 

15 13 years to me because even though I would just serve 8 years, 

16 the 5 years probation I would be in jeopardy for 5 more years 

17 of havin' to go back and serve the remainder of the, ---

18 

19 

20 

21 

THE COURT: The remainder of what? 

THE APPLICANT: --- of the 10-year sentence. 

THE COURT: Yeah, two more. 

THE APPLICANT: Yes. 

22 THE COURT: Alright, so what's excessive about that? How 

23 does that violate the law? 

24 

25 

THE APPLICANT: Because in my opinion 

THE COURT: Well let me ask you this: Is that what I 

8 



49 
MOTIONS AND MATTERS 

1 understand, you believe that the sentence that the judge 

2 imposed it exceeds what he can do under the law? Well maybe I 

3 misunderstood your complaint. What is your complaint? 

4 THE APPLICANT: I believe that the Court erred in 

5 extending my probation past the time of my original sentence 

6 exceeding my original sentence with the time and probation and 

7 that amounts to a an excessive sentence 

8 THE COURT: Oh, you think itls an excessive sentence, 

9 not that itls exceeds ---

10 

11 

12 

THE APPLICANT: That it -- 11m ---

THE COURT: whatls permitted unde~ the law. 

THE APPLICANT: --- 11m 11m corrected, that it does 

13 exceed thatls whatls allowed by statute. 

14 THE COURT: Alright, so you think the error that the 

15 judge made is that the sentence he imposed exceeds what is 

16 permitted by law? 

17 THE APPLICANT: Yes. 

18 THE COURT: Okay. Mr. Frazier, do you have anything else 

19 you need to ask him? 

20 MR. FRAZIER: Your Honor, that is what live argued in in 

21 my brief that that that this, and and live cited two cases and 

22 theylre from the Supreme Court and the Court of Appeals that 

23 support that, that the dec ---

24 

25 

THE COURT: Well do you have things you wanna ask him? 

MR. FRAZIER: No, Your Honor. 
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1 

2 

3 

MOTIONS AND MATTERS 

THE COURT: Okay, step down. 

(Whereupon, the applicant left the stand.) 

THE COURT: Alright, now, Mr. Frazier; you say there's 

4 some cases in the Court of Appeals and the Supreme Court that 

5 say that what the judge did in this case exceeded the the 

6 sentence that was permitted under the law? 

7 MR. FRAZIER: Well,Your Honor, that the statutes that 

8 Mr. Durham was was convicted under state that for a third or 

9 subsequent quench [sic] for the term of, term of imprisonment 

10 is contingent on the value of the property involved that he 

11 must be punished as prescribed for a Class E felony and in the 

12 statute 16-1-20(A) (5) stipulates that the term of imprisonment 

13 for a person convicted of a Class E felony shall not be more 

14 than 10 years, alright, so we've established that the maximum 

15 sentence that he could be sentenced to is 10 years. 

16 THE COURT: Well it's 40 in this case 'cuz'he's got four 

17 different ---

18 

19 

20 

21 

22 

MR. 

THE 

MR. 

THE 

MR. 

FRAZIER: 

COURT: 

FRAZIER: 

COURT: 

FRAZIER: 

I understand. 

charges ---

Ten years, 

--- but ---

--- ten years if it's gonna be 

23 concurrent. 

24 

25 

THE COURT: Okay. 

MR. FRAZIER: Okay. Alright. The, uh, ---

10 
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MOTIONS AND MATTERS 

1 THE COURT: So how did the Court exceed that? 

2 MR. FRAZIE'R: Our using the ruling in Thompson vs. the 

3 State Department of Public Safety, Your Honor, and I've 

4 attached those cases to my brief, his position hinges on the 

5 fact that any period of suspended sentence, any period of 

6 probation is all encompassed in that maximum term in prison so 

7 in.other words, if you're, if you're sentenced to 10 years and 

8 that and this is what the Court says, it says that probation 

9 which is a suspension of the period of incarceration is 

10 clearly part of a criminal defendant's term of imprisonment as 

11 his actual incarceration, parole and the suspended portion of 

12 the sentence, that's, uh, that's the Thompson case and then 

13 the Court of Appeals referring to the . Thompson case states 

14 unequivocally that, it says, According to Thompson, referring 

15 to that case, the phrase "term of imprisonment" includes 

16 actual incarceration, parole, the suspended portion of the 

17 sentence, probation and supervised furlough. 

18 

19 

THE COURT: What was the context of that? 

MR. FRAZIER: Well, Your Honor, that's that's the key. 

20 There it was they were dealin' with the issue of probation but 

21 but the issue and what's key in that is that their ruling on 

22 defining the term "term of imprisonment" wasn't contingent 

23 upon the particular statute they were dealing with, it's 

24 the -- it's and that's wh -- and and that's the language that 

25 the Supreme Court used in there, it's it's long held law in in 

11 
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1 South Carolina that term of imprisonment means not just the 

2 actual term of incarceration but it means the active sentence, 

3 the suspended portion of a sentence, probation, parole or 

4 whatnot so Mr. Durham's position is that by giving him a 

5 la-year sentence suspended to 8 and then 5 years of probation 

6 he has in effect been sentenced to 15 years or even if you 

7 want to say it's just the actual period of incarceration, it's 

8 8 years and 5 years, that's a sentence of 13 years. The the 

9 adding that 5 years of probation is what kicked it over the 

10 la-year maximum based on what the Supreme Court and the, and 

11 the Court of Appeals have held as the definition of the word 

12 "term of imprisonment" and the statutes that he was convicted 

13 under state that the maximum term of imprisonment is 10 years. 

14 THE COURT: Okay. Ms. White, would you like to be heard? 

15 MR. BOGGS: No, sir. 

16 THE COURT: Ms. White. 

17 MS. WHITE: Okay. 

18 MR. BOGGS: Oh, I'm sorry. 

19 MS. WHITE:Oh. Your Honor, I, ya know, I think if 

20 you're asking for argument on on our side --

21 THE COURT: I'm not asking for any, I'm just ---

22 MS. WHITE: No, 

23 THE COURT: asking do, I said do you ---

24 MS. WHITE: Do I agree? 

25 THE COURT: --- wish to be heard? 

12 
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MOTIONS AND MATTERS 

1 MS. WHITE: Oh, I would just say from the Thompson case I 

2 believe it was in a a frame of reference of a felony DUI 

3 statute specifically and I think it was referencing suspending 

4 of a driver's license and some things so I think that the 

5 context of it plays a large part in that, on that but, Your 

6 Honor, the State would make a motion that that the applicant's 

7 failed to to meet his burden of proof as to this as that there 

8 any any violations that could afford him post-conviction 

9 relief and and move for this to be dismissed as a matter of 

10 law. 

11 THE COURT: Okay. Mr. Frazier, does your client have any 

12 other grounds he wishes to present on which he thinks he's 

13 entitled to relief? 

14 MR; FRAZIER: No, Your Honor, that was all that was in 

15 his petition. 

16 THE COURT: Okay. Mr. Durham, that's the only ground 

17 that ya have? 

18 THE APPLICANT: Yes. 

19 THE COURT: Okay, I'll review Mr. Frazier's brief and 

20 then issue an order. You wanna present any testimony? 

21 

22 

23 

24 

25 

MS. WHITE: I don't think it's necessary, Your Honor. 

THE COURT: Okay. Okay. 

MR. FRAZIER: Thank Your Honor. 

MS. WHITE: Thank Your Honor. 

13 
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STATE OF SOUTH CAROUNA 

COUNTY OF SPARTANBURG 

Walter Durham, #258320, 

Applicant, 

v. 

State of South Carolina., 

iN THE COURT OF COMMON PLEAS 
SEVENTH JUDICIAL CIRCUIT 

2010-CP-42-5833 

ORDEROF DISMISSAL 

Respondent.: 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

This matter comes before the COU\1 by way of an Application for Post-Conviction Relief 

. filed November 2, 2010, and an a.n1en,~ent filed November 15,2010. The Respondent made its 

Return on or abou1 November 1, 20'11. An evidentiary hearing into the matter was convened Qn 

. April 2, 2012, at the Sparrnnh1/lIig County Courthouse. The Applicant was present and . 

represented by GiillY M. Frazier, E.stll:,¥-ire. Suzanne H. White, Esquire, of the South Carolina 

Attorney General's Office, repres~t~q)the Respondent. 

At the hearing, the Applic4llH~stified on his own behalf. This Court also hafltbef~ it& 
:t: N :-c . . . ~n 

copy of the recoTCls of the Spartaaburg County Clerk of Court regarding the subje~onJ~tio.~~ 
rr1 ..,..:0 

- -;,;:-n 
Applicant's records from the South C.arolina Department of Corrections, the Retu&, the-rgui~~ 

.-. ;:bo ~ "-TlFt 
Q :x C)C)1D 

plea transcript, and Applicant's Britf in Support of the Petitioner for Post Convictic:f.&.elief. gg 
tV'J •• c::O 

l'ROCEDURAL HISTORY 
.c- ;.z:-c 

~< ~ -c 
-< 

The Appli~ant is presently 00l11fined in the South Carolina Department of Corrections 

pursuant [0 orders of commiuneritoft~e Spartanburg County Clerk of Court. The Applicant was 

indicted at the NOiVernber 2D09 ailp- Jtap.uary and February 2010 terms of the SpartanburgCoumy 

Grand Jury for shoplifting (09-GQHi2-6325, 201 0-GS-42-0412, 201 0-GS-42-1701, -1702). He 

was represented hy James 1\ .. Che~k, Esquire. On July 27, 2010, the Applicant pled guilty to all 

...:-
~agelOf6 



96 
• I 

charges. He was sentenced by the iHq!1iDrable R. Lawton McIntosh to confinement for concurrent 

sentences of ten years suspended HME\ service of eight years to five years of probation on each 

charge. 

ALLEGATIONS 

In the cument application, ;the A.pplicant alleged he was being held in custody unlawfully 

for the following reasons: 

1. 

2. 

., 
J. 

Inef]'ee·tiv€ ~'~rance of cC1.l..'1sel, in thut;. . 
a. Co~n$t f~~d to object to the court Imposmg an 

improp+'r . ~~tence which' exceeded statutory 
liID.ita1it~$~ 

b. Coun~t f~l¢d to object to the court exceeding 
its jurisfliq,,<lln by imposing a sentence in excess 
ofthe;~~'fl!lum allowed by law, 

The sente*e .i&sued exceeded that authorized by 
law,in that; 1Jn;:tb,at; . 
a. Statute16'ia~57 carries a maximum of 10 years, 

but the (J:{)Urt exceeded this maximum by 
sentencing Applicant to 10 years suspended to 8 
years aJ~d 5 years probation, 

The court exc~ded its jurisdiction in sentencing the 
Applicant, in tl;tu,t; 
a. Under s~tute16-l-S7, the court retains 

jurisdi@ti!Dmto sentence Applicant from 0-10 
years',- h:(il;t: li'ourt exceeded its jurisdiction by 
senten0,~i Applicant III excess of this 
sentenG;~I~mi!r~ge . 

..., ,...;t cr. 
~ c;:) -0 

>0 
;:1;1.-
:::lm 
-):' 
X~(v.l 
CO -,. 

OJ CJ1 :::: or 
r ;;o~ 
):> :l?" Ci n.G 
("') :x:: "Q 

FINDINGS OIF RA;CT AND CONCLUSIONS OF LAW ::J; - g§ . r- .. -( 
. f"l'I .+ ~ 

This Cown has had the oppo;l1ll}llity to review the record in its entiret),;. and h~ he~ t~ 
. ~~ 

(m, ... 

testimony and arguments presented at the PCR hearing. This Court has further had the 

opportunity to observe each wit!l1.e:~s who testified at the hearing, and to closely pass upon their 

credibility. This Court has weigmedthe testimony accordingly. Set forth below are the relevant 

findings of fact a.r;ld conclusions oJ I~w as required by S.C. Code Ann. § 17-27-80 (2003). 

~. ~ a,,20[6 



Iileffe~~tve Assistance of Counsel 

The Applioant alleges he i~~i'yed ineffective assistance of counsel. In a PCR action, 

'·[t]he burden of pFDof is on the' (J.pptjpant to prove his allegations by a preponderance of the 

evidence." Frasier v. State. 351 S;c. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Rule 71.l(e), 

SCRCP). Where ineffective assist&I1c~of counsel is alleged as a ground for relief, the Applicant 

must prove that "counsel's condtict S0 undermined the proper functioning of the adversarial 

process that the trial Cafi,.'10t be$ii~~ upon as having produced a just result." Strickland v. 

Washington, 466 U.S. 668, 104 8;iOklW52, 2064, 80 L.Ed.2d 674, 692 (1984); Butler Y. State, 

286 S.C. 441, 334:$.E.2d 813 (l9~5). , 

The proper measure of I$riftl>:::fIDance is whether the attorney provided representation 

within the range of competence reqpired in criminal cases. Courts presume that counsel. 

rendered adequate assistance and macle all significant decisions in the exercise of reasonable 

professional judgment. Butler., ld. The Applicant must overcome this presumption to .receive 

3 ~ (IJ 

relief. Cherry v. State, 300 S.C. 115, 3!86 S.E.2d 624 (1989). ~ N ~ CJ 
.... c..- ::Or 
o c: :4rn 

first, ·the Applicam must iPIi@.:'o{e that counsel's performance was deficie~ Vier ~~ 
. ~ ~ cor r.- . :;o-r"lf1l 

prong, attorney performance is l!j:le~. ed by its "reasonableness under profes~nal JIDmlS.(').o 
a ~ ('")0 
-.r". ""':'" oC ".. ..,. r-::O 

Cherry, 300 S.c. at 117. 385 S.!t;.~d at 625, Citing Strickland. Second, countii's Mr 
-< ~-< 

performance must have prejudiced the Applicant such that "there is a reason£$le probability that, 

but for counsel's lmprofessional ~I,\IOrs" the result of the proceeding would have been different." 

Cherry, 300 S.c. at 117-18, 386 S~E.2d at 625. "A reasonable probability is a probability 

sufficient to undemnine confidence in tU1e outcome of trial." Johnson v. State, 325 S.c. 182, 186, . 

480 S.E.2d 733. 735 (1997) (citing S:lir.lckland). 
~ : " 

The ApplilVant testified tha.Jt C:<!)unsel was ineffective for failing to object to the Sentence 

r 
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received by the Applicant. AppliQ~~·tt~stified that because the maximum sentence that he could 

receive by statute Was ten years 014 e~~ charge, the lower court improperly sentenced Applicant 

to eight years of confinement andi€\.ve years of probation, which he testified amounts to a 

sentence of thirteen years. How@jvet;~ Applicant also testified that he understood that he could 

have received a total of fOUT, tel:l y~~ sentences if the court had chosen to run the s.entence 

consecutively, whioh would have $nlit.1lfulnted to a sentence of forty years. 

In Hill v. Lockhart; 474V.S.~;~2 (1985), the United States Suprerne COll.iL held that the 

. two-part standarq adopte€l in~~~~Wand v. Washington, supra, for evaluating claims of 
: :,' . 

ineffective assistajIlce of counser~Ilm;i~s, as well, to guilty plea challenges based on ineffective 

assistance of cowilsel. To meet th~Court's "prejudice" requirement, a criminal defendant must 

show that there is a reasonable Ji'>u:o~bility that, but for counsel's errors, he would not have pled 

guilty and would have insisted on gQilllg to trial. This Court finds that the Applicant was aware 

of and informed of the charges to which he was pleading guilty. The plea court carefully 

reviewed the charges and potentdja) ~ejIltences with the Applicant. The record reflects that the 
. . ;:r ~. cr-

. Applicant did not indicate dwj,~ ~s .ple~ that he had any problems with C~se~r .~f.2 
: ~ c~ 

representation. 11his COl!lrt find$~~, Counsel is an experienced attorney who wagpre~{3d ~-:;; 
.' . r- ~ cor-

and effectively represented Appl*~ at his guilty piea. This Court finds that the~pp~t~g; 
. r- -- o·c: 

failed to meet his burden of prooiia~ ~o this claim; therefore, [his claim is d~~ied ~di~ss~~ 
k J . -< 

In additiom to his claim of in~.ffective assistance of counsel, the Applicant also alieged in 

his application that the sentence bje r~c;eived exceeded the maximum allowed by law and that the 

court exceeded its jurisdiction to $ejIl!wnce the Applicant as it did. The court has broad discretion 

in imposing crim~nal sentences. ~. v. Franklin, 267 S.c. 240,226 S.E.2d 896 (1976). Absent 

a showing of partiiality, prejudiqe l I1>ppression or corrupt motive by the sentencing court; or 

C¥" 
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absent a showing that the statutory .pljInishrnent in and of itself constitutes cruel and llnusual 

punislunent, the post-conviction te~'ie~;(}Ourt has no authority or jurisdiction to review or change a 

sentence falling within statutor),li!rn*. State v. Cogdell, 273 S.c. 563, 257 S.E.2d 748 (1979). 

This Court finds tihat these claim~ laf:~ merit because the sentence imposed by the lowu court 

was well within the statutory guid¢li·~s. Therefore, this Court finds that the Applicant has failed 

to meet his burden of proof as to t1h.~~ ¢laims and they are denied and dismissed. 

Summary 

This Cowrt finds oouns~ ~€!quately conferred with the Applicant, was thoroughly 

competent in his representatioIlj ~~~i:~at Counsel's conduct does not fall below the objective 

standard of reasoflableness. 

Accordingly, this Court finds the Applicant has failed to prove the first prong of the 

Strickland test - that Counsel faiaod, to render reasonably e.ffective assistance under prevailing 

professional nonns. The Applicant failed to present specific and compelling :!tYid~ iliat 
· . . ~. ~n 

:x: c.... ;t'J, 

Counsel committed either errors OJ:' oljl;1~ssions in his representation of the Applican~ ~ -;C;; 
. . ;z: ..... ;n '. f'T'\ - co,.....,.· 

This Court also finds the ApJjlUcant has failed "to prove the second prong o~tric~~~~ : · . . ....,. ,_ CloG· 
.' , ~ 0 

that h~ was prejudiced by Couns~l:s[performance. This Court concludes the APPIf§mt'is ~~ 
. P\ .. ~ 

met his burden of proving counsci!l f~led 10 render reasonably effective assist~ce. :"'3eeFrasie'1 
· .' lfi.l; ~ 

W!J.. 

supra. Therefore, this allegation ~~ ~nied. 

CONCLUSION 

Based on all the foregoing. this Court finds and concludes that the Applicant has not 

established any cOBstitutional viol!atiql.Q.s or deprivations that would require this court to grant his 

application. ThelieJ"ore, this apphp;).tion for post conviction relief must be denied and dismissed 

with prejudice. 

~ 
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This Court cautions AppH$ul1,!tjhat he must file and serve a notice of appeal within thirty 

(30) days from the receipt by ~~~~l of wrinen notice of entry of judgment to secure the 
': 1" 

,-

appropriate appellate review. Se;elR~~~ 203, SCACR. Pursuant to Austin v. State, 305 S,-C. 453 

(1991), an Applicant has a right to ~ll appellate counsel's assistance in seeking review of the 

denial of PCR. Rule 71.l (g), SG:RCIP, provides that if the applicant wishes to seek appellate 

review, PCR coul}sel ml.:lst serve ~~J: file a Notice of Appeal on the Applicant's behalf: Your 

attention is direct¢1li to South Cartl~~.Appellate Court Rule 243 for appropriate procedUres for 

appeal. 

: .: 

IT IS THlf,REFORJE O~$~D: 

I. Th~t the Applicatipn ifft>r Post-Conviction Relief must be denied 
and dismissed withjp.r~\lJIdice; and 

. ~ . .' : 

2. The Applicqnt must be:remanded to the custody of the Respondent. 

;r 
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;; 1': 
ii .'. . i 
II 
~ 

STATE OF SOUTH CPi~Ui'Jl1'~i 
COUNTY OF SPARTAN~I~R~ r:;;: 

INDICTMENT 

,,:': I:: ; 
At a Courlf of Gen~r$1 $:f~~j0ns, co~vene¢l on _________ _+_'_ 

· .;, '1"" I 

Grand Jurors of;$partah~urg C;o~ftyPres~nt up~m their oath: 
;1 !.~+ i 

NOV Z 4 Z009 

the 

SHOPUF%I:~Gf~'~'!ffiA~;:-~-.. ENT FpR 3Rf OR SUBSEQUENT OFFENS~ 

; !!. ,';:~ I':;j; I . · 
That Walter Lee Dur~qm di9,,;in Sparijanbur~ County on or about October 1:2, 2009, 

• , • . j . 

take possession of or camr aWC1!jYI,rperchanpise displayed, held, stored or offere~ for sale 
:; i . I . 

by any store or other ret~U, rm.erq~;ntile es~blishrnent with the intention of deprIving the. 

merchant of the possessio~" Wsei ~r;]benefit ~f the merchandise without pa~ingthe full retail 

value being less than o~e "f1ii~I!l'~and. D~lIars, . to-wit: ,me'rchandis~ for sale by Bilo. 

Further, that the Defenda~t has; C\llieast tv{o or more convictions for Property Ctimes, in 

violation of §16-13-0110 (')(1):§1;~-1-57, iHE CODE OF LAWS OF SOUTH CAROLINA, 

(1976, as amended). !: . ! . 
j: 

~I 
j~ . 

; 
.~! 

I 

I 
· , 

Against the peac~ and di9!nity of tre Stc)te, and contrary to the statute in such 
.. . I 

I 
case made and provided; i 

I 

I 
I 
i 
i 
! 
I 
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VERDICT 
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i. 

ii 
STATE OF SOUTH CAROWllN~ 

W' , 
:)1 
:)i ' 

INDICTMENT 

~ . 
COUNTY OF SPi\RTANBU~e:p) 

, ' 

j :. 

" j 
1 i : 

FEB 1 B 2010 ;; : 1 f l 
At a Court of Generq~;$e$S:,i~I!!l~\ conve~ed on~. ______ ---'--___ -+'-;' the 

,~ ! '. .r:. : 
:, . . . 

Grand Jurors of Spartanbur~CCDwr.:ity,~resent upon th~ir oath: 

, • !,!:$1HOP~IFTIING 
: !. i 

That Walter did I in Spartanburg County on or' about 
! 

February 4, 201 0, t@Jk~1 P;DS.iS~,psion olf, carry away, transfer from one person 
;:; .::' ! . 
,! • • 

to another or from" 'orne: :@irea o~ a store or other retail mercantile 
.' i 

i 

establishment to anGtn-$r ar$:@, or c~used, to be carried away or tran~ferred 
. 1 . 

merchandise displayep, he!I~,: storedl, or offered for sale by a store Olf other 

retail mercantile estatl)l!ish:rmEf;mt with fhe in:tention of depriving the merchant 
! 
; 
i 

of the possession, USE?, or tD~it£lefit of the merchandise without paying ~he full 
, , 

. . ! 

retail value; too-wit: t10d!3:p~,~OP corrputers merchandise valued at greater 
II " ; ,I , 

than $1 000, rnercha~d;ise·Af Sam's I Club; that the Defendant has at least 
., . I 

(2) two or more prior ponvi:c~ions fori prop'?rty crimes; all in violation of S.C. 
1 

CODE ANN. §16-1-57 ana §16-13-110i(LawCo-op.1976). 
. [ 

Against the peace ?nd di!§:J~Hy of the State, and contrary to the statute in such case 

made and provided, ' -\ r:- \ .... """ n 
;l1U~~ 

ASo/STANT sOiCiT0e- / 
I i 
'v 
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3. CARD PULLED 

AR RiEi!iilTdCilJC\~~ NU M B . 
\11116895 

. ... .. .. .. '-' " .. "p;;/ 
8.lRAmC VIOlATION copy ...... ", 

DOCwltWOS·· S 4·· 2 /J :;~V.~ .~ ... '~. ~It' : .. Ii rJil;;l: 
The State of South Garolina . 

Co,::!nty of Spartanburg 

Trey Gowdy, Solicitor 

COURT OF GENERAL SESSIONS 

JAN'S ZmG 

THE STATE 
VS • 

. _-_ .........• -.-........... . 

TERM 

. :'." 
':." 

. '--

. --_. '-'0 __ _ . -_ .. ----.-.... - -- ..... _--.- --'-'- .. _-........... _._--.. _ .. 
. ...... _ ..... _--... __ ._._--._-..... --- '---'- .... . 
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Date: I ~ IS - ll) 

VERQ,ICT 

_ Foreperson of Petit Jury 
Date: 

. ~. 

..1"::. •• • '=" .. 

Indi'ctmen-t f-er 

SHOPLIFTING/ENHANCEMENT FOR 
3RD OR SUBSEQUENT OFFENSE 

SC Code: 16-13-110 (8) (1): 16-1-57 

CDR Code: 2367 
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STATE OF SOUTH Ci.\!~LliN~:~~ 
COUNTY OF SPARTA~U~~r)J' 

, ~, rrl l' JAN 1 5 2010 
At a Court of Ge1rral~rf:~lOnS, c nvenep on ---'------'~-_+__L 

Grand Jurorsois~part~i,Wrg:t~;y ~re ent urpn their oath: 

SHQPLIRTlNGhlS::.hlAtIJf~ :;:MENT. OR 3~D OR SUBSEQUENT OFF6NSIE 

INDICTMENT 

the 

, ' 

~ ~,,' : 
That Walter Lee DwrmanTIQucj:; ;in s:pa~anburg County on or about October 110, 2009, 

take possession of or carlllY awa.,Y:·l\f;lerchan~ise displayed, held, stored or offereQ for sale 
. . i . 

by any store or other ret~j/ 1111'6rq@ptile es blishll1ent with the intention of depriving the 
.' . !" .' 

merchant of the possessiop, tilS:~ 4tjlbenefit f the merchandise without paying the full retail 

value being less than On~,lTm;o.l!~flj\d Oolla s, to-'4'it: beer and food for sale by Fqod Lion. ' 

Further, that the Defenda~tma$~ 1tdeast t a or more convictions for Property Crliriles, in 

violation of §16-13-0110 (~)(1): §11q;.1-57, 71HE C(f)OIE OF LAWS OF SOUTH CAROLINA, ,[ ", I ' 
(1976, as amended).: , ' : ' , 

i i 
! 

i 
Against the peace ,~F1d dii~fJ.ity of thr State. and contrary to the statute il11 such 

',' I 

case made and provided. 



WITNESSES 

? CAlW PULLED . ,.,( . 
. ~/ 

4:INDmtED A 

ARR~==:MBER ~ 
M-42154!! '17·~,puter .. .. ........................ -... __ ._ .. pt. 

~nMHC~~ .~ 
, 

The State of South Carolina 

.Cqljnty of §pCl_rt::mburg 

Trey Gowdy, Solicitor 

COURT OF GENERAL SESSIONS 

FEB Z Z 2010 

THE STATE 
vs. 

TERM 

r-ILtU 
I :~-r} V (l.C" ('rn 1(' " . L.. "p' • \ f \ _:! ,t ',.: \.J r \ : 

ZOIO JUl 27 PH~: 08 

1'1'. HUP[BLAtKIEY 

...... - •••••••• -~ ............ ~.------.----------•• -.---.-.------•••• -,-•• -----•• ---------.-.-________ ••• h. __ ••• _, •••••• _ ••• __ ._ •••••••••••••• ___ ._._. _____________ •• ____ ••••••• _ ••••••••••••••••• _ ••••••• __ • ___ ._._ ••••••••• _ •• _ ••• ___ •• _ ••••• 

ACTION OF GRAND JURY 

• ',,,'7' •••••• ' •.•• -rT".~ .. :-,' 

Foreperson of Grand Jury . 
Date: 

VER&lbT 

. fore person of Petit Jury 
Date: ., 

't·o,;. 

~.: .. 

Indictment for 

PETIT LARCENY 

SC Code: 16-13-0030(A) /16-01-0057 
CDR Code: 2367 

Class FELIUNC 
:.-' 
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STATE OF SOUTH CAROUNA ~ I ' 

i, }I; 
COUNTY OF SPAIRTANBtJH{:~ ) • ", r , . 

INDICTMENT 

r .'. <I; 

. . .' "., At a Court ~!,~~~.e'~~f.~:!i~ I :~~e. ed .on.+-; ,_ .... _ .. _. _ ... _F_E_B _1_8_2_01_0 -.... -. -_.--. .-,,,-+., ..• , .. th~ "-'C'_", 

Grand Jurors of Sp:~rtanburgfitfOL!fl!··.lilf'resent u on th~ir oath: 
. ."; ~:!~ . 

. ';l' 

'IIETIT 
.. :l~:'f~" 

i·"t 

That Walter Lee DjFha~JJid in S~artanbUrg County on or about 

February 4, 2010, fehonious;lr take a1d canry away the personal goods of 

HH Gregg, ' '. . ,'_'. Sp rtanburg, SC, with the value of less 

than One Thousand DpHi~r~,!describ d as!follows: one 32" TV, with the 

intent to deprive the owner p;$irmane tly o~ such property. Further, that the 

Defendant has at leas~ (2) ~~ or rno e pri~r convictions for Property . 
, . "1 

Crimes, all in violation;of §1~~rt 3-30 A), 1 ~-01-0057, THE CODE OF 

LAWS OF SOUTH GA.\ROLi'#~, (19 6, as ;amended). 
, . 

i 
.J . , 

I 
I 

I 

I 
I 

Against the peace ?lnd di!gmity Elf the I State,. and contrary to the statute in such case 

made and provided, .' 
. I 

I 
! 

, 
i i 

l/ 


