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March 9, 2018

Mr. Daniel E. Shearouse

Clerk, The S.C. Supreme Court
Post Office Box 11330
Columbia, South Carolina 29211

Re: Anthony B. Lay v. State
2016-CP-23-4950

Dear Mr. Shearouse:

Enclosed you will find thé original:Notice of Appeal in‘the above matter along with Proof
of Service upon the Respondent-and the Order of Dismissal.. These matters are being

referred to the Office of Appéllate Defense. = 5t viv.» - s

Sincerely,

Lrer 2,

Susannah Ross
Attorney at Law
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cc: Office of the Attorney General
Office of Appellate Defense
Greenville County Clerk of Court

330 E!. COFFEE ST.e GREENVILLE/SC . 29601
- . PHONE: (864) 242-0029" ;
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RECEIVET)
THE STATE OF SOUTH CAROLINA

In The Supreme Court MAR 12 2013

S.C. SUPREME COURT

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

Daniel D. Hall, Circuit Court Judge

2016-CP-23-4950

Anthony B. Lay, .........cuu..... Appellant,
V.
The State, ......ccccevverrrrennnnns Respondent.
NOTICE OF APPEAL

Anthony B. Lay appeals the Honorable Daniel D. Hall's Order of Dismissal filed March 2,2018.

This/o day of_2#a 244, 2018.

Lpnrz

Susannah Ross, A’Etorney at Law
-330 E. Coffee St.
Greenville, SC 29601
(864) 242-0029
Attorney for Appellant

Other Counsel of Record:

Valerie Giovanoli, Assistant Attorney General
P.O. Box 11549

Columbia, SC 29211

(803) 734-3970

Attorney for Respondent



STATE OF SOUTH CAROLINA )
) IN THE SUPREME COURT
COUNTY OF GREENVILLE )
)
ANTHONY B. LAY, )
APPELLANT, )
)
: )
VS. ) CERTIFICATE OF SERVICE
) BY MAIL
)
)
THE STATE OF SOUTH CAROLINA, )
- RESPONDANT. )
)
1. * I'am the attorney for the Applicant in the above-captioned matter.
2. Regular communication by mail exists throughout the state of South Carolina and this is a proper
circumstance of service by mail.
3. I have this day served a copy of the Notice of Appeal on the above-captioned matter on the followmg

- person by depositing the same in the United States mail with proper postage affixed thereto:

Attorney General
Alan Wilson

P.O. Box 11549
Columbia, SC 29211

ey

f\tﬁ)mey for Defefldant

This /“ _ day of W ,2018
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fifteen year offer.

Counsel’s Testimony

Counsel testified he had practiced law twenty-five plus years going on thirty in South
Carolina in which almost all of those years had been dedicated to criminal defense. Counsel
testified he recalled the facts of the case and that he met with Applicant eight times.
Additioﬁally, Counsel testified he had a couple of telephone conversations with members of
Applicant’s family regarding Applicant’s case as well. Counsel testified he discussed the
potential charges and potential sentences for the crimes the Applicant was charged with. Counsel
testified on January 26, 2016, he met with Applicant at the Greenville Detention Center and
discussed the pela offer that was out there from the solicitor’s office. Counsel testified that
Applicant indicated to him that he wanted to plea but he wanted to e;nter a plea without a
recommendation from the solicitor’s office. Counsel further testified that he probably explained
to Appliéant at that time that was not necessarily the best decision to make since he thought there
would be a forthcoming plea offer that would be worth thinking about. However, Counsel
testified that his notes indicated Applicant wanted to enter a plea without recommendation.
Counsel then testified that he met Applicant on February 19, 2016 at the Greenville Detention
Center. Counsel testified Applicant signed a plea agreement for a recommendation of fifteen
years for pleading guilty to all of the charges that Applicant was indicted for, However, during
the day of the plea Counsel tes_tiﬁed that Applicant ultimately decided to plea without a
recommendation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review the record in its entirety and has heard the

testimony at the post-conviction relief hearing. This Court has had the opportunity to observe the

Page 3 of 9



' witnessesl‘presentedvat. the hearing; and can -:-Weigh their testimony and- credibility ‘~a6éofdi-ngly.
Beiow are the findings-of fact and conclusions of law as required pursuant to'S.C. Code Ann.‘
§17-27-80 (2017). | |

- Involuntary Guilty Plea
" In.a post-conviction relief action, -the. applicant bears the burdén of proving the v ‘

allegations in his application. Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985). .

"7 Where" the- application- alleges ineffectivé ‘dssistance: of counsel’ as’ aground for' rélief the =~ |

applicant must prove that “counsel’s conduct so undermined the proper fu_nctionihg ‘of the
. adversarial process that the trial cannot be relie& upon és having ‘pfoduced a just- result.”
Strickland v. Washington; 466 U.S. 668 (1984); Butler, 286 S.C. at 443, 334 SE2d at 814, The -
- proper measure of performance is whether the attorhey pfovided representation within the range
of t'cor'hpeten(:e required in'b?imin}al 'éaSes. The fcoiirts presume that‘counsel rendered -adt‘:qugté ‘_
. assistance and made é;ll significant decisionsfinl-th'g: exeicise of reaéonable professional judémeﬁt. B :
Strickland, 466 U.S. at 689. Applicant must overcome this presumption in-order to receive
relief. Cherr); v. State, 300 S.C. 115, 118, 386 S.E.2d 624, 625 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of trial counsel. Id. at 117 386 S E 2d at 625. Fll‘St the appllcant must prove that
counsel S performance was deﬁcxent Id Under thls prong, the court measures an attorney’s
performance by its “reasonableness under professional norms.” Id. (quoting Strickland v.
Washington, 466 at 688). Second, counsel’s deficient performance must have prejudiced the
applicant such that “there is a reasonable probability that, but for counsel’s unprofessional errTors,
* the result of the proceeding would have been different.” Cherry, 300 S.C. at 117-18,'386 S.E.2d.

A "af 625.* With respéct,to guilty plea counsel, ‘Applicant must show that there is a reasonable -
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‘ =f",'_»,,_probablhty that but for counsel’s alleged errors, he would not have pleaded gullty and would.' .

e have msrsted on gomg to trtal Hlll V. Lockhart 474 U S 52 106 (1985)

In PCR cases an apphcant assertmg a constrtutronal vrolatron must frame the rssue as one-

Cof meffecttve assistance of counsel Al- Shabazz v. State 338'5.C. 354, 363 64,501 SE24 742,

' A747 (2000) (crtattons omrtted) An apphcant allegmg hlS gurlty plea was' tnduced by 1neffect1ve:': -

assrstance of counsel must prove “counsel’s advrce was not “wrthm the range of competence P

demanded of attomeys in crmunal cases.” Lockhan 474.U.8S. at.56. Further, “[t]hat a gutlty plea i

must be mtellrgently made is not a requrrement that all advice offered by the defendant s lawyer'

:,;.; ‘wrthstand retrospecttve exammatron ina post-convrctron hearmg T McMann V. chhardson 397 .

5 _U S 759 770 (1970) Rather “whether a plea of gurlty is umntelltgent depends-as an mrtral;‘:

) matter not on whether a court would retrospectlvely consrder counsel’s advrce to be nght or J

o , 'wrong, but on whether that advrce was wrthm the range of competence demanded of attomeys 1n"° o

o crrmmal cases.” ld at 771

The record must estabhsh the defendant had a full understandmg of the consequences of 15

his plea and the charges agamst h1m Dalton v. State, 376 S C. 130, 138 654 S.E.2d 870, 874 »

; . ,;(Ct App 2007) (crtrng Boykm \2 Alabama, 395 U.S. 238, 242 (1969)) A defendant’s knowmg : :

N and voluntary waiver of statutory or constrtutronal rtghts must be estabhshed by a complete

record and “may be accomplrshed by colloquy between the couxt and defendant between the
court and defendant s counsel or, both ” Roddy V. State, 339 S.C. 29 34 528 S.E 2d 418, 421 o

! (2000) (crtmg State v. Ray, 310 S C. 431 437 427 S.E. 2d 171 174 (1993)) Further" “[a] gullty

.plea is a solemn Judrcral admlssron of the truth of the charges agamst the apphcant thus an '

applrcant Ch rtght to eontest the vahdtty of such a plea is usually foreclosed Dalton, at 137—38 ' _i:

-J;‘ 654 S.E.2d at 874 ‘(I_crtmg,Blackledge v.,Alhson, 431 lU,S.' 63 (1977.))_.;_‘ Therefore, admrss_ronys_'h L
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“made during a guilty plea should be. considered conclusive unless [an appli;:ant] presents valid -
reasons why he should be allowed to depart: from the truth of his.statements.” Id: (citing = :
Crawford v. United States, 519 F.2d 347. (4th Cir. 1975); Edmonds v. Lewis, 546 F.2d 566 (4£h |
Cir. 1976)). “In. considering an allegation on PCR that a guilty plea was based on inaccurate '
advice of counsel, the transcript. of the guilty plea- hearing -will be considered to detennine
whether any possible error-by counsel was cured by the information conveyed at the plea
" hearing.” 1d; at'138-39, 654 S.E.2d 4t 874 (éftihg: Wolfe v, State; 326 S.C. 158, :165‘,‘ 485 SE2d -
367,370 (1997))..

- After - careful review- of the entire record, iﬁcluding the testimony presented at- ‘tﬁg
evidentiary hearings, based on the standard discussed above, this Court finds Applicaﬁt has
-failed to carry-his burden in this action regarding any of his allegations of in;:ffectivefassistance

of counsel. Applicant also failed to prove he.was prejudiced by the alleged deficiencies. Below -

" are this Court’s specific- finding " regarding ..'g"_:ach -of Applicant’s al_legatioris of ineffgctiye.f';f_ .

assistance of counsel:

This Court finds Counsel provided effective assistance in this case. Counsel testified that
he advised Applicant of all the charges and the potential sentences the charges carried. Counsel
testified that it was ultimately Applicant’s decision to plead guilty, based on their dispussions.
Counsel testified he met with Appli.cant on eight different occasions. This Court also ﬁotes that
after a review of the transcript of the Guilty Plea and the colloquy between Judge Perry H.
Gravely and the Applicant, Judge Gravely clarified with the Applicant that the sentencing sheets
on all of the charges indicated that there was a recommendation but Applicani ultimately decided

to plead straight up. This Court finds that Applicant accomplished this by verbally telling Judge

Page 6 of 9



Gravely he intended to plead straight up and by also initialing the sentencing sheets indicating a
plea without a recommendation.

This Court further finds the record reflects Applicant’s plea was entered freely,
voluntarily, knowingly, and intelligently. The plea judge explained the charges to Applicant,
including the maximum penalties for each. The plea judge also went through Applicant’s
constitutional rights and questioned Applicant as to whether he understood those rights and
wished to give them up to plead guiity. Applicant agreed that he did. Applicant admitted he was
guilty of these offenses and did not challenge the facts presented by the State at the plea.
Applicant told the plea judge that he was satisfied with his attorney, that Counsel had done
everything Applicant had asked of him, and he did not need any more time to discuss this matter
with Counsel. Applicant further told the plea judge no one had threatened him or made him any
promises to get him to plead guilty, and he was doing so of his own accord. Additionally,
Applicant told the plea judge he did not have any physical or mental issues which would prevent
him from understanding the proceeding, and Applicant indicated he understood all of the plea
judge’s questions and had answered them honestly. This Court therefore finds that Applicant
understood the terms of the plea and the possible sentences he could receive.

Therefore, this Court finds Applicant has failed to prove the first prong of the Strickland
test — that Counsel failed to render reasonably effective assistance under prevailing professional
norms. Applicant failed to present compelling evidence that Counse]l committed either errors or
omissions in his representation of Applicant. This Court also finds Applicant has failed to prove
the second prong of Strickland — that he waé prejudiced by Counsel’s performance. This Court
also finds that the record fully supports the knowing and voluntary nature of Applicant’s guilty

plea. See Roddy v. State, 339 S.C. 29, 34, 528 S.E.2d 418, 421 (2000) (holding defendant’s
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knowing and volunfary waiver of statutory or constitutional.rights in a guilty plea “must.be

established by a complete record, and may be accomplished by colloquy between court and |
defendant, between court and defendant’s counsel, or both.”). In addition, Applicant hés

presented no evidence or valid reasons why he should be allowed to depart from the truth of his

statements made at the plea. See Dalton, 376 S.C. at 137, 654 S.E.2d at 874 (“[Admissions]

made during a guilty plea should be considered conclusive unless [an applicant] presents valid

reasons why he should be allowed to depart from the truth of his’ statements ”) Th1s Court'
concludes Applicant has not met his burden of provmg Counsel failed to render reasonably
effective assistance. The allegations are denied and dismissed.

CONCLUSION

Based on all the foregoing, this Court finds and concludes that Applicant has not

esteblished any violations that would require this Court to grant his application. Therefore, this - -

application for post-conviction relief must be denied and dismissed with prejudice.
This Court notifies Applicant that he must file and serve a notice of appeal within thirty
(30) days from receipt by counsel of written notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. An applicant has a right to an appellate counsel’s

assistance when they are seeking review of the denial of PCR. Austin v. State, 305 S.C. 453
(1991). If an applicant wishes to seek appei]ate review, PCR counsel must serve and file a Notice
of Appeal on the Applicant’s behalf. See Rule 71.1 (g), SCRCP. Reefer to Rule 243 of the South

Carolina Appellate Court Rules for appropriate procedures for appeal.
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IT IS THEREFORE ORDERED THAT

: 1 The apphcatlon for Post Conv1ct10n Rehef 1s demed and dlsmlssed
- with prejudxce ’

Apphcant shall remain in the custody of .the South- Carohna o
Depa;'tmept of Corrccugns to comple,tev service o(f his sen;ence B

AND IT IS SO ORDERED this - / ,3 - da% of. FcL?um‘/ A ,';2018.

- DANIEL D.HALL
Premdmg Judge . i
Thirteenth Judicial Circuit -

10 (‘L § Soutl.i Carolina
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SUSANNAH ROSS ESQ.
,!, 330 EAST COFFEE ST.
GREENVILLE SC 29601

ADDITIONAL
OUNCE

Mr. Daniel E. Shearouse

i Clerk, The S.C. Supreme Court
Post Office Box 11330
Columbia, South Carolina 29211
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