ROSS AND ENDERLIN, PA
ATTORNEYS AT LAW

| ECEEVED
March 9, 2018 ‘ - MAR 12 2018

S.C. SUp
Mr. Daniel E. Shearouse REME COURT

Clerk, The S.C. Supreme Court
Post Office Box 11330
Columbia, South Carolina 29211

Re: James David Sherfield v. State
2016-CP-23-5314

Dear Mr. Shearouse:
Enclosed you-will find the or1g1na1 Notlce of Appeal 1n the above matter along with Proof

of Service upon the Respondent and the Orde; of Dlsmlssal _These matters are being
referred to the Office of Appellate Defense.

Sincerely,

///M/A

Susannah Ross
Attorney at Law

enclosure

cc: Office of the Attorney General
Office of Appellate Defense
Greenville County Clerk of Court

330 E. COFFEE ST.e GREENVILLE/SC *29601 -
' PHONE: (864) 242-0029. S
‘BE-MATIL: SUSANNAH@ROSSENDERLIN COM



RECEIVL ™
THE STATE OF SOUTH CAROLINA s

In The Supreme Court MAR 12 0248

8.C. SUPREME COURT
APPEAL FROM GREENVILLE COUNTY

Court of Common Pleas

Daniel D. Hall, Circuit Court Judge

2016-CP-23-5314

James David Sherfield, ......c...coeueue.e Appellant,
V.
"The State, .......cceverveevumrrennens Respondent.
NOTICE OF APPEAL

James David Sherfield appeals the Honorable Daniel D. Hall's Order of Dismissal filed March 2,
2018.

This & day of Z%2us2X, 2018.

Lonz )

Susannah Ross,'Attorney at Law
330 E. Coffee St.

Greenville, SC 29601

(864) 242-0029

Attorney for Appellant

Other Counsel of Record:

Valerie Giovanoli, Assistant Attorney General
P.O. Box 11549

Columbia, SC 29211

(803) 734-3970

Attorney for Respondent



STATE OF SOUTH CAROLINA )
) IN THE SUPREME COURT
COUNTY OF GREENVILLE )
)
JAMES DAVID SHERFIELD, )
APPELLANT, )
)
) .
VS. ) CERTIFICATE OF SERVICE
: ) BY MAIL
)
)
THE STATE OF SOUTH CAROLINA, )
' RESPONDANT. )
, 3
L. I am the attorney for the Applicant in the above-captioned matter.
2. Regular communication by mail exists throughout the state of South Carolina and this is a proper
circumstance of service by mail.
3. I'have this day served a copy of the Notice of Appeal on the above-captioned matter on the following
person by depositing the same in the United States mail with proper postage affixed thereto:
Attorney General
Alan Wilson
P.O. Box 11549
Columbia, SC 29211

Ay

Atto'rney for Deféndant

This_ 7 dayof laeelo 2018

RECEEVE
MAR 12 2018

S.C. SUPREME COURT
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Applicant waived presentment to Grand Jury.and pled guilty at the recommendatlon of the State
to Unlawful Conduct towards a Chlld On May 12, 2016 the Honorable C. Victor Pyle Ir,

revoked Applicant’s existing probatlon and ran 1t concurrent to ten years imprisonment with the |
balance suspended upon the service of seven years, and then probation for five years.

- ALLEGATIONS .

In his Application,  Applicant alleges he is being held m custody unlawfully for the

following reasons: B
1. Sentencing Objections
a. “Applicant contends that his sentence
* constitutes cruel and unusual punishment and
disparity in sentencing ... [Applicant] and his
wife were charged with the same crime [and
received different sentences]”
b. - “Violation of plea agreement.”
- 2.+ Ineffective Assistance of Counsel

a. “Counsel failed to file notice of motion to
- ~appeal or to.file.a motion for reconsideration for-
an unreasonable sentence based on h1s
disability. ' :

b. “Counsel failed to explam the circumstances for
Applicant and wife’s arrest that she received
four years’ probation for the same charge that

. defendant was promised the same deal.”

¢. “Counsel failed to follow up and represent his
client at the preliminary hearing.

d. “Counsel failed to state on record that he had an
agreement by the state to give Applicant four
years’ probation along with his wife for the
plea.”

€. “Counsel failed to raise an affirmative defense
of a plea of guilty but mentally ill.”

3. Involuntary Guilty Plea
a. “Applicant was incompetent at the time of his
-~ ‘guilty plea and counsel failed to have an -
evaluation done.
'b.  “Applicant .was in an auto accident at the
meeting they had before his next court date and
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- he was taking medication :.. Applicant’s auto- .
accident, which occurred before charged
-...offenses. were committed, [caused] Applicant to~ -
suffer cerebral damage ... and psychiatrist
~-testified that Applicant was incompetent and
could not participate in his own defense.”
4. Lack of Jurisdiction
a. “Because no preliminary hearing was held, the
court lacked subject-matter jurisdiction to try
- Applicant ....An indictment returned before the - -
preliminary hearing is anullity.”
FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportumty to review the record in 1ts entrrety and has heard the
testimony at the post-convrctronrelref hearing. This Court has had the opportunity to observe the
witnesses presented at the hearing, and can weigh their testimony and credibility accordingly.
Below are the findings of fact and conclusrons of law: as. requrred pursuant to S.C. Code Ann.
§17-27-80 (2017). This. Court ﬁnds the testrmony of Counsel to be credrble This Court further
finds that the testlmony by Apphcant is not credrble
Applicable Law
In a post-conviction relief action, the applicant bears the burden of proving the
allegations in his application. Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985).
Where the applicatiorl 'alillegesv' ineffective assistance of counsel as a ground for relief, the
applicant must prove that “counsel’s conduct so undermined the proper functioning of the

adversarial process that the trial cannot be relied upon as having produced a just result.”

Strickland v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C. at 443, 334 S.E.2d at 814. The

proper measure of performance is whether the attorney provided representation within the range

of competence required in criminal cases: The courts presume that counsel rendered adequate
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- assistance and made all significant decisions in the exercise of ‘reasonable professional judgment.
Strickland, 466 U.S. at 689. Applicant must overcome this presumption_in order: to receive

 relief. -Cherry v. State, 300 S.C. 115, 118, 386 S.E.2d 624, 625 (1989).

- The reviewing court applies a two-pronged test in evaluating allegations of ineffective
. -assistance of trial counsel. Id. at 117, 386 S.E.2d at 625. First, the applicant must prove that
-.counsel’s performance was deficient. Id. Under this prong, -the court measures an-attorney’s
. performance by its “reasonableness under professional norm;.if - Id: (quoting Strickland v.
Washington, 466 at 688). Second, counsel’s deficient performance must have prejudiced the
applicant such that “there is a reasonable probability that, but for.counsel’s unprofessional errors,
the result of the proceeding would have been different.” Cherry, 300 S.C. at 117-18,.386 S.E.2d
- at 625.  With respect to guilty plea counsel, Applicant must show-that there is a reasonable -
.. probability- that, but for counsel’s -alleged errors,-he would:not have-pleaded guilty.and. would

- have insisted on going to trial. Hill:v. Lockhart;474-U.S. 52, 106 (1985).

In PCR cases, an applicant asserting a constitutional violation:must frame the issue as one
of ineffective assistance of counsel. Al-Shabazz v. State, 338 S.C. 354, 363-64, 527 S.E.2d 742,
747 (2000) (citations omitted). An applicant alleging his guilty plea was induced by ineffective
assistance of counsel must prove counsel’s advice was not “within the range of competencé
demanded of attorneys in criminal cases.” Lockhart, 474 U.S. at-56. Further, “[t]hat a guilty plea
must be intelligently made is not a requirement that all advice offered by the defendant’s lawyer
withstand retrospective examination in a post-conviction hearing.” McMann v. Richardson, 397
U.S. 759, 770 (1970). Rather, “whether a plea of guilty is unintelligent . . . depends as an initial

matter, not-on whether a.court would retrospectively consider .counsel’s advice to be right or
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- wrong, but on whether that advice was within the range of competence demanded of attorneys in
- criminal cases.”Id.at 771% i ¢
The record must establish the defendant had a_full understanding of the consequences of

his plea-and the charges against him. Dalton v. State, 376°S.C. 130, 138, 654 S.E.2d 870, 874

- (Ct: App. 2007) (citing Boykin 'v. Alabama, 395 U.S. 238, 242 (1969)). A defendant"s-kdei‘ng

and voluntary -waiver of statutory -or constitutional rights-must- be established by a complete
_record, and “may be accomplished by colloquy. between the court and defendant; between the

court and defendant’s counsel, or both.” Roddy v. State, 339 S.C. 29, 34, 528 S.E.2d 418, 421

*(2000) (citing State v. Ray, 310 S.C. 431; 437, 427 S.E2d 171, 174 (1993)). Further, “[a] guilty
. plea is a solemn, judicial admissionof the truth of the charges” against the applicant; thus, an

applicant’s right to contest the validity of such a plea is usually foreclosed. Dalton, at 137-38,

- 654. S.E.2d at 874 (citing Blackledge v. Allison, 431.U.8.:63 (1977)). Therefore, -'a‘dmissiohs
“made during a guilty plea:should ‘be considered. conclusive. unless [an: applicant] presents valid
. ‘reasons why he should be allowed to depart from the truth of his statements.” Id. (citing

Crawford v. United States, 519 F.2d 347 (4th Cir. 1975); Edmonds v. Lewis, 546 F.2d 566 (4th

Cir. 1976)). “In considering an allegation on PCR that a guilty plea was based on inaccurate
.advice of counsel, the transcript of the guilty plea hearing will be considered to determine
~whether any possible ‘error by counsel: was cured by the information conveyed at the plea
heariné.” Id. at 138-39, 654 S.E.2d at 874 (citing Wolfe v. State, 326 S.C. 158, 165, 485 S.E.2d
367, 370 (1997)).
Ineffective Assistance of Counsel
- Applicant festiﬁed that he was disableci. Applicam further testified that he had been in

accident previously in which he was airlifted from the scene. He testified that as a result of the
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- accident he suffers from memory: problems, ‘Additionally, he testified that he only'f-saW his -

' attomey three tlmes He testified that he told the plea court that he- would have. falled a drug test' L -

- . if one would have been administered to him that day He also testified that hlS wife was charged C

. with the exact same crime but only received a sentence of four years’ probation. However the = |

g guilty. plea transcript indicated the Applicant had a criminal history. Appli'c.'ant'-testiﬁedilon croes-'; N

.. . examination that he had no mental health issues. Applicant’s wife testified that he suffered from’

n

Connsel testified that he has practiced law since 1992. He testified that he Went ot/er the |
discovery}, with the ‘A"piplicant and the charges he was facing. He also testiﬁed that he was a'v'va're B
of the ntedlcal problems Applicant faced ‘with.respect to. memory loss. However, CounSel

testified. that he never thought Apphcant lacked the" ablhty to comprehend or was incompetent.

o ﬂllAddltlonally, Counsel testified . that ‘he:did not-appeal Applicant’s gu1lty plea because the

o ) Appllcant never asked him to do so. -

'Aﬁer careful review of . the -entire record, including‘" the .testimony presented‘.- at the
evidentiary hearings, based on the standard discussed above, this Court finds Applicant has
failed to carry his burden in this action regarding any of his allegations of ineffective assistance
of counsel. Applicant also failed to prove he was prejudiced by the alleged deficiencies. Below
are this Court’s specific finding’ regarding ‘each of Applicant’s allegations of ineffective
assistance of counsel: |

Allegation #1

Applicant first alleges that his sentence constitutes cruel and unusual punishment and a

disparity in sentencing as he and his wife were charged w_ith the same crime but re'ceived.

 different sentences. "I‘his' Court finds Applicant_ has failed to,:carry_h.is burden regarding this
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) ' testrﬁed he understood hlS proceedtngs Therefore thrs allegatlon 1s demed and drsmrssed - L

KR L :‘ | Allegatron #4

Applrcant also alleges the trral court lack Jurxsdrctlon because no prelrrmnary hearmg was. e

o ,‘,j?‘,;"held ThlS Court ﬁnds Applrcant has falled to carry hlS burden regardmg thlS allegatton A,"

= 464 465 578'S. E2d 77, 719 (2003) (c1t1ng Brown v. State, 343 sc 342 540 SEZd 846 |

R -J‘:y'.‘:‘(2001)) In th1s case the Applrcant walved presentment Accordmgly, thrs Court drsmrsses thrs 5 BN

o '.allegatron as berng wrthout merit. -

e crrcmt court has subject matter ]m‘lSdlctht’l o convrct a defendant of an offense 1f there is an L

- Therefore Appltcant havmg farled to prove any deﬁc1ency by Counsel as requtred by e |

. ‘Strlckland hlS appllcatron 1s denred and dlsmrssed wrth prejudlce

CONCLUSION

Based on all the foregomg, thls Court ﬁnds and concludes that Appllcant has not -

2 'establrshed any vrolatrons that would requrre thrs Court to grant hlS apphcatlon Therefore, this :

k "applrcatron for post-convrctron relref must be demed and drsmrssed wrth prejudrce '

Thrs Court notrﬁes Apphcant that he must ﬁle and s serve a notrce of appeal wrthrn thrrty_ o

. 3 0) days from recelpt by counsel of wntten notlce of entry of Judgment to secure the approprlate _'

:.'appellate review. See Rule 203 SCACR ‘An apphcant has a nght to an- appellate counsel s

: assrstance when they are seekmg rev1ew of the demal of PCR Austm V. State 305 S C. 453‘_ §

: (199 l) If an appllcant wrshes to seek appellate revrew PCR counsel must serve and ﬁle a Notrce S

U of Appeal on the Appllcant s behalf See Rule 7l T (g), SCRCP Reefer to’ Rule 243 of the South'.; '

.Carohna Appellate Court Rules for appropnate procedures for appeal

o Pégséof_iﬂ? S



IT IS THEREFORE ORDERED THAT:

1. The application for Post-Conviction Relief is denied and dismissed
with prejudice;

2. Applicant shall remain in the custody of the South Carolina
Department of Corrections to complete service of his sentence.

(.
AND IT IS SO ORDERED this /3% day of feke vesy , 2018,

CLI0 1Y

DANIEL D. HALL
Presiding Judge
Thirteenth Judicial Circuit

\('of L. , South Carolina
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